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ALBANY, JuuyY 5, 1884. 


CURRENT TOPICS. 

OVERNOR HOADLY, of Ohio, at the Yale Law 
School exercises, on the 24th instant, spoke 
thus of Codification: ‘*No author will make 
the American Code. No one man’s contribution, 
however valuable, will be final. This Code is 
growing and will grow — will be evolved, not 
built. And there is much difficulty in 
understanding how a hundred States, working 
apart, can create the same Code, as how millions 
of men working separately, without newspapers 
or railroads or steamboats, each primarily bent 
on gaining daily bread, each hampered, cribbed, 
confined by law or circumstances, limited even in 
modes of speech and written expression by want of 
education, can develop that complex structure we 
calla language. * * * Even if we admit that 
the wisdom of this generation is not sufficient to 
produce a Code flexible and capacious enough for the 
development of many generations, at least the re- 
sults which have been reached can be digested, col- 
lated and stated in concise form, without occupying 
many volumes, to which the sanction of positive 
law can be added by enactment. The practicability 
of codification has been established beyond contro- 
versy. * * * The merit of codification is that 
is renders the whole body of the law — before vague, 
uncertain, dispersed, scattered and almost beyond 
reach — simple, concise, clear, certain, compact and 
easily accessible We may fairly hope that not 
many generations, perhaps not many years, will 
elapse before the book of the revised system, the 
complete code of the new jurisprudence will take 
the place of the antiquated and worn out common 
law. * * * Twice has this great work, with 
which the honored name of David Dudley Field is 
indissolubly associated and which will preserve him 
in everlasting remembrance, been adopted oy the 
General Assembly of New York. And when the 
veto power is no longer used to check its progress 
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and New York has given it a fair trial, not many 
years can elapse before its adoption in substantially 
the same form may be looked for in at least the 
majority of the States. I do not claim finality for 
Mr. Field’s Code, or any other form of words. To 
adopt the perfect Code at the first or second move- 
ment is to expect impossibilities. Moreover, it is 
not certain that the absolutely perfect Code can be 
found until the book of the experience of society 
has been closed and our civilization has entered 
upon its decadence. For as new emergencies arise 
and new wants appear, any Code of human origin 
will require repairs, amendment and enlargement. 
The Codes of Civil Procedure, though in force in 
some of the States for a fourth of a century, have 
not yet had their final touches. What [ hope and 
claim is that before many years a Code of rights as 
well as remedies, the same in substance though 
very likely differing in detail, will be in force in 
every American State, and within the limits of its 
powers be adopted by Federal legislation. Then, 
but not till then, do I believe the effervescing ener- 
gies of legislation will heed the mandate, ‘ Peace, 
be still.’ While such a Code may not be eternal, it 
will be durable, and with occasional readaptations to 
meet the progress of society, will furnish a precise, 
definite, simple and comprehensible jurisprudence 
for many generations. That by removing doubts 
and rendering law accessible, it will diminish litiga- 
tion, ought not to be an objection, at least with 
those who consider the interests of law of more 
consequence than those of lawyers.” 


At the recent session of the Kentucky Bar Asso- 
ciation, at Louisville, a resolution was offered by 
Mr, William Reinecke, and unanimously adopted, 
providing that a committee be appointed to draft 
and present to the next Legislature a bill for a com- 
mission to codify the laws. 


In the recent death of Mr. William A. Beach, of 
New York, the bar has lost the greatest orator, so 
far as concerns the externals of oratory, that our 
profession possessed in this State. As a mere 
speaker we think he has not left his equal. As 
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an extemporaneous rhetorician he had but one supe- 
rior, and that was Henry Hogeboom, whose 
superior {never lived. We gave a careful es- 
timate of Mr. Beach's oratory in ‘‘ Three 
Great Advocates,” 12 Arts. Law Jour. 4. 
Great as Mr. Beach was as a jury lawyer, we re- 
garded him as still greater before the judges on 
pure questions of law. In his best moments, the 
grandeur and force of his manner, the elegance and 
aptness of his rhetoric, and the ingenuity and co- 
gency of his logic were well nigh irresistible. His 
most celebrated trials were the Beecher-Tilton, the 
Colonel North, the Cole-Hiscock, the Stokes, 
and the Barnard Impeachment cases. Mr. Beach 
was a man of stern, proud and unpopular man- 
ners, but there was a vein of tenderness in his 
nature all the more remarkable for the contrast 
with his powerful and forbidding traits. The 
writer of these lines will never forget the words of 
sympathy and encouragement uttered by Mr. Beach 
to him when the writer was young, and much 
needed such fostering. Mr. Beach lived a long 
life, full of hard work, great triumphs, melancholy 
disappointments, and shadowed by some grave 
faults; but he will be remembered with admiration 
for his talents and public services by our profession, 
and with that charity for his failings which we all 
need, whether our sins have been found out or not. 


The lord mayor of London has been entertaining 
her majesty’s judges at dinner. After dinner (of 
course no sane man could have done it before dinner) 
the lord chancellor spoke highly of the house of 
lords as a legal tribunal. ‘Appeals were few,” said 
he, but he did not give the true reason. We desire to 
speak well of dignitaries, but we feel constrained 
to admit that the house of lords is the most tedious 
and inconclusive court in existence. The only time 
when we contemplate the capabilities of dynamite 
with any approval is when we are condemned to 
read the long, rambling, slipshod, tautological, 
cumulative opinions of three or four law lords, 
which are supposed to set the law for Great 
Britain. How infinitely inferior in every respect 
they are to the past or current opinions of our 
Federal Supreme Court. (Always excepting Mr. 
Justice Clifford’s. ) 

On the same occasion the master of the rolls gave 
utterance to some novel sentiments. For instance, 
he said that the judges are the only true law re- 
formers; that law could not be quick or cheap or 
brought to every man’s door; and if it could, it 
would be the greatest misfortune that could happen 
to the country; and that the judges ought not to be 
popular. In the midst of this nonsense he was in- 
spired to say, ‘‘there was an old institution — a 
judge with a jury — that had worked well for cen- 
turies, and he thought that that was a safer tribunal 
to which to trust a question either of personal char- 
acter or mercantile law than to any judge alone.” 
In regard to his remark on the popularity of judges, 





the Law Times very wisely remarks: ‘‘Why applause 
should greet the statement that a judge ought not 
to wish to be popular we do not know. There are 
different kinds of popularity. The popularity which 
a judge may lawfully covet is that which arises 
from a dignified demeanor on the bench, absolute 
impartiality, courtesy to the bar, and amiability in 
society. Doubtless this will not make a judge popu- 
lar as an actor or a singer is; but the respect and 
regard which he earns nevertheless constitute popu- 
larity. What the Master of the Rolls meant was, 
that a judge should uot allow himself to be swayed 
to the popular side in causes exciting much public 
interest. This is a great danger, and one which we 
quite agree the judges cannot too carefully avoid.” 


Lord Eldon, who was famous for misquoting Latin, 
seems to have a rival in the person of a western 
judge, who says in a recent case, ‘‘ I should not hesi- 
tate to say with emphatic brevity that the matters of 
this suit have long been stare decisis in this court.” 
This isof course a mere Japsus lingue. Several of the 
western judges have a bad habit of omitting ‘‘ that.” 
For example they say: ‘This was immaterial for 
the reason the same matter had been proved,” etc. 
This is a very slovenly way of writing, and it seems 
to us that it ought to be reformed. A justice of 
the Federal Supreme Court is reported as using 
‘*replevin ” as a verb, and the use of ‘‘ guarantee ” 
asanouniscommon. These are trivial faults, but 
they are worth correcting. 


We note a great improvement in the editing 
of the Virginia Reports, under Mr. Hansbrough. 
Formerly they were padded with tedious state- 
ments, and the head-notes were among the worst 
in this country. We take up the current volume 
with a sense of relief. There are two or three 
other reporters to whom we would commend this 
example if we dared. 


Ohio is the most grasping State in the Union. 
Not content with having the presidency and most 
of the best offices nearly all the time, it now wants 
to publish its own judicial reports and deprive this 
city of that business. The Ohio Law Journal says: 
“The contract of the State with Banks & Bros. of 
New York, for the publication of the decisions of 
the Supreme Court and Supreme Court Commission 
of Ohio, expired June 23. It is to be hoped this 
contract will in future be given to an Ohio firm. 
We cannot see why this work cannot be done in 
Ohio at least as well, and much more conveniently 
and properly.” 


Every profession ought to have a representative 
poet, and ours seems to have one in Mr. F. J. Par- 
menter, of Troy, whose graceful and witty verses 
have more than once adorned these columns. We 
call attention to his touching poem in another col- 
umn. 
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NOTES OF CASES. 


N Whalley v. Lancashire & Yorkshire Ry. Co., 
Court of Appeal, March 31, 1884, 50 L. T. Rep. 
472, defendants were owners of arailway embank- 
ment which was built on sloping ground, and so 
situated that the land on one side of the embank- 
ment was on a higher level than that on the other 
side. Owing to an extraordinary rain-fall the tand 
on the higher level was flooded, and a quantity of 
water was collected, which pressed against the rail- 
way embankment so as to endanger its safety. 
Defendants, in order to preserve their embankment, 
cut openings through it and let the water run out, 
the result of which was that the plaintiff’s land 
(which was on the opposite side of the railway from 
where the water was collected, and on alower level) 
was flooded and his crops injured. Held, that they 
were liable in damages. Brett, M. R., said: ‘The 
proposition to be considered is this: When the water 
by an extraordinary misfortune rested against the 
defendants’ embankment, had they a right to take 
active measures to get rid of it, when the necessary 
effect of those measures must be to injure their 
neighbor’s land? Several cases have been cited, 
and it is for us to endeavor to extract the true prin- 
ciple from them. In some cases land is so situated 
that operations carried on by neighbors must injure 
it. That is a natural defect, and to hold that the 
neighbor cannot use his own land in a natural and 
reasonable way would be to transfer the defect to the 
neighbor’s land. 
mines. 


This is so in the cases relating to 
The lower mine has this defect that unless 
the owner can prevent his neighbor from using 


the upper mine in a natural and reasonable 
way, he must suffer damage. If the property is 
used in a natural and reasonable way, and by 
reason of a defect in other property, that other 
property is damaged, then, unless the owner of the 
last-mentioned property can prevent the injury by 
transferring the defect, he must suffer the damage. 
That is like the case of Menzies v. Lord Breadalbane, 
3 Bligh (N. S.), 414. Where, if a river is left in its 
natural course, it must keep eating away the bank 
or will occasionally flood the land, there, if the 
owner of the land does something which must cause 
damage to his neighbor—that is, if he turns the 
stream—he is doing something in order to cure a de- 
fect in his own property, the effect of which will be 
to injure his neighbor’s property, and he is not 
entitled to do that. The mining cases which have 
been referred to and the case of Menzies v. Lord Bread- 
albane shows that a person has no right to cure a 
natural defect in his own property by transferring it 
to the property of his neighbor. Then there are 
two other classes of cases. Where an extraordinary 
danger threatens you and your neighbour, or it may 
be, threatens you only, you have aright to defend 
yourself beforehand. You prevent the injury by pro- 
tecting yourself, and the consequence is that the in- 
jury falls upon your neighbor. If, in order to prevent 
damage with which you are threatened you dosome- 





thing the result of which is that the damage happens 
to your neighbor, provided you act without negli- 
gence, that is not your fault. Mield v. London 
and Northwestern Railway Company, L. R., 10 
Ex. 4, and Rex v. Commissioners of Sewers for Pag- 
ham, 8 B. & C. 355, are cases of that kind. We now 
come to the case where something is in existence 
which is injurious to your property, and the ques- 
tion is whether you can take active measures to cure 
that injury when taking those measures will cause 
misfortune to your neighbor. It has been held that 
if a person brings something on to his own land and 
does not take precautions to keep it safe, he is lia- 
ble for damage which it causes although he does no 
second act. For instance, if you bring water on 
your land and dam it up there, you are liable for 
injury caused by its escaping, because you brought 
it. Itis suggested, that if you had not brought 
the dangerous thing on to your own land, there 
would be a difference, and that if you have not 
brought it on to your own land, and it passes over 
to your neighbor’s land and causes injury, you are 
not liable. The question then is this: Though you 
have not brought the danger on to your own prop- 
erty, it has come there; it was a danger common to 
you and your neighbor; but the danger to him has 
ceased, while the mischief has been done to you. 
Can you under these circumstances do something in 
order to transfer the misfortune from yourself to 
him? To hold that you could, would be contrary to 
the well-known maxim, Sic utere tuo ut alienum non 
ledas ; a person must not elect to use his land in 
such a way as to injure his neighbor. That would 
have been exactly this case if there would have been 
no danger of injury to the plaintiff in the event of 
the defendants not having made the openings in the 
embankment; but here the case is alittle more com- 
plicated, for it is said that this water would have 
gone on to the plaintiff’s land in any event; but it 
appears that if the defendants had let the water 
percolate through the embankment there would 
have been no injury caused to the plaintiff, or at all 
events much less. This shows that the defendants 
have done something to preserve their property and 
transfer the injury to the plaintiff, and therefore I 
am of opinion that they are liable. It is said that 
the defendants only used their railway as a railway, 
which amounts to the argument that the plaintiff 
had land with the defect of being near a railway, 
and that it was as if the smoke from the railway 
were to spoil the trees and flowers in a neighboring 
garden. But it is impossible to say that to cut holes 
through the embankment is the ordinary use of a 
railway; it seems to me that it is quite the contrary. 
I think therefore that the case does not come within 
that proposition, but is governed by the more gen- 
eral principle. An extraordinary misfortune fell 
upon the defendants, and to get rid of it they did 
something which injured the plaintiff, and there- 
fore they are liable, and the judgment of Day, J., is 
right, and ought to be affirmed. I wish to add that 
I do not adopt Mr. Gully’s distinction between 
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property which is underground and property which 
is on the surface of the earth. As to the case of the 
squib (Scott v. Shepherd, 1 Smith L. C.477, 7th ed.), 
my impression is that it ean only be upheld on the 
ground that the squib was an object of danger to 
all, and was never in the possession of any one. I 
think this would apply to the case there suggested 
by Gould, J., of a squib thrown into a coach full of 
company.” To the same effect, Little Rock and Fort 
Smith Ry. Co. v. Chapman, 39 Ark. 463; S. C., 43 
Am. Rep.280; contra, Cairo and Vincennes R. Co. v. 
Stevens, 73 Ind. 278; 8. C., 38 Am. Rep. 144. 


A curious point of evidence of 
arose in Doe v. Roe, 32 Hun, 628. 
an action of slander for imputing unchas- 
tity to an unmarried woman. The defend- 
ant pleaded in mitigation an increase in the 
size and a change in the physical appearance of the 
plaintiff, such as induced him to believe that she 
was pregnant. Upon the trial a woman who had 
borne children, and had had an opportunity to see 
the plaintiff, was asked whether she appeared as 
women do when they are pregnant, as to her phys- 
ical appearance. This was excluded, eld error. 
Learned, P. J., said “in People v. Hastwood, 14 N. 
Y. 562, it was held to be proper to ask for the 
opinion of a witness whether a person was drunk, 
because the matter of fact ‘is better determined by 
the direct answer of those who have seen him than 
by their description of his conduct.’ So held of the 
opinion of a witness that the grasp of one man by 
another was friendly. Blake v. People, 73 N. Y. 
586. The reason of these decisions must be that 
the appearance consists of many particulars, of 
which some would be very difficult of description. 
Furthermore, in this present case, the evidence was 
offered not merely in justification, but in mitigation 
of damages. Now if the appearance of the plaint- 
iff, from any cause, was such that women, who had 
had experience, would testify that she appeared like 
a pregnant woman, physically, the testimony cer- 
tainly was important to mitigate the damages to 
which the defendant might be subjected. And if 
the plaintiff insists that the witnesses should have 
stated the facts in detail, in order that the jury 
might judge whether plaintiff's appearance was like 
that of a pregnant woman, it is obvious that no de- 
scription of enlargement of size and the like would 
convey an accurate idea of the plaintiff's whole ap- 
pearance. We think then that at least in this case, 
where the defendant sought to mitigate the dam- 
ages by showing such an excuse for his utterances 
(even admitting that they were untrue), he should 
have been permitted to show, by the opinion of 
competent witnesses, the appearance of the plaintiff 
at the time in question. Similar questions were put 
to other witnesses who had had similar experience 
to fit them to express opinions; one especially who 
was a nurse and mid-wife.” 


opinions 
This was 





RESTRICTIVE COVENANTS IN A CONVEY- 
ANCE OF REAL ESTATE.* 


IP\HE subject will be treated under two divisions: 

first, covenants that restrict the free alienation 
of real estate, and, second, those which restrict the 
mode of its use and enjoyment. 

First. As to restrictions on alienation. 

It will be well at the outset to take a moment’s 
look at that system of English tenures prevailing 
under the feudal polity viewed with especial refer- 
ence to our subject. The genius of that system re- 
quired, as one great factor in the scheme, that 
landed property be not sold at the whim of the 
owner — who, in feudal notions, was never but a 
tenant. 2 Bl. Com. 57. It was tenure that firmly 
bound together the lord and vassal; and alienation 
would have cut this bond. The general restraint 
had a reason for its existence; it was the peculiar 
means which preserved the primitive vigor of that 
rigorous institution. 4 Kent Com.443,12thed. Nor 
is there the slightest difference between the /ega/ basis 
which to-day allows a general restraint on alienation 
and that which might well have authorized it in 
feudal times. A reversion or possibility of reverter 
always remained in the feoffor. Coke upon Litt., 
§ 360; 1 Smith’s Lead. Cas. 179, 7th Am. ed. The 
proposition still holds true that wherever a reversion 
is retained a general restraint on alienation in favor 
of its owner is valid. Ruggles, Ch. J., De Peyster v. 
Michael, 6N. Y.491. Restriction on alienation, there- 
fore, was not only the policy of feudalism, but a logical 
reason was beneath it. Still, it met with general 
disfavor, and the famous scheme of subinfeudation 
followed —a measure bred of necessity to accom- 
plish indirectly what could not be done directly 
without the lord’s consent. 4 Kent Com. 444, 445, 
12th ed. Subinfeudation hurt the interests of the 
powerful barons of England, and against it they 
opposed the noted statute of Quia Emptores, enacted 
in the reign of Edward I. While the avowed pur- 
pose of that statute was to promote the interests of 
the lord (vide its preamble), the ultimate result, as 
is well known, has been different and far more 
salutary than was ever contemplated by its ambitious 
but short-sighted framers. Its great work was to 
abolish that tenure spoken of above, and to cause 
the feoffee to take as a purchaser holding under his 
Jfeoffor’s lord or the chief lord of the fee. The right 
to alien freely was thereby first acquired, and subin- 
feudation was no longer. 1 Washb. R. P. 54, 
4th ed. 

These restrictions are, it is true, usually imposed 
under the form of conditions, It should be observed, 
however, that while there is a wide and well known 
distinction between a covenant and a condition,and 
their respective remedies for breach, yet a void 
restriction upon alienation imposed by way of con- 
dition would also be void if imposed by way of 
covenant and vice versa. Cruise R. P., tit. xiii, ch. 
1, § 29, N. 1, Gr. ed.; Platt Covenants, 569. The 
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law will not permit its principles to be frittered 
away by mere form. Vide 2 Cruise Dig., ch. 1, § 30 
et seg. Adjudications on this point, therefore, under 
one apply equally well to the other. 

In accordance with generally expressed notions 
upon the question, covenants against alienation are 
classified as follows; although the propriety of such 
classification rests mainly upon dicta and not upon 
legal decisions, as will be shown hereafter. 

I. Those which are in general restraint on aliena- 
tion. 

II. Those which restrict it for a limited time. 

III. Those which restrict it as to purchasers. 

I. A general restraint on alienation sought to be 
imposed upon an estate in fee is void everywhere. 
It is so laid down in all the books, Coke upon Litt. 
228a; 2 Cruise Dig., tit. xiii, ch. 1, § 22; 1 Washb. 
R. P. 80, 4th ed. An argument founded on sup- 
posed grounds of public policy may lead to this 
result, but to us, the true foundation of the rule is 
the repugnant natures of the two attempts — to give 
the principal and to withhold that important in- 
cident. Public policy of the State would be best 
satisfied by banishing restrictions altogether, and 
yet it is known to give way in many such cases in 
the law. Indeed there is a maxim — modus et 
conventio vincunt legem. It is therefore by no 
means an unerring guide; when and when not in- 
fringed too much would be the puzzling question, 
Christiancy, J., Mandlebaum v. McDonell, 29 
Mich. 107; S. C., 18 Am. Rep. 61. Such a restraint 


is repugnant to the ownership, and clearly one must 


fall. The law has wisely and consistently declared 
against the former. Waker v. Vincent, 19 Penn. St. 
369; Gleason v. Fayerweather, 4 Gray, 348. In the 
language of Judge Sharswood in Doebler’s Appeal, 
64 Penn. St. 17, the grantor ‘‘ cannot make a new 
estate unknown to the law.”’ 

Nor is it necessary to make the covenant or con- 
dition void that it should expressly prohibit all 
alienation. If the practical effect is to produce that 
result, itisenough. This is well illustrated in the 
leading case in New York of De Peyster v. Michael, 6 
N. Y. 467, where in a lease in fee a “ fourth sales ” 
clause was inserted, giving to the grantor one- 
fourth of the purchase-price on all future sales of 
the land. The subject was exhaustively discussed 
and the conclusion reached that the provision prac- 
tically operated as a general restraint, was repug- 
nant to the grant and was consequently void. 

The rule however is not infringed by providing 
in a deed to several that the estate shall not be sub- 
ject to partition, as the right of alienation still re- 
mains. Hunt v. Wright, 47 N. H. 396. And it has 
been held that it does not extend to grants from the 
United States, which, wnder the Constitution, may 
impose any restriction. Farrington v. Wilson, 29 
Wis. 383. Nor to a deed of a pew in a church pur- 
suant toa by-law of the society. French v. Old South 
Society in Boston, 106 Mass. 479. 

Apropos to the general rule above, a restraint on 
alienation or a provision that there shall be no lia- 





bility for debt is likewise void though the estate 
given be for life only; at least, this is so, if there is 
no clause by which it is to cease and no provision 
over in favor of another. Brandon v. Robinson, 18 
Vesey, 429; Blackstone Bank v. Davis, 21 Pick. 42. 
And in England it would seem that this result can- 
not be avoided through the medium of a trust. 
Piercy v. Roberts, 1 My. & K.4. But cases in this 
country seem opposed to this latter proposition, and 
in certain cases will allow such a restriction if the 
life estate is given in trust. Rife v. Geyer, 59 
Penn. St. 393; White v. White, 30 Vt. 388. Anda 
provision directed against alienation of a life estate 
with a limitation over in case of its violation, is not 
unusual and is considered valid. Rockford v. Hack- 
man, 9 Hare, 475. While some of these cases are 
quite beside the subject itself, yet they serve well to 
show that it requires something more than the mere 
caprice of a grantor or donor, to sustain any such 
restriction. It will be noticed that in them third 
parties had an interest depending upon the observ- 
ance and validity of the restriction. Such cases 
are clearly analogous to the case of a reversioner 
withholding the right of ahenation which he is al- 
lowed to do. Viewed in this light they are not at 
variance ; indeed, the arguments of Mr. Justice 
Meredith in Renaud v. Tourangeau, and of Judge 
Christiancy in the late and well-considered case of 
Mandlebaum v. McDonell, infra, were largely based 
upon and controlled by this consideration, 

II. Restrictions for a limited time. 

Since the decision of Large’s case (2 Leonard, 82), 
in the twenty-ninth year of Elizabeth’s reign, dicta 
of judges and statements of text writers have been 
numerous to the effect that a restraint for a limited 
time, if reasonable, may be annexed to a conveyance 
in fee. Some of these dicta, though often cited as 
direct adjudications, are found in Me Williams v. 
Nisly, 2. 8. & R. (Penn.) 507; Langdon v. Ingram’s 
Guardian, 28 Ind. 360; Cornelius v. Ivins, 2 Dutcher, 
376; and it is mentioned as allowable in 1 Wash- 
burn on R. P. 80., 4th ed. It is noticeable, how- 
ever, that Coke and Littleton, while on this point, 
fail to recognize such a distinction or even to advert 
to it. Coke upon Litt., § 361. 

The very question has, of late, come before the 
courts in Michigan and Iowa, where, after a mas- 
terly discussion and extensive review of the cases, 
the validity of any restriction, even for the shortest 
time, was denied, and the distinction shown to be 
void of reason and good authority. Mandlebaum v. 
McDonell, 29 Mich. 78; S.C., 18 Am. Rep. 61; Me- 
Cleary v. Ellis, 54 Towa, 311; 8. C., 37 Am. Rep. 
205. There are also other cases which cannot be 
well understood except upon the theory that they 
are in support of this doctrine. Hall v. Tufts, 18 
Pick, 455; Renaud v. Tourangeau, L. R., 2 P. C. 4! 
Walker v. Vincent, 19 Penn. St. 369. We are un- 
able to perceive a logical reason, if repugnancy is 
the test (to discriminate), between a restriction for 
all time and one for a period falling short of that; 
there is at most only a difference in degree. How- 
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ever, the question is quite unsettled, and opposing 
decisions in Kentucky, though not of much weight, 
are Stewart v. Brady, 3 Bush, 623, and Stewart v. 
Barrow, 7 id. 368. 

III. Restrictions as to purchasers. 

Lord Coke says a condition that the grantee shall 
not alien to a particular person is valid. Coke upon 
Litt., § 361. This question has not required any de- 
cision; but doubts from excellent authorities have 
been expressed as to the validity of even this limited 
restriction. 4 Kent Com. 132, 12th ed. But it is 
well understood that the right to purchase cannot 
be confined to a particular person or class. Attwater 
v. Attwater, 18 Beavan, 330; Schermerhorn v. Negus, 
1 Denio, 448. 

Second. We now come to the c onsideration of the 
more important as well as practical branch of the 
subject — covenants respecting the use and enjoy- 
ment of real property. This includes covenants re- 
garding other land retained by the grantor as well 
as that conveyed by him; adjoining land-owners 
also very frequently enter into covenants of this 
character, although there be no conveyance. 

The object usually is to regulate the character and 
position of buildings; the uses to which they are to 
be put; the rights and obligations of adjoining own- 
ers as to party-walls, division fences and the like; 
or to provide for a general plan to be observed in the 
laying out of lots, opening streets and otherwise for 
the general improvement of land. 

There can be no objection to these covenants in 
the way of a restraint on alienation, or as offending 
against the rule of perpetuities, because, subject to 
whatever restrictions or equities they impose upon 
the land, it is entirely free to alienation. Tobey v. 
Moore, 130 Mass. 448. The grantee need not sign 
the deed in which there are provisions purporting 
to bind him as to the use of the land; his accept- 
ance of it will be sufficient. Maine v. Cumston, 98 
Mass, 317. A further question is whether such ac- 
ceptance is equivalent toa strict covenant on his 
part as regards the restriction running with the land ; 
and the decided weight of authority also answers 
this affirmatively. Atlantic Dock Co. v. Leavitt, 54 
N. Y. 35; 8S. C., 18 Am. Rep. 556; Burbank v. Pills- 
bury, 48 N. H. 475; Georgia Southern Railroad v. 
Reeves, 64 Ga. 492. But a recent Massachusetts 
decision holds that unless the agreement is strictly 
a covenant under the grantee’s hand and seal it will 
not authorize a suit in the name of the purchaser of 
the land benefited. Martin v. Drinan, 128 Mass. 
515. The all-important doctrine technically known 
as ‘‘covenants running with the land” will now be 
considered. 

I. From the view of a court of equity. 

A distinction is generally drawn between the bur- 
den and the benefit. When will the burden or ob- 
ligation of a covenant in a conveyance run with the 
lund? The resolutions so long ago laid down in 
Spencer’s case cannot materially aid us in solving 
this question. That case was founded upon a cove- 
nant in a case where there was tenure; this is ina 














conveyance and notenure. Mr. Smith,and his Ameri- 
can editors, in their note to that case, have zealously 
maintained that in order that the burden may run 
with the land and bind purchasers, there must be, in 
all cases, a privity of estate founded upon tenure 
between the covenantor and covenantee. 1 Smith’s 
Lead. Cas. 160, 178, et passim. To this we cannot 
assent. If it were true, there could be no such 
thing evidently as the burden of covenants in a con- 
veyance of a fee running with the land; except in a 
State, as Pennsylvania, where the statute of Quia 
Emptores has never been adopted. Ingersoll v. 
Sergeant, 1 Whart. 336. Where that statute is in 
force, tenure between the grantor and grantee is un- 
known; such a proposition is in the very face of 
the decisions, and must fall to the ground. Bron- 
son v. Coffin, 108 Mass. 180; S. C., 11 Am. Rep. 
335; Van Rensseluer v. Hayes, 19 N. Y. 72; Georgia 
Southern Railroad v. Reeves, 64 Ga, 492. 

But while we deny tenure or the relation of land- 
lord and tenant asa requisite, it is nevertheless true, 
that there must be that which the courts, for want 
of a better name, have styled a ‘‘ privity of estate.” 
2 Wash. on R. P. 284, 4th ed. This is but the 
ordinary relation of parties, resulting from the in- 
terest which one land-owner, as such, has in the 
land of another. In other words—to formulate 
from the cases a comprehensive rule—a covenant 
on the part of one land-owner, as such, in favor of 
another, directly relating to an easement or servi- 
tude subsisting between them, or if in a convey- 
ance, directly affecting land itself, will have the 
capacity of running with the land thus burdened 
and of binding its subsequent purchasers; without 
the elements above stated or implied, the covenant 
is collateral. This is the true principle and one 
which lies at the bottom of all the cases. In the 
former category may be ranked such cases as Bron- 
son v. Coffin, 108 Mass, 175; 8. C., 11 Am. Rep. 335; 
where the subject was handled with marked ability ; 
Dorsey v. St. Louis, ete., Railroad Oo., 58 Ill. 65; 
Morse v. Aldrich, 19 Pick. 449; Savage v. Mason, 3 
Cush. 500; and Burbank v. Pillsbury, 48 N. H. 475. 
In such cases the covenant is annexed to the ease- 
ment, which serves as the medium for the requisite 
privity. Norfleet v. Cromwell, 64 N. C. 1; 
70 id. 634; S. C., 16 Am. Rep. 787; Bron- 
son v. Coffin, 118 Mass. 163; S. C., 11 Am. 
Rep. 335. On the other hand, cases where 
the covenant affected the land only in an 
indirect manner, or was not annexed to any ease- 
ment and hence collateral, are: Brewer v. Marshall, 
18 N. J. Eq. 387; 8. C., 19 id. 587; Horsha v. Reid, 
45 N. Y. 415; Lyon v. Parker, 45 Me. 474; Hurd v, 
Curtis, 19 Pick. 459. 

The question here might arise, how, if in any 
case there be nothing but covenants and no grant- 
ing words, such an easement may be created. 
Doubtless, words of covenant are not the most 
proper to create an easement, yet they may well 
have that effect where that is the plain intention. 


Rowbotham v. Wilson, 8 H. L. Cas. 348. 
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The much questioned case of Cole v. Hughes, 54 
N. Y. 444; 8. C., 13 Am. Rep. 611, lately followed 
in Scott v. McMillan, 76 N. Y. 141, impliedly recog- 
nizes the doctrine of the cases cited above, but de- 
parts from them, as it is believed with deference, in 
its application. This case is of too much import- 
ance to be passed over without notice. Dean, about 
to erect a house upon his land, agrees with Voorhees, 
adjoining owner, that the wall to be erected, one- 
half on each, shall be a party-wall, and the latter 
covenanted that whenever he, his heirs or assigns, 
should use it, he or they would pay the value of the 
part so used. Both parties sell; defendant pur- 
chases Voorhees’ lot and uses the wall. Action for 
the value of the use. Earl, J., “I do not think it 
did” (i. e., the covenant run with the land). ‘‘At 
the time Voorhees made the covenant he received 
no interest in landand granted none. * * * He 
did not convey to Dean any land upon which the 
wall was built.” 

True, he did not convey or receive any land, but 
this does not meet the case. Did not the agreement 
create a party-wall, and is it not familiar law that 
each is entitled to the support of the other’s half as 
an easement? But the court say, that except for the 
agreement Voorhees would have had a right to use 
the party-wall without making compensation, it 
being in part upon his premises. True again, but 
except for the agreement, the party-wall in all 
probability would never have existed. The conclu- 
sion reached was in direct opposition to the above 
cited cases of Suvage v. Mason and Maine v. Cumston, 
from Massachusetts, and implies that an easement 
cannot serve as a medium for the required privity of 
estate, against the almost unbroken line of decisions. 

As regards the benefit of a covenant running with 
the land, this privity of estate, shadowy at best as 
it may sometimes seem, appears to have been gener- 
ally ignored from the first. Here the requirement 
is that the covenant relate to and concern the land 
of the covenantee, and that it will benefit the owner 
by reason of his ownership. ational Union Bank v. 
Segur, 39 N. J. Law, 173; Packenham’s case, 42 Edw. 
III, 3; 1 Smith’s Lead. Cas. 150, 169, 7th Am. ed. 

The burden or the benefit of a covenant, it is ob- 
served, will have capacity to run with the land 
where, in the one case, there is privity of estate 
and in the other, where the benefit directly con- 
cerns the land; but granting these elements, it is 
conceived the real and ultimate inquiry then is asto 
the intention of the parties manifested by their 
language or by circumstances. Vide Dwight, C., 
Brown v. McKee, 57 N. Y, 684; and Phelps, J 
Kellogg v. Robinson, 6 Vt. 280. 

The foregoing remarks on covenants running 
with the land are equally applicable to incorporeal 
hereditaments, as e. g. easements and perpetual 
rents, Sterling Hydraulic Oo. v. Williams, 66 Il. 
393; Van Rensselaer v. Read, 26N. Y. 558. 

II. Restrictive covenants from the view of a court 
of equity. 

Did all covenants in conveyances run with the 
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land at law and so bind purchasers, there would be 
no occasion for this head. But courts of equity 
are not bound down so much in the exercise of their 
powers, and hence resort to them is more frequent, 
as is indicated by the reported cases. From a 
theoretical standpoint this has its drawback in that 
the legal question is invariably waived and passed 
by without solution. Vide Western v. Mac Dermott, 
2 Chan. App. 72. 

The equity doctrine was first put upon a firm 
foundation by the leading English case of Tulk v. 
Morhay, 11 Beav. 571; S. C., 2 Phillips, 774, and 
it is now a settled principle that where the pur- 
chaser takes with notice of the restricted agree- 
ment, whether oral or written, though it create no 
privity of estate, or strict easement at law, its vio 
lation by him will be restrained by a court of equity. 
Kirkpatrick v. Peshine, 24 N. J. Eq. 206; Tullmadge 
v. Hast River Bank, 26 N. Y. 105, The underlying 
idea here is that of a érust between the parties to be 
benefited and the covenantor, the latter in equitable 
contemplation agreeing to hold the land to the use 
of the restriction. Then a purchaser taking with 
notice is burdened with the trust. This notice may 
be actual or constructive. Actual notice explains 
itself. The record of the conveyance will be con- 
structive notice, provided, of course, the purchaser 
claims under the covenantor, and it matters not 
how far back in a series of conveyances the covenant 
is found. Burbank v. Pillsbury, 48 N. H. 475; At- 
lantic Dock Co. v. Leavitt, 54 N. Y. 35; 8. C., 13 
Am. Rep. 556. Any circumstances which would 
put a reasonable man on inquiry will suffice, ase. 4., 
a regular uniformity in a row of houses. Vide 
Sutherland, J., 7ullmadge v. Hast River Bank, 26 N. 
2. Oo. 

But there are limits, though perhaps not well de- 
fined, beyond which even a court of equity will 
refuse to go. Its interference being a matter of 
sound discretion, it will be governed largely by the 
dictates of public policy. Keppell v. Bailey, 2 My. 
& K. 517; Brewer v. Marshall, 19 N. J. Eq. 587. 
And by a just consideration as to whether, in view 
of a material change in surroundings, it will be 
effectual to attain the ends sought or to carry out 
the original design of the parties. Trustees of Co- 
lumbia College v. Thacher, 87 N. Y. 311; 8. C., 41 
Am. Rep. 365. Acquiescing in a breach of the 
covenant sued upon will be a good defense to a suit 
therefor (Gaskin v. Balls, L. R., 13 Chan. Div. 324); 
but not if the acquiescence be in the breach of an- 
other and distinct covenant (Luttimer v. Livermore, 
72 N. Y. 174); nor will the fact that the real dam- 
ages are merely nominal be any defense. Kirk- 
patrick v. Peshine, 24 N. J. Eq. 206. The foregoing 
observations are also to be applied in favor of pur- 
chasers of the premises or of separate parcels in- 
tended to be benefited by these equitable restric- 
tions. Barrow v. Richard, 8 Paige, 351. But it 
must appear that the benefit was intended to pass 
as a part of the subject-matter of the purchase. 
Renals v. Cowleshaw, 38 Law Times, 503; 41 id. 116. 
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REMEDIES. 

If the restriction be by way of covenant, the 
remedy, at law, for a violation is damages, or in 
equity, an injunction. A clause liquidating the 
damages in case of breach does not necessarily 
supersede the equitable remedy by injunction. 
Phenix Ins. Co. v. Continental Ins. Co., 87 N. Y. 400. 
Let the restriction take the form of a condition,and 
the proper remedy is the legal action of ejectment 
to forfeit the land. Cowell v. Springs Company, 100 
U. S. 55. Sometimes the deed is so drawn as to 
embody both a condition and a covenant, and in 
this case the grantor has his election of remedies. 
Stuyvesant v. Mayor, ete., 11 Paige, 414. 

Wiiuram H. HAmI.ton. 
ine 
LEGISLATIVE REGULATIONS 
PROFITS. 
JUST compensation for the fruits of labor done by 
individuals or corporations, is the only basis on 
which such labor can be successfully done; hence a 
competition in such labor, which renders it more ex- 
pensive cannot be continued without a loss to the 
party supplying the faults of such labor. 

This is a law of business which neither the Legisla- 
ture nor the individual is able to overcome. The ques- 
tion occurs: How can the State so regulate it to pro- 
duce the best beneficial results and least cost to the 
consumers ? 

Competition can never be made profitable to those 
creating it or to those using the fruits of such compe- 
tition, until it can be demonstrated by actual expe- 
rience that competition is in the line of economy. 

It was said wisely by the great George Stephenson 
that ‘‘ when combination is possible, competition is im- 
possible.” If the Legislature will refuse char- 
ters to competing corporations as faras it is practica- 
ble, and at the same time meet the public exigency, 
and regulate the profits of existing corporations, it 
will greatly subserve the public. 

In 1874, by chapter 372, the Legislature of Massachu- 
setts consolidated the railroad law, which is substan- 
tially incorporated into its recently enacted PublicStat- 
utes, and among other provisions is this: ‘* That such 
rates of fares, tolls and charges and regulations shall 
at all times be subject to revision and alteration by 
the Legislature, or such officers or persons as the Leg- 
islature may appoint for the purpose, any thing in the 
charter of any such railroad corporation to the con- 
trary notwithstanding.” 

Previous to this enactment the Supreme Court of 
Massachusetts, in the case of the Commonweulth vy. 
Fitchburg R. Co., 12 Gray, 188, decided that “ the Leg- 
islature has in this view and to this end reserved to 
itself full power to amend or alter the charter of the 
railroad companies and regulate the exercise of powers 
under them.’’ Herein we have sufficient law and 
statute to prevent and nullify a burdensome competi- 
tion. 

A railroad company isa private corporation, yet is 
for a public use. 

In this connection the great case of Dartmouth Col- 
lege v. Woodward is usually referred to as an import- 
ant authority, but the doctrine therein has been 
deviated from by legislative enactment and by subse- 
quent decisions of courts. In this case the question 
was made whether those acts of the Legislature of 
New Hampshire were valid and binding upon the cor- 
poration without their acceptance or assent, and not 
repugmant tothe Constitution of the United States, 


OF 


CORPORATE 





by which the said corporation of Dartmouth College 
was enlarged and improved and the said charter 
amended. 

The Superior Court of New Hampshire decided that 
this could be done, whereupon a writ of error was 
sued out and carried to the Supreme Court of the 
United States, which reversed the decision of the 
State court on the ground of its unconstitutionality. 

Why should railroad and other corporations which are 
private, yet public in their use, receive for their stock- 
holders more compensation or percentage on their cost 
than a fair percentage on money loans? And why should 
not the Legislature enact that the net earnings of such 
corporations in excess of afixed return upon the actual 
capital invested, shall be paid into the treasury of the 
State, for the use of the people, and that the rate of 
charges shall be such as to produce this return of 
profit as nearly as can be estimated? Among other 
beneficial results which would arise from such a plan 
would be atendency to prevent * strikes ’’ in corpora- 
tions, as there would be no extraordinary profits left 
in the possession of the corporation, which might sug- 
gest to the laborer in the company that he ought of 
right to participate in the profits which his own hands 
have assisted in accumulating. 

As the legitimate consequence of such legislation 
competition would be gradually done away with, by 
placing all profits on an equal and equitable basis. 

If any were unwilling to accept a charter with such 
limitations and restrictions, then to such it ought not 
to begranted. But with these conditions ina charter 
each and every shareholder would be sure of receiving 
a fixed and fair compensation for his money invested, 
if such corporation earned enough to meet it. 

Competition among all kinds and classes of corpora- 
tions has proved, almost without exception, a pecu- 
niary failure. The result has usually been consolida- 
tion, au agreement not to compete, or an extermina- 
tion of the competing company; and so long as com- 
petition continues these pecuniary disasters will arise, 
and it cannot be otherwise, since there are numerous 
examples in all our cities, especially the corporations 
furnishing water and illuminating gas. If one of these 
companies is only able to supply them at a fixed price, 
the second, third or fourth company in the same local- 
ity cannot supply them as cheaply as the one company. 
Here the pertinent saying of George Stephenson is ap- 
plicable: *‘ When combination is possible, competi- 
tion is impossible.” 

When we hear the cry of monopoly by the citizens, 
then springs up a competition, and when competition 
exhausts its capital they look for relief in consolida- 
tion, an agreement not to compete, or an extermina- 
tion of one of the companies. So that the result would 
be, if companies are chartered with the provision lim- 
iting profits, then competition would cease to exist. 

kK. S. WHITTEMORE. 
SANDWICH, Mass., 1884. 
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RESTRICTED INDORSEMENT, 


UNITED STATES CIRCUIT COURT, 8. D. 
FEBRUARY 8, 1884. 


NEW YORK. 


BANK OF THE METROPOLIS y. First Nat. BANK OF 
JerRseY City.* 

An indorsement upon negotiable paper ** For collection; pay 
to the order of A. B.,”’ is notice to all purchasers that the 
indorser is entitled to the proceeds. 

An action for money had and received lies against any one 
who has money in his hands which he isnot entitled to 
hold as against the plaintiff; and want of privity between 
the partiesis no obstacle to the action. 


A T law. 


*S. C., 19 Fed. Rep. 301. _ 
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Francis Schel/, for plaintiff. 
Marsh, Wilson & Wallis, for defendant. 


WALLACE, J. The plaintiff sues to recover the 
amount of certain checks of which it was the holder 
and owner, and which came to the defendant’s hands 
and were collected by its sub-agent under the follow- 
ing circumstances: 

The plaintiff sent the checks to the Mechanics’ Na- 
tional Bank of Newark for collection, with the quali- 
fied indorsement, ‘‘ For collection; pay to the order of 
O. L. Baldwin, cashier,’’ Baldwin being the cashier of 
that bank. The Mechanics’ National Bank of Newark 
sent the checks for collection to the defendant, 
pursuant to an existing arrangement between them by 
which each sent to the other commercial paper for col- 
lection, it being understood that the proceeds were 
not to be specifically returned, but were to be credited 
to the sending bank by the receiving bank, and enter 
into the general account between them, consisting of 
such collections and other items of account, and offset 
any indebtedness of the sending bank to the receiving 
bank. After the defendant received the checks in 
question the Mechanics’ National Bank of Newark be- 
came insolvent, and suspended payment, being in- 
debted to the defendant under the state of the ac- 
counts between them in a considerable sum. 

Upon these facts it is clear that the relations between 
the defendant and the Newark bank in respect to paper 
received by the former from the latter for collection 
were those of debtor and creditor, and not merely of 
agent and principal (Morse, Banks, 52); and the de- 
fendant, having received the paper, with the right to 
appropriate its proceeds upon general account as a 
credit to offset or apply upon any indebtedness existing 
or to accrue from the Newark bank,growing out of the 
transactions between the two banks, was a@ holder for 
value. Since the decision in Swift v. Tyson, 16 Pet. 1, 
it has been the recognized’,doctrine of the federal 
courts that one who acquires negotiable paper in pay- 
ment or as security for a pre-existing indebtedness is 
a holder for value (National Bank of the Republic v. 
Brooklyn City, etc., R. Co., 14 Blatchf. 242; affirmed, 
102 U. 8. 14), and if the defendant had been justified 
in assuming that such paper was the property of the 
Newark bank, it would have been entitled toa lien upon 
it for a balance of account, no matter who was the real 
owner of the paper. Bunk of Metropolisv. New Eng- 
land Bank, 1 How. 234. But the checks bore the in- 
dorsement of the plaintiff in a restricted form, signify- 
ing that the plaintiff had never parted with its title to 
them. In the terse statement of Gibson, C. J., “a ne- 

gotiable bill or note is a courier without luggage; a 
memorandum to control it, though indorsed uponfit, 
would be incorporated with it and destroy it.’’ Overton 
v. Tyler, 3 Penn. St. 348. The indorsement by plaintiff 
“for collection ’’ was notice to all parties subsequently 
dealing with the checks that the plaintiff did not in- 
tend to transfer the title of the paper or the ownership 
of the proceeds to another. As was held in Cecil Bank 
v. Bank of Maryland, 22 Md. 148, the legal ; import and 
effect of such indorsement was to notify the defendant 
that the plaintiff was the owner of the checks, and that 
the Newark bank was merely its agent for collection. 
In First Nat. Bank v. Reno Co. Bank, 3 Fed. Rep. 257, 
paper was indorsed, ‘‘ Pay to the order of Hethering- 
ton & Co. on account of First National Bank, Chi- 
cago,"’ and it was held to be such a restrictive indorse- 
mant as to charge subsequent holders with notice that 
the indorser had not transferred title to the paper or 
its proceeds. Under either form of indorsement the 
natural and reasonable implication to all persons deal- 
ing with the paper would seem to be that the owner 
has authorized the indorsee to collect it for the owner, 
and conferred upon him a qualified_title for this pur- 


pose, and for no other. Other authorities in support 
of this conclusion are Sweeneye v. Eastor, 1 Wall. 166; 
White v. Nat. Bank, 102 U. S.°658; Lee v. Chillicothe 
Bank, 1 Bond, 389, Blaine v. Bourne, 11 R. I. 119; 
Claflin v. Wilson, 51 Iowa, 15. The defendant could 
not acquire any better title to the checks or their pro- 
ceeds than belonged to the Newark bank, except by a 
purchase for value, and without notice of any infirmity 
in the title of the latter. Asthe indorsement of the 
checks was notice of the limited title of the Newark 
bank, the defendant simply succeeded to the rights of 
that bank. 

It is insisted for the defendant that there was no 
privity between the plaintiff and the defendant re- 
specting the transaction, because the defendant was 
not employed by the plaintiff, but was the agent only 
of the Newark bank; and it is argued that if the de- 
fendant is answerable to the plaintiff, so would be 
every other party through whose hands the paper 
might passin the process of being collected. In answer 
to this it is sufficient to say that the defendant is sued, 
not as an agent of plaintiff, nor upon any contract lia- 
bility, but upon the promise which is implied by law 
whenever a defendant has in his hands money of the 
plaintiff which he is not entitled to retain as against 
the plaintiff. It has long been well settled that want of 
privity is no objection to the action of indebitatus as- 
sumpsit for money had and received. See note a, Ap- 
pendix, 1 Cranch, 367, where the authorities are col- 
lated. 

As against the plaintiff, the defendant had no right 
to retain the proceeds of the checks as security or pay 
ment for any balance due to it from the Mechanics’ 
National Bank of Newark after a demand by the piain- 
tiff. The plaintiff is therefore entitled to judgment. 

> — 
INFANT TRESFASSER— JUMPING OFF STREET 
CAR. 


RHODE ISLAND SUPREME COURT, JANUARY 3, 1884.* 
BisHop v. UNION RAILROAD Co. 

While two horse cars attached together in charge of a driver 
on the front platform of the leading car, and drawn by a 
single horse, were driving over the tracks of the company 
ina publichighway in the city of Providence from the 
stables to the repair shops, a lad six years old, to outstrip 
a playmate with whom he was racing. jumped on the 
rear platform of the leading car and soon afterward fell 
off or jumped off and was seriously injured. The lad's 
mother testified that he told her that he fell off, but in 
cross examination, when asked if he did not say that he 
was afraid the driver would see him and therefore jumped 
off, replied ‘* Yes, sir; I think probably he did, but am not 
quite sure he told me he fell off." The driver testified that 
he did not see the boys and knew nothing of the accident, 
which occurred between 2 and3 p.M., until the even- 
ing. 

In an action against the horse car company to recover dam- 
ages for the injury, held, that the company was not 
chargeable with negligence . 

That the driver of the car was not chargeable with any neg- 
lect of duty. 

Held further, that the company was not bound to employa 
second man to guard the cars from intrusion during their 
transit, nor was it under any duty or obligation of care to 
the boy. 

A city ordinance provided that “ cars driven in the same di- 
rection shall not approach each other within a distance of 
three hundred feet except in case of accident,when it may 
be necessary to connect two cars together, and also ex- 
cept at stations.” 

Held, that the ordinance applied only to cars goingin the 
same direction and driven separately, and was inappli- 
cable to the case at bar. 


—— for a new trial. Opinion states the case. 








*To appear in 14 Rhode Island Reports. 











10 THE ALBANY LAW JOURNAL. 











George T. Brown and William H. Sweetland, for 
plaintiff. 


Francis W. Miner, for defendant. 


DuRFEE, ©. J. This is case for negligence. The de- 
fendant is a horse railroad company, having its rails 
laid in the streets of the city.of Providence. On the 
afternoon of July 7, 1883, a driver in the employ of the 
company took two empty passenger cars belonging to 
it from the stable in Elmwood tothe repair shop on 
Thurber’s avenue. The two cars were fastened 
together, one behind the other, and drawn by a single 
horse. They were driven slowly along, the driver oc- 
cupying the platform in front of the forward car, look- 
ing beside and before him. Im their passage they 
were driven along Broad street on the track close by 
the sidewalk of Grace Church cemetery. The plaint- 
iff, a boy six years old, was on the sidewalk with a boy 
named Hall, eleven years old. Hall was riding a veloci- 
pede andthe plaintiff was racing with him. The 
plaintiff, to get ahead of Hall, jumped on the rear 
platform of the front car, and after remaining there a 
little while, either fell off or jumped off and fell. The 
mother of the plaintiff, who was permitted to relate 
what her buy told her about the accident, testified at 
first that he told her that he fell off, but on being 
asked in cross-examination if he did not tell her that 
he was afraid the driver would see him and jumped 
off, replied, ‘Yes, sir; I think probably he did, but 
am not quite sure he told me he fell off.” The acci- 
dent occurred between two and three o'clock. The 
driver did not see the boys and knew nothing of the 
accident when it happened, and heard nothing about 
it until nearly 7 o'clock. 

The plaintiff was badly injured, doubtless by col- 
lision with the second car. The plaintiff offered in 
evidence, for the purpose of proving the negligence of 
the company, an ordinance of the city of Providence 
containing rules and regulations for railroads in the 
city. The defendant objected on the ground that the 
company had not consented to the ordinance, and 
that without consent it was not bound by it. The 
court sustained the objection and the plaintiff ex- 
cepted. The defendant moved the court, after the 
plaintiff's testimony was in, to nonsuit him. The 
court granted the motion and the plaintiff excepted. 
The plaintiff now petitions for a new trial for error in 
these two rulings. 

The ordinance was offered for the purpose of put- 
ting in proof the following rule, to wit: ‘Cars driven 
in the same direction shall not approach each other 
within a distance of three hundred feet, except in case 
of accident, when it may be necessary to connect two 
cars together, and also except at stations.’’ We do 
not think the rule is applicable in the case at bar. It 
applies when two cars, going in the same direction, 
are driven separately, so that the distance between 
them may be increased or diminished. It requires 
that the cars so driven shall be kept at least three 
hundred feet apart. If the two cars were driven close 
together there would be danger of collision, when the 
forward car stopped, particularly if the two cars were 
on adescending grade. The rule was obviously in- 
tended to prevent the occurrence of any such cas- 
ualty. The rule itself permits the cars to approach 
for the purpose of being connected in case of accident. 
‘This shows that the rule was designed for cars separ- 
ately driven. Ofcourse if the rule was inapplicable, 
the refusal to admit it in evidence is not a ground for 
granting a new trial. 

The reason given by the court for granting the non- 
suit was that it appeared from the evidence submit- 
ted for the plaintiff that his own fault contributed to 
his injury. The court announced that the child 
jumped from the platform because he was afraid the | 





driver would see him, and that he must therefore have 
known that he was a wrong doer. It is contended for 
the plaintiff that he cannot be charged with contribu- 
tory negligence, if he exercised as much care as could 
be expected of him considering his age, and that 
whether he did exercise that degree of care was a 
question for the jury. The cases cited to this point 
are some of them very strong. The plaintiff however 
was nonsuited not because he was simply careless, but 
because he was knowingly committing a wrong or 
trespass which directly contributed to his injury. 
Whether in this view his youth would entitle him to 
the same leniency, may perhaps not be beyond ques- 
tion, but if it would, we are nevertheless of opinion 
that the nonsuit was rightly granted, for the plaintiff, 
however excusable his own fault, was not entitled to 
recover without proof of fault on the part of the de- 
fendant, and we think there was no evidence tending 
to show that the defendant was guilty of any negli- 
gence toward him. 

The plaintiff was injured, because having got on the 
rear platform of the forward car, he jumped off or fell 
off before the following car. 

Now in order to show that the negligence of the de- 
fendant contributed to the injury, it is necessary first 
to show that the defendant owed the plaintiffa duty 
of care, which if it had duly observed, the injury 
would not have happened. Where no care is due there 
can be no liability for neglecting it. 

Now it appears, that before the accident; the driver 
did not know that the plaintiff had got upon the plat- 
form or that he had jumped or fallen off. The driver 
therefore is not chargeable with any want of care, un- 
less it was his duty to have known that the plaintiff 
had got on the car. 

We think it was clearly the duty of the driver to 
look forward to his horse and to the road before him, 
rather than back to the empty cars behind him. The 
company is therefore not liable on account of any neg- 
lect on the part of the driver. If it be liable at all, it is 
liable either because it ought not to have permitted the 
cars to go coupled together, or because it ought to have 
provided asecond man to have charge of them while 
en route, so as to prevent the children on the streets 
from getting on the platforms. Wedo not see how 
the company can be held to have done wrong in per- 
mitting the two cars to go coupled together. Driven 
slowly they were neither dangerous nor unreasonably 
inconvenient. The only question is therefore whether 
it was the duty of the company to employ a second 
man to have charge of the cars and guard them from 
intrusion. 

It is well settled, that asa general rule, an owner of 
property which has been trespassed upon is not liable 
to the trespasser for any injury resulting from the 
trespass merely because he might by care have guarded 
against it. For instance,a man who digs a pit on his 
land is not liable to a trespasser who is injured by 
falling intoit, because it has been left unfenced or un- 
guarded. Hargreaves vy. Deacon, 25 Mich. 1; Hounsell 
v. Smyth, 7 C. B. (N. 8.) 731. But the rule has its ex- 
ceptions. Ifthe pit be dugon the edge of a public 
way, where it endangers the safety of the public travel, 
a traveler who accidentally straying falls intoit can 
recover for theinjury. In,such a case the pit is a com- 
mon nuisance. 

In Lynch v. Nurdin, 1 Q. B. N.S.) 29, the defend- 
ant’s servant left his cart and horse in the public 
street, unattended, for half an hour. After a while 
the plaintiff, a boy between six and seven years old, 
and other children, began to play with the horse and 
climb into the cart and out of it. While the plaintiff 
was getting out, another boy started the horse, so that 
the plaintiff fell and broke his leg. A verdict in his 
favor was sustained by the Court of Queen’s Bench 
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sitting in banc. The court thought that the child was 
merely indulging a natural instinct in playing with 
the empty cart and deserted horse, being tempted to 
it by the most blamable carelessness on the part of the 
defendant’s servant. 

In Birge v. Gardiner, 19 Conn. 507, the defendant, 
who put a heavy gate on his own land, beside a pass- 
way which was used by children, going to and from 
the public road, but left it so carelessly that it fell 
upon a child, between six and seven years old, 
who shook it 1n passing, was, held to be liable for the 
injury. 

In Railroad Company vy. Stout, 17 Wall. 657, the 
plaintiff, a child six years old, was injured while play- 
ing with the turn-table of a railroad company. The 
table was on the company’s land, but near two pub- 
lic roads, without visible separation from them, and 
was left unattended and unlocked, and easily re- 
volved on its axis. The injury happened by the table 
being set in motion by other boys. It appeared that 
the boys of the neighborhood were in the habit of re- 
sorting to the place for play. A verdict for the in- 
jured child against the railroad company was sustained 
by the Supreme Court of the United States. See also 
same case before Dillon, J.,and a jury, Stout v. Sioux 
City & Pacific R. Co., 2 Dill. 294. 

We know of no cases more favorable to the plaintiff 
than the three cases last cited, but in all three of them 
the object which caused the injury was a dangerous 
object left exposed, without guard or attendant, ina 
place of public or common resort for children. An 
object so left is a standing temptation to the natural 
curiosity of a child to examine it or to his instinctive 
propensity to meddle and play with it. 

In Keffe v. Milwaukie & St. Paul R. Co., 21 Minn. 
207; 18 Am. Rep. 393, which was precisely like Stout v. 
Sioue City & Pacific R. Co., this peculiarity was speci- 
fically stated and commented on as the ground of lia- 
bility. ‘The defendant knew,” say the court, ‘‘ that 
by leaving this turn table unfastened and unguarded, 
it was not merely inviting young children to come 
upon the turn table,but was holding out an allurement 
which acting upon the natural instincts by which 
children are controlled, drew them by those instincts 
into hidden danger.’”’ These cases seem to reach the 
limit of liability. They go beyond what was thought 
to be the limit in Mangan v. Alterton, L. R., 1 Exch. 
239. In that case the defendant left a dangerous ma- 
chine, which might be set in motion by any passer by, 
unguarded, ina public place. The plaintiff, a boy four 
years old, put his fingersin the machine at the direc- 
tion of his brother, seven years old, whilst another boy 
was turning the handle which moved it, and his fingers 
were crushed. The court held that the plaintiff could 
not maintain any action for the injury. And see 
Hughes v. Macfie,2 H. & C. 744. The case at bar dif- 
fers very much from the three cases previously stated, 
for in the case at bar the cars, instead of being left un- 
attended, were in the fharge of the driver who was in 
the act of driving them, so that there was nothing 
done to encourage the trespass, which was merely the 
result of a momentary impulse. Ordinarily a man 
whois using his property in apublic place is not 
obliged to employ a special guard to protect it from 
the intrusion of children, merely because an intrud- 
ing child may be injured by it. We have all seena 
boy climb up behind a chaise or other vehicle for the 
purpose of stealing a ride, sometimes incurring a good 
deal of risk. It has never been supposed that it is the 
duty of the owner of such vehicle to keep an outrider 
on purpose to drive such boys away, and thatif he 
does not, he is liable to any boy who is injured while 
thus secretly stealing aride. In such acase no duty 
of care is incurred. See Lygov. Newbold, 9 Exch. 
Rep. 302; and the remark of Blackburn, J., in Austin 











v. Great Western R. Co., L. R., 2 Q. B. 442, 446, and 
yet such a case is very much like the case at bar. There 
are some risks, in regard to which a child ought to be 
enlightened, before he is committed to the chances of 
the street. 

In Hestonville Pussenger R. Co. v. Connell, 88 Penn. 
St. 520; 32 Am. Rep. 472, the plaintiff, a boy between 
six and seven years old, was injured in an attempt to 
climb upon the front platform of a horse railroad car 
while the car was in moderate motion. The car was a 
car used for suburban travel, and according to cus- 
tom, was in the charge of no one but the driver, who 
at the time of the accident was engaged on the rear 
platform. The court held that the railway company 
was not liable for the injury, the injury having re- 
sulted notfrom any neglect of the person in charge, 
‘but from the sudden and unanticipated act of the 
child itself.’”’ *‘It may be assumed,’’ say the court, 
“that a child, old enough to be trusted to run at large, 
has wit enough to avoid ordinary danger, and so per- 
sons who have business on the streets may reasonably 
conclude that such a one will not voluntarily thrust 
itself under the feet of their horses or under the 
wheels of their carriages, and a fortiori may they con- 
clude that they are not to provide against possible 
damages that may result to the infant from its own 
willful trespass.’’ The doctrine of this case is well 
supported by other cases. Morrissey v. Eastern R. Co., 
126 Mass. 377; 30 Am Rep. 686; Gavin v. City of Chi- 
cago, 97 Ill. 66, 71; 37 Am. Rep. 99; Mc Alpin v. Powell, 
70 N. Y. 126; 26 Am Rep. 555; 55 How. Pr. 163; Snyder 
v. Han. & St. Jos. R.Co.,60 Mo. 413. These are all cases 
ofinjury to intrusive or trespassing children, in which 
the defendants were held to be exempt from liability, 
although they might have prevented the injury, be- 
cause the kind of care which would have been re- 
quired to prevent it was not obligatory upon them. 
And see Zoebisch v Tarbel/, 10 Allen, 385. The case at 
bar is in our opinion a case of the sume class. The de- 
fendant company is not liable for the injury to the 
plaintiff, because it never incurred any duty or obliga- 
tion of care tohim. If the driver had seen the boy on 
the platform it might have been his duty, notwith- 
standing the boy was a mere intruder, to stop the car 
and put him safely off. Ifthe driver had stupped the 
cars, so as to afford the boy an inviting opportunity to 
geton them, thus tempting his childish instinct, it 
might have been his duty tolook through the cars be- 
fore starting, and if he found the boy, to remove him. 
The case presents no such circumstances. We think 
therefore that on this point there was no evidence on 
which the case could have been properly left to the 
jury, and that if ithad been left to them,and they had 
found for the plaintiff, it would be our duty to set the 
verdict aside. Therefore the nonsuit was rightly 
granted. Brown v. European & N. A. R. Co., 58 
Me. 384. 

Petition dismissed. 
pe ee 
WILIL—ACCUMULATIONS OF [INCOME 


NEW YORK COURT OF APPEALS, FEBRUARY 8, 1884. 


Barbour Vv. DE FoREstT. 


The relator in his will gave a portion of his residuary estate 
to his executors, in trust, to receive and apply the income 
to the use of plaintiff during life. By a codicil the execu- 
tors were directed, if in their judgment the whole of the 
income was not needed for plaintiff’s support to retain 
and invest the residue during her minority, the accumu- 
lations to be considered and treated as part of the princi- 
pal. Held, that the direction for accumulation was void, 
and that plaintiff was entitled to the whole income. 


PPEAL from a judgment entered upon an order 
of the General Term of the Supreme Court, in 
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the first department, affirming a judgment entered 
upon a decision of the court on trial at Special Term. 

This action was brought to obtain a judicial con- 
struction of certain provisions in the will of Burr 
Wakeman, deceased, and in a codicil thereto. The 
opinion states the case. 


Frederick H. Man, for appellant. 
Henry W. De Forest, for respondents. 


Eart, J. Burr Wakeman died in July, 1879, leav- 
ing a last will and testament, in which he gave and 
devised a portion of his residuary estate, consisting of 
real and personal property, to his executors in trust, 
to receive and apply the inccme thereof tothe use of 
his great granddaughter, the plaintiff, then an infant, 
during her life; and after her death to pay and trans- 
fer the principal to her children; and if she died with- 
out leaving any child, then to other persons as men- 
tioned in the will. By a codicil subsequently execu- 
ted he directed that so much of the income of the 
share thus put in trust for the benefit of his great 
granddaughter as should not be needed, in the judg- 
ment of his executors, for her support, should be re- 
tained and invested by them during her minority, and 
any accumulation of income should be treated and 
dealt with as part and parcel of the principal of such 
share. The will and codicil werefadmitted to probate, 
and the executors qualified and took upon themselves 
the trust. It turned out that the income was more 
than in their judgment was needed for plaintiff's sup- 
port, and the claim is made on her behalf, that the 
direction for the accumulation of such income is in- 
valid, while the executors claim that it is valid. This 
action was commenced for the construction of the 
will and codicil, so far as they relate to the plaintiff. 
At the trial term it was heid that the direction for the 
accumulation of the income was invalid, but that it 
was invalid only so far as it required the accumula- 
ted income to be added to the principal; and the court 
held that the surplus income could be accumulated for 
the benefit of the minor during her minority, the ac- 
cumulation at all times to belong to her, and to be 
paid to her upon her reaching her majority. Upon 
appeal to the General Term, it was there held, revers- 
ing the judgment of the Special Term, that the direc. 
tion for accumulation contained in the codicil was 
valid, and from the decision of the General Term the 
plaintiff appealed to this court. 

The matter for our determination depends upon the 
construction of the provisions of the Revised Statutes 
in reference to the accumulation of the rents and 
profits of lands and the income of personal property. 
1 Rev. Stat. 726, §§ 37, 38; id. 773, §3. By the thirty- 
seventh section cited, an accumulation of the rents and 
profits of land for the benefit of one or more persons 
may be directed by will or deed for the benefit of 
minors in being when the accumulation commences, 
aud to terminate with their minority, subject to the 
proviso in the second subdivision of the section, that 
when the accumulation is directed to commence at 
any time subsequent to the creation of the estate, it 
shallcommence within the time permitted by the 
statute for the vesting of future estates. By the thirty- 
eighth section all directions for the accumulation of 
the rents and profits of real estate, except as allowed 
by the prior section, are declared to be void. The 
statute regulating the accumulation of the income of 
personal property is substantially the same as that re- 
lating to the accumulation of the rents and profits of 
land. 

The question is whether the accumulation directed 
by the codicil of this will was for the benefit of the 
plaintiff, a minor, within the meaning of these pro- 
visions. If it was not, then it was invalid. The case of 
Pray v. Hegeman, 92 N. Y. 508,is an authority con- 





trdiling the decision of this case. There a certain 
specified portion of the income of property was re- 
quired to be applied by executors to the support and 
education of a minor, and the balance of the income 
was to be added to the share producing the income and 
accumulated, as principal, until the minor arrived at 
the age of twenty-one years, after which period the 
whole of the income was to be applied to that child 
for life, and upon the death of the child was to go to 
other persons. In that case it was held that under the 
provisions of law referred to, the accumulation was to 
be for the benefit of the minor solely and during his 
minority, and that adirection for accumulation dur- 
ing a minority, accompanied with a gift of the income 
of the accumulated fund after the expiration of the 
minority, to the minor for life, and of the principal, 
upon his death, to other persons, is void. That case is 
not distinguishable from this from the fact that onlya 
specified portion of the income was to be paid to the 
minor during his minority, and that the undefined 
balance was to be accumulated. Here the direction to 
accumulate applies to so inuch of the income as in the 
judgment of the executors should not be needed for 
her support. The balance above that sum was to be 
accumulated and become a part of the principal, and 
when it thus became a part of the principal it could 
never again be taken therefrom and applied to her 
support as an infant. Afterit was once accumulated 
and added to the principal it was no longer solely for 
her benefit, but for the benefit as well of the persons 
who should succeed to the principal after her death. 
It was further decided in the case referred to, that in 
such a case the direction to accumulate must be 
stricken from the will so as to leave the income to go 
immediately to the party entitled to the life estate. 
The result by applying the principles of that case to 
this is that the plaintiff is entitled toa judgment de- 
claring the direction to accumulate, contained in the 
codicil of this will, to be void, and that she is en- 
titled tothe whole income of the share putin trust 
for her. 

The judgment of the General Term should therefore 
be reversed, and that of the Special Term modified ac- 
cording to this decision, and costs of both parties 
should be paid out of the estate of the testator. 

All concur. 

Judgment accordingly. 


_—--+ 


STATE COURTS—CONFLICT OF 
JURISDICTION. 

SUPREME COURT OF THE UNITED STATES, 
MARCH 31, 1884. 


FEDERAL AND 


COVELL V. HEYMAN. 


The State and Federal Courts do not belong to the same sys- 
tem so far as their jurisdiction is concurrent; and althougli 
they co-exist in the same space they are independent, and 
have no common superior. They exercise jurisdiction, it 
is true, within the same territory, but not in the same 
plane; and when one takes into its jurisdiction a specific 
thing, that resis as much withdrawn from the judicial 
power of the other as if it had been carried physically 
into a different territorial sovereignty. 

Where a United States marshal,acting under the authority of 
a United States court, wrongfully seizes the property of a 
person by virtue of a levy under an execution ,the remedy 
of such person must be sought forin the Federal court, 
the State court has jurisdiction in the premises. 


N error to the Supreme Court of the State of Michi- 
gan. Opinion states case. 

Koger M. Butterfield, for plaintiff. 

Lyman D. Norris, for defendant. 
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The defendant in error was the plaintiff in the State 
court, and brought her action of replevin for the re- 
covery of specific personal property, to which 
she claimed title, and which she alleges was wrongfully 
detained from her by the plaintiff in error. The de- 
fendant below was deputy marshal of the United 
States, and as such had possession of the property re- 
plevied by virtue of an execution issued upon a judg- 
ment of the Circuit Court of the United States for the 
Western District of Michigan against Adolph Hey- 
man, having taken the same by virtue of a levy under 
said execution as the property of the judgment debtor. 
Judgment was rendered in the Supreme Court of the 
State in favor of the plaintiff below, upon a finding 
in favor of her title to the property, reversing a judg- 
ment in favor of the defendant below inthe Circuit 
Court for the county of Kent. To reverse that judg- 
ment this writ of error is prosecuted. 

The sole question presented for our decision is 
whether it was error in the State court to permit a re- 
covery of the possession of property, thus held, 
against a marshal of the United States, or his deputy, 
in favor of the rightful owner; and whether, on the 
other hand, it should not have adjudged in favor of 
the defendant below, that his possession of the prop- 
erty by virtue of the levy under the writ was in itself 
a complete defense to the action of replevin without 
regard to the rightful ownership. 

The case of Freeman v. Howe, 24 How. 450, was pre- 
cisely like the present in its circumstances, except that 
there the process under which the marshal had seized 
and held the property replevied was an attachment 
according to the State practice in Massachusetts, being 
mesne process, directed however not against property 
specifically described, but commanding a levy as in cases 
of fi. fu., upon the property of the defendant. Whether 
that difference is material is perhaps the only question 
to be considered, for the doctrine of that decision is 
too firmly established in this court to be longer open 
to question. The proper answer to it will be found by 
an examination of the principles on which the judg- 
ment in that case proceeded, and of those cases which 
preceded, and of others, which have followed it. 

In the opinion in that case, Mr. Justice Nelson re- 
refers to the case of Taylor v. Carry/, 20 How. 583, as a 
conclusive and sufficient authority on the point. He 
said: ‘‘The main point there decided was that the 
property seized by the sheriff under the process of at- 
tachment from the State court, and while in the cus- 
tody of the officer, could not be seized or taken from 
him by a process from the District Court of the United 
States, and that the attempt to seize it by the marshal 
by a notice or otherwise was a nullity, and gave the 
court no jurisdiction over it, inasmuch as to give jur- 
isdiction to the District Courtin a proceeding in rem, 
there must be a valid seizure and an actual control of 
the res under the process.”’ And referring to the 
grounds of the dissent in thatcase he continues: ‘The 
majority of the court was of opinion that according to 
the course of decision in the case of conflicting author- 
ities under a State and Federal process, and in order 
to avoid unseemly collision between them, the ques- 
tion as to which authority should forthe time prevail 
did not depend upon the rights of the respective par- 
ties to the property seized, whether the one was para- 
mount to the other, but upon the question which jur- 
isdiction had first attached by the seizure and custody 
of the property under its process."’ 

The opinion then proceeds to show that no distinc- 
tion can be made affecting the question between pro- 
cess inrem and an attachment issued by a common- 
law court, although the latter is not the foundation of 
the jurisdiction, and the property seized is not the sub- 
ject-matter of the suit, which is simply for the recov- 
ery of a debt, without a lien or charge upon the prop- 





erty except that resulting from its seizure, as security 
for the judgment. The objection that the process was 
directed against the property of the defendant and 
conferred no authority upon the marshal to take the 
property of the plaintiffs inthe replevin suit is then 
answered, the court saying: ‘‘ For the property hav- 
ing been seized under the process of attachment, and 
in the custody of the marshal, and the right to hold it 
being a question belonging to the Federal court, under 
whose process it was seized, to determine, there was 
no authority, as we have seen, under the process of 
the State court to interfere with it.” 

The opinion of the court then points out the error of 
Chancellor Kent in his statement (1 Com. 410) that “if 
a marshal of the United States, under an execution in 
favor of the United States against A., should seize the 
person or property of B., then the State courts have 
jurisdiction to protect the person and the property so 
illegally invaded.” 

Commenting on this statement, it is said that the ef- 
fect of the principle, if admitted, would be to draw 
into the State courts ‘“‘not only all questions of the 
liability of property seized upon mesne and final pro- 
cess issued under the authority of the Federal courts, 
including the admiralty, for this court can be no ex. 
ception, for the purposes for which it was seized, but 
also the arrests upon mesne and imprisonment upon 
final process of the person in both civil and criminal 
cases, forin every case the question of jurisdiction 
could be made.’ And the court adds: ‘* We need 
scarcely remark that no government could maintain 
the administration or execution of its laws, civil or 
criminal, if the jurisdiction of its judicial tribunals 
were subject to the determination of another.” 

To meet the objection, that the party whose prop- 
erty had been wrongfully taken and withheld, would 
be left without remedy, unless by virtue of citizenship 
he could sue in a federal court, the opinion then ex- 
plains the remedy in such cases by an ancillary pro- 
ceeding in the court whose process has been made the 
instrument of the wrong; a remedy,the principle and 
procedure of which we had occasion recently, in the 
case of Krippendorf v. Hyde, 110 U. S. 276, to restate 
and reaffirm. 

The point of the decision in Freeman v. Howe, supra, 
is that when property is taken and held under process, 
mesne or final, of a court of the United States, it is in 
the custody of the law and within the exclusive juris- 
diction of the court from which the process has issued 
for the purposes of the writ; that the possession of 
the officer cannot be disturbed by process from any 
State court, because to disturb that possession would 
be to invade the jurisdiction of the court by whose 
command it is held, and to violate the law which that 
jurisdiction is appointed to administer; that any per- 
son not a party to the suit or judgment, whose prop- 
erty has been wrongfully, but under color of process 
taken and withheld, may prosecute by ancillary pro- 
ceedings in the court whence the process issued, his 
remedy for restitution of the property or its proceeds 
while remaining in the control of that court; but that 
all other remedies to which he may be entitled against 
officers or parties, not involving the withdrawal of the 
property or its proceeds from the custody of the officer 
and the jurisdiction of the court, he may pursue inany 
tribunal, State or Federal, having jurisdiction over the 
parties and the subject-matter. And vice versa the 
same principle protects the possession of property 
while thus held, by process issuing from State courts, 
against any disturbance under process of the courts of 
the United States, excepting of course those cases 
wherein the latter exercise jurisdiction for the purpose 
of enforcing the supremacy of the Constitution and 
laws of the United States. 

The doctrine of Freeman v. Howe, supra, was fur- 
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ther defined by the decision in Buck v. Colbath, 3 Wall. 
334, which checked and corrected an attempted misap- 
plication of its principle, which, if permitted, would 
cover actions against the officer for trespasses, not in- 
volving any interference with the property itself while 
in his possession. It was there satisfactorily shown 
that the officer was protected against such an action 
only in that class of cases where he could justify un- 
der process or order of a court directing expressly the 
very act alleged to be wrongful, and not in that other 
class where the writ or order, such as a writ of attuch- 
ment or other mesne process, and the final process of 
execution upon a judgment, commends the seizure of 
property described not specifically, but only generally, 
as the property of the party named in the writ. In the 
latter the officer acts at his peril, and is responsible in 
damages to the party injured for the consequences of 
apy error or mistake in the exercise of his discretion 
in the attempt to enforce the writ. In the former, as 
he has no discretion, it is the court itself which acts, 
and the officer is protected in his obedience to its com- 
mand. Of this class the case of Connor v. Lony, 104 
U. S. 228, was an example; that of Buck v. Colbath, 
supra, fell within the latter. And in distinguishing 
that case from Freeman v. Howe, supra, Mr. Justice 
Miller stated the principle of the latter decision—‘‘a 
principle,” he said, ‘‘ which is essential to the dignity 
and just authority of every court, and to the comity 
which should regulate the relations between all courts 
of concurrent jurisdiction; **that principle is,” he 
continued, ‘‘that whenever property has been'seized 
by an officer of the court, by virtue of its process, the 
property is to be considered asin the custody of the 
court, and under its control for the time being; and 
that no other court has a right to interfere with that 
possession unless it be some court which may have a 
direct supervisory control over the court whose pro- 
cess has first taken possession, or some superior juris- 
diction in the premises.”’ 

Here it will be perceived that no distinction is made 
between writs of attachment and executions upon 
judgments, and that the principle embraces both, as 
indeed both are mentioned as belonging to the same 
class elsewhere in the opinion. 

And there is nothing in the nature, office or com- 
mand of the two descriptions of process, by which, so 
far as the question here involved is concerned, they 
can be distinguished. Oneis mesne process, and the 
other final; but in the courts of the United States the 
attachment cannot be used, as in the practice of other 
jurisdictions, as means of compelling the appearance 
of the defendant, or of founding jurisdiction as a pro- 
ceeding in rem. Both alike command the seizure of 
the property of the defendant without a specific de- 
scription, and in obeying the precept, the officer exer. 
cises prescisely the same discretion, and. with the 
same consequences, if he commits a wrong under color 
ofit. The court has the same control over both forms 
of its process, and has custody of the property seized 
by virtue of them in the same sense. The circumstance 
that as to property held underan attachment, the final 
judgment may direct its sale, while the execution is 
issued upon the precipe of the party, and is executed 
without further order, cannot alter the relation of the 
court, either to the officer or the property. lt has ju- 
risdiction over the latter to meet and satisfy the exig- 
ency of either writ, and that jurisdiction can be main- 
tained only by retainiug the possession acquired by 
the officer in executing it. A third person, a stranger 
to the suitand claiming as owner, may prosecute his 
right to restitution in either case, in the same meth- 
ods, as pointed out in Krippendorf vy. Hyde, 110 U. 8. 
276, or he may pursue his remedy for damages against 
the officer, either personally for the trespass, asin Buck 
v. Colbath, supra, or for the breach of his official duty, 





upon his bond and against his sureties. as in the case 
of Lammon v. Feusier, 110 U. 8. 

The very point was involved in the decision in Ha- 
gan v. Lucas, 10 Pet. 400, where it was expressly held 
that property held by a sheriff under an execution 
from a State court could not be taken in execution by 
a marshal of the United States by virtue of final pro- 
cess upon a judgment in a Federal court. Mr. Justice 
McLean, delivering the opinion of the court, said: 
‘Had the property remained in the possession of the 
sheriff under the first levy it is clear the marshal could 
not have taken it in execution, for the property could 
not be subject to two jurisdictions at the same time. 
The first levy, whether it were made under the Fed- 
eral or State authority, withdraws the property from 
the reach of the process of the other.”’” A most inju- 
rious conflict of jurisdiction would be likely often to 
arise between the Federal and State courts if the final 
process of the one could be levied on property which 
had been taken by the process of the other. The mar 
shal or the sheriff, as the case may be, by a levy, ac- 
quires a special property in the goods, and may main- 
tainan action forthem. But if the same goods may 
be taken in execution at the same time by the mar- 
shal and the sheriff, does this special property vest in 
the one or the other, or both of them? No such case 
can exist; property once levied on remains in the cus- 
tody of the law, and it is not liable to be taken by 
another execution in the hands of a different officer; 
and especially by an officer acting under a different 
jurisdiction.” 

That which cannot be done by final process is 
equally out of the reach of original or mesne pro- 
cess. 

The forbearance which courts of co-ordinate juris- 
diction administered under a single system exercise 
toward each other, whereby conflicts are avoided, by 
avoiding interference with the process of each other, 
is aprinciple of comity with perhaps no higher sane- 
tion than the utility which comes from concord; but 
between State courts and those of the United States 
it is something more. It is a principle of right and of 
law, and therefore of necessity. It leaves nothing to 
discretion ormere convenience. These courts do not 
belong to the same system, so far as their jurisdiction 
is concurrent; and although they co-exist in the same 
space they are independent and have no common su- 
perior. They exercise jurisdiction, it is true, within 
the same territory, but not in the same plane; and 
when one takes into its jurisdiction a specific thing, 
that res is asmuch withdrawn from the judicial power 
of the other as if it had been carried physically into a 
different territorial sovereignty. To attempt to seize 
it by a foreign process is futile and void. The regula- 
tion of process, and the decision of questions relating 
to it, are part of the jurisdiction of the court from 
which it issues. ‘‘The jurisdiction of a court,’ said 
Chief Justice Marshall, *‘is not exhausted by the ren- 
dition of its judgment, but continues until that judg- 
ment shall be satisfied. Many questions arise on the 
process subsequent to the judgment in which jurisdic- 
tion is to be exercised.”” Wayman v. Southard, 10 
Wheat. 1. 

The principle which defines the boundaries of juris- 
diction between the judicial tribunals of the States 
and of the United States, the application of which ef- 
fectually prevents their confusion, was set forth and 
vindicated in the judgment of this court in Ableman v. 
Booth, 21 How. 506. It was there said by Chief Justice 
Taney, p. 516, ‘‘ that the sphere of action appropriated 
to the United States is as far beyond the reach of the 
judicial process issued by a State judge ora State court 
as if the line of division was traced by landmarks and 
monuments visible to the eye.’? And speaking of the 
procedure in cases of habeus corpus issued under State 
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authority, and admitting the duty of the officer cf the 
United States, holding the prisoner under its process, 
to return the fact and show his warrant, the chief jus- 
tice continues: ‘* But after the return is made, and the 
State judge or court judicially apprised that the party 
is in custody under the authority of the United 
States, they can proceed no further. They then know 
that the prisoner is within the dominion and jurisdic- 
tion of another government, and that neither the writ 
of habeas corpus nor any other process issued under 
State authority can pass over the line of division be- 
tween the two sovereignties. He is then within the 
dominion and exclusive jurisdiction of the United 
States. If he has committed an offense against their 
laws, their tribunals alone can punish him. If he is 
wrongfully imprisoned, their judicial tribunals_can re- 
lease him and afford him redress.’”” * * * No judi- 
cial process, whatever form it may assume,fcan have 
any lawful authority outside of the limits of the juris- 
diction of the court or judge by whom it is issued, and 
any attempt to enforce it beyond these boundaries is 
nothing less than lawless violence.’’ And in TZarble’s 
case, 13 Wall. 397, commenting on this language of 
Chief Justice Taney in Ableman v. Booth, supra, Mr. 
JusticeField points out that it was not intended merely 
to meet cases where the authority of the United States 
was undisputed, but cases where its validity was ques- 
tioned, and it appeared that the prisoner was held un- 
der claim and colorof such authority, in good faith, 
and not by way of mere pretense and imposition. And 
the exclusive authority of the court issuing the writ 
extends, not only to the decisions of all questions af- 
fecting its jurisdictiou, and the form and force of the 
writ itself, and the validity of the proceeding in issu- 
ing and executing it, but also of all questions affecting 
the identity of the person or property seized and held 
under color of its authority, and the right to exempt 
them from its operation. It does not avail therefore 
to say that as the writ commands the officer to take 
the property of the defendant, he cannot under that 
claim to take and hold the property of another, because 
the property which he does actually take he takes and 
holds as the property of the defendant, claiming it to 
be such, and therefore he has it in his possession uuder 
color of process and claim of right. 

In Lammon v. Feusier, 110 U. S., already 
cited, it was said by Mr. Justice Gray, in reference to 
the case of acommon-law attachment, that ‘‘ the taking 
of the attachable property of the person named in the 
writ is rightful, the taking of the property of another 
person is wrongful; but each, being done by the mar- 
shal in executing the writ in his hands, is an attempt 
to perform his official duty, and is an official act.’’ The 
same is true of a similar levy under an execution, as 
we have shown that there is no difference relevant to 
the point between the two writs. 

Property thus levied on by the attachment or 
taken in execution is brought by the writ within the 
scope of the jurisdiction of the court whose process it 
is, and as long as it remains in the possession of the 
officer itis in the custody of the law. It is the bare 
fact of that possession under claim and color of that 
authority, without respect to the ultimate right, to be 
asserted otherwise and elsewhere, as already suffi- 
ciently explained, that furnishes to the officer com- 
plete immunity from the process of every other juris- 
diction that attempts to dispossess him. That was the 
defense made and relied on by the plaintiff in error in 
the present case, and to which the Supreme Court of 
Michigan refused to give its due and conclusive effect. 
For that error the judgment is reversed, and the cause 
is remanded, with directions to affirm the judgment of 
the Circuit Court for the county of Kent in favor of the 
plaintiff in error, and 

It is*so ordered. 








UNITED STATES SUPREME COURT AB- 
STRACT. 

COVENANT—TO ADVANCE MONEY TO TAKE UP COU- 
PONS—RAILROAD LEASE.—By a lease from one railroad 
corporation of its railroad to another railroad corpora- 
tion, subject to a previous mortgage, the lessee cov- 
enanted to pay as rent acertain proportion of the 
gross earnings, and to state accounts semi-annually, 
and further covenanted, if the rent for any six months 
should be insufficient to pay the interest due at the 
end of the six months on the mortgage bonds, then to 
advancea sufficient sum to take up, and to take up, 
the balance of the coupons for such interest; and it 
was agreed that for all sums so advanced the lessee 
should havea lien before all other liens except the 
mortgage. Eighteen months later, after the lessee had 
accordingly paid and taken up some coupons, and had 
declined to take up ‘others, on account of the refusal 
of the lessor to accept in payment of rent coupons so 
taken up, the two corporations executed a supplemen- 
tal agreement, by which, in lieu of the rent reserved 
in the lease, and of all advances of money to take up 
coupons, the lessee covenanted to pay, and the lessor 
to accept, as rent, w larger proportion of the gross 
earnings, ‘‘allaccounts being settled exactly, and all 
liabilities and obligations between the two companies 
being adjusted and discharged by and upon the semi- 
annual statements provided in said lease;’’ the lessor 
released the lessee from any obligation to make future 
advances of money to take up coupons, and from lia- 
bility for any previous neglect to make such advances, 
and from any obligation to pay money in the nature 
of rent and advances, except the proportion of the 
gross earnings stipulated in the supplemental agree- 
ment; and all the provisions of the lease, except as so 
modified, were ratified and confirmed, and “all causes 
of action for breach of any agreement therein con- 
tained,’ which had arisen since its execution, were 
mutually waived and released. The lessee afterward 
paid rent computed according to the supplemental 
agreement. Held, that any claim of the lessee against 
the lessor, or against the mortgaged property, for 
money paid to take up coupons, was released and dis- 
charged. Stewurlv. Hoyt. Opinion by Gray, J. 
(Decided April 21, 1884.] 

JURISDICTION—FEDERAL QUESTION MUST APPEAR. 
—From the beginning it has been held that to give us 
jurisdiction in this class of cases it must appear affirm- 
atively on the face of the record, not only that a 
Federal question was raised and presented to the 
highest court of the State for decision, but that it was 
decided, or that its decision was necessary to the 
judgment or decree rendered in the case. Murdock 
v. Memphis, 2 Wall. 636. The judgment in the State 
court was a bar to this action, and precluded the 
court below as well as this court from reopening the 
original litigation and considering again the ques- 
tious that were put at rest between the parties by the 
decision in their former suit. It is apparent therefore 
that no Federal question which there may have been 
in the case was decided by the State court, and that 
the decision of such a question was not necessary to 
the final decree rendered. Choteau v. Gibson. Opin- 
ion by Waite, C. J. 

(Decided March 31, 1884.] 


CONFLICT OF LAWS—ADMINISTRATION—POLICY OF 
INSURANCE—WHERE ASSETS—LETTERS EVIDENCE OF 
AUTHORITY.—A policy of life insurance, issued by a 
company incorporated in one State, payable to the as- 
sured, his executors or administrators, is assets for the 
purpose of founding administration upon his estate in 
another State, in which the corporation, at and since 
the time of his death, does business, and as required 
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by the statutes of that State, has an agent on whom 
process against it may be served. The general rule is 
that simple contract debts, such as a policy of insur- 
ance not under seal, are for the purpose of founding 
administration, assets where the debtor resides, with- 
out regard to the place where the policy is found, as 
this court has recently affirmed in Wyman v. Halstead, 
109 U. S. 654. But the reason why the State which 
cbarters a corporation is its domicil in reference to 
debts which it owes, is that there only can it be 
sued or found for the service of process. This is now 
changed in cases like the present; and in the courts of 
the United States it is held that a corporation of one 
State doing business in another is suable in the courts 
of the United States established in the latter State, if 
the laws of that State so provide, and in the manner 
provided by thoselaws. Lafayette Ins. Co. v. French, 
18 How. 404; Railroad Co. v. Harris, 12 Wall. 65; 
Ex parte Schollenberger, 96 U.S. 369; Railroad Co. v- 
Koontz, 104 id. 5, 10; see also Bowdoin v. Holland, 10 
Cush. 17; Memphis R. Co. v. Alabama, 107U. 8. 581. 
This case is not governed by the decision in Insurance 
Co. v. Lewis. 97 U. 8. 682. The question there was as 
to the authority of a public administrator in Missouri, 
under a statute of that State, to bring an action on the 
policy. It appeared aflirmatively that the intestate 
resided in Wisconsin wheu he died, and died there, 
and that there was already an administrator appointed 
in Wisconsin, so that the defendant could not be pro- 
tected against a future suit by a proper representative 
of the estate. Under section 18, chapter 3, of the Re- 
vised Statutes of Illinois, of 1874, a husband is entitled 
to administration on the estate of his wife, if she left 
property in Illinois. Letters of administration, which 
state that the intestate had at the time of death per- 
sonal property in the State, are sufficient evidence of 
the authority of the administrator to sue in that 
State, in the absence of proof that there was no such 
property. Life /nsurance Co. v. Woodworth. Opinion 
by Blatchford, J. 


[Decided March 31, 1884.] 


ABATEMENT—PLEA IN— ACTION PENDING—APPEAL— 
USURY—SET OFF.—The plea of another action pending 
is a plea in abatement (Bac. Abr. Abatement M; Com. 
Dig. Abatement H,24; 1 Chitty’s Pl. [10th Am.ed.] 453; 
3 id. 903, note y), and by section 1011 of the Revised 
Statutes, which is a re-enactment of a similar provis- 
ion in the Judiciary Act of September 24, 1789, ch 20, § 
22, 1Stat. 84, 85, it is expressly provided that there 
shall be no reversal in this court or the Circuit Court 
for error in ruling any plea in abatement, other than a 
plea to tue jurisdiction of the court. Under this stat- 
ute, it was held in Piquignot v. Pennsylvania R. Co., 
16 How. 104, which came from the same district as this 
case, that the Judgment of the Circuit Court, on pre- 
cisely such a pleaas that contemplated by this affi- 
davit of defense, was *‘ not subject to our revision on 
a writ of error.” The defense is one which merely 
defeats the present proceeding, and does not conclude 
the plaintiff forever, either as to his right to sue in the 
Circuit Court of the United States, or as to the merits 
of the matter in dispute. All the other defenses are 
covered by the decision of this court in Barnet v. Na- 
tiona! Bank, 98 U. 8.555 The only difference between 
that case and this is that there the defendant was the 
maker of the note who actually paid the usurious in- 
terest, and here the defendant is the surety of the 
maker. It is difficult to see how the surety stands, as 
to the question now presented, in any better position 
than his principal. The ground of that decision was, 
that as without the statute there could be no recovery 
from the bank for usurious interest actually paid, and 
as the statute which created the right to sucn a recoy- 
ery also prescribed the remedy, that remedy was ex- 





clusive of all others for the enforcement of that right. 
Farmers’ & Mechanics National Bank v. Dearing, 91 
U.S. 29. The surety hus not any more than his prin- 
cipal the right to recover back the interest without the 
aid of astatute. Consequently, if his principal could 
not make this defense, he cannot. The forfeiture and 
the remedy are creatures of the same statute, and 
must stand or fall together. The defense as stated in 
the affidavit is not that interest stipulated for has been 
included in the note, but that interest actually paid 
at the time of the d'’scount and the several renewals 
should be applied to the discharge of the principal. In 
this particular, the case presents the same facts sub- 
stantially as Driesbach v. National Bank, 104 U. 8. 52. 
To entitle the defendant to such relief as was given in 
Farmers’ & Mechanics’ Bank v. Dearing, cited above, 
it should be made to appear by distinct averment that 
the note sued on includes interest stipulated for and 
not paid, as wellas principal. Stephens v. Mononga- 
hela National Bank. Opinion by Waite, C. J. 
{Decided March 31, 1884.] 


KANSAS SUPREME COUR? ABSTRACT.* 
JULY TERM, 1883. 

NEGLIGENCE—RAILROAD—EVIDENCE TO SHOW.—A 
portion of the evidence introduced on the trial tended 
to show that the plaintiff's intestate, who wasa yard 
switchman inthe employ of the defendant railroad 
company, and whose duty it was to couple cars, and 
who was anew man inthe yard, and had but little 
knowledge of the same, while attempting to couple a 
flat car, loaded with projecting bridge timbers, anda 
box car, properly went in between them to couple 
them, and stepped into a ditch made by the railroad 
company, of which ditch he did not have previous 
knowledge, and slipped, and in recovering himself so 
raised his head that it came between the projecting 
timbers and the box car, and was so crushed that he 
immediately died. Held, that such evidence tended 
to show negligence on the part cf the railroad company 
and did not necessarily show negligence on the part 
of the plaintiff's intestate. Brown v. Atchison. Opin- 
ion by Valentine, J. 


CHATTEL MORTGAGE— SUFFICIENT DESCRIPTION.— 
In achattel mortgage of certain neat cattle and other 
property the descriptions of the neat cattle were gen- 
erally correct, except that it described one of such 
cattle as “dark red,’’ when in fact it was dark red, 
with some white spots on it; and described another as 
“light red,’ when in fact it had some white on its 
belly and a little white on its back; and described two 
others as “ two spring heifer calves,’’ when in fact one 
of them, in addition to the description given in the 
mortgage, was aroan heifer with an enlarged knee; 
but taking the entire descriptions of such cattle, with 
the inquiries which the mortgage itself would suggest, 
any person could have ascertained the cattle that 
were mortgaged; therefore held, that the descriptions 
are sufficient, and the mortgage itself is valid. Adams 
v. Hill, 10 Kans. 627; Brown v. Holmes, 13 id. 482; 
Shaffer v. Pickrell, 22 id. 619; King v. Aultman, 24 id. 
246, Miller v. Kansas Lumber Co., 26 id. 574. Griffith v. 
Wheeler. Opinion by Valentine, J. 


‘TITLE—TAX SALE—WHAT PURCHASER MAY RECOVER 
IF DEFECTIVe.—A purchaser at a tax sale whose title 
in an ejectment action is adjudged defective, is en- 
titled to a recovery of all taxes paid by him and inter- 
est thereon, whether paid within three years before 
the commencement of the action, or not. Smith v- 
Smith, 15 Kans. 290; Hoffmire v. Rice, 22 id. 749; Jef- 








* To appear in 31 Kansas Reports. 
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fries v. Clark, 23 id. 454; Fairbanks v. Williams, 24 id. 
16; Morgan v. Comm’rs of Miami Co., 27 id. 89; Rus- 
sell v. Hudson, 28 id. 99; Flint v. Douglass, id. 414; 
Myers v. Coonradt, id. 211. A tax purchase is not 
primarily a purchase of the lien, but a purchase of a 
title. Upon the payment of taxes by a tax purchaser 
he acquires no liep which he can foreclose as an ordi- 
nary lien. Corbin v. Young, 24 Kans. 198. (2) A party 
is not entitled to the benefit of the occupying-claimant 
uct, or to arecovery for the value of improvements 
made by him, unless at the time of such improve- 
ments he has the full and actual possession. He may 
not go upon land in the possession of another, and 
make improvements and receive compensation there- 
for, but must first acquire full and actual possession. 
Coonradt v. Myers. Opinion by Brewer, J. 


JUDICIAL SALE—VOIDABLE—NO COLLATERAL AT- 
TACK.—The great weight of authority would seem to 
be that neithera sheriff's deed nora sheriff's sale is 
yoid, but at most only voidable; and that in order to 
defeat either the sale or the deed, it must be attacked 
by some direct and appropriate proceeding. See John- 
son v. Hovey, 9 Kans. 65; Paine v. Spratley, 5 id. 525; 
Bunker v. Rand, 19 Wis. 271; Raymond v. Pauli, 21 id. 
531; Raymond v. Holborn, 23 id. 57; Tillman v. Jack- 
son, 1 Minn. 183; San Francisco v. Pixley, 21 Cal. 56; 
Williams v. Allison, 33 [owa, 279; Cunningham v. 
Cassidy, 17 N. Y. 276; Mohawk Bank v. Atwater, 2 
Paige’s Ch. 54; Van Valkenburg v. Trustees,66 Ill. 103; 
Evans v. Wilder, 5 Mo. 313; Rector v. Hartt, 8 id. 448; 
Winters v. Heirs, etc., 6 Coldw. 328. See also Paine v. 
Spratley, 5 Kans. 525; Freeman on Exec., $$ 311 and 
343; Rorer on Judic. Sales, § 1059. In Michigan and 
Indiana, the Gecisions are the other way under local 
statutes, though the following decisions in Indiana 
are in accordance with the general rule: West v. 
Cooper, 19 Ind. 1; Patten v. Stewart, id. 233. See 
also upon this subject, Freeman on Exec., § 296; 
Rorer on Judic. Sales, § 749, et seq. The proper 
way to attack a sheriff's sale for irregularities is by 
motion, in the same case and before confirmation of 
the sale, to set aside the sale. There may be other 
proper modes of defeating irregular sheriff's sales and 
sheriff's deeds, but we do not think it is necessary now 
toreferto them. Pritenard v. Madren. Opinion by 
Valentine, J. 


TEXAS COMMISSION OF APPEALS AB- 
STRACT. 





AGENCY—DECLARATIONS TO PROVE AUTHORITY TO 
RELEASE DEBT.—It is a general rule that the declara- 
tions or admissions of one who assumes to be agent for 
another, are not of themselves admissible to prove 
such agency, but such declarations, or admissions, 
when taken in connection with other facts tending to 
establish the agency, are admissible. Latham  v. 
Pledge, 11 Tex. 440. Ordinarily an agent having au- 
thority to collect a debt, has no authority to com- 
pound or release it, and when such authority is claimed 
for the agent it devolves upon the party so claiming it 
to prove it. Wheeler & Wilson Co. vy. Crossland. Opin- 
ion by Hurt, J. 

[Decided Dec., 1883.] 


LANDLORD AND TENANT—RENT—SUB-TENANT.—It is 
well settled that a sub-tenant is not responsible to the 
landlord for the rent due by the tenant, nor can the 
crop of the sub-tenant be taken for the payment or 


the same. W. & W.’s Con. Rep., § 607; Hewey v. Mc- 
Grew, 44 Tex. 412. Knight v. Old. Opinion by 
Hurt, J. 





ILLINOIS SUPREME COURT ABSTRACT.* 
JUNE TERM, 1883. 








PARTNERSHIP—RIGHT TO USE PATENT GRANTED BE- 
FORE DISSOLUTION—RIGHT TO SHARE OF ROYALTIES. — 
A. and B. entered into a copartnership, the former to 
furnish $1,000, and the latter, as his capital, his patent 
for the manufacture and sale of ‘‘incased glass ves- 
sels,’’ the articles of copartuership providing that the 
profits of the business and the proceeds arising from 
either the sale or leasing of any territory should be 
equally divided between them, either one of the part- 
ners having the right to sell or lease, and that the part- 
nership might be dissolved by either, on giving notice 
thereof, at any time. The contract also provided that 
a division of the assets should be had in case of a dis- 
solution “‘ without a sale of the business,’’ in which 
event each partner was to take back what he put into 
the business. Prior to the dis: olution of the firm and 
notice thereof, B., thé patentee, granted to C. the ex- 
clusive right to manufacture and sell wares under the 
patent, and all reissues of the same, for the entire 
term it might run, reserving a certain royalty or li- 
cense fee on all wares manufactured and sold by C. 
Held, that as the transfer of the exclusive right under 
the patent to C. was the same as a sale, and was made 
prior to the dissolution, A. was entitled to one-half of 
the royalty or license fees thereafter to be paid by C. 
to B., and that if it was a mere leasing to C. the same 
result would follow. Norris v. Rogers. Opinion by 
Scott, J. 

TAXATION—WHEN COLLECTION ENJOINED—OWNER 
PERMITTING SALE OF LAND—TENDER TO HOLDER OF 
CERTIFICATE.—(1) A court of equity will never inter- 
fere to enjoin the collection of taxes unless they are 
void or levied without authority on the part of the offi- 
cers executing the revenue laws. As long as such offi- 
cers are acting under the law in imposing and collect- 
ing taxes the courts will not interfere, except where 
they transcend their powers and act without legal war- 
rant. Ottawa Glass Co. v. McCaleb, 81 Ill. 556. Nor 
for the reason that the assessment is not strictly ac- 
cording to the letter of the law. Chicago, B. & Q. R. 
Co. v. Siders, 88 Ill. 320. Numerous other cases in this 
court announce the same doctrine. (2) If the ownerof 
land lies by and permits judgment to go against his 
land for taxes, and the same to be sold and paid for, it 
is the settled law of this court that he must tender or 
offer to pay the holder of the certificate the purchase- 
money and all taxes he has paid, with interest thereon, 
before he can have relief. Reed v. Tyler, 56 Ill. 288; 
Reed v. Reber, 62 id. 240; Farwell v. Harding, 96 id. 
32; Barnett v. Cline, 60 id. 205. Other cases announc- 
ing the same rule might, if necessary, be cited. It is 
based on the fundamental rule that he who seeks 
equity must do equity. Moore v. Wayman. Opinion 
by Walker, J. 


————_»___—_— 


MICHIGAN SUPREME COURT ABSTRACT. 


MASTER AND SERVANT—RISKS OF EMPLOYMENT— 
SERVANT MUST USE ORDINARY CARE.—A railroad com- 
pany does not owe to its employees the duty of having 
its side tracks perfect, and the risk of imperfections 
there is one of the risks of the employment. The com- 
pany has aright to expect that every brakeman will use 
ordinary care in examining his footing and surround- 
ings, and cannot be held liable for not guarding 
against an occurrence likely to happen in any place 
where the ground was uneven. It is not true, as often 
imagined, that as between the employer and employee 
all mishaps arising from defects of appliances or prem- 





*To appear in 107 Illinois Reports, 
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ises are taken out of the category of accidents. In 
our opinion the case comes within the same principle 
with Mich. Cent. R. Co. v. Austin, 40 Mich. 247. (2) 
Where railroads consolidate the new company is sub- 
ject to the duties and liabilities of its predecessor as if 
originally incurred by it. Batterson v. Chicago, etc. 
Opinion by Campbeil, J. 

[Decided March, 1884.] 


MORTGAGE—FORECLOSURE BY ADVERTISEMENT—NO- 
TICE—ESTOPPEL.—Where a party procures an assign- 
ment of a mortgage to himself, and by advertising it 
in a newspaper, not circulated in the neighborhood, 
succeeds in foreclosing without the knowledge ofa 
half-owner of the land, who is its occupant, such part- 
owner has an equitable claim to have the mortgage set 
aside; but if with a knowledge of the fraud perpe- 
trated upon him,he purchases the equity of redemption 
or accepts half of the surplus money paid at such sale, 
he is not in position to be entitled to the relief asked 
for, nor willany tender less than the whole amount 
which was paid at the foreclosure sale be effectual, 
Norton v. Sharp. Opinion by Champlin, J. 

[Decided March, 1884. ] 


TAXATION—CONSOLIDATION OF CORPORATIONS OR- 
GANIZED IN DIFFERENT STATES—STATUS.—It is famil- 
iar law thatevery corporation has its existence and 
residence, so far as the term can be applicable to the 
artificial person and within the territory of the sover- 
eignty creating it (Marshall v. Baltimore, etc., R. 
Co., 16 How. 314; Chicago, etc., R. Co. v. Whitton, 13 
Wall. 270; Miller v. Dows, 94 U. 8. 444; Vose v. Reed, 
1 Woods, 647; Allegheny Co. v. Cleveland, ete., R. Co., 
51 Penn. St. 228; Lake Shore, ete., Ry. Co. v. People, 
46 Mich. 193; 9 N. W. Rep. 249), it comes into exist- 
ence there by an exercise of sovereign will; and 
though it may be allowed to exercise corporate func- 
tions within another sovereignty, it is impossible to 
conceive of one joint act, performed simultaneously by 
two sovereign States, which shall bring a single corpo- 
ration into being except it be by compact or treaty. 
There may be separate consent given for the,consolida- 
tion of corporations separately created; but when the 
two unite they severally bring tothe new entity the 
powers and privileges already possessed, and the con- 
solidated company simply exercises in each jurisdic- 
tion the powers the corporation there chartered had 
possessed, and succeeds there to its privileges. It may 
well happen, as indeed it often has, that the consoli- 
dated company will be a corporation possessing in one 
State very different rights, powers, privileges and im- 
munities from those possessed in another, and subject 
tovery different liabilities. Del. Railroad Tax, 18 Wall. 
206, 228; Lake Shore, etc., Ry. Co. v. People, supra. 
And after the consolidation each State legislates in re- 
spect to the road within its own limits, and which was 
constructed under its grant of corporate power the 
same asit did before. Peik v.C. & N. W. Ry. Co., 94 
U.S. 164. And it cannot follow the new organization 
with its legislation into another] State. Chicago & N. 
W. R. Co. v. Whitton, 13 Wall. 283. It has been said 
that the consolidated company exists in each State 
under the laws of that State alone (Miller v. Dows, 94 
U. S. 444, 447), and this is the effect of the decision in 
Delaware Railroad Tax, 18 Wall. 206, and in many 
other cases. It also follows necessarily from the doc- 
trine maintained by the Federal Supreme Court in re- 
spect to the citizenship of corporations. That doc- 
trine is that a corporation is deemed to be a citizen of 
the State which has created it, and an organization of 
members who are citizens of that State. When there- 
fore two corporations created in different States con- 
solidate, though for most purposes they are not there- 
after to be separately regarded, yet in each State the 
consolidated company is deemed to stand in the place 





of the corporation to which it there succeeded, and of 
its members, and consequently to bea citizen of that 
State for many purposes, while in the other State it 
would stand in the place of the other corporation in re- 
spect to citizenship there. Ohio, etc., R. Co. v. Wnee- 
ler, 1 Black, 286; C. & N. W. R. Co.v, Whitton, supra; 
Allegheny Co. v.Cleveland, etc., R. Co., supra; Texas, 
etc., R. Co. v. McAllister, 12 Am. & Eng. Ry. Cas. 289. 
Chicago, ete., v. Auditor-General. Opinion by Cooley, 
C.J. [See 5 Am. Rep. 344.] 

[Decided March, 1884.] 


ne 


MARYLAND SUPREME COURT ABSTRACT.* 


SPECIFIC PERFORMANCE— WHEN NOT DECREED— 
EQUITABLE MORTGAGE FOR MONEY ADVANCED.— G, 
having purchased with his own money a vacant lot of 
ground, conveyed the same to his wife, who had no 
property ot her own before marriage, and acquired 
none afterward, except what she received from her 
husband. Desiring to build a house on the vacant lot, 
G., by the authority of his wife, applied toa building 
association to borrow money for that purpose, agree- 
ing to mortgage the property to secure the same. Find- 
ing that he could obtain the money from his sister, 
who was then unmarried and living with him, negotia- 
tion with the building association was discontinued. 
The sister had a mortgage of $3,325, not due, 
which was paying her seven per cent interest. 
To accommodate her brother, she sold this mortgage 
at considerable loss, and out of the proceeds paid to 
him the sum of $2,965, all of which was applied to the 
building of the house. The sister with her husband 
filed a billto have the lot with the improvements 
thereon made responsible for and charged with the 
payment of whatever was due and owing to her. The 
testimony showed that the wife of G. knew the money 
was borrowed from his sister; that it was borrowed 
for the purpose of building a house on the lot, and that 
it was so applied. It also showed that she knew the 
money was borrowed on the faith of tbe property. 
Held (1st), that the agreement to give a mortgage, as 
alleged in the bill, was not so satisfactorily established 
by the proof as to authorize a decree for specific exe- 
cution; (2d) that inasmuch as the money was borrowed 
for the improvement of the wife’s property, with her 
knowledge, and was so applied, the sister was entitled 
to be compensated to the extent of the amount actually 
abvanced,and the property was answerable therefor, but 
not for the loss she sustained on the sale of the mort- 
gage. The well-considered cases of Bowie v. Stone- 
street, 6 Md. 418; Green v. Drummond, 31 id. 71; and 
Powell v. Young, 45 id. 494, fully establish that where 
specific performance cannot be decreed, because of un- 
certainty in the terms of the agreement, insufficiency 
of proof to clearly establish the precise contract alleged 
or by reason of the statute of frauds being relied on in 
defense, a court of equity will, when there is no 
remedy at law, render relief by way of compensation 
to the extent of money actually paid upon the alleged 
contract. An unreported case in this court, decided 
in July, 1858, Jacob Eackle v. George W. Smith ef al., 
also maintains this doctrine. We agree with the Cir- 
cuit Court that it is perfectly competent for a husband 
and wife to make a binding agreement for the improve- 
ment of the wife’s estate; andif it is performed by the 
other party the money actually advanced ought to be 
charged to the wife’s estate. To justify a court of 
equity in so charging the estate it is not indispensably 
necessary that the intention to charge the separate 
estate should be evidenced in writing. It may appear 
aliunde. Koontz v. Nabb, 16 Md. 549; Jackson v. Cole, 
29id.71. Girault y. Adams. Opinion by Irving, J. 





*To appear in 61 Maryland Reports. 
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CRIMINAL LA W. 


JUROR—EXEMPTION IS PERSONAL PRIVILEGE.— 
Exemption from jury duty is not a disqualification 
toactas juryman. It is a personal privilege which 
may be claimed or waived. This, sofar as we know, 
is the opinion which has always prevailed in this court 
as a matter of practice, although there is no reported 
decision. The opinion is however in accordance with 
the reported decisions of other States. Munroe v. 
Brigham, 19 Pick. 368; State v. Forshner, 43 N. H. 89; 
State v. Wright, 53 Me. 328; Davis v. People, 19 Ill. 74; 
Murphy v. People, 37 id. 447. Sup. Ct. Rhode Island. 
State v. O’Brien. Opinion per Curiam. (To appear in 
14 R. I. Rep.) 


ASSAULT — PISTOL ~ WILLFUL OR ‘ACCIDENTAL — 
EVIDENCE—DOLI CAPAX.—A boy some twelve years of 
age was indicted for an assault witha pistol. He tes- 
tified at the trial that he thought the pistol was un- 
loaded when he fired it. Held, that the State in cross- 
examination could inquire into his knowledge and ex- 
perience of the weapon and hence could ask him how 
many times he had fired it before that day. Two 
other boys testified that the defendant had fired at 
them theday before the assault charged. Held, that 
the evidence was admissible as tending to show the 
assault to be willful, not accidental, and as tending to 
affect the defendant with knowledge of the criminal 
nature of hisact. Regina v. Dossett, 2 Carr. & K. 306; 
Rex v. Voke, R. & Ry. 531. We think it was also ad- 
missible for the purpose of showing, in connection 
with the other testimony, that the defendant was doli 
capax, or had such a knowledge of the nature of the 
act as would make him criminally responsible. Ros- 
coe ‘Crim. Evy. 92-98; Wharton ,Crim. Ev., $46; Rex 
v. Mogg, 4 Carr. & P. 364; Bottomley y. United States, 
1 Story, 155, 144. The prosecution called a witness 
who after stating his acquaintance with the defendant 
testified that the defendant was an “‘intelligent boy.” 
Held, that this testimony, though vague and of not 
much value, was still admissible. A defendant under 
fourteen years of age is presumably incapable of crime; 
the presumption is not conclusive unless he is under 
seven; if over seven his capability when evidence is 
adduced to prove it becomes a question of fact for the 
jury. Sup. Ct. Rhode Island. State v. McDonald. 
Opinion by Durfee, C. J. (To appear in 14 R. I. 
Rep.) 


ATTEMPT TO COMMIT CRIME—LOCUS PENITENTLE.— 
Defendant having made preparations for burning a 
building, left his supposed accomplice at the building, 
saying he would go and get some matches, but did not 
return, and an hour or so afterward was arrested, held, 
that his failure to return was not proof that he had 
abandoned his purpose. Anywhere between the con- 
ception of the intent and the overt act toward its com- 
mission there is room for penitence, and the law in 
its beneficence extends the hand of forgiveness. But 
when the evil intent is supplemented by the requisite 
act toward its commission, the offense is complete. 
Sup. Ct. Mo. State v. Hayes. Opinion by Philips, Com. 
(To appear in 78 Mo.) 


EVIDENCE—RES GEST®.—The moment after a shot 
was fired resulting in death, defendant’s right hand 
fell to his side and he struck out with his left at the 
deceased, when a bystander exclaimed, ‘‘ Don’t strike 
him, for you have shot him now.”’ Held, that such ex- 
clamation was admissible in evidence as part of the 
res geste ; that it was called out by, and was illustra- 
tive of, the affray while still in progress. 1 Wharton 
Ev., § 259; Newton v. Ins. Co., 2 Dill. 154; Insurance 


Co. v. Mosley, 8 Wall. 397; Parker vy. Steamboat Co., 





109 Mass. 449; Mobile R. Co. v. Ashcraft, 48 Ala. 15; 
Galena R. Co. v. Fay, 16 Ill. 558; People v. McCrew, 32 
Cal. 98; State v. Reed, 62 Me. 129; Martin v. State, 39 
Ala. 523. Sup. Ct. Missouri. State v. Walker. Opin- 
ion by Sherwood, J. (78 Mo.) [See 28 Eng. Rep. 592; 


31 id. 741.—Ep.] 
————_¢————— 


THE COUNSELLOR AND HIS JESTERS. 
A SCENE IN COURT. 

(F. J. Parmenter, Troy Press, June 28, 1884.) 
A lawyer one day stalking into the court 
Weighted with precedents, papers and port, 
Marched up to the table, and casting thereon 
His burden—or,all save the heaviest one, 
That would not be laid like the rest at his side, 
How eager soever the counsellor tried— 
And then with the lofty and dignified air 
That gentlemen placed in such circumstance wear, 
Proceeded to say to his Honor: ‘‘ May’t please 
Y’onor! ’’—but ere he could steady his knees 
Or hammer his thought into speech, the rude bar 
Roared with a laughter was echoed afar. 


The judge—if I may be permitted to write 

Somewhat of his weakuess, somewhat of his 
might— 

So intent to be just, hesitating too long, 

He oft missed the right through his fear of the 
wrong; 

Endowed with a temper so even ‘twould take 

Earth's aggregate evils its balance to shake; 

And while too complaisant his foe to offend, 

Too weak in the back to stand firm by a friend; 

Poring over all matters with patience and care, 

Most active, obliging, refined, debonair; 

Now hearing the hubbub convulsing the court, 

Nor fully aware what occasioned the sport, 

Looked up with his pleasantest smile: ‘* Pray pro- 
ceed, 

And let there be order in court.’’ The bruis’d reed, 

Though bent, was not broken; from which you'll 
conclude 

The counsellor, stung by the laughter so rude, 

Struck back with a vengeance. He possibly might, 

For he turned not the left cheek when smote on 
the right; 

Yet he did nothing vulgar — unless you should 
think 

Refinement and graces inconsistent with drink— 

And he looked an archangel—aye, * ruined,’’ you'll 
add, 

But I cannot subscribe to a judgment so sad, 

For he had great virtues, and eke was a man, 

Albeit immoderately fond of the can, 

Retained our respect even when he had grown 

So Jost to himself as to forfeit his own. 

His head, in its fine classic contour sat well 

On his athletic shoulders; and, quick to repel 

Any iusult or sneer when occasion arose, 

He spared not his friends, but he tortured his foes. 

His thin, bloodless face, full of character, drew 

Attention at once, and your sympathy, too; 

His greatest tormentor, and weakness—aside 

From the one I have mentioned — was family 
pride. 

He never forgot that ancestral renown 

More bright from the distance, o’ershadowed his 
own. 

This spurring his ardent ambition, he made 

Such efforts at times as were rarely displayed 

In the brilliant arena that lies far away, 

And can only be seen by the mind’s eye to-day. 
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But do what we might, some pert blockhead would 
claim 

He never could equal his ancestor's fame! 

And at the fool’s whisper his proud heart would 
sob, 

Yet conceal with grim hauteur each agonized throb. 


But in the meantime he had taken his seat, 

Where too long I have left him, perhaps, to com- 
plete 

This imperfect sketch — when the judge did im- 
pose 

Order and silence, he haughtily rose! 

So sudden the transfiguration, no trace 

Of recent indulgence appeared in his face. 

Every eye was upon him; so still was the stop 

Of hilarity’s ball you might hear a pin drop. 


“Tn this throng of jesters, if any there be 
Faultless, let him cast the first stone at me!” 


He paused, and the stately head, solemn and slow, 
Stooped for the missile none ventured to throw; 
Then erect, he proceeded in deep, measured tone, 
While genius or something akin to it, shone 

From his piercing dark eye—“ If ever man strove 
With high aspirations, and bravely, to prove 
Himself worthy of man’s noblest aim, 

And to leave at God's bidding an unsullied name 
To those who come after, revered, and enshrined 
To Time’s latest sands, in the love of his kind, 
*Tis he you subjected to insult just now!” 


He dashed with his white hand the bead from his 
brow, 

O’er the hushed bar a scornful, defiant glance 
threw, 

Bent low to his Honor, and sternly withdrew. 


a ene 
NEW BOOKS AND NEW EDITIONS. 


4 Myer’s Feperat Decistons. 


This volume contains the titles Bonds—By- Laws 
The subject of Bonds is supervised by Mr. John W. 
Daniel, the well-known author of the best treatise on 
Negotiable Instruments, and covers 926 pages. The 
table of cases reported and digested covers 10 pages; 
that of cases cited, 14 pages; and the index 39 pages. 
Certainly so far the work is amply fulfilling the pub- 
lisher’s promises, and our confidence in its practi- 
eability increases with every issue. 


SHARSWOOD’s LEGAL ETHICs. 
An Essay on Professional Ethics. 
wood, LL. D. Fifth edition. 
Johnson & Co,, 1884. Pp. 214. 
We are glad to see that a new edition of this admir 
able and celebrated production is required. So much 
grave, pure, and mild wisdom is not contained in 
equal compass in any other words ever addressed to 
our ‘profession. It will constitute an invaluable 
legacy to usand a lasting monument to its revered 
author. The volume is prefaced by an excellent me- 
morial of the late chief justice. ; 


By Hon. George Shars- 
Philadelphia, T. & J. W. 


—_—_—— oo 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Fri- 
day, June 27, 1884: 





Judgment affirmed with costs—Smith v. The State. 
—Judgment of General Term and that entered on 
the report of the referee reversed, new trial granted, 
costs to abide the event—Jacob P. Finley et al., appel- 
lants, v. Edwin Tracy, respondent.——Order affirmed 
and judgment absolute ordered against the plaintiff 
on the stipulation with costs—obert S. Hayward, ap- 
pellant, v. Fred. A. Conkling, respondent.— Appeal 
dismissed with costs—Charles G. Hill, respondent, v. 
Wm. H. Van Schoonhoven et al., appellants. Order 
affirmed with costs—Catherine W. Prentiss, respondent, 
v. Charles M. Cornell et al., appellants. Appeal dis- 
missed with costs—John &. Duff, respondent, v. Wm. 
J. Hutchinson et al.—Appeal dismissed with costs— 
People v. Knickerbocker Life. Ins. Co.; claim of Borda. 
Order affirmed with costs—/eople v. Globe Mut. Life 
/ns. Co.; cluim of Oeslerte.——Order affirmed with 
costs—People ex rel. Ernest Drevet, respondent, v. New 
York Fire Commissioners,appelants. Order affirmed 
with costs—emington Paper Cc., appellant, v. Anna 
M. Dougherty et al.—Order affirmed with costs; in 
two cases— Attorney-General v. Continental Life Ins. 
Co. Order of General Term reversed and that of 
Special ''erm affirmed with costs—Jn re Letition of 
Hearn to vacate assessment. Order affirmed with 
costs—Irving C. Cooper et al., respondents, v. William 
Jolly, appellant.— Appeal dismissed with costs— 
Philip Weeks, respondent, v. Wm. H. Clark, et al., 
appellants. Appeal dismissed with costs—Nelson C. 
Reed et al., respondents, v. Equitable Life /ns. Co., ap- 
pellants. Order affirmed with costs—7Zoronto Gene- 
ral Trust Co., respondents, v. Chicago, B. & Q. R. Co. 
et al., appellants. ——Appeal dismissed with costs— 
Northampton Nat. Bank, respondent, v. Lucien H. 
Niles, appellant. ——Order affirmed with costs—Mary 
F. Rogers v. Sarah James et al. Order reversed and 
appeal to General Term dismissed with costs—In re 
Edna Elvira Larson.—Order affirmed with costs— 
Christine Erickson, an infant, respondent, v. Gonzalo 
Polly et al., appellants. ——Order affirmed with costs— 
American Tool Co., appellant, v. George J. Smith, re- 
spondent.——Order affirmed with costs—Horatio G. 
Onderdonk, respondent, v. Wm. Conselyea et al., appel- 
lants.——Order affirmed with costs—Kate Moebus, 
appellant, v. Henry Harmon, respondent. Order of 
Special and General Terms reversed, and motion to 
change place of trial to Albany county granted, with 
costs of appeal in the Supreme Court and in this court 
and $10 costs of motion—David D. Acker et al., re- 
spondents, v. Charles E. Leland and another, appel- 
lauts. Appeal dismissed with costs—In re Petition 
of Prescott 7. Butler, administrator, ete.——Appeal dis- 
missed with costs—Alex. 7. Arthur, appellant, v. Sol. 
H. Kohn, respondent. Order affirmed with costs— 
Thomas Kelly, respondent, v. Emeline W. Kerr, indi- 
vidually, etc., et al., appellants. Order affirmed with 
costs—In re Bank of Sing Sing, appellant, v. Horace 
Baker, respondent.— Judgment of General Term and 
proceedings of commissioners removing relator re- 
versed, with costs in the court and in the Supreme 
Court—People ex rel. Edward A. Damahout, appellant, 
v. New York Fire Commissioners, respondents. Judg- 
ment affirmed with costs—John Logan, respondent, 
v. Ogdensburgh and Lake Champlain R. Co., appellant. 
——Motion to amend remittitur granted and judgment 
ordered as specified in memorandum—Herman Veeder 
et al. v. Wm. Neudget, et al——Motion to amend remit~ 
titur denied— People v. Joseph Bork. 

Ordered: That this court take a recess from this 
date to Monday, October 6, 1884, at ten o’clock A. M., 
at the Capitol, in the city of Albany, then to proceed 
with the call of the present calendar. 
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ALBANY, JutyY 12, 1884. 


CURRENT TOPICS. 
HAT promised pamphlet on ‘‘ Codification in the 
State of New York,” which we predicted would 
make Mr. Carter sorry, has been published. It is 
by Mr. Robert Ludlow Fowler, who needs no intro- 
duction to our readers, for his ‘‘ Organization of the 
Supreme Court of Judicature of the State of New 
York,” and his “Observations on the Particular 
Jurisprudence of the State of New York,” published 
in this journal, are familiar to them all, and to all 
legal scholars in this country. Mr. Fowler is a 
student of the greatest patience and exhaustiveness 
of research, and he writes in a style of singular ele- 
gance, exactness and clearness, disfigured by none 
of the affectation of abstruseness which character- 
izes too many of our modern law-writers who treat 
of the scientific or philosophic side of the subject. 
He possesses asufticient amount of vigor, too, when 
vigor is necessary, and yet he is never offensively 
personal. He justly deprecates the personalities 
into which the argument on Codification has fallen, 
in newspaper and legislative discussion. We have 
read Mr. Fowler’s pamphlet with great pleasure and 
instruction. It seems to us quite conclusive. It is 
evident that the author knows what he is talking 
about, and if he leaves the impression that Mr. Car- 
ter did not always exactly know what he was talking 
about, we must charitably assume that as all things 
are not to all men, it is too much to expect that one 
man can at once be a leader of the bar in these 
times and a profound civil law scholar. We heart- 
ily wish that we could find room for some adequate 
extracts from this admirable essay, but really it 
deserves a consecutive reading by every lawyer who 
has any care for any thing beyond bills of costs. 
We cannot however deny ourselves the pleasure of 
quoting a few words in answer to Mr. Carter’s argu- 
ment that Codes savor of despositism. Mr. Fowler 
says: ‘*In this State where the people make the 
laws, the people alone codify them, and they are 
not likely to be frightened by shadows into remain- 
ing buried under a mountain of laws, statute and 
non-statute —a very Pelion on Ossa — because once 
under other circumstances and conditions a people 
with a despot had a code.” We can safely assure 
our readers that this essay is the most accurate and 
condensed statement of the origin, growth, char- 
acteristics and capabilities of Codification that has 
been written in English, and that there is not a dry 
or obscure paragraph in it. 


We have had England cited to us all our days as 
4country where fewer judges than we have in this 
State keep up with the business of the courts. But 
how it seems that the business is getting the upper 
hand of the judges. The Law Times says; ‘ina 
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continuous sitting of thirty-seven working days the 
Court of Appeal cannot try appeals as fast as new 
ones are set down, and the labor of five judges of 
first instance can only reduce the arrears by two mat- 
ters apiece, and this at a time when the slackness of 
new business is the subject of universal complaint. 
Much as we deprecate the unnecessary increase of 
the judicature, it now seems inevitable.” (Sic). 


The Massachusetts Supreme Court in the Cowley 
case have made a decision that will be a surprise to 
the bar and to the public. This was an action of 
libel, against the Boston Herald, for publishing a 
petition for the disbarment of the plaintiff, before 
hearing. At the trial the action was dismissed, on 
the ground that the publication was privileged, but 
the Supreme Court have reversed this. They ob- 
serve: ‘It is desirable that the trial of causes should 
take place under the public eye, not because the 
controversies of one citizen with another are of pub- 
lic concern, but because it is of the highest moment 
that those who administer justice should always act 
under the sense of public responsibility, and that 
every citizen should be able to satisfy himself with 
his own eyes as to the mode in which a public duty 
is performed. If these are not the only grounds 
upon which fair reports of judicial proceedings are 
privileged, all will agree that they are not the least 
important ones. And it is clear that they have no 
application whatever to the contents of preliminary 
written statements of a claim or charge. They do 
not constitute a proceeding in open court. Knowl- 
edge of them throws no light upon the administra- 
tion of justice. Both form and contents depend 
wholly on the will of a private individual, who may 
not be even an officer of the court. It would be 
carrying privilege further than we feel prepared to 
carry it, to say that by the easy means of entitling 
and filing it in a cause a sufficient foundation might 
be laid for scattering any libel broadcast with im- 
punity, and we waive consideration of the tendency 
of a publication like the present to create prejudice, 
and interfere with a fair trial.” This sounds to us 
like good sense. It will teach the newspapers not 
to be too ‘‘ previous.” 


Mr. John D. Lawson has prepared the third and 
concluding volume of his ‘‘ Leading Cases Simpli- 
fied,’ devoted to criminal cases. This is perhaps the 
most interesting volume of the series, and fully es- 
tablishes the author's claim to be admitted into the 
select “circle” of American humorous law report- 
ers, hitherto consisting of Mr. Rogers and our- 
selves. (We have some doubt whether Mr. Wallace 
ought not to be admitted by reason of his eloquent 
head-notes.) It is probably supposed that we care- 
fully read every law book through before we review 
it, but this is a mistake. We do not read every law 
book clear through, but we read enough to get hold 
of the plot and see how it turns out. We have 
however substantially read this volume ot Mr. Law- 
son’s through, and any lawyer taking it up will find 
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it hard to lay it down. It is not only beautifully 
clear and concise in its statement of the cases, to 
say nothing of its lambent humor, but it is furnished 
with most excellent notes. In short, as a serious 
and useful handy treatise on criminal law it has no 
rival. We commend it to all our brethern for vaca- 
tion, as not only palatable but nutritious. Especi- 
ally do we commend Mr. Lawson’s ‘‘ Assize Sermon 
to the Judges of Appeal,” appended as a note to the 
Chicago newspaper contempt case of People v. Wil- 
son, 64 Ill. 195. Would that all clergymen had as 
much sense as our learned and reverend brother! 
The book is published by F, H. Thomas & Co., St. 
Louis. 


When we published Mr. Parmenter’s verses last 
week we expected to be overwhelmed with letters 
of inquiry as to the originals of the complaisant 
judge and the inebriate attorney, and we even an- 
ticipated receiving some remonstrances from bench 
and bar on the score of the evident ‘‘ personality” 
of the verses. So we wrote Mr, Parmenter, asking 
who the attorney was. To which he replied that it 
is a fancy sketch, and exhorts us not to be dis- 
tressed for ourselves, as he has never heard of our 
being intoxicated ! 


In a very excellent after-dinner speech in Arkan- 
sas recently, Judge Caldwell, of the United States 
Court, thus spoke of the common law: ‘Fora 


thousand years judges have been talking about the 
common law and affecting to decide cases according 


to that law. What the common law is, who made 
it, and where it is to be found, not one of them can 
tell you. They tell you the United States has no 
common law of its own and that the States have 
none, but that the English common law is our in- 
heritance. I am sorry we fall heir to any such 
myth. You all recollect Mrs. Gamp, Sarah Gamp, 
Dickens’ celebrated professional nurse. During a 
long life she was constantly quoting the opinions of 
Mrs. Harris, a purely imaginary person, in order to 
give more weight to her own. When we come to 
the common law the judges are all Sarah Gamps and 
the common law is Mrs. Harris, Notwithstanding 
that the common law is the invisible and intangible 
thing I have described, it is the most difficult law 
to get rid of in the world. You can repeal one stat- 
ute by another, but it takes three statutes to repeal 
arule of the common law. This results from the 
maxim that a statute contrary to the common law 
shall be strictly construed, which is interpreted by 
the judges to mean, shall be construed to have no 
effect. This maxim is applied by the judges until 
the Legislature has re-enacted the statute in different 
forms about three times. * * * Law like every- 
thing else is amenable to the law of evolution, It 
must grow, expand and develop to meet the altered 
conditions of society. Judges and lawyers, as a 
class, are extremely conservative. They are slow 
to adopt new methods of procedure, or change rules 
of decision, although it may be obvious that jus- 
tice would thereby be promoted. It is probably 





well that this is so. In a country where changes of 
opinion and policies are so frequent it is well to have 
one conservative department. For much of the un- 
certainty of the law judges are not justly censurable, 
The law is not an exact science, and neither legis. 
lation nor judges can make it so. Science is truth 
ascertained — in law you can never feel certain you 
have reached that point.” 
cataceilpciinapa 


NOTES OF CASES. 


N Norton v. Knapp, Iowa Supreme Court, June 
10, 1884, 19 N. W. Rep. 867, it was held that 
the words *‘ kiss my foot,” with the drawee’s signa- 
ture written on the face of a bill presented for ac- 
ceptance, do not constitute an acceptance. The 
court said: “The rule we understand to be, if the 
drawee does any thing with or to the bill, or writes 
thereon any thing which does not clearly negative 
an intention to accept, then he can or will be 
charged as an acceptor. The question then is what 
construction should be placed on the words ‘kiss 
my foot,’ written on the bill and signed by him? 
They cannot be rejected as surplusage. Such lan- 
guage is not ordinarily used in business circles or 
polite society. But by their use the defendant 
meant either to accept or refuse to accept the Dill. 
It cannot be he meant the former, therefore it must 
be the latter. It seems quite clear to us that the de- 
fendant intended, by the use of the contemptuous 
and vulgar words above stated, to give emphasis to 
his intention not to accept or have any thing to 
do with the bill or with the plaintiff. We under- 
stand the words, in common parlance, to mean and 
express contempt for the person to whom the words 
are addressed, and when used asa reply to are- 
quest, they imply, and are understood to mean, a 
decided, unqualified and contemptuous refusal to 
comply with such request. In such sense they were 
undoubtedly used when the defendant was re- 
quested to accept the bill. The question asked upon 
this point must be answered in the negative.” 

In Merchants’ Bank v. Schulenherg, Michigan 8u- 
preme Court, June 11, 1884, 19 N. W. Rep. 741, it 
was held that when a defendant has given notice 
of a set-off, and claims a balance, the plaintiff can- 
not discontinue without consent of the defendant. 
Sherwood, J., said: ‘The right of the plaintiff at 
common law to voluntarily submit to a non-suit, or 
to discontinue his suit at any time before the jury 
have rendered their verdict is well supported by 
the authorities, and has always been the practice in 
this State when no set-off has been pleaded. 3 Chit 
Pr. 910; 1 Burrill Pr. 241; Wooster v. Burr, ? 
Wend, 295; Circuit Rule 26; 1 Greenl. Pr. 447, 279: 
Slocomb v. Thatcher, 20 Mich. 52. I think that 
when the set-off is purely defensive, and no affirma- 
tive action is required on the part of the court or 
jury, the right of the plaintiff to become non-suited 
at his pleasure, before verdict or judgment, should 
be in the discretion of the court; which discretion 
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should not be exercised against the right, except in 
cases where the rights of the defendant might be 
prejudiced. Under the statute however, authoriz- 
ing a judgment to be rendered in case of set-off for 
any balance found due the defendant upon the 
trial, the rule is and should be different. In such 
a case really two suits are pending before the court 
to be tried at the same time. In the one the plaint- 
iff has the affirmative of the issue, and in the other 
the defendant has the affirmative. It is only after 
the trial, when the extent of each party’s claim has 
been ascertained, that the liquidation of the smaller 
claim occurs by way of set-off, or can be made by 
the court or jury. The statute requires the defend- 
ant to bring forward his claim for adjudication at 
the time the plaintiff brings his suit, and thereby 
determines the time when the defendant shall have 
his claim adjudicated, at the peril of doing so at 
his own expense. In all other respects the case 
stands as though two separate suits were brought 
to determine the rights of the parties, and I fail to 
see why both cases should not be governed by the 
same rules, and receive the same treatment at the 
hands of the court. Simple justice requires this, 
and I can see no reason why the equitable rules 
upon which the whole doctrine of set-off is based 
should not be carried out in the practice in these 
cases. Adopting this rule the plaintiff would have 
no more right to discontinue the defendant’s suit 
than the latter would that of the former; and such, 
I think, should be the law. These views find sup- 
port in the following authorities, which I think 
should govern this case: Thomas v. I[i/l, 3 Tex. 269, 
270; Bradford v. Hamilton, 7 id. 55, 58, 59; Fran- 
cis v. Hdwards, 77 N. C. 271, 275; Riley v. Carter, 
3 Humph. (Tenn.) 230; Rees v. Van Patten, 13 How. 
Pr. 258; Cockle v. Underwood, 3 Duer, 676; Van 
Alen v. Schermerhorn, 14 How. Pr. 287.” Cooley, 
C.J., and Champlin, J., dissented, Cooley, J., ob- 
serving: “The Texas cases are not in point, as they 
are decided under the civil law, which does not 
prevail in this State. Lyery v. Power, 5 Tex. 501; 
Waleott v. Hendrick, 6 id. 406; Bradford v. Hamilton, 
Tid. 55. The case of Francis v. Edwards, 77 N.C. 
271, was decided upon a construction of the code 
of that State, and therefore has no bearing. In 
Riley v. Carter, 3 Humph. 230, the defendant had 
obtained judgment for his set-off in justice’s court, 
and the plaintiff removed the case to the Circuit 
Court by certiorari, and then, in that court, was 
given leave to dismiss his suit. This was palpable 
error, and the court so held; but we discover no 
analogy between that case and this. The defend- 
ant had his judgment, and unless error was shown 
had a right to retain it. The three New York cases 
of Cockle v. Underwood, 3 Duer, 676: Rees v. Van 
Patten, 13 How. Pr. 258; and Van Alen v. Schermer- 
horn, 14 id. 287, are not in point, because decided 
under the State code; but so far as they can be con- 
sidered as having a bearing, they are against the de- 
fendant instead of for him, for they all recognize 
the power of the court in its discretion to permit 





the plaintiff to discontinue, which is all that is nec- 
essary to sustain this judgment.” 
-_ 


COMMON WORDS AND PHRASES. 
Vf OLESTATION.— Adultery on the part of the 
I 


wife, resulting in the birth of a child, is not 

‘‘molestation ” of the husband within the meaning 
of a covenant in a deed of separation. Fearon v. 
Earl of Aylesford, 12 Q. B. Div. 539. Denman, 
J., said: ‘‘ Molestation must be, as it seems to me, 
by some act. The fact of having a child is not an 
act done by the woman herself in the sense of 
being a voluntary act. If the act of adultery is not 
per se an act of molestation, how can it become an 
act because it is followed by the birth of a child?” 
But it was left tothe jury to say whether holding 
out the child as the son and heir of the defendant 
was ‘‘ molestation,” 

To.—This sometimes means ‘‘ toward.” In Moran 
y. Lezotte, Michigan Supreme Court, June 11, 1884, 
the court said: “The difficulty here is in harmoniz- 
ing the part of the description which extends the 
tract conveyed ‘to the rear of the said Gazette Trom- 
bley land,’ with the part which specifies the quan- 
tity. If the rear line of the tract is to be the rear 
boundary of the parcel conveyed, this is impossi- 
ble. The question then is whether effect can be 
given to every part of the description without mak- 
ing the rear line of the tract the rear line of the 
parcel conveyed. And the solution of this question 
must depend upon the meaning to be imputed to 
the words ‘to the rear,’ as here made use of. The 
word ‘to,’ as commonly made use of, conveys to 
the mind the idea of movement toward and actually 
reaching a specified point or object, and the mean- 
ing is not satisfied unless the point or object is ac- 
tually attained. But this use is not universal; the 
word is sometimes employed in a sense that em- 
braces a part of this idea only, or simply as a word 
of direction, as we say to the north or to the south, 
when we mean in those directions merely; or as in 
the army an officer might command a wounded 
man, or any impediments, to be taken to the rear. 
In many cases the word has a meaning nearly 
synonymous with ‘toward,’ and if in the Bonay 
deed it has been used in that sense all the parts of 
the description can be perfectly harmonized.” 

Dror.—This word received construction in Winne 
v. Niagara Fire Ins. Co., 91 N. Y. 185. The gen- 
eral agent at acertain place sent the company ¢ 
statement of policies to expire in a certain month, 
which was called the ‘‘expiration sheet.” OQOppo- 
site the plaintiff's policy the company wrote ‘‘ drop,” 
and returned the sheet to the agent. He construed 
the word to mean ‘‘decrease,” and issued a new 
policy for a less sum. The company was held lia- 
ble on this, on the ground that the word was am- 
biguous, and the principal was bound by its agent’s 
adoption of one of its meanings. So “ drop” does 
not necessarily mean ‘‘ let go of” or ‘‘ discontiune,” 
but may mean “lower,” ‘‘ reduce,” ‘ diminish.” 
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Snow, Inpicate.—In Coyle v. Commonwealth, 
Pennsylvania Supreme Court, January, 1884, the 
court said: “It is true, perhaps, that what is 
merely indicated by certain facts may not be shown 
by them. Although the words ‘show’ and ‘ indi- 
cate’ are sometimes interchangeable in popular use, 
they are not always so. The present ordinary use 
of the words discioses a difference in signification, 
and that difference is, perhaps, more recognizable 
when these terms are applied to the law or to medi- 
cal science. ‘To show’ is to make apparent or 
clear by evidence, to prove, whilst an ‘ indication’ 
may be merely a symptom, that which points to or 
gives direction to the mind.” 

PrEsENCE.—In People v. Bartz, Michigan Su- 
preme Court, April 23, 1884, the court said: ‘* Was 
the offense committed in the presence of the officer? 
If it was, he was authorized to make the arrest 
without a warrant. I think it was committed in 
his presence. The distance was the width of the 
avenue. He was in sight of the person discharging 
the pistol, and did not lose sight of him while pur- 
suing to make the arrest. Had the shooting occur- 
red in the day-time no such question would be 
raised. A person’s presence does not depend upon 
whether he can be distinctly seen or discerned by 
another. An assemblage of persons in a room 
lighted with gas do not cease to be present when 
the gas is turned off and they are left in total dark- 
ness. The presence of the officer in this case was 


so apparent to respondent that he deemed it pru- 
dent to absent himself as soon as he discharged 


the revolver. The court instructed the jury, as 
matter of law, that when a pistol is fired off in that 
way the testimony tended to show this was so. 
The officer could see the flash of the pistol and 
hear the shot, and the person who fired the shot 
could have been in sight, if it had been light, so he 
could have seen him. It was sufficiently in his 
presence in the meaning of the law.” 

Actua Use.— In Astor v. Merritt, United States 
Supreme Court, April, 1884, the court thus con- 
strued the words “wearing apparel in actual use.” 
“Tt is contended here for the defendant that un- 
worn wearing apparel, purchased for an approach- 
ing season, cannot be exempt from duty, as ‘in 
actual use,’ before that season has arrived, while 
wearing apparel proper for the season of arrival 
from abroad may, unless there is a want of good 
faith, be considered as‘in actual use,’ whether it 
has been already used or not. We are of opinion 
that the court should have given a different con- 
struction from that which it gave to the statute, as 
applicable to the facts of this case. If the articles 
in question were: 1. Wearing apparel owned by the 
plaintiff, and in a condition to be worn at once 
without further manufacture. 2. Brought with 
him as a passenger, and intended for the use or 
wear of himself or his family who accompanied him 
as passengers, and not for sale, or purchased or 
imported for other persons, or to be given away. 
3. Suitable for the season of the year which was 
immediately approaching at the time of arrival. 4. 





Not exceeding in quantity or quality or value what 
the plaintiff was in the habit of ordinarily provid- 
ing for himself and his family at that time, and 
keeping on hand for his and their reasonable wants, 
in view of their means and habits in life, they were 
to be regarded as ‘wearing apparel in actual use’ of 
a person arriving in the United States, even though 
they had not been actually worn. If a person resid- 
ing in the United States should purchase wearing 
apparel here, in a condition ready for immediate 
wear without further manufacture, intended for his 
own use or wear, suitable for the immediately ap- 
proaching season of the year, and not exceeding in 
quantity, quality or value the limit above men- 
tioned, no one would hesitate to say that such 
wearing apparel was ‘in actual use’ by such person, 
even though some of it might not have been actu- 
ally put on or applied to its proper or personal use, 
The word ‘actual’ in the lexicon has as a meaning 
‘real,’ as opposed to ‘nominal,’ as well as the mean- 
ing of ‘present.’ ‘In use’ is defined to be ‘in em- 
ployment ;’ ‘out of use’ to be ‘not in employment ;’ 
‘to make use of, to put to use,’ to be ‘to employ, 
to derive service from.’ These definitions aid in 
showing that it is too narrow a construction of the 
words ‘in actual use,’ as applied to this case, to 
say that they require that the wearing apparel 
should have been actually worn. It is manifest 
that by the words ‘in actual use,’ Congress did not 
intend that those words should be limited to wear- 
ing apparel on the person at the time. They must 
have a more extended meaning. The test of hav- 
ing worn the article, as a criterion whether it is ‘in 
actual use,’ is arbitrary, and without support in the 
statute. An article of wearing apparel bought for 
use, and appropriated and set apart to be used by 
being placed in with, and as a part of, what is 
called a person’s wardrobe is in common parlance, 
in use, in actual use, in present use, in real use, as 
well before it is worn as while it is being worn or 
afterward. The test of wearing must therefore be 
rejected. What test shall be adopted? We are 
aided by the other language of the statute in say- 
ing that the articles must be ‘ personal effects,’ and 
must not be ‘merchandise,’ and must not be * for 
sale.” These words of limitation, on the one hand, 
serve to indicate that on the other, if the articles, 
being wearing apparel of the arriving passenger, 
are fairly personal effects of his, and not merchan- 
dise, and not for sale, a construction of the words 
‘in actual use’ is to be sought for which will carry 
out the spirit and intent of the entire provision of 
the statute, and while it comports with the ordi- 
nary habits of passengers and travellers, will not 
open the door for fraud. Such a construction we 
believe that one to be which we have laid down for 
a case like the present. As regards citizens of the 
United States returning from abroad, and foreign- 
ers visiting this country, it cannot be supposed that 
Congress intended they should have worn all the 
wearing apparel they bring, or else pay duty on it, 
or that they shall not bring with them, free of duty, 
wearing apparel not worn, bought in good faith 
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for personal use in the immediately coming season, 
and not unsuitable in quantity or quality or value. 
‘Persons arriving in the United States’ are citizens 
returning or foreigners visiting or emigrating. The 
statute applies to all equally. If as the result of 
our construction of the law it shall happen that 
citizens returning from abroad may obtain, as to 
their personal wardrobes, a pecuniary advantage 
over citizens who remain at home, that is but an 
incidental advantage attendant on the oppor- 
tunity to go abroad. If foreigners visiting 
or emigrating are not compelled to pay du- 
ties on their unworn wearing apparel, it is merely 
exempting them from a tax the imposing of which 
has a tendency to induce them to remain abroad. 
The words ‘in actual use’ require no such construc- 
tion, and under the guarded ru'e we have laid 
down the government will, on the one hand, not 
lose any revenue which the statute intends to give 
it, and does give it, and persons arriving from 
abroad will be enabled to bring with them their 
usual and reasonable wearing apparel in actual use, 
without being required td have worn it before land- 
ing.” 

FURNITURE.— Paintings and works of art are not 
‘‘household furniture,” within a taxing act. Lea’s 
Appeal, Penn. Com. Pleas, June 28, 1884. The 
court said: “The word ‘furniture’ is undoubtedly 
susceptible of use in a sense that will include paint- 
ings, engravings and works of art and curiosity, 
used in the ornamentation of a house. Worcester’s 
dictionary gives a very pertinent example from 
Addison, ‘there are many noble palaces in Venice; 
their furniture is not very rich, if we except the 
pictures.” But is this its general, ordinary and 
popular meaning, which the Legislature had in 
mind when it used the words ‘household furniture,’ 
in describing the articles it meant to tax ? Web- 
ster’s principal definition is as follows: ‘ Whatever 
must be supplied to a house, a room, or the like, to 
make it habitable, convenient or agreeable; goods, 
vessels, utensils, and other appendages necessury or 
convenient for housekeeping; whatever is added to 
the interior of a house or apartment for use or con- 
venience.’ This fairly represents the ordinary mean- 
ing of the word, and it does not include the idea of 
mere ornament. Ornamentation is not furniture, 
though incidentally to its own purpose it may con- 
tribute to the idea of furnishing. ‘The expression, 
household furniture,’ says Sawyer, J., in Towns v. 
Pratt, 33 N. H. 345, ‘must be understood to 
mean those vessels, utensils, or goods which are de- 
signed in their manufacture originally and chiefly 
for use in the family, as instruments of the house- 
hold, and for conducting and managing household 
affairs.’ Pictures are certainly not ‘designed orig- 
inally and chiefly for use in conducting and manag- 
ing household affairs.’ They are clearly not furni- 
ture in the artist’s or even in the dealer’s hands, as 
atable or bureau would be in the hands of the 
manufacturer; nor would they probably be so con- 
sidered, if bonght and stored away in a closet or 





lumber room. Indeed, this view seems to have 
governed the assessors in the present matter, as we 
are informed that they did not assess as furniture, 
paintings, etc., hung in a separate room or gallery 
intended for display only. Why then do they be- 
come fnrniture if hung ina parlor or other room 
not reserved exclusively for them, but devoted to 
other household uses? Only, if at all, because in 
the progress of civilization and the development of 
the refining influences of art, there are now but few 
households, however humble, that are restricted to 
the bare necessities of life, and that have not some 
little contribution to the gratification of taste. In 
this sense pictures may be called furniture, but this 
is not the popular sense of the word, nor is it the 
sense in which the Legislature intended to use it. 
It lacks the idea of household utility that makes 
the basis of the definition of household furniture. 
The legal decisions that can afford us light on this 
question are few. The case of Towns v. Pratt,in 
33 N. H., has been already quoted. There the 
words household furniture were held not to include 
a trunk, though used to keep clothes in, nor a 
small, mahogany ‘cabinet box,’ by which, say the 
court, ‘we understand an article designed in its 
material and workmanship rather for ornament 
thanuse. * * * Ministering to the taste of the 
owner, rather than the necessities or convenience of 
the household.’ On the other hand, there is a class 
of cases arising under wills, in which pictures, stat- 
uary or ornaments are frequently included under 
the term furniture. These however are peculiar, 
and rest upon the intention of the testator. A good 
example of this class is Richardson v. Hall, 124 
Mass. 237, where there was a devise of the home- 
stead, with all the household furniture, plate, jew- 
elry, books, etc., showing an intent, as Colt, J., 
says, ‘that the house should remain the family’s 
place of residence, and that they should keep up 
the same establishment and the same style of living.’ 
This class of cases affords us little assistance in the 
construction of a taxing statute. The act of April 
29, 1844, P. L. 497 (Purdon, 1380, pl. 147), under 
which the present assessment is made, enumerates 
a large number of things taxable, among which are 
‘all household furniture, including gold and silver 
plate.’ It is the established rule that the words of 
statutes are to be taken in their ordinary and popu- 
lar sense, and it is plain that in this case the Legis- 
lature so intended, for they added the words ‘in- 
cluding gold and silver plate,’ as something which 
would not naturally be embraced in the term furni- 
ture which had preceded. But in the class of cases 
arising under wills plate constantly passed as furni- 
ture, and in the ancient fashions, lately revived by 
the revolving circle of social customs, our grand- 
mothers thought more of their display of plate on 
the sideboard than of pictures on their walls, and 
considered a room at least as well ‘ furnished ’ by 
the former as by the latter. There was always 
therefore a larger sense in which furniture might 
include pictures as well as plate, but it was not the 
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ordinary and popular sense of the word. This was 
restricted to the universal implements of household 
service, which every family was expected to have 
in greater or less quantity and costliness, but all in 
some degree, and this, provided it exceeded in value 
the limit of the act, $800, was the ‘furniture’ 
which the Legislature intended to tax. This con- 
clusion is fortified by the construction universally 
put on the act at the time of its passage. Some of 
the earlier American taxing acts used words house- 
hold ‘ utensils’ (5 Dane’s Abridgment, ch. 136, art. 
14, § 23), and those which spoke of ‘ furniture’ 
meant the same thing. For forty years the act has 
been understood and administered, by tax-gatherer 
and tax-payer alike, not to include paintings and 
similar objects. It is to be hoped that the exigen- 
cies of the State will never require the taxation of 
art, which all civilized men in all ages of the world 
have sought to encourage and develop, but if such 
a departure from established usage is to be made it 
should be by anew and clear expression of the 
legislative will, not by a new reading of a statute 
nearly half a century old.” 

CRUELTY To AntmALS.— In Brady v. M’Argle, 14 
Ir. L. R. 174, the Law Times says, ‘the question 
was with respect to dishorning cattle, or cutting 
off their horns quite close to the skull, for the pur- 
pose of keeping them from injuring one another 
when feeding in a yard, and obtaining a higher 
price for them at market. The practice appeared 
to be one common among farmers, but it was 
proved that it occasioned much suffering to the ani- 
mals, and the question really came to be whether it 
was a sufficient justification that the act was done, 
not wantonly, but for the purpose of convenience 
and profit to the owner. The magistrates declined 
to convict on the merits, but the Exchequer Divis- 
ion came to a different decision, and it is to be 
hoped that the judgment will be adopted in the fu- 
ture on similar occasions.” 

—-- > --——— 

PARTNERSHIF BY FARTICIPATION IN PROFITS. 
\ HILE the uncertainty in which the law often is 

involved by conflicting decisions is to be de- 
plored, yet we think that the blind reverence for au- 
thority, the unreasoning adherence to rules once es- 
tablished, no matter how unjust, absurd or opposed to 
sound principle, isa still greater evil, and one that is 
certain to bring forth an abundant harvest of refined 
distinctions, which, to use the language of an eminent 
jurist, ‘‘ Can be better felt than expressed,”’ and which 
are wholly unintelligible to even a mind endowed 
with that nice discriminating power which can ‘sever 
and divide a hair ’twixt north and north-west side.” 
Courts unwilling to overrule a doctrine once estab- 
lished, and at the same time convinced of its palpable 
unsoundness and of the gross injustice involved in its 
application, and therefore unwilling to apply it to a 
case in which the facts are not precisely the same as in 
the case in which it was originally enunciated, find no 
escape from their dilemma except by attempting to 
draw between the two cases a distinction so fine that 
no mental microscope is powerful enough to magnify 
it into a difference perceptible to the mind’s vision. 
The truth of these statements is fully exemolified by 








the puerile and groundless distinctions which have 
been introduced into the law of partnership, and the 
deplorable and bewildering confusion in which that 
department of jurisprudence has been involved by 
half a century’s adherence to the unjust and still more 
absurd rule laid down in Grace v. Smith, 2 U. Bl. 998; 
and Waugh v. Horner, 2 H. Bl. 247, that mere partici- 
pation in the profits of a business renders the recipient 
liable as partner to creditors, even though no partner- 
ship exists between the parties. 

This rule is utterly without foundation in principle, 
and has frequently wrought the greatest injustice in 
its application. Mr. Baron Bramwell, referring to it in 
Bullen v. Sharp, L. R., 1 C. P. 86, characterized it as a 
rule which had “caused more injustice and mischief 
than any bad law in our books.” 

Mr. Justice De Grey, who is unquestionably the au- 
thor of this abortion in the law, sagely remarks in 
Grace v. Smith that ‘‘every man who has a share of 


| the profits of a trade ought also to bear his share of 


the loss.’ Why? is the question that at once sug- 
gests itself to the reader. His question is answered,his 
doubts are forever set at rest, and all further argu- 
ment is precluded by this unanswerable logic, “ be- 
cause he (the sharer in profits) takes a part of that 
fund on which the creditor of the trader relies for pay- 
ment.” 

This reasoning would disgrace a fifth-rate pettifog- 
ger. The conclusion of liability is not a logical se- 
quence from the premise he assumes; and moreover 
his assumption of the premise is unwarranted, because 
it embodies a false statement of fact. A person who 
receives a portion of the profits does not take from the 
creditor a portion of the fund on which he relies for 
paymeut, for the very simple reason that there can be 
no profits until all the debts have been paid. How 
can that be a fund for the payment of debts which can 
have no existence until after all debts have been ex- 
tinguished ? 

Nor is it true that merely taking from the creditors 
a portion of the fund to which they have a right to re- 
sort for payment of their claims, renders the recipient 
liable as partner to such creditors. Creditors have an 
undoubted right to resort to the entire partnership 
property for the collection of their demands. Out of 
this property clerks, agents and servants are paid for 
their services; landlords receive their rent, and all 
kinds of business expenses are paid. They who accept 
payment under these circumstances therefore take 
from the creditors a part of the fund on which cred- 
itors have a right to rely for payment of their claims, 
and are consequently under Justice De Grey’s doc- 
trine partners as to creditors, and liable as such; and 
yet what lawyer or judge would be willing to incur the 
risk of having insanity imputed to him by asserting 
that they are partners as to any one? 

If the responsibility of a person to creditors depends 
upon his taking from them a portion of the fund to 
which they have aright to resort for payment, then 
every manager, clerk, agent and porter is liable as 
partner; and the creditors themselves who receive 
payment of their claims will find to their surprise that 
they must disgorge in favor of other crediturs, who 
must in turn hand back the ducats to the first-named 
creditors because they have taken from each other a 
portion of the property, out of which they each have a 
right to enforce payment of their respective claims, 
and are therefore mutually liable as partners to each 
other. 

The rule enunciated in Grace v. Smith continued to 
be orthodox in England till 1860, when the House of 
Lords had the courage and good sense to declare it a 
rank heresy. Cox v. Hickman, 8 H. L. C. 268. In this 
case the liability of a person to creditors was placed 
upon a foundation which cannot be shaken or under- 





° 


a ee en ee el 


eee ee ae ee ee a ae. 


aie ell i ee i a ei” ie. 


THE ALBANY LAW JOURNAL. 


27 








mined. The real test of liability is whether the party 
sought to be charged as partner is a partner in fact. 
The doctrine laid down in this case has been uniformly 
followed by the English courts. Bullen v. Sharp, L. R., 
1¢C. P.86; Holme v. Hammond, L. R.,7 Exch. 218; 
Molwoo v. Court of Wards, L. R.,4 P. C. 419; Ex parte 
Tennant, L. R., 6 Ch. Div. 303; Kelly v. Scotto, 49 L. J. 
(N. S.) Ch. 383; S. C., 42 L. T. (N.S.) 827; Gilpin v. 
Anderby, 5 B. & Ald. 594. 

The purport of the opinions delivered in Cox v. 
Hickman in the House of Lords is very clearly and 
succinctly stated in Holme v. Hammond, supra: ‘The 
principle to be collected from them appears to be that 
partnership, even as to third parties, is not constituted 
by the mere fact of two or more persons participating or 
being interested in the net profits of the business, but 
that the existence of such partnership implies also the 
existence of such a relation between those persons as 
that each of them is a principal, and each an agent for 
the others.”’ 

Blackburn, J., in Bullen v. Sharp, supra, in referring 
to Cox v. Hickman, says: ‘“‘I think that the ratio de- 
cidendi is that the proposition laid down in Waugh v. 
Carver, viz., that a participation in the profits of a 
business does of itself, by operation of law, constitute 
a partnership, is not a correct statement of the law of 
England; but that the true question is, as stated by 
Lord Cranworth, whether the trade is carried on on 
behalf of the person sought to be charged as partner,the 
participation in the profits being a most important ele- 
ment in determining the question, but not being in it- 
self decisive; the test being in the language of Lord 
Wensleydale whether it is such a participation in the 
profits as to constitute the relation of principal and 
agent between the person taking the profits and those 
actually carrying on the business. 

The case of Molwoo v. Court of Wards, supra, is an 
exceedingly strong authority. It was a case of a loan of 
money, for which the borrower was to pay ashare of 
the profits of the business in which the money was to 
beused. The borrower agreed with the lender to al- 
low him to control the business in several important 
particulars; and yet it was held that the lender was 
not thereby rendered liable to creditors as partner. 
We must not omit the terse and cogent argument of 
Mr. Baron Bramwell in Bullen v. Sharp. He says: 
“They say that the defendant is a partner with his 
son, and that if not partners inter se, they are so as re- 
gards third parties. A most remarkable expression. 
Partnership means a certain relation between two par- 
ties. How then can it be correct to say that A. and B. 
are not in partnership as between themselves; they 
have not held themselves out as being so,and yet a 
third person has a right to say they are so as relates to 
him? A. is not the agent of B. B. has never heid him 
out as such; yet C. isentitled as between himself and 
B. to say that A. is theagent of B. Why is he so en- 
titled if the fact is not so, and B. has not so repre- 
sented ?”’ 

Under these authorities it is clear that the question 
of liability to creditors in England depends entirely 
upon the existence of a partnership inter se. If a part- 
nership has been established between the parties, of 
course all the partners are responsible for firm debts; 
but no one can be charged as partner who is not a 
partner in fact, unless he has by his acts or declara- 
tions estopped himself from claiming that he is not a 
partner. 

There are therefore only two grounds of liability to 
creditors; the party sought to be charged as partner 

either must be a partner in fact or he must have es- 
topped himself from denying the existence of a part- 
nership relation between himself and another. 

Mr. 


Lindley, after reviewing the English cases, 





comes to this sensible conclusion. He says: ‘ In fact 
the strong tendency of the above decisions is to estab- 
lish the doctrine that no person who does not hold 
himself out as partner is liable to third persons for the 
acts of persons whose profits he shares, unless he and 
they are really partners inter se; and it is perhaps not 
going too far to say that this is now thelaw.”’ 1 Lind. 
on Part. 42. This was the rule of the Roman law, and 
is the doctrine of the modern foreign law throughout 
Europe. That the courts of this country have always 
felt the rule enunciated in Grace v. Smith to be un- 
sound and unjust is manifested by the numerous ex- 
ceptions to the rule which have been established in 
cases in which the rule could have been applied as rea- 
sonably as in any case in which it has been applied. One 
exception is in favor of servants and employees. The 
courts have uniformly held that an agreement to re- 
ceive a certain percentage of profits as ‘compensation 
for services does not render the participant in profits 
liable to the creditors of his principal or master. 
Bradley v.. White, 10 Metc. 303; S. C., 43 Am. Dec. 435; 
Deming v. Cabbott, 6 Mete. 82; Richardson v. Hughitt, 
76N. Y. 55; S.C., 32 Am. Rep. 267; Burckle v. Eck- 
hardt, 1 Den. 341; 8S. C., 3N. Y. 182; Loomis v. Mar- 
shall, 12 Conn. 69; S. C., 30 Am. Dec. 596; Nicholas v. 
Thielges, 50 Wis. 491; Smith v. Bodine, 74 N. Y. 30; 
Lewis y. Greicher, 51 id. 231; Ambler v. Bradley, 6 Vt. 
119; Hanna v. Flint, 14 Cal. 73; Barber v. Cazalis, 30 
id. 92; Higgins v. Graham, 51 Mo. 17; Edward v. 
Tracy, 62 Penn. St. 374;and cases cited in note 1 at page 
20, volume 1, Lind. on Part. 

Another exception tothe rule is that a lease of a 
farm on shares, or of any property on condition that 
the lessee is to pay as rent acertain share of profits, 
will not impose upon the lessor the liability of a part- 
ner. McDonnell v. Battle House Co., 67 Ala. 90; S.C., 
42 Am. Rep. 99; Beecher v. Bush, 45 Mich. 188; 8. C., 
40 Am. Rep. 465; Brown v. Jaquette, 94 Penn. St. 113; 
Putnam vy. Wise, 1 Hill, 234; Christian v. Crocker, 25 
Ark. 327; Holmes v. Old Colony R. Co.,5 Gray, 58; 
Donnell v. Harsh, 67 Mo. 242; Dwinell v. Stone, 30 Me. 
384; Jeterv. Penn, 28 La. Ann. 230; 8S. C., 26 Am. Rep. 
98. 

Numerous other authorities might be cited, but these 
are sufficient,as the point is well settled. This doctrine 
of non-liability applies in all cases in which the party 
sought to be charged as partner has received, or is to 
receive a share of profits as compensation for services 
performed or for the use of property furnished. Story 
on Part., §§ 41-48; 3 Kent, 33. There has been fre- 
quently before the courts of this country the question 
whether an agreement to receive a certain portion of 
profits as compensation for the use of money loaned 
will render the participant in profits who merely 
lends Lis money liable as partner to creditors. The de- 
cided weight of authority is against the liability. Wil- 
liams v. South, 7 lowa, 434; Hart v. Kelly, 83 Penn. 
St. 286; Smith v. Knight, 71 Ill. 148; 8. C., 22 Am.Rep. 
94; Harvey v. Childs, 28 Ohio St. 319; S. C., 22 Am. 
Rep. 387; Eastman v.Clark, 53 N. H. 276; 8. C., 16 Am. 
Rep. 192; Eagar v. Crawford, 76N. Y.97; Richardson 
v. Hughitt, id. 55; 8.C., 82 Am. Rep. 267; Curry v. Fow- 
ler, 87 N.Y. 33; Boston & Col. Smelt. Co.v. Smith, 18 R. 
I. 27; S. C., 43 Am. Rep. 3; Inre Francis, 2 Sawy. 286, 
Polk v. Buchanan, 5 Sneed, 721; Gibson v. Stone, 43 
Barb. 285; S. C., 28 How. Pr. 468; Lord v. Proctor,7 
Phila. 630; Campbell v. Dent, 54 Mo. 325; Benedict v. 
Heterick, 35 Supr. Ct. (N. Y.) 405. There are some au- 
thorities which apparently militate against this doc. 
trine; buta careful analysis of them will show that 
they are only apparently and not really opposed to it. 
Parker v. Canfield, 37 Conn. 250; S. C., 9 Am. Rep. 817; 
Leggett v. Hyde, 58 N. Y. 272; S. C.,17 Am. Rep. 244; 
Wood vy. Mallett, 7 Ohio St. 172; Mason v. Partridge, 66 
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N. Y. 633; Rosenfield v. Huight, 53 Wis. 260; 8. C., 40 
Am. Rep. 770. 

Mason vy. Partridge is not in point, for it appears in 
that case that the parties had endeavored by agree- 
ment to restrict the liability of Partridge, who was 
sought to be charged as partner to the sum of $2,000. 
There was therefore an actual partnership between the 
parties, and of course Partridge was liable, because 
the common law recognized no special or limited part- 
nership, and his attempt to restrict his liability as 
partner was therefore futile. In Rosenfield v. Haight 
the court based its decision that Haight, whom credit- 
ors were seeking to charge as partner, was liable as 
such on the ground that he was to receive three-fifths 
of the profits, not as compensation for the use of his 
money, but asa party interested as principal in the 
business. 

In other words the court held that the agreement 
made Haight a partner in fact forall purposes, because 
he was actually interested in the management and 
prosecution of the business. At page 266 the court 
say: ‘ But it is said in answer to this view that the 
intention of the parties was, that Haight should 
receive three-fifths of the profits as a mode of com- 
pensation for the use of his money, but that he was not 
to participate in the profitsas such. On looking at 
the different clauses of the agreement, it is very clear 
to our minds that this construction is not correct.” 
The court expressly recognized the soundness of the 
doctrine that there is no liability as partner when 
there is a mere participation in profits as compensa- 
tion for the use of money by distinguishing the case at 
bar from Richardson v. Jughitt, 76 N. Y. 55, in which 
that doctrine was enunciated : 

“The case of Richardson v. Hughilt is much more 
similar to the one at bar, but still that is distinguish- 
able. The court construed the agreement in that case 
asamounting to acontract for a loan, and the pro- 
vision as to profits being intended merely as a mode of 
providing compensation to the lender for the use of 
his money advanced.’’ The lender there received the 
share of the profits not as a partner but on account of 
the debt owing to him by the firm, the court holding 
that he was only interested in the profits of the business 
as a measure of compensation for the use of his money. 
Leggett v. Hyde, supra, has been practically overruled 
by the Court of Appealsin Richardson v. Hughitt and 
Curry v. Fowler, 87 N. Y. 33. 

In Richardson vy. Hughitt the court attempted to dis- 
tinguish Leggett v. /yde from the case at bar, and 
based that distinction upon the statement that in Leg- 
gett v. Hyde the ** money was advanced with a view to 
a partnership and forthe benefit of Hyde himself.” 
If the money had been advanced with a view to a 
partnership in the immediate present, then the distinc- 
tion would have been sound, for the very obvious rea- 
son that that fact would have rendered Hyde liable on 
the ground that he was a partner in fact. Such how- 
ever was not the purport of the agreement. The loan 
was made with a view to a partnership not,at the time 
of making the loan, but “at the endof the year 
* «+ * ifthe firmand he should feel satisfied.” 
Hyde was sought to be charged as partner by credi- 
tors whose claims accrued before the end of the year, 
and therefore before he was to become an actual part- 
ner. Hence he was not a partner at that time and the 
fact that there was a possibility of his becoming a part- 
nerin the future does not render that case any 
different on principle from Richardson v. Hughitt. 
When the debts were contracted Hyde was a mere 
lender of money to the firm as Hughitt was in the 
last case. By virtue of the agreement, executed at the 
time of the loan, Hyde possessed no greater rights and 
was under no greater obligations with respect to be- 
coming a partner than Hughitt, for the agreement 





merely provided that Hyde should become a partner 
at the end of the year ‘‘if the firm and he should feel 
satisfied;’’ that is, if they should then both agree. 
Under this agreement Hyde could not become a part- 
ner without the firm’s being satisfied at the end of 
the year. The firm must therefore then consent. Nor 
could the firm compel Hyde to enter the partnership 
without his being satisfied at the end of the year. He 
therefore must then consent. The only effect of the 
agreement was, that Hyde might become a partner at 
the end of the year if they should both agree to it 
then. So might Hughitt in Richardson v. Hughitt 
have become a partner at the end of the year if both 
himself and the firm had then agreed to it. There 
this slight and immaterial difference between the two 
cases, which inthe fog of an ill-considered opinion 
looms up as a distinction of considerable magnitude, 
fades away into a distinction involving no difference 
in principle under the clear light of searching analysis. 
The case of Leggett v. Hyde should not have been de- 
cided as it was decided; and it is clear that the court 
would never have pronounced the judgment it did 
pronounce had it not been fettered, or rather had it 
not deemed itself fettered by authority.» lt is true 
that at the time of the decision of that case the rule 
laid down in Grace v. Smith had been considered by 
the courts of that State, to be the correct rule. This 
error crept into the jurisprudence of the State because 
of an unquestioning adherence to the unsound doc- 
trine enunciated in Grace v. Smith. That doctrine 
has at last been emphatically repudiated in Richard- 
son v. Hughitt. Wood v. Mallett, 7 Ohio St. 172, has 
been so far as it can be construed as sustaining the prin- 
ciple that mere participation in profits as compensa- 
tion fora loan creates a liability as partner, overruled 
by the case of Harvey v. Childs, 28 Ohio St. 319; 8. C., 
22 Am. Rep. 387. This case is an exceedingly strong 
one, and it will be well to advert very briefly to the 
facts which were therein involved. The plaintiff 
sought to recover of the defendant the value of cer- 
tain hogs sold by plaintiff to one Potter, on the ground 
that defendant was Potter’s partner. The following 
are the factson which it was claimed that defendant 
was liable to the plaintiffas partner: Potter went to 
defendant and told him that he had contracted for 
about two car loads of hogs to be delivered the next 
day at Loudonville, and that he had no money to pay 
forthem. He requested defendant to advance the 
money and take an interest in the hogs, but defendant 
refused to doso. Potter then proposed that if defend- 
ant would let him have the money to euable him to 
pay for the hogs he had bought and others he might 
have to buy to make the two car loads, defendant 
should take possession of the hogs when carried to 
Loudonville as security for the money; take them to 
Pittsburgh; sell them and take his pay from the pro- 
ceeds of the sale; that he might have one-half of the 
net profits, and that in no event should he sustain any 
loss, but that Potter should pay the money advanced 
by defendant in case the amount realized from the 
sale of the hogs should be insufficient. 

The defendant accepted the proposition and ad- 
vanced Potter $2,500. Afterward Potter, without the 
knowledge of defendant, bought of plaintiff the hogs, 
the value of which the plaintiff sought to recover 
from defendant in this case. These hogs formed part 
of the two car loads which were sold by defendant in 
Pittsburgh. The proceeds of the sale were not suffi- 
cient to pay defendant the money loaned, and Potter 
paid him the balance. 

The court held that defendant was not liable as 
partner. 

The case is a very strong one, for the reason that 
there not only was an agreement to share profits, but 
the defendant was authorized to and actually did take 
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possession of and sell the property. The only remain- 
ing authority which would seem to sanction the early 
doctrine of liability from mere participation in profits 
as compensation for a loan is Parker v. Canfield, 37 
Conn. 250; S. C.,9 Am. Rep. 317. That case on a care- 
ful examination will appear to sustain no such rule. 
It is apparent from the facts of the case that it was 
the intention of the parties thata partnership should 
exist between the parties, and that the device ofa 
loan was resorted to under advice of counsel, in order 
that certain of the partners might escape liability as 
such. 

This appears from the statement of facts in the 
opinion of the court, which isas follows: “In Janu- 
ary, 1866, counsel was applied to to draw the papers, 
and the parties then learned that their agreement 
would make them partners. Thereupon it was agreed 
upon by the defendants that the money invested by 
Canfield and Hutchinson (who were sought to be 
charged as partners) should be regarded as a loan, and 
the attorney was requested to prepare a writing which 
should secure to them one-third of the profits without 
subjecting them to liability as partners.”’ 

The debts on which Canfield and Hutchinson were 
held liable as partners were debts that were contracted 
after the agreement was attempted to be changed into 
aloan. Now itis clear that they were both partners 
in fact prior to that time. The court so expressly held. 

“The defendants, while acting under their verbal 
agreement, were clearly partners both inter se and as 
to third parties.’’ There was nothing in the modifica- 
tion of the agreement which indicated that that rela- 
tion was to be changed. Canfield & Hutchinson were 
to lose no right to exercise the same control over the 
business which they could exercise before as partners. 
The only purport of that modification was that for the 
purpose of shielding them from liability, their invest- 
ment in the business should be “ regarded as a loan.” 
They were therefore still partners, and their attempt 
to restrict their liability of course afforded them no 
exemption from partnership responsibilities. 

While the court referred with approval to the doc- 
trine of Grace v- Smith, yet what was said on the sub- 
ject was mere obiter, as the court based its decision on 
the ground that the two defendants, Canfield and 
Hutchinson, were parties in fact as well after as be- 
fore the modification of the original agreement. The 
court say: ‘* The business is one in which the defend- 
ants are all interested. The defendants are all princi- 
pals. Andrews, as their agent, is using funds fur- 
nished by them all in a manner agreed upon by them 
all for their joint benefit and profits.” 

These ure all the cases which appear to give any 
countenance to the notion that participation in profits 
as compensation for a loan rendered the recipient liable 
as partner. We have already referred to the Ameri- 
can cases, which most emphatically denounce that 
heresy in the law. We will now briefly advert to the 
English authorities. Thecase of Molwov v. Court of 
Wards, L. R., 4 P. C. 419, has been referred to aJready. 
In that case the person whom the creditors attempted 
to hold as partner advanced large sums of money to 
certain merchants, and took as security a charge on 
their business with extensive power of control, and 
stipulated for a large commission on their profits 
whilst any thing remained due to them, and for pay- 
ment of his principal and twelve per cent interest. 
The court held that the transaction was a loan, and 
that the lender was not liable as partner. This, like 
the case of Harvey v. Childs, supra, is a very strong 
one, as the lender, like the lender in that case, had, by 
the terms of his agreement, a right to exercise an ex- 
tensive control over the business. Pooley v. Dwier, 5 
Ch. D. 458, is not in conflict with this case. It was not 
&case of loan. The so-called lenders were not abso- 





lutely entitled to a repayment of their loan. Their 
right to a return of their advances depended upon the 
success of the business, and so far from having under 
their agreement a right to insist on a repayment of the 
full amount loaned, they might be compelled to refund 
whatever they had already received by way of profits, 
or on account of their loan. It was therefore not a 
mere loan of money, to be repaid at all events, but the 
investment of capital in business, with the risk of loss 
of that capital in case the business should prove un- 
successful. The parties having agreed to share losses, 
were partners inier se under all the authorities, and 
they were liable for all losses, even beyond the amount 
of their investment, because it was not in their power 
to restrict their liability as partners without forming 
a special partnership under the statute. 

We will now refer more particularly to a few of the 
American cases already cited. In Curry v. Fowler, 
87 N. Y. 33, the court say: ‘‘In Richardson v. Hughitt, 
76 N. Y. 55, it was held by this court that a person who 
has no interest in the business of a firm or in the capi- 
tal invested, save that he is to receive a share of the 
profits as compensation for services or for money 
loaned for the benefit of the business, is not a partner, 
and cannot be held liable as such by a creditor of the 
firm. The case cited is very similar in its leading as- 
pects to the one at bar.” 

The question was directly involved. Fowler, who 
was sought to be charged as partuer, had loaned $50,000 
to certain owners of real estate to enable them to 
erect certain buildings thereon. Fowler was to receive 
as compensation for the use of his money interest 
thereon and one-half of the profits arising on a sale. 
The claim was for work performed and materials fur- 
nished in the erection of these buildings. Held, that 
Fowler was not liable as partner. In Boston and Col- 
orado Smelting Co. v. Smith, 13 R. I. 27; 8. C.,45 Am. 
Rep. 3, the syllabus accurately states the decision: 
‘An agreement to lend money and indorse to a certain 
amount for the purposes of the borrower's business, in 
consideration of a certain percentage of the net profits 
of that business, does not constitute the parties part- 
ners as between themselves or as to third parties.” 

The authorities are unanimous to the effect that an 
agreement to receive a certain share of profits as com- 
pensation for a loan does not render the parties part- 
ners inter se. Ruddick vy. Otis, 33 Lowa, 402; Emans v. 
Westfield, 97 Mass. 230; Linter v. Milkin, 47 Ill. 197; 
Adams vy. Fink, 53 id. 219; Pinkney v. Keyler, 4 E. D. 
Smith, 469; Salter v. Ham, 31 N. Y. 321. In Smith v. 
Knight, 71 111. 148, the Supreme Court of Illinois, after 
referring tothe two cases in that State cited first 
above, decided that the lender in that case could not 
be a partner as to creditors, as he was not a part- 
ner in fact; that the only question in the absence of 
estoppel was whether the party sought to be charged as 
a partner actually was a partner. After citing those 
two cases the court say: ‘‘ Those cases were between 
the alleged partners. It remains to inquire, as this is 
acase between alleged partners and a third party, 
whether any act was done by Knight, Baker & Co. to 
make them partners as to third parties. Notwith- 
standing this agreement, did they hold themselves out 
to the public as partners?’’ The court thus expressly 
held that the test of a partnership between the parties 
is the test of apartnership as to creditorsin the ab- 
sence of estoppel, and that therefore no creditor can 
hold a person liable as partner who is not in fact a 
partner, provided he has not estopped himself from 
denying the partnership relation. This case was also 
acase of aloan. The purport of the decision is clearly 
stated in the syllabus: ‘“‘A. agreed to advance money 
to B. from time to time up to a certain amount to en- 
able B. to carry on business, and B. agreed to pay in- 
terest to A. an the average balance advanced, and also 
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to divide the profits after deducting a fixed sum for 
expenses; but A. was not to bear any losses. Held, 
that A. and B. were not partners as to third persons.” 
This case is reported in 22 Am. Rep. 94, also. 

In Beecher v. Bush, 45 Mich. 188; 8S. C., 40 Am. Rep. 
465, the plaintiff endeavored to hold the defendant lia- 
ble, on the ground of participation in profits. The 
court decided that the defendant was not liable, and 
Cooley, J., at the close of his opinion in the case, 
added the weight of his great name as a jurist to the 
authorities in favor of the only sound and logical doc- 
trine, that there can be no partnership as to creditors 
where there is no partnership in fact, provided the de- 
fendant has not by acts or declarations estopped him- 
self from denying that he is a partner. Hesays: “We 
also think there can be no such thing as a partnership 
as to third persons, when as between the parties them- 
selves there is no partnership, and the third person 
has not been misled by concealment of factors or by 
deceptive appearances. ”’ 

It has sometimes been stated that participation in 
profits ought to render the recipient liable on the 
ground that he has a right to bring an action in equity 
for an account of the profits in order to fix the amount 
coming to him. Now the fallacy of this argument lies 
in the assumption that no one other than a partner 
can maintain such an action. This is not the law. It 
is well settled that any person who has a right to a cer- 
tain share of profits, though he be not a partner, may 
file a bill for an account of such profits. Bentley vy. Har- 
ris, 10 R. I. 434; S. C., 14 Am. Rep. 695; Hargrave v. 
Conroy, 4C.E. Green, 280; Harrington v. Churchward, 
29 L. J. Ch. 521; Sheppard v. Brown, 4 Giff. 208; Buel 
v. Se/y, 5 Ill. App. 116; Garr v. Hedman, 6 Cal. 574; 
Ferry v. Henry, 4 Pick. 75; Hallett v. Clemstone, 110 
Mass. 32; Eastman v. Clark, 16 Am. Rep. 192-249; Col- 


lyer on Part., § 45, n.; Story on Part., § 50, n.; 2 Lind- 
ley on Part. 946. The distinctions which some of the 
courts have made between partnerships between the 
parties and partnerships as to creditors has necessi- 
tated the use in this article of an expression that is 


tautological. We refer to the phrase ‘‘ partnership 
inter se.’’ The word partnership implies the existence 
of an agreement between two or more, and there can 
be no partnership even as to creditors unless there be 
a partnership in fact. Itis incorrect to say that one 
not a partner is liable as such because he has held him- 
self out as such to the world. He is not a partner; but 
is liable on the ground of estoppel. Having shown that 
upon principle and authority there can be no liability 
as partner in the absence of estoppel, unless the party 
sought to be charged is in fact a partner, it remains to 
be determined what will constitute one the partner of 
another. The question is not whether he has agreed 
to sustain a share of the losses; nor does it depend 
upon his being interested in the partnership funds and 
property. He may bea partner, even though he has 
stipulated that he shall not suffer any loss; and even 
though he has no interest in the partnership assets. 
These and other circumstances are to be considered in 
determining the question of partnership, but they are 
not decisive of that question. The ultimate inquiry 
in allcases is whether the party claimed to be a part- 
ner has become by agreement a principal trader in the 
business with another. In other words, has he a right 
to participate as principal trader in the management 
of the business? If he has, he isa partner. If he has 
not, he is not a partner, with a single exception, which 
however is rather apparent than real. The exception 
is this: A person may be a partner, even though he 
has by express agreement intrusted the control of the 
business exclusively to his associate in the business. 
The question, strictly speaking, is not whether the 
party has a right to control the business as principal 
trader in the particular case, but whether he would 





have such right in that case by virtue of the agree- 
ment between himself and another, in the absence of 
any express provision conferring that right upon his 
associate in the business. If it appears that he would 
have had such right had it not been for his agreement 
to the contrary, then he is a partner, and his agree- 
ment merely operates as a surrender to his associate of 
a right which he would otherwise have enjoyed. We 
submit that upon principle the question of partner- 
ship is to be determined by the three following rules: 

1st. When the recipient of profits has, by virtue of 
an agreement with another, aright to participate as 
principal trader in the management of the business 
out of which the profits are to arise, then he is a part- 
ner, and liable as such; and no secret intent not to be- 
come a partner, and no provision in the contract re- 
stricting his liability or exempting him from all lia- 
bility will afford him immunity from the responsibili- 
ties of a partner. 

2d. When the recipient of profits would, in the ab- 
sence of any express provisions in the agreement to 
the contrary, have by virtue of such agreement a right 
to participate as principal trader in the management 
of the business, then heis a partner, even though he 
has expressly agreed that his associate in the business 
shall have the right to exercise exclusive control in 
conducting the business. 

3d. In all other cases the recipient of profits is not 
a partner, and cannot be held liable to creditors unless 
he has estopped himself from denying that he is a part- 


ner. 
Guy C. H. Cor iss. 
St. Pau, Minn. 


CONFISCATION PROCEEDINGS—RIGHTS OF AS8- 
SIGNEE, 


SUPREME COURT OF THE UNITED STATES, 
MARCH 24, 1884, 


PHOENIX BANK V. RIsLey.* 

Money in a bank in New York, held to the credit of an institu- 
tion in South Carolina, is not of such specific quality that 
it is liable to seizure by a United States marshal in con- 
fiscation proceedings. 

In an action by defendant in error inthe State court, on an 
assignment of part of the amount standing to the credit of 
the South Carolina institution, the plaintiff in error set 
up that the money due said institution had been seized, 
condemned, and paid overtoa United States marshal 
by virtue of confiscation proceedings. Held no defense, 
and that the assignee’s right to recover was unaffected by 
such proceedings. 

N error to the Court of Appeals of the State of New 
York. Opinion states the case. 


Wm. M. Evarts and Flamen B. Candler, for plaintiff 
in error. 

F. A. Wilcox, W. R. Beebe, and John E. Risley, for 
defendant in error. 

Miuter. J. This is a writ of error to the Court of 
Appeals of New York. 

The defendant in errer recovered against the plaint- 
iff in error the sum of $10,000 and interest by the ver- 
dict of a jury, which found, as matter of fact, that the 
Bank of Georgetown, South Carolina, having a balance 
with the Phoenix Bank of New York on the 20th day 
of May, 1861, assigned to Risley, the plaintiff, in the 
State court, $10,000 of that sum, of which the Phoenix 
Bank had due notice by demand made by Risley,Janu- 
ary 4, 1865. 

With the questions which arose out of this transac- 
tion in the State court we have nothing to do, except 
as they concern the defense set up by the bank that 
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the money inits hands due to the Bank of George- 
town had been seized, condemned, and paid over to 
the marshal of the Southern District of New York by 
virtue of certain confiscation proceedings in the 
District Court of the United States for that dis- 
trict. 

The sufficiency of those proceedings asa defense to 
the action raises a question of aclaim asserted under 
an authority of the United States, and as the Court of 
Appeals sustained the judgment of the inferior court 
of that State rejecting the defense, the case, as to that 
question, is cognizable in this court. 

The record of the confiscation proceedings in the 
District Court was rejected by the State court when 
offered in evidence by defendant, and our inquiry 
must be directed to ascertain, whether if admitted, it 
would have been a good defense. 

The judge, before whom the jury trial was had, re- 
fused to receive the record in evidence, because it 
showed that the confiscation proceedings, being in rem, 
were directed against certain specific money, which 
was the property of the Georgetown Bank and which 
the Phoenix Bank held as a special deposit in the na- 
ture of a bailment, and not against the debt which the 
Phoenix Bank owed to the Georgetown Bank arising 
out of their relations as corresponding banks; that 
this debt being assigned to Risley, the plaintiff was 
unaffected by the confiscation proceedings, because 
it was not mentioned in them, and no attempt was 
made to subject that debt to condemnation. 

That the relation of the Phoenix Bank and the 
Georgetown Bank was that of debtor and creditor and 
nothing more, has been the settled doctrine of this 
court, as it is believed to be of all others, since the case 
of the Marine Bank v. Fulton Bank, 2 Wall. 252. In 
that case it was said, that “all deposits made with 
bankers may be divided into two classes, namely, 
those in which the bank is bailee of the depositor, the 
title to the thing deposited remaining with the latter; 
and that other kind of deposit of money peculiar to 
the banking business, in which the depositor, for his 
own convenience, parts with the title to his money 
and loans it to the banker; and the latter, in consider- 
ation of the loan of the money and the right to use it 
for his own profit, agrees to refund the same amount, 
or any part thereof, on demand.’’ “It would be a 
waste of time,’ said the court, ‘‘to prove that this lat- 
ter was a debtor and creditor relation.”’ This prop- 
osition has been reaffirmed in Thompson v. Figgs, 5 
Wall. 572; Bank v. Millard, 10 id. 155; Oulton v. Sav- 
ings Institution, 17 id. 503; Scammon v. Kimball, 92 
U.S. R. 370; and Newcomb vy. Wood, 97 U. S. 583. 

Mr. Parker, the cashier of the Phoenix Bank, speak- 
ing of the time when the marshal served the monition 
in the confiscation case on him, says that there were no 
specific funds, separate in kind, inthe bank belonging 
to the Georgetown Bank, and only a general indebted- 
ness in account for money, or drafts remitted, which 
has been collected. “It was a debt. No specific 
money or bills, the property of the Georgetown 
Bank.” 

The libel of information in the District Court com- 
mences by saying that itis ‘“‘against the estate, prop- 
erty, money, stocks, credits, and effects, to wit: 
against $15,000 (fifteen thousand dollars), more or less, 
belonging to the Bank of Georgetown, a corporation 
doing business at Georgetown, in the State of South 
Carolina, which said $15,000 is now in cash, and is now 
on deposit in the Phoenix Bank, a corporation doing 
businessin the city of New York, all of which are 
owned by and belonging to and arethe property of the 
said Bank of Georgetown.”’ 

And it is alleged, that by reason of the use of this 
property in aid of the rebellion, and the treasonable 
practices of the Georgetown Bank, the said property, 





estate and effects are subject to lawful prize, capture 
and seizure, and should be confiscated and con- 
demned. 

The monition, after reciting the libel against $15,000 
belonging to the Georgetown Bank, which said $15,000 
is now in cash and on deposit with the Phoenix Bank, 
commands the marshal to attach the said $15,000, and 
to detain the same in his custody until the further 
order of the court. 

The return of the marshal is that he attached $13,- 
000, more or less, deposited in the Phoenix Bank, be- 
longing to the Bank of Georgetown, and gave notice to 
all persons claiming the same that the court would try 
the case on January 24 thereafter. 

The decree of the court is, that he, the judge, doth 
hereby order.sentence,and decree that $12,117.38 belong- 
ing to the Bank of Georgetown, of Georgetown, in the 
State of South Carolina, and now on deposit in the 
Phoenix Bank, in the city of New York, which said 
$12,117.38 has been heretofore seized by the marshal in 
this proceeding, be and the same is hereby condemned 
as forfeited to the United States. 

On this sentence a venditione exponas was issued to 
the marshal, in which he is ordered to sell this $12,- 
117.38, and to have the moneys arising from the sale at 
the District Court ona day mentioned. 

Tt is not possible to understand that this case pro- 
ceeded on any other idea than the actual seizure of a 
specific lot of money, supposed at first to amount to 
$15,000, but which turned out to be less, and that that 
lot of money was seized, was formally condemned and 
ordered by the court to be sold, and the proceeds of 
the sale brought into court for distribution under the 
confiscationlaw. The specific money is described by 
apt words, as the property of the Bank of Georgetown, 
for whose misconduct it is seized, condemned aud for- 
feited. 

The very language is used, and no other, that would 
be if it were twelve hundred horses instead of twelve 
thousand dollars, of which the Georgetown Bank 
was owner, though in the possession of the Phoenix 
Bank. 

There is not the slightest intimation in the libel, the 
monition, the return to that monition, or in the final 
decree, that adebt due by the Phoenix Bank to the 
Georgetown Bank is attached, and no language ap- 
propriate to such a purpose is found in the whole pro- 
ceeding from the beginning to the end. On the con- 
trary, the whole case presents the idea of tangible 
property, actual cash taken by manual seizure, in the 
hands of the Phoenix Bank, the ownership of which 
was in the Georgetown Bank; that these dollars, 
whether of gold, silver, or bank bills, were to be placed 
in the hands of the marshal and sold, and the sum 
bid for them brought into court under its order. 

In further illustration of this idea, the libel charges 
that the Bank of Georgetown, the owner of the prop- 
erty libelled, did purchase and acquire said property, 
and the same was sold and given to it by a person un- 
known to the attorney, with intent to them to use and 
employ, aud to suffer the same to be used and em- 
ployed, in aiding, abetting and promoting the insur- 
rection, and resistance to the laws, and in aiding and 
abetting the persons engaged therein, and that the 
Georgetown Bank did knowingly use and consent to 
such use of the property, contrary to the provisious of 
‘““anact to confiscate property used for insurrection- 
ary purposes,” approved August 6, 1861. 

Itis beyond question that this act was directed to 
the confiscation of specific property used with the 
consent of the ownerto aid the insurrection, and 
had no reference to the guilt of the owner, and could 
only apply to visible, tangible property which had 
been so used. 

If the thing seized and condemned in the District 
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Court was the actual dollars, they were the property 
of the Phoenix Bank, and the loss was its loss, and 
that did not satisfy the debt which at that time it 
owed to Risley; nor would it have been otherwise if the 
debt had been then due to the Georgetown Bank, for 
the debt was not seized, but the dollars of the Phoenix 
Bank. 

Counsel for plaintiff in error insists strenuously how- 
ever that it was the debt which was intended to be 
seized and condemned, and which constitutes the res 
in the proceeding. 

We are not able to see that this view of the matter 
places the case in any more favorable condition for the 
bank, : 

While the manner of seizing ordinary personal prop- 
erty or real estate, for the purposes of confiscation 
proceedings, under the two acts of Congress on which 
this libel professes to be founded, namely, the act of 
April 6, 1861, and the act of July 17, 1862, is easily un- 
derstood and followed, namely, an actual seizure and 
actual possession by the officer under the monition, it 
has not been so plain what proceeding should be had 
in the confiscation of debts due to one who has incurred 
the penalty of such confiscation, aud who is not within 
the jurisdiction of the court. 

In this class of cases, where the debt is evidenced by 
a note, bond, or other instrument in writing whose 
possession carries the right to receive the debt, it may 
be that the manual seizure of that instrument gives 
jurisdiction to the court to confiscate it and the debt 
which it represents. 

And we are not prepared to say that the debt itself 
may not be confiscated in the absence of the bond or 
note which represents it. But in this class of cases, and 
in the case of an indebtedness on a balance of accounts 
where no writing or other instrument represents the 
debt or ascertains its amount, or carries with it by 
transfer the right to receive it, it is obvious that 
something more is necessary than the statement of the 
marshal that he has attached or seized a certain sum 
of mony. 

In the case of Miller v. United States, 11 Wall. 268, 
which was a case of confiscation of stock ina railroad 
company, these difficulties are fully considered, and it 
is there held that the proper mode of seizure of such 
stock is by notice of the proceeding and attachment to 
the proper officer of the company, whose stock is the 
subject of the proceeding. And the same matter is 
very fully considered in the subsequent case of Alex- 
andria v. Fairfax, % U. 8. 774, where the sufficiency of 
the seizure was brought up collaterally in another suit, 
and the whole proceeding held void, because notice of 
the seizure or attachment of the debt of the city of 
Alexandria was not made to the officer of the city 
uamed by the statute of the State, though it was given 
to another officer of the city government. 

The statute authorizing these confiscation proceed- 
ings requires that they be conducted according to pro- 
ceedings in admiralty as near as may be, and hence 
libels, monitions, publications, and sentences have 
been the usual mode of enforcing confiscation. The 
thirty-seventh admiralty rule in force, long before this 
statute was enacted, provides how such seizures shall 
be made: 

“In cases of foreign attachment, the garnishee shall 
be required to answer under oath or solemn affirma- 
tion as to the debts, credits, or effects of the defend- 
ant in his hands, and to such interrogatories touching 
the same as may be propounded to him by the libel- 
lant; and if he should refuse so to do, the court may 
award compulsory process against him. If he 
admits any debts, credits, or effects, the same shall 
be held in his hands liable to the exigency of the 
suit.” 

Here was a plain mode of attaching the debt of the 





Phcenix Bank due to the Georgetown Bank pointed 
out by the very rule to which the act of Congress re- 
ferred as prescribing the mode of practice in such 
cases. 

In the first case, above referred to, the court, after 
referring to the practice in. admiralty, said: ‘‘These 
are, indeed, proceedings to compel appearance, but 
they are nevertheless attachments or seizures bring- 
ing the subject seized within the jurisdiction of the 
court, and what is of primary importance, they show 
that in admiralty practice, rights in action, things 
intangible as stocks and credits, are attached by 
notice to the debtor or holder without the aid of any 
statute.”’ 

In the latter case the court said: ‘* We are compelled 
to inquire whether the simple statement of the mar- 
shal, that he had given notice to R. Johnson, auditor 
of the city, was a sufficient seizure, in face of the con- 
ceded fact that he had made no actual or manual 
seizure of any thing to give jurisdiction to the court. 
And in determining what it was of which Johnson 
had notice, it is, perhaps, fair to infer that the mar- 
shal read to him the paper issued by the district at- 
torney.” 

The court, after saying there is no doubt that the 
stocks were credits and liable to confiscation within 
the meaning of the act, added: 

‘**It is clear that there was a mode of reaching them 
under the act of Congress, notwithstanding the evi- 
dences of Fairfax’s right to them were in his pocket 
and beyond the reach of the court. If the debt due 
him had been by an individual, there would have been 
no difficulty in serving such a process or notice on the 
debtor as would have subjected him to the order of 
the court in regard to it.”’ 

The record of the District Court in the confiscation 
proceedings gives no evidence of any service of notice 
on the Phoenix Bank, the debtor in this case, and as it 
was an ex purte proceeding in the absence of the party 
whose property was condemned, the language of the 
court in Alexandria v. Fairfax is appropriate, that 
‘where the seizure is a sine qua non to the jurisdic- 
tion of the court, and where, as in the present case, 
actual manucaption is impossible, the evidence which 
supports a constructive seizure should be scrutinized 
closely, and be of a character as satisfactory as that 
which would subject the party holding the fund 
or owing the debt, which is the object of the proceed- 
ings, to anordinary civil suit in the same court.” 95 
U. S. 779. 

Assuming that as argued by counsel, this was a pro- 
ceeding to reach the debt of the Phoenix Bank to the 
Georgetown Bank, then it could not be the subject of 
actual manucaption or seizure, and there should be 
such evidence of service of the attachment or notice on 
the Phoenix Bank as would be sufficient in an ordinary 
civil suit for that debt. 

Nothing of the kind is shown here. No notice of 
any kind to the Phoenix Bank is shown in that rec- 
ord. 

But inthe deposition of the cashier of the Phoenix 
Bank in the present suit, he is shown the monition in 
the confiscation case, and says that paper was served on 
him on the 5th day of January, 1865, at 11:50 in the 
morning. 

It admits of grave doubt whether the essential fact 
on which the jurisdiction of the court in the confisca- 
tion case depended, not being found in the record, can 
be supplied in another suit where it is introduced in 
evidence, by parol proof of that fact. 

But if it could be done at all, the monition which 
was served on the cashier gave no intimation of a pro- 
ceeding to charge the Phoenix Bank with a debt due 
from it to the Georgetown Bank, and require it to pay 
said debt tothe marshal or into the court. Nothing 
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in that monition required the bank to answer in re- 
gard to such a debt, and the bank made no answer. If 
it had been called on by that notice to answer, as it 
certainly would if a debt was claimed of it as being 
due to the Georgetown Bank, it would have been 
bound at its peril to have disclosed the assigument of 
that’ debt to Risley by the Georgetown Bank, and the 
demand and notice of Risley to the Phoenix Bank 
before the commencement of the confiscation proceed- 
ings. Indeed it is quite remarkable that no answer or 
appearance for the Phoenix Bank is made in that pro- 
ceeding. If the money, the actual cash in the bank 
vaults, was attached, the bank must have known that 
the dollars were its dollars, and it should have de- 
fended. If it was the debt which was attached, 
its legal duty to its creditor, whether that was Risley 
or the Georgetown Bank, was to have stated the facts 
to the court. 

It does not appear to us that any seizure or attach- 
mentof the debt due by the Phoenix Bank tothe 
Georgetown Bank was made, by which the District 
Court, if it intended to do so, obtained jurisdiction to 
confiscate it. 

On the whole case, we are of opinion— 

lst. That the specific money in the Phoenix Bank, 
against which the confiscation proceedings seem to 
have been directed, and which was condemned, was 
the money of that Bank, and not of the Georgetown 
Bank, and the loss, if any, is the loss of the Phoenix 
Bank. 

2d. That no such seizure or attachment was made of 
the debt due by the Phoenix Bank to the Georgetown 
Bank, if any such debt existed, when the proceed- 
ings were commenced, as would give the District 
Court jurisdiction of that debt, and no actual condem- 
nation of that debt, or order on the Phoenix Bank to 
pay it, was made, which can constitute a defense to the 
present action. 

3d. That the right of Risley to recover the debt as 
assignee of the Georgetown Bank remains unaffected 
by those proceedings. 

The judgment of the Court of Appeals of New York 
is therefore 

Affirmed. 


—s — 


PROXIMATE CAUSE — UNFENCED RAILWAY — 


INJURY TO CHILD, 


SUPREME COURT OF THE UNITED STATES, 
APRIL 7, 1884 


HAYES Vv. RAILROAD COMPANY. 


Where a municipal ordinance, granting to a railroad the 
right of way through the city, requires it to maintain 
suitable fences, and provides that upon the acceptance by 
the company of the benefit of the ordinance covenants 
shall be executed by both parties, embodying its terms, 
the enactment is not merely a contract between the pub- 
lic corporation and the railroad, but a positive mandate 
for the benefit of the individual citizens, any one of whom 
is entitled to recover damages suffered by him through 
the neglect of the company to discharge the duties thus 
imposed 

The ordinance requiring such sufficient walls and ences to be 
maintained as would secure persons and property from 
danger, ‘‘said structure to be of such height asthe city 
council may direct,”’ held, that the obligation to build suf- 
ficient fences was absolute. The right of the council was 
to give specific directions if it saw proper, and to super- 
vise the work when done, if necessary; but it was matter 
of discretion, and they were not required to act in the 
first instance, nor at all, if they were satisfied with the 
work as executed by the railroad company. 

The plaintiff, a child, who was playing in a public park 
strayed upon the railway and was injured; held, that it 
was a question of fact for the jury whether the absence of 





a fence was the cause of the mishap. It is not necessary, 
in order to charge the company with the responsibility, 
that its negligence should be the efficient cause of the in- 
jury ; if the injury would not have occurred but for such 
negligence, that is enough. 

N error to the Circuit Court of the United States for 
the Northern District of Illinois. The opinion 

states the case. 
A. D. Rich, for plaintiff in error. 
Ashley Pond, for defendant in error. 


MatTtTHews, J. This action was brought by the 
plaintiff in error to recover damages for personal in- 
juries alleged to have been caused by the negligence 
of the defendant in error. After the evidence in the 
cause had been closed, the court directed the jury to 
return a verdict for the defendant. A bill of excep- 
tions to that ruling embodies all the circumstances 
material to the case, and presents the question, upon 
this writ of error, whether there was sufficient evi- 
dence to entitle the plaintiff below to have the issues 
submitted to the determination of the jury. 

The defendant, in running its trains into Chicago, 
used the tracks of the [llinois Central Railroad Com- 
pany, underan arrangement between them; and no 
question is made but that the defendant is to be 
treated, for the purposes of this case, as the owner as 
as well as occupier of the tracks. 

The tracks in question are situated fora consider- 
able distance in Chicago, including the place where the 
injury complained of was received, on the lake shore. 
They were built in fact, at first, inthe water on piles; 
a breakwater, constructed in the lake, protecting them 
from winds and waves, and on the west or land side, 
the space being filled in with earth, a width of about 
280 feet, to Michigan avenue, running parallel with the 
railroad. This space between Michigan avenue and 
the railroad tracks is public ground, called Lake Park, 
on the south end of which is Park Row, a street per- 
pendicular to Michigan avenue and leading to and 
across the railroad tracks to the water’s edge. Numer- 
ous streets, from 12th street north to Randolph street, 
intersect Michigan avenue at right angles, about 400 
feet apart, and open upon the park, but do not cross 
it. Nothing divides Michigan avenue from the park, 
and the two together form one open space to the rail- 
road, 

The right of way for these tracks was granted to the 
company by the city of Chicago over public grounds 
by an ordinance of the common council, dated 
June 14, 1852, the 6th section of which is as fol- 
lows: 

‘** Section 6. The said company shall erect and main- 
tain on the western or inner line of the ground pointed 
out for its main track un the lake shore, as the same is 
hereinbefore defined, such suitable walls, fences, or 
other sufficient works as will prevent animals from 
straying upon or obstructing its tracks and secure per- 
sons and property from danger, said structure to be of 
suitable materials and sightly appearance, and of such 
height as the common council may direct, and no 
change therein shall be made except by mutual con- 
sent; provided however that the company shall con- 
struct such suitable gates at proper places, at the ends 
of the streets which are now or may bereafter be laid 
out, as may be required by the common council, to 
afford safe access to the lake; and provided also that 
in case of the construction of an outside harbor, streets 
may be laid out to approach the same, in the manner 
provided by law, in which case the common council 
may regulate the speed of locomotives and trains 
across them.”’ 

It was also provided in the ordinance, that it should 
be accepted by the railroad company within ninety 
days from its passage, and that thereupon a contract 
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under seal should be formally executed on both parts, 
embodying the provisions of the ordinance and stipu- 
lating that the permission, rights, and privileges 
thereby conferred upon the company should depend 
upon their performance of its requirements. This con- 
tract was duly executed and delivered March 28, 
1853. 

The work of filling in the open space between the rail- 
road tracks andthe natural shore line was done 
gradually, more rapidly after the great fire of October 
9th, 1871, when the space was used forthe deposit of 
the debris and ruins of buildings, and the work 
was completed substantially in the winter of 
1877--8. 

In the meantime several railroad tracks had been 
constructed by the railroad company on its right of 
way, used by itself and four other companies for five 
years prior to the time of the injury complained of, 
and trains and locomotives were passing very fre- 
quently, almost constantly. 

The railroad company had also partially filled with 
stones and earth the space east of its tracks, to the 
breakwater, sufficiently so in some places to enable 
people to get out to it. This they were accustomed to 
do, for the purpose of fishing and other amusements, 
crossing the tracks for that purpose. At one point 
there was a roadway across the park and the tracks, 
used by wagons for hauling materials for filling up the 
space, and a flagman was stationed there. At this 
point great numbers of people crossed to the break- 
water; from two streets, the public were also accus- 
tomed to cross over the tracks from the park to ferry- 
boats. 

From Park Row, at the south end of the park, run- 
ning north ashort distance, the railroad company, in 
1872, had erected on the west line of its right of way a 
five-board fence, the north end of which at the time of 
the injury to the plaintiff was broken down. The rest 
of it was iv good order. 

The park was public ground, free to all, and fre- 
quented by children and others as a place of resort for 
recreation, especially on Sundays. Not far from 
the south end, and about opposite the end of 
the fence, was a band-house for free open-air con- 
certs. 

The plaintiff was a boy between eight and nine years 
of age, bright and well-grown, but deaf and dumb. 
His parents were laboring people, living, at the time of 
the accident, about four blocks west of Lake Park. 
Across the street from where they lived was a vacant 
lot where children in the neighborhood frequently 
played. 

On Sunday afternoon, March 17, 1878, St. Patrick’s 
day, the plaintiff, in charge of a brother about two 
years older, went to this vacant lot, with the permis- 
sion of his father, to play; while playing there a pro- 
cession celebrating the day passed by, and the plaint- 
iff, with other boys, but without the observation of 
his brother, followed the procession to Michigan 
avenue at 12th street, just south of Lake Park; he and 
his companions then returned north to the park, in 
which they stopped to play:a witness, going north 
along and on the west side of the tracks, when ata 
point a considerable distance north of the end of the 
broken fence, saw a freight train of the defendant 
coming north; turning round toward it he saw the 
plaintiff on the tracks south of him, but north of the 
end of the fence; he also saw a colored boy on the lad- 
der on the side of one of the cars of the train motion- 
ing as ifhe wanted the plaintiff to come along; the 
plaintiff started to run north beside the train, and as 
he did so,turned and fell,one or more wheels of the car 
passing over his arm. There were four tracks at this 
point, and the train was on the third track from the 
park, The plaintiff had his hands reached out toward 





the car, as he ran, as if he was reaching after it, and 
seemed to the witness to be drawn around by the 
draft of the train, and fallon his back. Amputation 
of the left arm at the shoulder was rendered necessary, 
and constituted the injury for which damages were 
claimed in this suit. 

The question of contributory negligence does not ap- 
pear to us to arise upon this record. It is not con- 
tended by the counsel for the defendant in error, that 
if there was evidence tending to prove negligence on 
its part, the case could properly have been withdrawn 
from the jury on the ground that it appeared as mat- 
ter of law that the plaintiff was not entitled to recover 
by reason of his own coutributory negligence. The 
single question therefore for present decision is 
whether there was evidence of negligence on the part 
of the defendant which should have beep submitted to 
the jury. 

The particular negligence charged in the declaration 
and relied on in argument, is the omission of the rail- 
road company to build afence on the west line of its 
right of way, dividing it from Lake Park; a duty, it is 
alleged, imposed upon it by the ordinance of June 14, 
1852, a breach of which, resulting in his injury, 
confers on the plaintiff a right of action for dam- 
ages. 

It is not claimed on the part of the plaintiffin error 
that the railroad company was under an obligation, at 
common law, to fence its tracks generally, but that at 
common law the question is always whether, under 
the circumstances of the particular case, the railroad 
has been constructed or operated with such reason- 
able precautions for the safety of others, not in fault, 
as is required by the maxim, sic ulere tuo, ut non 
alienum ledas; that consequently in circumstances 
where the public safety requires sucb a precaution, as 
a fence, to prevent danger from the ordinary oper- 
ations of the railroad, to strangers not themselves in 
fault, the omission of it is negligence; and that it isa 
question of fact fora jury, whether the circumstances 
exist which create such a duty. 

This principle has been recognized and applied in 
cases of collisions at crossings of railroads and public 
highways, when injuries have occurred to persons 
necessarily passing upon and across railroad tracks in 
the use of an ordinary highway. ‘‘ These cases,’’ said 
the Supreme Court of Massachusettsin Eaton vy. Fitch- 
burg BR. Co., 129 Mass. 364, “all rest on the common- 
law rule that when there are different public ease- 
ments to be enjoyed by two parties, atthe same time 
and in the same place, each must use his privilege 
with due care, so as not to injure the other. The rule 
applies to grade crossings, because the traveller and 
the railroad each has common rights in the highway at 
those points. The fact thatthe Legislature has seen 
fit, for the additional safety of travellers, imperatively 
to require the corporation to give certain warnings at 
such crossings, does not relieve it from the duty of 
doing whatever else may be reasonably necessary.” 
It was accordingly held in that case, that the jury 
might properly consider, whether, under all the cir- 
cumstances, the defendant was guilty of negligence in 
not having a gate or a flagman at the crossing, although 
not expressly required to do so by any statute or pub- 
lic authority invested with discretionary powers to es- 
tablish such regulations. 

And the same principle has been applied in other 
cases, than those of the actual coincidence, at cross- 
ings, of public highways. 

In Barnes v. Ward, 9 C. B. 392, it was decided, after 
much consideration, that the proprietor and occupier 
of land making an excavation on his own land, but ad- 
joining a public highway, rendering the way unsafe to 
those who used it with ordinary care, was guilty of a 
public nuisance, even though the danger consisted in 
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the risk of accidentally deviating from the road, and 
liable to an action for damages to one injured by rea- 
son thereof; for the danger thus created may reason- 
ably deter prudent persons from using the way, and 
thus the full enjoyment of it by the publicis, in effect, 
as much impeded as in the case of an ordinary nuisance 
toahighway. This doctrine has always since been 
recognized in England. Hardcastle v. South York- 
shire R. Co.,4 Hurl. & Nor. 67; Hounsell v. Smyth, 7 C. 
B. (N. S.) 781; Dinks v. South Yorkshire R. Co., 3B. 
&S. 244. 

It bas also been generally adopted in this country. 
Norwich v. Breed, 30 Conn. 5385; Beck v. Carter, 68 N. 
Y. 283; 23 Am. Rep. 175: Harmar v. Stanley, 66 Penn. 
St. 464; B. & O. RB. R. Co. v. Boteler, 88 Md. 568; Strat- 
ton vy. Staples, 50 Me. 94; Young v. Harvey, 16 Ind. 314; 
Cogswell v. Inhabitants of Lexington, 4 Cush. 307; 
although Howland v. Vincent. 10 Mete. 371, is an ex- 
ception. 

The enforcement of this rule in regard to excava- 
tions made by proprietors of lots adjacent to streets 
and public grounds in cities and towns, in the prose- 
cution of building enterprises, and in the construction 
of permanent areas for cellar ways, is universally re- 
cognized as an obvious and salutary exercise of the 
common police powers of municipal government; and 
the omission to provide barriers and signals, prescribed 
by ordinance in such cases for the safety of individuals 
inthe use of thoroughfares, is a failure of duty, 
charged with all the consequences of negligence, in- 
cluding that of liability for personal injuries, of which 
it is the responsible cause. The true test is, as said by 
Hoar, J., in Alger v. City of Lowell, 5 Allen, 402, ** not 
whether the dangerous place is outside of the way, or 
whether some small slip of ground not included in the 
way must be traversed in reaching the danger, but 
whether there is sucha risk of a traveller, using ordi- 
nary care in passing along the street, being thrown or 
falling into the dangerous place, that a railing is req- 
uisite to make the way itself safe and convenient.” 

As the ground of liability in these cases is that of a 
public nuisance, causing special injury, the rule of 
course does not apply where the structure complained 
of on the defendant’s property, and the mode of its 
use are authorized by law; and consequently what has 
been said is not supposed to bear directly and strictly 
on the question in the present case, but rather as in- 
ducement, showing the ground of legislative authority 
implied in the ordinance, the breach of which is im- 
puted to the defendant as negligence toward the 
plaintiff, and as serving to interpret the meaning and 
application of its provisions. 

The ordinance cannot, we think, be treated asa 
mere contract between the city, as proprietor of the 
land over which the right of way is granted, and the 
railroad company, to which no one else is privy, and 
under which no third person can derive immediately 
any private right, prescribing conditions of the grant, 
to beenforced only by the city itself. Although it 
takes the form of a contract, provides for its accept- 
ance and contemplates a written agreement in execu- 
tion of it, it is also primarily a municipal regulation, 
and as such, being duly authorized by the legislative 
power of the State, has the force of law within the lim- 
its of the city. Mason v. Shawneetown, 77 Ill. 533. 

Neither can the ordinance be limited by construc- 
tion to the mere purpose of preventing animals from 
straying upon or obstructing the tracks; because in 
addition to that, it expressly declares that the walls, 
fences or other works required shall be suitable and 
sufficient to secure persons and property from danger. 
This cannot refer to persons and property in course of 
transportation, and already in care of the railroad 
company as common carrier, for the duty to carry and 
deliver them safely was already aud otherwise pro- 





Vided for by law; nor can it be supposed from the na- 
ture of the case that the stipulation was intended as 
security for any corporate interest of the city. The 
proviso in the 6th section that the company shall con- 
struct such suitable gates at crossings as thereafter 
might be required by the common council to afford 
safe access to the lake, clearly designates the inhabit- 
ants of the city as at least within the scope of this 
foresight and care, the safety of whose persons and 
property was in contemplation. 

The prevention of animals from straying upon the 
tracks and the security of persons and property from 
danger are two distinct objects, for both which the 
requirement is made of suitable walls, fences or other 
protections; and the ordinance in these two particu- 
lars is to be referred to distinct legislative grants of 
power to the municipal body. The general act to pro- 
vide for the incorporation of cities and villages, which 
constitutes the charter of the city o: Chicago, confers 
upon its city council power: ‘ Twenty-sixth. To re- 
quire railroad companies to fence their respective rail- 
roads, or any portion of the same, and to construct 
cattle-guards, crossings of streets and puplic roads, 
and keep the same in repair within the limits of the 
corporation. Incase any railroad company shall fail 
to comply with any such ordinance, it shall be liable 
for all damages the owner of any cattle or horses or 
domestic animal may sustain by reason of injuries 
thereto while on the track of such railroad, in like 
manner and extent as under the general laws of this 
State relative to the fencing of railroads.’”’ Cothran’s 
Rey. St. Tll., 1884, 227. By the general law of the 
State, requiring railroads to be fenced except within 
the limits of municipal corporations, the company 
omitting performance of the duty is liable to the 
owner for all damages to animals, irrespective of the 
question of negligence. Cotbran’s Rev. St. Ill., 1884, 
1151. 

Whether this provision is limited to the protection 
of animals, and covers only the case of damage done 
to them, or whether a failure to comply with the ordi- 
nance authorized thereby might be considered as evi- 
dence of negligence in case of injury to person or 
property, in any other case, it is not necessary for us 
now to decide; for in the same section of the statute 
there is this additional power conferred upon the city 
council: 

““Twenty-seventh. To require railroad companies to 
keep flagmen at railroad crossings of streets, and pro- 
vide protection against injury to persons aud property 
in the use of such railroads,’’ etc. 

The latter clause of this provision is general and un- 
restricted. It confers plenary power over railroads 
within the corporate limits, in order that by such re- 
quirements as in its discretion it may prescribe,and as 
are within the just limits of police regulation, the mu- 
nicipal authority may provide protection against in- 
jury to persons and property likely to arise from the 
use of railroads. And as we have shown by reference 
to analogous cases, the erection of a barrier between 
the railroad tracks and the public highways and 
grounds, particularly such a resort as the Lake Park 
is shown to be, in the present case, is a reasonable pro- 
vision clearly within the limits of such authority. To 
leave the space between the park and the breakwater, 
traversed by the numerous tracks of the railroad com- 
pany, open and free, under the circumstances in proof, 
was a coustant invitation to crowds of men, women 
and children frequenting the park to push across the 
tracks at alltimes to the breakwater for recreation 
and amusement, at the risk of being run down by con- 
stantly-passing trains. A fence upon the line be- 
tween them might have served at least as notice and 
signal of danger, if not as an obstacle and prevention. 
For young children, for whose health and recreation 
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the park is presumably in part intended, and as irre- 
sponsible in many cases as the dumb cattle, for whom 
a fence is admitted to be some protection, such an im- 
pediment to straying might prove of value and im- 
portance. The object to be attained—the security of 
the persons of the people of the city—was, we think, 
clearly within the design of the statute and the ordi- 
nance; aud the means required by the latter to be 
adopted by the railroad company was appropriate and 
legitimate. Mayor, etc., of New York v. Williums, 15 
N. Y. 502. 

It is said however tbat it does not follow that when- 
ever a statutory duty is created, any person, who can 
show that he has sustain injuries from the non-per- 
formance of that duty,can maintain an action for dam- 
ages against the person on whom the duty is im- 
posed; and we are referred to the case of Alkinson v. 
New Castle Water Works Co., L. R.,2 Excheq. Div. 
441; 21 Eng. R. 541, as authority for that proposition, 
qualifying as it does the broad doctrine stated by Lord 
Campbell in Couch v. Steed, 3 E. & B. 402. But ac- 
cepting the more limited doctrine admitted in 
the language of Lord Cairns in the case cited, that 
whether such an action can be maintained must de- 
pend on the “ purview of the Legislature in the par- 
ticular statute, and the language which they have there 
employed,’’ we think the right to sue under the cir- 
cumstances of the present case clearly within its lim- 
its. Inthe analogous case of fences required by the 
statute as a protection for animals, an action is given 
to the owners for the loss caused by the breach of the 
duty. And although in the case of injury to persons, 
by reason of the same default the failure to fence is 
not, as in the case of animals, conclusive of the liabil- 
ity, irrespective of negligence, yet an action will lie for 
the personal injury, and this breach of duty will be 
evidence of negligence. The duty is due, not to the 
city as a municipal body, but to the public, considered 
as composed of individual persons; and each person 
specially injured by the breach of the obligation is en- 
titled to his individual compensation and to an action 
for its recovery. ‘“‘The nature of the duty,”’ said Cooley, 
J., in Taylor y. L. S. & M.S. Ry. Co., 45 Mich. 74; 40 
Am. Rep. 457, “‘and the benefits to be accomplished 
through its performance, must generally determine 
whether it isa duty to the public in part or exclu- 
sively, or whether individuals may claim that it is a 
duty imposed wholly or in part for their especial bene- 
fit. See also Railroad Co. v. Terhune, 50 Ill. 151; 
Schmidt v. Milwaukee & St. P. Ry. Co., 23 Wis. 186; 
Siemers v. Eisen, 54 Cal. 418; Galena & Chicago Union 
R. Co. v. Loomis, 13 Ill. 548; O. & M. R. Co. v. Me- 
Clelland, 25 id. 140; St. L. V. & 7. H. R. Co. v. Dunn, 
78 id. 197; Massoth v. Railroud, 64 N. Y. 521; B. & O. 
R. v. State, 29 Md. 252; Pollock v. Eastern F., 124 Mass. 
158; Cooley on Torts, 657. 

It is said however that in the present case the fail- 
ure or omission to construct a fence or wall cannot be 
alleged as negligence against the company, because as 
the structure was to be, as described in the ordinance, 
of suitable materials and sightly appearance, and of 
such height as the common council might direct, no 
duty could arise until after the council had directed 
the character of the work to be constructed, of which 
no proof was offered. But the obligation of the com- 
pany was not conditioned on any previous directions 
to be given by the city council. It was absolute to 
build a suitable wall, fence or other sufficient work as 
would prevent animals from straying upon the tracks 
and secure persons and property from danger. The 
right of the council was to give specific directions if it 
saw proper, and to supervise the work when done, if 
necessary; but it was matter of discretion, and they 
were not required to act in the first instance, nor at 
all, if they were satisfied with the work as executed by 





the railroad company. Tullman v. Syracuse, Bingham 
ton & N. Y. R. Co., 4 Keyes, 128; Brooklyn v. Brook. 
lyn City R. R. Co., 47 N.Y. 475; 7 Am. Rep. 469. 

It is further argued that the direction of the court 
below was right, because the want of a fence could not 
reasonably be alleged as the cause of the injury. In 
the sense of an efficient cause, causa causans, this is 
no doubt strictly true; but that is not the sense in 
which the law uses the term in this connection. The 
question is, was it causa sine qua non, a cause which, 
if it had not existed, the injury had not taken place, 
an occasional cause; and that is a question of fact un.’ 
less the causal connection is evidently not proximate. 
Milwaukee & St. P. R. Co. v. Kellogg, 94 U. 8S. 469, 
The rule laid down by Willes, J.,in Daniel v. Metro. 
politan Ry. Co., L. R. 3, C. P. 216, 222, and approved 
by the Exchequer Chamber, L. R., 3 C. P. 591, and by 
the House of Lords, L. R., 5 H. L. 45, was this: ** Itis 
necessary for the plaintiff to establish by evidence cir- 
cumstances from which it may fairly be inferred that 
there is reasonable probability that the accident re- 
sulted from the want of some precaution which the de- 
fendants might and ought to have resorted to;’’ and 
in the case of Williams v. Great Western Ry.Co., L. R., 
2 Exch. 157, where the rule was applied to a similar 
case to the present, it was said (p. 162): ‘There are 
many supposable circumstances under which the ucci- 
dent may have happened, and which would connect 
the accident with the neglect. If the child was 
merely wandering about, and he had met with a stile, 
he would probably have been turned back; and one at 
least of the objects for which a gate or stile is re- 
quired is to warn people of what is before them and to 
make them pause before reaching a dangerous place 
like a railroad.” 

The evidence of the circumstances showing negli- 
gence on the part of the defendant, which may have 
been the legal cause of the injury to the plaintiff, ac- 
cording to the rule established in Railroad Co. v. Stout, 
17 Wall.657, and Randall v. B. & O. 2. Co., 109 U.S. 478; 
should have been submitted tothe jury; and for the 
error of the Circuit Court in directing a verdict for the 
defendant, the judgmentis reversed and a new trial 
awarded, 

Sacoccinetaaaltibinaniines 


NEW YORK COURT OF APPEALS ABSTRACT. 

MASTER AND SERVANT—KILLING BRAKEMAN—UN- 
SAFE APPLIANCES PROXIMATE CAUSE—SUBMISSION TO 
sguRY.—Action to recover damages for the death of 
plaintiff's intestate, a brakeman employed by the de- 
fendant, who, seeing the imminence of a collision be- 
tween the freight train on which he was employed and 
one approaching it from the rear, went out of the 
front door of the caboose attached to the end of his 
train and attempted to escape, but was caught be- 
tween the caboose and the next car and received fatal 
injuries. It is claimed that the result was due to the 
fact that the ‘*‘ buffer’? on the caboose was so much 
lower than that of the preceding car that the caboose 
was driven under the bumper block of the car ahead, 
and thus the theory of the action was that the cars 
and appliances furnished the deceased by the defend- 
ant were unsafe and unsuitable, and that this act con- 
stituted negligence that would authorize recovery. 
Held, that it was the duty of the defendant to provide 
acar properly fitted, not only with running appara- 
tus—as wheels,stopping apparatus,as a brake—but with 
buffers of some kind, to protect the car and its ser- 
vants, necessarily or lawfully thereon, from the effect 
of acollision. Ordinary and usual care in the equip- 
ment and running of a road requires this last appli- 
ance or some equivalent contrivance as much as it does 
either of the others. ‘There was in effect no buffer nor 
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any thing to take its place on the car upon which the 
intestate was employed. Upon the evidence it may be 
said that its absence was the proximate cause of in- 
jury; it was literally the causa causans. The death of 
the decedent was therefore caused by the omission of 
the defendant to place buffers where they belonged. 
For any useful or usual purpose the ones in question 
might as well have been placed on the top or at the 
sides of the car as where they were. If we assume 
with the defendant that the persons in charge of the 
second train were negligent, or wrong-doers, still the 
primary or essential cause of the injury was the negli- 
gence of the defendant itself, and it is not competent 
for it to say that it is absolved from the consequences 
of its wrongful act by what those persons did. It is 
enough however if its fault or omission merely con- 
tributed to produce the injury complained of, or if it 
failed to exercise the care of an ordinarily prudent 
person in supplying cars reasonably safe for the 
purpose for which they were required. In any 
aspect of the case there was evidence upon these ques- 
tions which should have been submitted to the jury. 
Canfield v. B. &O. R. Co., 93 N. Y. 532; 45 Am. Rep. 
268; Danav. N. Y. ©. R. Co., 92 N. Y. 639; Sheehan 
vy. Same, 91 id. 332; Darkin v. Shoup, 88 id. 225; Booth 
vy. B. & A. R. Co., 73 id. 38; 29 Am. Rep. 97; Plank v. 
N. Y. C. &H. R. Co., 60 N. Y. 607; Flike v. B. & A. 
R. Co., 53 id. 550; 13 Am. Rep. 545. Ellis v. New York, 
Lake Erie, etc. Opinion by Danforth, J. 

{Decided April 15, 1884.] 

WILL—UNDUE INFLUENCE—QUESTION OF FACT—NOT 
REVIEWABLE HERE.—The deceased was seventy-two 
years of age at the time of his death, and had been a 
man of great bodily vigor and sound mind. Two 
days before its execution he had been attacked with 
inflammation of the bowels, and expressed his belief 
that ‘‘it was his last call.” He lived five days after 
the will was executed. The chief grounds urged 
against the probate of the will was the relation exist- 
ing between the deceased and John Foley, who for a 
long time had been his legal counsellor and adviser, 
and who was made a donee of nearly half of the estate, 
which amounted to uearly $70,000 or $80,000. Foley 
did not draw the will, but gave instructions to the per- 
son who did draw it. It does not appear what these 
instructions were. The deceased left him surviving a 
widow, married some two years before his death, to 
whom he left a legacy of $8,000, and brothers and sis- 
ters, and children of deceased brothers and sisters, to 
some of whom he left small legacies,and tu others 
none at all. Foley was not present when the will was 
executed, and so far as appears he did not see the in- 
strument before his death, and never conversed with 
the deceased ou the subject, and that it does not ap- 
pear that the deceased was in any respect under his in- 
fluence. Held, that the facts might lead to contradict- 
ory inferences and point to hostileconclusions. Upon 
them the surrogate decides in favor of the will. The 
General Term, which might have sent the case to a 
jury if doubtful about it, has affirmed the decision. 
The question is wholly one of fact, beyond our reach. 
Matter of Ross, 87 N. Y. 514; Marx v. McGlynn, 88 id. 
357. Matter of Darrow’s Will. Opinion by Finch, J. 
[Decided A pril 15, 1884.] 


NEGLIGENCE—DRIVING OF TEAM—RUNNING OVER 
CHILD—QUESTION FOR JURY.—Whoever drives horses 
along the streets of a city is bound to anticipate that 
travellers on foot may be at the crossing, and must 
take reasonable care not to injure them. He is negli- 
gent whenever he fails to look out for them, or when 
he sees and does not so faras in his power avoid them. 
The evidence is sufficient to show that if the driver 
had looked he would have seeu the child in season to 
avoid him, His own testimovy is that he nei- 





ther saw the child nor heard the call of the by-standers, 
nor knew of the accident until he was stopped by the 
officer. His conduct was sufficient to justify the con- 
clusion of the jury that he failed in both particulars, 
because he was unobservant, and the learned trial 
judge committed no error in charging them, to say 
whether, under all the circumstances surrounding the 
transaction, he was negligent in not discovering the 
child in time to prevent the injury. Barker v. Sav- 
age, 45 N. Y. 194. Murphy v. Orr. Opinion by Dan- 
forth, J. 

[Decided April 29, 1884.] 

NEGLIGENCE—INJURY TO CONVICT—STATE NOT LIA- 
BLE—RESPONDEAT SUPERIOR.—The claimant Lewis, an 
inmate of the Elmira Reformatory, and while engaged 
in carrying molten iron in a ladle discovered a crack 
in the shank which connected the bowl with the han- 
dle. He called the overseer’s attention to the defect, 
but no attention was paid to his complaint, and when 
next used by him the bowl separated from the shank, 
and the melted iron coming in contact with iron on 
the floor exploded with such effect as to cause him se- 
rious injury. After his discharge he presented a claim 
to the board of audit, and his claim was transferred to 
the board of claims (Laws of 1883, ch. 205, § 12), and 
there dismissed, on the ground that the facts were not 
sufficient to constitute a cause of action against the 
State. On appeal to the court, held, that upon no 
principle of law, nor of any adjudged case can the doc- 
trine of respondeut superior be made applicable to the 
State, except when it has through its Legislature vol- 
untarily assumed it. The contrary is well settled 
upon grounds of public policy, and the doctrine is so 
uniformly asserted by writers of approved authority 
and the courts, that fresh discussion would be super- 
fluous. Story on Agency, § 329, 7th ed. The claimant 
was not a voluntary servant for hire and reward, nor 
was the State his master in any ordinary sense. The 
decision of the board of claims is affirmed. Lewis v. 
State. Opinion by Danforth, J. 

[Decided May 6, 1883.] 
sinsctilllincimniiaite 
UNITED STATES SUPREME COURT AB- 
STRACT. 

DAMAGES—BREACH OF CONTRACT—FRAUD AND DE- 
CEIT—EXCEPTION TO CHARGE.—A manufacturer hav- 
ing contracted to limit his sales within a certain num- 
ber of tons in order to maintain the high price of steel 
is not responsible for a reduction in the market price 
occasioned by causes other than his selling more than 
what he had agreed to sell. Where a person is induced 
by false representations to buy an article, atan agreed 
price, to be delivered on his future order,he can recover 
as damages for the deceit the diminution caused 
thereby in the market price at the time of delivery. 
Where a charge embraces several distinct propositions 
a general exception is of no effect if any one of them is 
correct. Lincoln v. Claflin, 7 Wall. 132, 139. Cooper v 
Schlesinger. Opinion by Blatchford, J. 

[Decided March 31, 1884.] 

LIMITATIONS—UNDISCLOSED PRINCIPAL—TRUST.—If 
a cause of action against an agent whose principal is 
undisclosed is barred by the statute of limitations, and 
the principal be afterward discovered, an action can- 
not be maintained against him. Certain shares of 
stock were placed in the hands of a debtor as a fund 
for the payment of his debt, but it was shown that the 
intention was that they were merely intended as in- 
demnity to him. Held, that no trust was created in 
favor of the creditor. Ware v. Galveston City Co. 
Opinion by Matthews, J. 

[Decided March 31, 1884.] 
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MISTAKE — “ASSUMPTION CLAUSE” INSERTED — 
GRANTEE RELEASED BY GRANTOR—BONA FIDE PUR- 
CHASER OF MORTGAGE NOTES TAKES SUBJECT TO EQUI- 
TIES.—Where in a recorded deed of land subject to a 
mortgage, an agreement of the grantee to assume and 
pay it is inserted by mistake of the scrivener and 
against the intention of the parties, and on the discov- 
ery of the mistakethe grantor releases the grantee 
from all liability under the agreement, a court of 
equity will not enforce the agreement at the suit of 
one who, in ignorance of the agreement, and before 
the execution of the release, purchases the notes se- 
cured by the mortgage, although the grantee, after the 
deed of conveyance to him, paid interest accruing on 
the notes. The appellee, by her purchase of the notes 
secured by the second mortgage, doubtless acquired 
all the rights of the mortgagee. New Orleans Canal Co. 
v. Montgomery, 95 U. S. 16; Swift v. Smith, 102 id. 
442. But having purchased in ignorance of the sup- 
posed agreement of Drury in the deed of conveyance 
from Daggett to him, and having done nothing upon 
the faith of that agreement, she has no greater right 
by estoppel against Drury than the mortgagee had. 
The mortgagee had no part in obtaining, and paid no 
consideration for that agreement, aud upon the most 
favorable construction had no greater right under it 
than Daggett, with whom it purported to have been 
made. On the facts of this case, Daggett, in a court 
of equity at least, never had any right to enforce that 
agreement against Drury. The payment of interest 
on the mortgage notes would naturally be made by 
Drury to prevent a foreclosure of the mortgage on his 
land, and cannot be held to bean affirmance of an 
agreement of which he had no actual knowledge. The 
clause containing the agreement being conclusively 
proved to have been inserted in the deed by mistake 
of the scrivener, without the knowledge and against 
the intention of the parties, a court of equity, upon a 
bill filed by Drury for the purpose, would have decreed 
a reformation of the deed by striking out that clause. 
Flliott v. Sackett, 108 U. 8.133. The release executed 
by Daggett to Drury has the same effect, and no more. 
Drury v. Hayden. Opiniou by Gray, J. 

{Decided April 7, 1884.] 


——_—___—_ 


WISCONSIN SUPREME COURT ABSTRACT. 

EJECTMENT—RECOVER ON OWN TITLE—POWER OF 
ATTORNEY—GENERAL POWER FOR PARTICULAR PUR- 
POSE — ESTOPPEL — AFTER-ACQUIRED TITLE — JOINT 
TENANTS—PARTITION—COVENANTS IN DEED.— (1) In 
an action of ejectment the plaintiff must recover on 
the strength of his own title, and not on the weakness 
of the defendant’s title. Gardiner y. Tisdale, 2 Wis. 
152. (2) The power of attorney herein to ‘‘ accept ser- 
vice or convey land, or do any other thing necessary 
for procuring partition of the same,”’ does not author- 
ize the conveying of the land for any other purpose. 
The rule is universal ‘‘that when there isa power of 
attorney to do aparticular act followed by general 
words, these general words are not to be extended be- 
yond what is necessary for doing that particular act 
for which the power of attorney is given.’’ This isthe 
language of Lord Campbellin Perry v. Holl, 2 De 
Gex, F. & J. 48. Tothe same effect are Esdaile v. La 
Nauze, 1 Younge & C. 394; Attwood v. Munnings, 7 
Barn. & C. 278; and many other cases which might be 
cited. In this last case it was held by the King’s 
Bench ‘that the general words in the power of attor- 
ney were not to be construed at large, but as giving 
general powers for the carrying into effect the special 
purposes for which they were given.’’ These cases are 
in harmony with the decisions of this court. Chilton 
v. Willford, 2 Wis. 1; Dodge v. Hopkins, 14 id. 630; 





Gee v. Bolton, 17 id. 604. Thus construed, it is ap. 
parent that the power given by the instrument was 
fully exercised and exhausted by the mutual convey- 
ance made in 1866 for the express purpose of such par. 
tition. The partition of the lands having thus been 
made by virtue of the power of attorney, and that be. 
ing the sole purpose and object of the power, it is evi- 
dent that any subsequent attempt by the attorney to 
convey the land for his own private benefit would be 
wholly unauthorized and necessarily treated as a nul- 
lity in ejectment. Campbell v. Campbell, 57 Wis. 288; 
15 N. W. Rep. 138; Meade v. Brothers, 28 Wis. 689. (3) 
A party who conveys land by a deed containing war- 
ranties of title, and to defend the same from the law- 
ful claims of all persons, is estopped from setting up 
against his grantee, or those claiming under him, any 
after-acquired title to the same land. Such title inures 
eo instanti by way of estoppel to the use and benefit of 
the grantee. Rogers v. Cross,3 Pin. 36; Wiesner v. 
Zann, 39 Wis. 188; House v. McCormick, 57 N. Y. 310. 
(4) In case of voluntary partition between joint ten- 
ants or tenants in common by mutual conveyances, 
their right to recompense in case of loss depends 
solely upon the covenants contained in the deed, 
and not upon any implied warranty. Weiser v. 
Weiser, 5 Watts, 279. Rountree v. Davidson. Opin- 
ion by Cassoday, J. 

(Decided Feb. 19, 1884. ] 


ScHOOL—CONTRACT—BOARD TO MAKE—NOT INDIVID- 
UAL MEMBER.—Where wood is bought under con 
tract for use of the district, the basis of an order for 
payment is the ascertainment of the fulfillment of the 
contract by the district board. The county treasurer, 
as one of the board, has the legal right to know if the 
contract has been complied with before paying for the 
same. The law requires the action of all mem- 
bers if present, and all must be notified to be present. 
Charch of New London v. Vandusen, 37 Wis. 54. 
Every thing that was done by the clerk or director in 
acceptance of the wood, if any thing was done to that 
effect, was by their individual and separate action. 
The order was drawn and signed by the clerk, and 
then carried to the director, who was elsewhere, to be 
countersigned by him. The defendant was never con- 
sulted on the subject or notified of any action by the 
board or any of its members in reference to the mat- 
ter. He hada legal right to be consulted about the 
acceptance of the wood, for he was as much responsi- 
ble in relation to it as the other two members of the 
board. He knew that the order had been issued un- 
lawfully, and he had a right to refuse to honor it Doyle 
v. Gill. Opinion by Orton, J. (20 Eng. Rep. 522.— 
Ep.) 

(Decided Feb. 19, 1884.] 


LIFE TENANT—WHEN NOT WASTE TO CUT TIMBER.— 
This action was brought to restrain defendant, widow, 
from committing waste by cutting and selling timber 
from the homestead occupied by her as, and to recover 
damages for what she had already cut. The lands in 
question were not disposed of by the testator’s will. 
In some of the States the widow is not dowable of 
land in a wild state, unconnected with any cultivated 
farm or occupied lands. Connor v. Shepherd, 15 Mass. 
164; White v. Cutler, 17 Pick. 248; Clark v. Holden, 7 
Gray, 8; Johnson vy. Perley, 2 N. H.56; Chase v. Ha- 
gelton, 7 id. 171; Dickinson v. Jones, 36 Ga. 97. In our 
State the widow of every deceased person is entitled 
to a dower, or use for her natural life, of one-third 
part of all the lands whereof her husband was seised 
of an estate of inheritance at any time during the mar- 
riage, unless she is lawfully barred thereof, etc. Sec- 
tion 2159, Rev. Stat. As the deceased left a widow 
and issue, his homestead descended to his widow dur- 
ing her widowhood, and upon her marriage or death, 
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to his heirs. Section 2271, Rev. Stat. For the pur- 
poses of this case, the widow may be regarded as the 
life tenant of the landsin question. Insome States 
where wild land is connected with and included in 
the lands assigned to the widow as dower, she is only 
entitled to cut such wood and timber as may be neces- 
sary for the supply of the dower estate, to be actually 
used and consumed thereon, or for purposes connected 
with the proper occupation and enjoyment thereof. 
White v. Willis, 7 Pick. 143; White v. Butler, supra; 
Miller v. Shields, 55 Ind. 71; Cannon vy. Barry, 57 Miss. 
289; Parkins v. Coxe, 2 Hayw. 339. It has been sub- 
stantially held in many States, and we are inclined to 
hold the rule to be substantially correct, that it is not 
waste for the life tenant to cut down wood or timber, 
so as to fit the land for cultivation or pasture, pro- 
vided this does not damage or diminish the value of 
the inheritance, and is conformable to the rules of 
good husbandry ; and this is so, even where the wood 
or timber so cut is sold, used, or consumed off the 
premises. Keeler v. Eastman, 11 Vt. 293; Alexander 
y. Fisher, 7 Ala. (N. S.) 514; Hastings v. Crunckleton, 
3 Yeates, 261; Givens v. MceCalmont, 4 Watts, 460; 
Williard v. Williard, 56 Penn.St. 119; Drown vy. Smith, 
52 Me. 141; Davis v. Gilliam, 5 Lred. Eq. 308; Owen vy. 
Hyde, 6 Yerg. 354; Findlay v. Smith, 6 Munf. 148; Ap- 
peal of Campbell, 2 Doug. (Mi¢eh.) 141; Jackson y. 
Brownson, 7 Johns. 227; Van Deusen v. Young, 29 N. 
Y. 30; Allen v. McCoy, 8 Ohio, 418; Crockett v. Crock- 
ett, 2 Ohio St. 180. In some of these cases 
the question of waste depended some on the 
proportion of woodland to the cultivated land. 
Owen v. Hyde, supra; Findley’ vy. Smith, 
supra; Drawn vy. Smith, supra; Hastings v. Crunck- 
leton, supra. So it has been held that she 
may cut and sell timber sufficient to raise the 
amount of money necessary to pay the taxes already 
due upon the land. Crockett v. Crockett, supra. Of 
course she had no right to injure or depreciate the 
value of the inheritance, for that belonged to the re- 
mainder-men. Robinson vy. Kime, 70 N. Y. 151. 
Wilkinson vy. Wilkinson. Opinion by Cassoday, J. 
[Decided Feb. 19, 1884.] 
a 
PENNSYLVANIA SUPREME COURT 
ABSTRACT. 
LIMITATION=-CLAIM OF ATTORNEY.—The claim of an 
attorney for professional services rendered in anaction 
pending at the death of the client becomes due at such 
time, and consequently the statute of limitations com- 
mences to run from that date. McClintock’s Appeal, 
5 Casey, 360; McCandless’ Estate, 11 P. F. S:nith, 9, 
and Campbell v. Fleming, 15 id. 242. The statute will 
not operate as a bar in proceedings in the Orphan 
Court for the distribution of a decedent’s estate. This 
is not soin actions atlaw. In the latter case it acts on 
the remedy and takes away the right of action unless 
suit is brought within the time limited by the statute; 
but it does not extinguish the debt nor affect the trust 
created for its payment as long as the trust subsists. 
Campbell v. Maple. Opinion by Sterrett, J. [See 6 
Am. Rep. 90; 26 Eng. R. 52; id. 326; 7 Allen, 274; 55 
Penn. St. 434.—Ep.] 
(Decided Feb., 1884.] 


GIFT—PARENT TO CHILD—RESULTING TRUST.—A. 
purchased real estate, and had the deed from the 
grantor drawn so as to pass the absolute title to his 
daughter B., with the reservation of the use of the 
premises to himself during the minority of B. Held, 
that the delivery of this deed to A. was sufficient to 
pass the fee to B. Wecannot regard the transaction 
as inchoate as between the father and daughter. It was 





completed entirely when the land was conveyed by the 





execution and delivery of the deed. Had the title 
been made in fee simple to the father, and had he then 
executed a transfer to his daughter, there would be 
force in the position that a further act, by delivery, or 
at least by putting on record such transfer, would be 
necessary to complete the daughter’s title. But here 
everything was done which was necessary to be done 
in order to vest the fee simple title of the grantor in 
the daughter; surely the father could not divest the 
title of his daughter by any act of his. His gift was of the 
money which paid for the land, and when it was paid 
the gift was consummated and irrevocable. How then 
could he become clothed with his daughter's fee-sim- 
pleestate? Not by way of resulting trust, because 
that would not arise upon a mere presumption as in 
the case of astranger. Not by adverse possession, be- 
cause the possession was not adverse, but in accord- 
ance with the title. Not upon the theory of an uncon- 
summated gift, because the father never owned the 
land, and never assumed toconvey it, and there was 
no such thing as an imcomplete conveyance in the case. 
His gift was of money, and that was completed. 
Wheeler y. Kidder. Opinion by Green, J. 
(Decided Feb. 18, 1884.] 
en 
RECENT ENGLISH DECISIONS. 

CORPORATION—COSTS OF FORMATION — WHEN NOT 
LIABLE TO ATTORNEY.—A company was formed for 
the purpose of purchasing M.’s_ business, and the arti- 
cles provided that all expenses incurred about the for- 
mation of the company should be paid by the company. 
M. had employed P. as his solicitor in the formation 
of the company, and afterits formation he acted as its 
solicitor, M. being one of the directors. Ata meeting 
of the directors, M. being present, P. asked that his 
costs might be paid, and the chairman said they were 
all agreed that the company would pay these costs; but 
nothing concerning this appeared on the minutes. At 
a later meeting a resolution was passed on the propo- 
sal of M. that a check should be given to P. to dis- 
charge acertain part of these costs. The company being 
afterward wound up, P. carried in aclaim for his bill 
of costs, but the taxing master disallowed all items in- 
curred before the formation of the company. Bacon, 
V. C., affirmed his decision. Held, that P., having 
been retained by M., the company were not bound to 
pay for his services, though they had had the benetit 
of them. Held,also that there was not evidence of an 
agreement by the company to pay P. Lindley, L. J., 
said: ‘‘If he had brought this action against the com- 
pany with no materials except proof that he had done 
the business and the provisions in the articles he could 
not have succeeded. This is shown by many cases, 
among which I may referto Eley v. Positive Govern- 
ment Security Life Assurance Company, 34 L. T. Rep. 
(N. 8S.) 190; 1 Ex. Div. 20, 88, where it was held that 
articles of association do not constitute a contract be- 
tween the company and an outsider. A provision in 
act of Parliament may enable an outsider to sue. There 
is in sucha case a statutory obligation of which the 
person named can take the benefit, an action for debt 
on a statute being a well-known old form of action at 
common law; butanagreement between A. & B. that 
B. shall pay C. gives C. no right of action against B. 
I cannot see that there is in such a case any difference 
between equity and common law, it is a mere question 
of contract. It is said that Mr. Pease hasan equity 
against the company because the company has had the 
benefit of his labor. What does that mean? If I or- 
der acoat and receive it, I get the benefit of the labor 
of the cloth manufacturer; but does any one dream 
that Iam under any liability to him? It is a mere 
fallacy to say that because a person gets the benefit of 
work done by somebody else he is liable to pay the 
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person who did the work. Ct. of Ap. Nov. 21, 1885. 
Matter of Rotherham Alum and Chemical Co. Opinions 
by Cotton, Lindley, and Fry, L. JJ. [50 L. T. Rep. 
(N. 8.) 219.] 


WILL—LEGACY, WHEN RESIDUARY AND NOT SPE- 
ciFric.—A testator by his will directed his debts and 
funeral and testamentary expenses to be paid, and be- 
queathed a large number of pecuniary legacies. He 
then gave all the personal estate of which he should 
die possessed and which should not consist of money 
or securities for money, to R. absolutely, and gave all 
the residue of his estate, both real and personal, to his 
executors upon certain trusts. The personal estate, 
consisting of money and securities for money, was not 
sufficient to pay the pecuniary legacies. Held (affirm- 
ing the judgment of the court below), that the gift to 
R. was residuary, and not specific, and must be re- 
sorted to in order to satisfy the pecuniary legacies. 
House of Lords. July 23, 1883. Robertson v. Broad- 
bent. Opinions by Selborne, L. C., and Fitzgerald, L. 
(50 L. T. Rep. [N. S.] 243.] 

GUARANTY—CONTINUING—TERMINATED BY DEATH 
—LIABILITY OF ESTATE—APPROPRIATION OF PAY- 
MENT.—S. gave to the L. and C. bank a continuing 
guaranty for moneys from time to time due to the 
bank from T’. on the general balance of his account, in 
consideration of the bank allowing T. to overdraw his 
account. S. died, and at that time T.’s account was 
overdrawn to the extent of 677). 17s. 2d. His account 
was then balanced and closed,and a fresh account 
opened, in which he was debited with interest on the 
overdraft. No notice of this was given by the bank to 
S.’s executors. T. continued to keep his account with 
the bank, and various sums were from time to time 
paid into it, and more than sufficient to discharge the 
6771 17s. 2d. He subsequently went into liquidation, 
at which time his account was overdrawn to the ex- 
tent of 1381. 12s. 10d. in addition to the amount of the 
former overdraft. The bank contended that there were 
two distinct accounts, and that the sums paid in sub- 
sequently to S.’s death were credited to the new ac- 
count, and that the amount owing on the guaranteed 
account at S.’s death, when the guarantee ceased, still 
remained undischarged, and they brought this action 
to administer S.’s estate for the purpose of recover- 
ingthat sum. It was assumed on both sides that the 
guarantee terminated on the death of the surety. 
Held (reversing the decision of Bacon, V. C., 49 L. T. 
Rep. [N. S.] 556), that the bank had a right to open the 
fresh account, and to appropriate any money received 
to it, and that their contention was therefore correct. 
Clayton’s Case, 1 Mer. 605, distinguished; Kirby v. 
Duke of Marlborough, 2 Maule & Sel. 18; Williamson 
v. Richardson, 3 Bing. 71; Holland v. Teed,7 Hare, 
50. Ct. of App. Jan. 24, 1884. London, etc., v. Terry. 
Opinions by Selborne, L. C, Coleridge, C. J., and Cot- 
ton, L. J. (50 L. T. R. (N. 8.) 227.] 

WATER AND WATER-COURSE—SUBTERRANEAN POL- 
LUTION—RIGHTS OF PARTIES.—It being settled that 
the owner of a well has no right of action against the 
owner of an adjoining well, both wells being fed from 
below from a common supply of unappropriated water 
in deep water-bearing strata, for abstracting or divert- 
ing the whole of snch water, it follows that he has also 
no right of action if such neighbor, instead of thus af- 
fecting the quantity of the common supply, affects its 
quality by allowing or causing sewage or other nox- 
ious matter to be poured down his own well. The 
principle is that whoever gets the water first can do 
what he likes with it, and therefore the pollution hav- 
ing taken place before the water is drawn up by the 
party complaining, he must take it as he finds it or not 
atall. The owner of a well sunk into a deep water- 
bearing area, e. g., the chalk strata below the London 





basin, is not in the position of a riparian owner on the 
shore of alarge lake. He bas no usufructuary rights, 
being, as above stated, unable to prevent a neighbor 
from abstracting or diverting the common supply, and 
he therefore cannot prevent his neighbors from doing 
that which will cause the water, when drawn by him 
to the surface, to be polluted. Two such wellsas above 
described were so situated, ninety-nine yards apart, as 
to be practically in connection, the water standing at 
the same level in each when pumps were not being 
used, and the use of the pump in one tending to lower 
the water level in the other. The defendant, owning 
one well, began to use it as a cesspit. The plaintiff, a 
brewer, owning the other, complained that as the fact 
was, the water inJjiis well, which had formerly been 
pure, now proved to be polluted when drawn to the 
surface. There was no subterranean flow or current 
from one well to the other except such flow as resulted 
from the natural tendency of the water to replace that 
which was drawn up fromeither well. It thus ap- 
peared that if the plaintiff did not pump there would 
be no flow and no pollution. Held, in an action by the 
plaintiff for an injunction and damages, that he must 
fail, both on the principle above stated and also 
(which was in itself sufficient) because the pollution of 
the water in his well was owing to his own act. To 
hold the contrary would be to encourage actions for 
pollution from any distanee within the ‘‘cone of ex- 
haustion ”’ of a plaintiff’s well, or even further, on the 
ground that the polluting matter might be passed on 
from well] to well. It would also render it impossible 
to limit the depth at which the court might be asked 
to interfere. Acton v. Blundell, 1 L. T. Rep. 207; 12 
M. & W. 324, and Chasemore v. Richards, 7 H. L. Cas. 
349, applied. High Ct. of Justice, Chy. Div. Feb. 13, 
1884. Ballard vy. Tomlinson. Opinion by Pearson, J. 
(50 L. T. Rep. (N. 8S.) 230.) 
— > 
NEW BOOKS AND NEW EDITIONS. 
COooLeEy’s BLACKSTONE. 

The third edition of this work is published by Cal- 
laghan & Co., of Chicago. Of a former edition we 
spoke in 2 Alb. Law Jour. 483. In the present edition 
the English notes have been discarded, and others 
have been substituted, and still others have been en- 
larged. The notes by Judge Cooley are excellent, and 
valuable to the practitioner as well as the student. 
The prefatory “Suggestions concerning the study of the 
Law,’’and the closing ‘‘ Review,’’ by the editor, are full 
of wisdom. As for Blackstone’s work, it will never be 
superseded, and it is one of the few law treatises which 
it is a pleasure to read. 


NOTES. 


The American Law Register for June contains a con- 
tinuation of the paper on Telegraph Companies, by 
Benjamin F. Rex, and an article on relief of the Su- 
preme Court of the United States, by William M. 
Meigs, and the following cases: Stott v. Fairlamb (Eng. 
Ct. App.), on note for antecedent debt not due, with 


note by Edmond H. Bennett; Texas, etc., R. Co. v. 
Capps (Tex.), on baggage containing merchandise, with 
note by Adelbert Hamilton; Whiting v. Ohlert (Mich.) 
and White v. Holland (Oreg.), on statute of frauds, 
lease for a year to commence in future, with note by 
Marshall D. Ewell; Com. v. Phoenix Jron Co. (Penn.) 
on inspection of books of corporation by shareholder, 
with note by Charles L. Billings. In State v. Kirk- 
patrick, 19 N. W. Rep. 662, the Iowa Supreme Court 
observes, that ‘* Men do kiss their wives, but ordinarily 
do not kiss their servant girls.”’ Read, ‘‘do not kiss 
their ‘ordinary’ servant girls,’’ and we are with the 
court, 
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CURRENT TOPICS. 





E have only been waiting for the Democratic 
nomination for the presidency —we mean, 

to learn who was nominated —to offer all the 
candidates a bit of legal advice — gratuitous — on 
the subject of interviewing. Messrs. Blaine, Logan, 
Cleveland and Hendricks will now for several 
months be the prey of interviewers, if they will once 
abandon themselves to their cruel mercies. The 
advice we are about to offer isin the form of a 
poem addressed to General Grant, who was always 
a model on this subject, not only as an interviewee, 
but as an interviewer. He asked but one “ inter- 
view’ that we have ever heard of, and that 
with General Lee, and he only obtained it after 
long and persistent seeking. We never heard of 
anybody’s obtaining an interview from him. We 
sent a copy of this poem to General Grant, but he 
did not have politeness enough to acknowledge it. 
We sent another to the poet Longfellow, and he not 
only acknowledged it, but said he thought it “ bet- 
ter than the original.”’ We suppose he intended 
this as a compliment, but we have always had an 
uneasy suspicion that he regarded our poem as in 
some sort an imitation or parody or travesty of 
some poem of his. Nothing could have been fur- 
ther from our thoughts. But we will let the poem 
speak for itself, and we venture to commend it es- 
pecially to Governor Cleveland, not only as a can- 
didate, but as a member of our profession and a 
resident of our own city. Now here is the poem, 
which we believe we have never divulged before : 


was 


THE INTERVIEWER. 
The shades of night were falling fast, 
As close by Willard’s inn there passed, 
A youth, who bore, pinned on his breast, 
A placard, with this strange request: 
«An interview.”’ 


His hat was bad, his hair was long, 

His breath of rye smelled very strong, 

While from his pocket uppermost 

Appeared the last Chicago Post — 
“An interview !”’ 


In Willard’s window he saw the light 

Of snug bar-room gleam clear and bright ; 

Above, the Treasury pillars shone, 

And still he answered with a groan — 
“An ninerview.” 


’ 


“You got your pass ?’’ Ben Butler said; 

‘* Dark scowls the usher overhead; 

Grant’s careful of his spoons beside; ’’ 

And thick that inebriate voice replied : 
“An ninerview!”’ 


“‘O stay,” cried Vinnie Ream, ‘and rest 

Thy classic head upon this breast, 

And I will make thy bust, sweet youth.” 

“That’s what I’m ’fraid of,’ tell the truth — 
An ninerview.” 


Voi. 830 — No. 3. 





‘‘ Beware the policeman’s locust club, 
And take this present from the Hub.” 
This was Charles Sumner’s last good night, 
A voice still hiccupped, up the height, 
“An ninerview.” 
Next morn, as homeward to their houses, 
Our rulers reeled from their carouses, 
Stubbing their toes on frosty ground, 
They started at the accustomed sound. 
“An ninerview.”’ 
A loafer did policeman Y 
Upon the White House steps espy, 
And as he gave him a lively kick, 
That voice responded, faint and thick, 
“‘An ninerview.” 
There in the twilight cold and gray, 
Senseless and whisky-full he lay, 
While from an upper window far, 
A voice came from behind a cigar, 
‘* No interview,” 
WASHINGTON, 1870. 


Judge Drummond, of the United States Circuit 
Court, has resigned. He is nearly seventy-five years 
old, and has been a judge for more than thirty-four 
years. The amount of public service that he has 
performed in this period is not easily calculable. 
The amount of compensation that he has received 
for it is very easily ascertainable, and it is pitifully 
small. We know nothing of Judge Drummond’s 
financial circumstances, but it is safe to say that he 
cannot have saved any thing from his salary. It is 
an unjust thing for a great republic to allow a pub- 
lic servant to wear out his best years in its service 
for a meagre compensation, and to compel him to 
starve in his old age. This country is rich enough 
to pay its judges a decent salary—say half as 
much as they could earn at the bar. Congress 
wastes enough money every year on a horde of un- 
necessary hangers-on and positive loafers to pay the 
judges what they ought to have. 


Mr. Taine says, in his History of English Litera- 
ture, that the English are a gloomy and morose 


people, with no sense of humor. Reading the 
average ‘‘Punch” would go far to confirm this 
opinion. But the English lawsuits of late seem 
funnier thanours. We get quite a batch from 
Gibson’s Law Notes. Southend, in its efforts to sup- 
press Sunday trading, has prosecuted an old 
widow, who sold sweatmeats, eight times; a to- 
bacconist, seven times; a fruiterer, seven. This is 
like the police arresting the small boys in a riot. 
A howling dog has been pronounced a public nui- 
sance. Mr. Spratt, manufacturer of dog biscuits, 
has enjoined a colorable imitation of his manufact- 
ures. (Perhaps the offending dog had got hold of 
one of the counterfeit articles.) An execution 
creditor sued a sheriff for not having seized a circus 
horse named ‘‘ Lightning.” The horse was usually 
ridden by Miss Maud Forrester as Mazeppa and 
Lady Godiva. The modest sheriff was probably 
afraid of meeting the lady in her go-diving costume, 
and of losing an eye. The clubs are in grief be- 
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cause baccarat has been pronounced an illegal game. 


A county judge refused to hear a case about «lamb, 
and was mandamused and made to pay costs, and 
then called the plaintiff ‘‘an infamous liar,” But 
the best joke of allis that the Court of Appeals 
consider that telephone wires are not a nuisance or 
dangerous. Probably the judges regard the net- 
work of wires that adorns our cities as an Eolian 
harp on a large scale. But these wires have proved 
very much in the way in the case of great fires. 


Mr. William M. Meigs has an important article in 
the American Law Register for July, on the relief 
of the Supreme Court of the United States. He 
proposes to relieve it by bleeding, as some reform- 
ers once proposed to relieve our Court of Appeals. 
Mr. Meigs proposes to abolish the right of appeal 
on the ground of citizenship. After showing that 
this class of cases constitutes more than one-third of 
the entire number, and give special and peculiar 
trouble to the Court, and after answering the con- 
stitutional objection, he observes: ‘‘ We think these 
facts show that the jurisdiction depending exclu- 
sively on citizenship involves great and peculiar 
trouble, and it would seem, therefore, that the de- 
cision of a hundred such cases must demand not a 
little more time and labor than do an average 
hundred cases of strictly Federal law. Therefore, 


as the citizenship cases constitute slightly more than 
a third of all their cases, we should, by abolishing 


root and branch this source of jurisdiction, reduce 
their labor considerably more thana third. This is 
a vast reduction, and the only question that remains 
is the advisability of the step. Is there any reason 
to-day for the court’s being troubled with this mass 
of cases which do not belong to the system of juris- 
prudence which it is their function to erect? We 
cannot see that there is. The reason for the consti- 
tutional grant of jurisdiction in such cases is well 
known and was doubtless a hundred years ago a 
very valid one, but it would seem to have no vital 
force any longer. At the time the provision was 
adopted, we were emerging from a condition in 
which each State had been actively engaged in 
erecting its own walls of restrictions, with the view 
of helping itself and injuring its neighbors, and 
there is no doubt that there were strong feelings of 
jealousy and distrust among the different States of 
the confederation. This condition of affairs was 
the very reason for the making and adoption of the 
Constitution, and it is highly natural, therefore, 
that it contained the provision. There would likely, 
otherwise, have been frequent bickerings and dis- 
contents about verdicts and decisions going against 
citizens suing in States where they did not live, 
and one of the very purposes of the Constitution 
would have been frustrated for a time. But the 
course of nearly one hundred years has changed all 
this. It is hackneyed now to speak of the nearness 
of all parts of the country to each other and of the 
closeness with which we are bound together in all 
the affairs of daily life, but it is only the more true, 





because hackneyed. It is undoubtedly the case that 
San Francisco is effectively as near us to-day as 
Boston was to Richmond a hundred years ago. 
The New Yorker is vastly better acquainted to-day 
with the Chicagoan than he then was with the man 
from New Haven. We are all closer together in 
point of mere time, and in other matters our close- 
ness to each other is even greater. And this con- 
stant intercourse and knitting of interests has had 
that effect which was to be eXpected. We have be- 
come better friends, more similar in manners and 
customs, more willing to trust each other, and we 
do not now look with staring eyes at the citizen of 
another State as he passes us in the street or we deal 
with him. On the contrary, we daily see and deal 
with many of them, without even knowing it, or 
caring, if we do. It may fairly be said that that 
prejudice, which was the cause of the constitutional 
provision, is a thing of the past. If it was then, it 
is no longer, the case that a citizen of any State 
need fear that he will fail of receiving a fair trial, 
let his suit be in what State you please. We must 
not forget, that in the Federal as well as the State 
court, he will meet with a jury of citizens of an- 
other State than his; and, if the change proposed 
is made, the only difference will be that he will 
have his trial presided over by a judge, who is also 
a citizen of another State than he, which may, pos- 
sibly, not be the case, when he has the right to sue 
in the Federal courts. We should be loath to be- 
lieve that this would put the party from a distance 
in any peril of not getting an impartial trial, nor do 
we think there is any evidence whatsoever that such 
would be the case. If we are right as to the ques- 
tion of prejudice, there is certainly no valid reason 
why the jurisdiction should not be abolished. If 
it is said that their jurisdiction is necessary in such 
cases on account of questions of commercial law, 
the answer is plain that by far the greater number 
of such cases — and often growing out of a trans- 
action identically the same as that which it is ar- 
gued the Federal courts should decide — must in- 
evitably be subject exclusively to the courts of the 
State; and that system sadly lacks uniformity, 
which holds a defendant not liable on one contract 
and yet liable on another, when the sole difference 
between the first and the second is that the parties 
to the second are entitled to sue in the Federal 
courts. And in the vast majority of such cases, the 
Federal courts are, by universal admission, called 
upon, merely owing to adventitious circumstances, 
to administer the law of another forum. It is cer- 
tain that they cannot exercise this function any bet- 
ter than the courts of the State, whose very breath 
of life is the law in question. As to the compara- 
tively few cases of this nature, in which they de- 
cline to follow the law of the State as expounded by 
her tribunals, it is submitted that their soundness, 
as also their expediency, are matters of grave doubt. 
This line of decision has given rise to another great 
element of uncertainty as to party’s rights — as well 
citizens as non-citizens of the State — and has un- 
questionably not attained any such degree of def- 
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initeness as enables counsel to advise on,the subject. 
The decisions are undoubtedly very conflicting, the 
question is one of the greatest difficulty and ob- 
scurity in itself, and the court has not succeeded 
in elaborating any system out of it, which offers a 
reasonable prospect of a scientific basis. We think 
therefore that even those who support this class of 
decisions, must feel that their importance is not 
sufficiently great to render it worth while to yield 
up the great prospect offered of relieving the court 
without the creation of new courts and complicated 
machinery.” Mr. Meigs would also cut off appeals 
from the District of Columbia, constituting five per 
cent,and Territorial cases involving more than $1,000, 
constituting four per cent of the entire number. 


—_>—____- 


NOTES OF CASES. 
N the note of case on People v. Mann, 29 Alb. Law 
Journ. 503, the sentence, ‘It has been decided, 
however, that the prohibition as to age did not apply 
to county judges,” should read: “It has been decided, 
however, that the prohibition as to age does apply to 
county judges.” 


It was long since decided that a “running switch ” 


in a thickly settled locality is negligent. The other 
end of this question is now decided in Jloward v. St. 
Paul, etc., Ry. Co., Minnesota Supreme Court, June 
12, 1884, 20 N. W. Rep. 93, where it is held that 
whether ‘‘ kicking ” is negligent is a question for the 
jury. The court said: “ When the manner of run- 
ning the cars across the street by ‘kicking,’ and the 
situation of the tracks, had been explained to the jury, 
and the rate of speed at which they were run across, 
shown, together with the character of the night as to 
darkness, and of the street as to the extent to which it 
was traveled, it was peculiarly the province of the 
jury to determine whether the rate of speed was rea- 
sonable, and whether ‘kicking’ the cars —that is, 
giving them an impetus sufficient to carry them to 
the desired point—is a more dangerous mode of 
running them across a street than running them 
across with the engine, and whether it is any more 
convenient, No one can be so ignorant of the oper- 
ating of railroads as not to know that the engine 
can run across at a snail’s pace, while ‘ kicking’ must 
require considerable speed to be given at the start 
to carry the cars to the point of destination. It was 
proper to submit the questions to the jury, though 
there was no expert testimony, for the matters came 
within the common sense and common observation 
of the jury.” We suppose that whether “kicking ” 
is justifiable in a political party sense is also a ques- 
tion for the jury. 


In Quinn v. Chicago, B. and Q. R. R. Co., Supreme 
Court of Iowa, April, 1884, 18 Rep. 47, it is held that 
where an owner, by his act or permission allows 
water to collect on his land and it percolates so as to 
injure the cellar and foundation walls of his neigh- 
bor’s house, he is liable for such injury in dam- 





ages. The court said: ‘‘ The rule is well settled that 
no action can be maintained for the diversion of 
percolating water, where the act of diversion is done 
by the owner of the premises where done, and is 
done in good faith. But the injury complained of 
in this case did not arise from the diversion of per- 
colating water from where it was wanted, as from 
a well or spring, but from so collecting water that it 
reached, by percolation, to where it was not wanted, 
to-wit, to a cellar and to the foundation walls of a 
house. Our attention has been called to no case 
where the precise question presented has been de- 
cided. On principle it would seem that the plaintiff 
ought not to recover for such damage if it resulted 
from the lawful and reasonable use by the defendant 
of its own lot. How far the plaintiff's house was 
from the line between her lot and the defendant’s 
does not appear; but the evidence shows that it was 
near. It shows that it was only four feet between 
the house and the excavation. If the distance be- 
tween the house and the line was not such as to 
afford immunity against water percolating from the 
defendant’s lot, it was the fault of the person who 
built the house, unless the water was collected and 
suffered to stand on the defendant’s lot through 
some unlawful or unreasonable use or sufferance. 
Such use or suiferance the owner of the injured 
premises was not, we think, bound to anticipate, and 
consequently was not bound to provide against. It 
is true that there was no necessary connection be- 
tween the condition of the water which made it a 
nuisance, if it was such, and the injury sustained 
from the undermining of the house; yet it cannot 
be denied that the length of time during which the 
water was allowed to stand was, among other things, 
the cause of both. It is to be observed also that 
during the continuance of the nuisance the defend- 
ant was without excuse in suffering the water to 
remain. The defendant was under constant obli- 
gation to remove it, and the plaintiff had reason to 
suppose that it would remove it. During that time 
it was not for the defendant to say that the injury 
being sustained by the plaintiff was not actionable, 
because merely incidental to the exercise by the de- 
fendant of its own rights. While we think that the 
instruction asked went too far, and was properly re- 
fused, the court should, we think, have submitted 
the question as to whether the defendant became 
guilty of a nuisance, as alleged in the petition, and 
should have instructed the injury that in case they 
so found they might allow the plaintiff for such in- 
jury as her premises sustained from the percolation of 
water from the excavation after the same became 
and while it remained a nuisance.” 


In Ballard v. Tomlinson, Ch. Div., Feb., 1884, 50 
L. T. R. 230, the plaintiff, a brewer, drew his water- 


supply from a well on the premises. On the adjoin- 
ing premises there was a well. By drawing water 
from one well the level of the other was lowered, 
but the connection between the wells was entirely 
natural. The defendant used his well as a cesspit 
whereby the water in the plaintiff's well became pol- 





44 


THE ALBANY LAW JOURNAL. 








luted. He sued for an injunction and damages. 
Held, no cause of action. The court, Pearson J., 
said: ‘I do not hesitate to say that the case is an 
important one. Mr. Cookson has quoted to me the 
case of Womersley v. Church, which was a case be- 
fore Lord Romilly, and is reported only in the Law 
Times. Mr. Cookson says that that case is an author- 
ity to show that no man is allowed on his own land 
to create a nuisance of such a nature as to foul his 
neighbor’s water, or to allow sewage water to per- 
colate from his land into his neighbor’s well. That 
case is very shortly reported inthe Zaw Times. The 
conclusion at which I arrive upon reading that case 
is this, that what the defendant in that case did was 
so to deal with his own land that the foul water 
percolated through his land, and through the sides 
of his neighbor's well, injuring the water in his 
neighbor’s well. I agree that he cannot be allowed 
to do that. Where however you are dealing with 
water which is invisible, and of which for all pur- 
poses in this court I must assume that nobody knows 
what the course has been or will be, what to my mind 
the plaintiff has to show is that any injury is done 
to any right of his. Now if I am correct in coming 
to this conclusion that the person who gets first con- 
trol of that water is at liberty to use it for any pur- 
poses that he pleases, then I say, to begin with, no 
injury is done to the plaintiff. He takes his chance, 
when the water comes to him, of what the water 
may be. He is entitled to that subterranean water 
as it reaches him, but he cannot complain that his 
neighbors have (if they have done so) exercised their 
rights before it reaches him, and have done so in 
such a manner as either to deprive him of the water 
altogether or to alter its quality. I come, therefore, 
to this conclusion, that so far as that point of view 
is concerned the plaintiff has no right of action 
against the defendant. As to the other part of the 
case the solicitor-general put it exceedingly clearly 
this morning. He said this: It is in evidence that 
at this particular part of Brentford you are very 
nearly at the bottom level of the chalk stratum, and 
that there is nothing whatever to show, that if the 
two wells were left in perfect quiet, any thing com- 
ing from the defendant’s well would get into the 
plaintiff's well. The solicitor-general argues that 
both wells being in a state of equilibrium, what- 
ever the defendant poured down his well would 
remain there, and whatever water there was un- 
der the plaintiff's property would remain pure, 
and that nothing would escape from the defend- 
ant’s well to the plaintiff's well. ‘But,’ says the 
solicitor-general, ‘if you choose to alter that state 
of things; if you choose for your own purposes, 
and for the use of the water, to pump your well, and 
to create a vacuum, the result is this, that as the 
cone of exhaustion extends you arrive at last at the 
defendant's well, and you naturally draw away from 
him that which is lying under his well. The defend- 
ant does not complain of that, but he says, if you 
choose to come upon my premises and draw water 
which is there from me, you must be content to take 
the water as you find it, and you cannot complain 


case is here presented. 





that the water is dirty when you yourself have come 
to seek it, and have taken it away. I did not send 
it to you. I left it where it was; you have ex mero 
motu, chosen yourself to come and draw off that 
water.’ Now is not that true? Must it not be the 
case, all this water lying in the chalk stratum, that 
any person who draws it must draw it from his 
neighbors? Of course it is not water confined in an 
inexhaustible reservoir immediately at the bottom of 
the plaintiff's premises; but it is water lying in a 
very large stratum underneath, and if you take away 
from it, the place from which you take it away must 
be immediately supplied by water coming more or 
less from a distance, and the longer you pump the 
greater the distance from which it will come. Is it 
not, therefore, one of the incidents of the use of this 
water, that if you choose to use it, you take it at 
once subject to every single thing that has occurred 
to it by the use of it by other proprietors at a greater 
distance before it can reach your premises. I must 
say that I think that argument is sound. If that is 
so, then there is also a good defense on that ground 
to the plaintiff's action.” 

In Proctor vy. Putnam Machine Co., Supreme Judi- 
cial Court of Massachusetts, May 8, 1884, 18 Rep. 
51, plaintiff, acting under an honest mistake of 
fact as to the true boundary line between his estate 
and that of defendant, gave defendant oral permis- 
sion to build a wall on such supposed true line, and 
the wall was so built. //eld, that plaintiff was not 
estopped for maintaining a writ of entry for the re- 
covery of his land on which the wall was built. 
The court said: ‘‘ A mistake of fact honestly made 
by the plaintiff as to the location of the boundary 
line of his lot by which he was induced to assent 
to the placing of a wall thereon by the defend- 
ant could not operate either to convey the land 
or estop the plaintiff from asserting his title thereto. 
The instruction that if the plaintiff acted with any 
fraudulent intent to deceive or mislead, he would be 
estopped from maintaining the action sufficiently 
guarded the rights of the defendant. While it has 
been held that in a matter of boundary, which is a 
question of the true line of division between adjoin- 
ing estates, uncertainty may be removed by an arbi 
tration and an award, which not directly operating 
to convey the land, will conclude the parties from 
disputing the boundary as thus determined, no such 
Goodridge v. Dustin, 5 Met. 
363. Where a boundary line has been erroneously 
run between adjoining estates without fraud and 
under a mutual mistake, one party is not estopped 
from claiming his own land up to the true line be- 
cause the other has with his knowledge erected build- 


ings or incurred expense by reason of the mistake. 
Tolman v. Sparhawk, 5 Met. 469; Lirerpool Wharf 


v. Prescott, 7 Allen, 494. An occupation according 
to such erroneously drawn line, if adverse and under 
a claim of right, would without doubt effect a change 
of title if sufficiently long continued, but within the 
period of limitation the party who has thus permitted 
another to occupy beyond the true boundary may 
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assert his own title. Neither lands nor any interest 
therein are to be conveyed by mere oral agreement, 
and the declarations or admissions of a demandant, 
made in good faith and by mere mistake, cannot 
estop him from proving the legal title to his estate, 
even if but for such admissions or declarations the 
tenant might not have incurred the expenditures 
which he has made. Tolman v. Sparhawk, 5 Met. 
469; Brewer v. Boston and Worcester R. R., id. 478. 
We are aware that some decisions in other States 
have held a different rule, but as we deem that laid 
down by the presiding judge to be well sustained 
by our own authorities it does not seem necessary to 
consider them.” To same effect, Hass v. Plautz, 56 
Wis. 106; 8. C., 48 Am. Rep. 699. 


a 


THE PRESUMPTION OF SURVIVORSHIP. 


Rute I. There is no presumption as to the order in 
which two or more persons died who are shown to have 
perished in the same accident, shipwreck or battle. The 
law regards them as having died at the same instant. 


The common law (unlike the civil law in this respect 
which answers the questions arising out of the death 
of several persons ina common calamity by recourse 
to a number of fixed presumptions based on the age, 
sex and strength of the parties) (1) does not attempt 
to ascertain, in the absence of any evidence on which 
tu go, the survivor of acommon catastrophe. Strictly 
it may be said that the common law presumes neither 
that one survived northat all perished at the same 
moment. But by leaving the matter as one unascer- 
tainable, ‘‘the practical consequence,’’ as has been 
said, ‘is nearly the same as if the law presumed all to 
have perished at the same moment.’ It is in fact ex- 
actly thesame. Where two persons (whether of the 
same or different ages, sexes or physical conditions) 
perish in an accident, shipwreck or battle, and there is 
no evidence to show which one of the several survived, 
the law will not raise any presumption from the fact 
that one was younger or stronger, or of the more hardy 
sex, that he survived an older or a weaker or a less 
hardy victim. The party alleging that one survived 
the other must prove it; the onus is on him who 
claims a right or title upon the theory of the survivor- 
ship of one to prove that fact affirmatively.(2) 

ILLUSTRATIONS. 

1. H. and his wife, while ina railroad car together, 
are precipitated through a bridge into a river. They 
are afterward found dead, and no proof of one surviv- 


(1) So in California Civ. Code, § 1963, subd. 40. 

(2) Mason v. Mason, 1 Merivale, 307 (1816); Wallaston v.Ber- 
keley, 2 Ch. Div. 213 (1876); Re Heuss. 2 Salk. 533; Re Wheeler, 
37 L. J. (P. & M.) 40; Robinson v. Sallier, 2 Woods, (. C. 187 


(1875); Contra Calvin, Procurator-General, 1 Hagg. Ecc. 92 
(1827); and see Durrant v. Friend, 5 DeG. & Sn. 345 (1852); 
Scutton vy. Patullo, L. R., 19 Eq. 375 (1875); R. v. Hay, 1 W. 
Black, 646. This was the celebrated case of General Stanwix, 
who, with his wife and daughter by a former marriage, per- 
ished at sea on a voyage from Dublin to Eugland. Mr. Teame 
composed two ingenious arguments, one in favor of each of 
the claimants, which are printed in his posthumous works. 
In Selleck v. Booth, | Tow. & Coll. C. C. 117, Vice-Chancellor 
Knight Boice held that a presumption of priority of death 
might arise from the comparative age, strength and health 
of the parties. In this case two brothers perished In a ship- 
wreck; one was the master; the other the second mate of the 
vessel; and he ruled that the former (the elder) would be pre- 
sumed to have survived the latter as being the most expe- 
rienced sailor. Mr. Taylor (Ev. vol. 1, 2 160) says of this case 
that it ** cannot be relied on as authority, since it is opposed 
toa long current of decisions,” 





ing the other is presented. Held, that neither trans- 
mitted any rights to the other, and the heirs of H. 
must take.(3) 

2. A father and two children were lost in a ship- 
wreck, there being no evidence of survivorship. The 
next of kin of the children claimed. Held, that the 
burden of showing that they survived their father 
being upon them, they could not recover.(4) 

3. A father seventy-three years old, and his daugh- 
ter thirty-three years old, being on board a steamship 
which was lost at sea, perished in the same calamity, 
and nothing was shown which tended to prove that 
one died before the other. The heirs of the daughter 
can take nothing as coming to her from the father. (5) 

4. A. made a will, leaving some legacies and appoint- 
ing his wife residuary legatee; she died, leaving several 
children. A married again, and had no child. A., with 
his wife and all his children, afterward were lost at 
sea. Held, that the will was not revoked. (6) 

5. T. and his wife perished at sea inthe same ship- 
wreck, and there was no evidence who survived. The 
question trose whether the relatives of the husband or 
of the wife were entitled to the residue of his estate. 
Held, that the former were.(7) 

6. A husband and wife were lost with all on board 
ofa packet in the English channel. The next of kin 
of the husband claimed certain as property coming to 
him as the heir of his wife. There being no evidence 
that the husband survived the wife,the application was 
refused. (8) 

7. A husband and wife were swept by the same wave 
into the seaand not afterward seen. Held, that the 
court could not assume that either survived the other. 
(9) 

8. W.and his wife were killed at the massacre at 
Cawnpore on or about the 27th of June, 1857. There 
was no evidence which perished first. There was no 
presumption that either survived the other.(10) 

9. Two persons, husband and wife, made separate 
wills. Inthe husband’s will the property was given to 
the wife, ‘*and in case my wife shall die in my lifetime, 
then to W. W. in trust for the children on their com- 
ing of age.” In the wife’s will (made under a power 
given her by her deceased father, in default of the ex- 
ercise of which the property was to go to relatives spe- 
cifically named) property was given to her husband, 
aud “in case my husband should die in my life-time,” 
then to W. W. absolutely. The husband and wife 
and two children perished at sea, being all swept off 
the deck by one wave, and all disappearing together. 
Held, that there was no presumption that the husband 
had survived the wife or the wife the husband; that 
it was necessary that W. W. should show affirmatively 
that one or the other had survived, and that in the ab- 
sence of such proof the property went to the relatives 
specifically named in the will of the wife’s father, as 
there had been no will by the husband nor any ap- 
pointment by the wife.(11) 

10. A mistress made a will, in which she left her 
housekeeper the whole of her property. Mistress and 





(3) Re Hall, 12 Ch. L. 12, 68 (1879). 

(4) Newell v. Nichols, 12 Hun, 604 (1878). 

(5) Coye v. Leach, 8 Mete. 371 (1844). 

(6) Wright v. Netherwood, 2 Salk. 592 (1743). 

(7) Taylor v.,Deblock, 1 Phill. 261 (1815); Re Selwyn, 3 Hagg. 
Ecc. 748 (1831). In this case the court said: ‘Instances have 
occurred where under similar circumstances the question has 
been, which of the two survived? But in the absence of clear 
evidence, it has generally been taken that both died in the 
same moment.” Re Murray, 1 Curt. 596 (1837). 

(8) Satterthwaite v. Powell, 1 Curt. 705 (1838). 

(9) Underwood v. Wing, 4 De G., M. & G. 657 (1855). 

10) Re Wainwright, 1 Sw. & Tr. 257 (1858); Re Ewart, id. 258 
(1859). 

(11) Wing v. Ungrave, 8 H. 1. Cas. 183 (1860). 
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housekeeper were murdered at the same time, there 
being no evidence which one died first. The claim- 
ants under the servant could not succeed.(12) 

11. W., her husband and child sailed from New 
York to Europe in March, 1841, in the steamship Presi- 
dent. Before this she had procured a policy of insur- 
ance’on her life for the benefit of her daughter. Neither 
the President nor any of its passengers were ever sub- 
sequently seen or heard of. There was no presumption 
that the daughter survived her mother. (13) 

12. A mother and an infant son were lost in a ship- 
wreck. The presumption is that they died at the same 
time.(14) 

13. A. and B., husband and wife, are killed in the 
same casualty, e. g. (the wrecking of a railroad train 
by the giving way of a bridge). The presumption is 
that they died at the same time. (15) 

14. A father, with his two children, perished in a 
shipwreck. There is no presumption either that a par- 
ticular one of the three survived the other, or that 
they did not all perish at the same instant.(16) 

In case 3it wassaid: ‘‘The case stands thus: Sylva- 
nus Keith and his daughter, Mrs. Coye, perished in the 
same disaster. No fact is shown giving the least indi- 
cation that either party, from the nature of the acci- 
dent or the position of the parties, had any advantage 
over the other for protecting life. Nothing is shown 
of their particular capabilities arising from personal 
strength or vigor. Nothing indeed is put into the case 
to control it in favor of either besides age and sex; 
and these are not decisive tests in the present case. In 
truth there is nothing to show that either the father 
or the daughter survived the other. The evidence 

* * * fails to show that the estate of Sylvanus 
Keith ever vested in Caroline EF. Coye, his daughter. 
To effect this it was necessary that she should have 
survived her father. We do not feel authorized to say 
that this fact is satisfactorily established. For aught 
that appears in the present aspect of the case they may 
both have perished together. This being so, and no 
arbitrary presumption being authorized by law in such 
cases arising from age or sex, the consequence is that 
those who seek to enforce their rights as heirs at law 
of Caroline E. Coye must fail in establishing their 
right to a distributive share in the estate of Sylvanus 
Keith.” 

‘“*With respect to the priority,’’ said Sir William 
Wynne in case 4, ‘it has always appeared to me more 
fair and reasonable in these unhappy cases to consider 
all the parties as dying at the same instant of time 
than to resort to any fanciful supposition of survivor- 
ship on account of the degree of robustness. * * * 
Therefore taking into consideration that there was no 
wife or child at his death, I pronounce for the will.” 

In case 5 Sir John Nicholl said: ‘‘ There is no evi- 
dence direct as to this point; some inferences have 
been deduced. It is stated that the two bodies were 
found together. This tends toshow that they were in 
the same situation at the time of death. Upon the 
whole, I am not satisfied that proof is adduced that 
the wife survived. Taking it to be that both died to- 
gether, the administration is due to the representa- 
tives of the husband. I assume that both perished in 
the same moment, and therefore I grant the adminis- 
tration to the representatives of the husband. I am 
not deciding that the husband survived the wife.” 

In case 6the judge said: “The principle has been 





(12) See Doe y. Nepean, 5 B. & C. 92 (1833). 

(13) Moehring v. Mitchell, 1 Barb. Ch. 265 (1846). 

(14) Stinde v. Goodrich, 3 Redf. 87 (1877); Re 
id. 226 (1880). 

(15) Kansas Pac. R. C. v. Miller, 2 Cal. 443 (1874); Russell v, 
Hallett, 23 Kans. 276 (1880). 

(16) Newell v. Nichols, 75 N 


Ridgway, 4 


Y. 78 (1878). 





frequently acted upon that where a party dies pos- 
sessed of property that the right to that property 
passes to his next of hin, unless it be shown to have 
passed to another by survivorship. Here the next of 
kin of the husband claims the property which was 
vested in his wife: that claim must be made out; it 
must beshown that the husband survived. The prop- 
erty remains where it is found to be vested unless 
there is evidence to show that it has been divested. 
The parties in this case must be presumed to have 
died at the same time, and there being nothing to 
show that the husband survived his wife, the adminis- 
tration must pass to her next of kin.” 

Incase 7 Mr. Justice Wightman said: “ We think 
there is no conclusion of law upon the subject; in 
point of fact we think it unlikely that both did actu- 
ually die at the same moment of time, but there is no 
evidence to show which of them was the survivor.” 

‘Where two persons,”’ said Lord Chelmsford in case 
9, “are at one and the same instant washed into the 
sea, and disappear together, and are never seen any 
more, it is not possible for any tribunal called upon 
judicially to determine the question of survivorship to 
form any judgment upen the subject which can be 
founded upon any thing but mere conjecture derived 
from age, sex, constitution or strength of body or mind 
of each individual, and as our law has not established 
any rules of presumption for these rare and extraordi- 
nary occasions, the uncertainty in which they are in- 
volved leaves no greater weight on one side or the 
other to incline the balance of evidence either way. 
If therefore it is necessary for W. W. to establish his 
claim under the will of Mrs. U., should prove that she 
survived her husband, he must altogether fail.”’ 

In case 14 it was said: ‘‘There is no legal presump- 
tion (p. 87, 75 N. Y.) which courts are authorized to 
act upon that there was a survivor any more than 
that there was a particular survivor. It is not claimed 
that the children died at the same time. Indeed it 
may be conceded that it is unlikely that they ceased 
to breathe at precisely the same instant,and as a phys- 
ical fact it may perhaps be inferred that they did not. 
But this does not come up to the standard of proof. 
The rule is that the law will indulge in no presump- 
tion on the subject. It will not raise a presumption by 
balancing probabilities, either that there was a survi- 
vor or who he was. In this respect the common law 
differs from thecivillaw. * * *  Itis regarded 
as a question of fact to be proved, and evidence merely 
that ‘two persons perished by sucha disaster is not 
deemed sufficient. If there are other circumstances 
shown, tending to prove survivorship, courts will then 
look at the whole case for the purpose of determining 
the question; but if only the fact of death by a com- 
mon disaster appears, they will not undertake 
to solve it on account of the nature of the 
question and its inherent uncertainty. It is not 
impossible for two persons to die at the same time, 
and when exposed tothe same peril, under like cir- 
cumstances. It is not as a question of probability very 
unlikely to happen. At most the difference can only 
be afew seconds. The scene passes at once beyond the 
vision of human penetration, and it is as unbecoming 
as it is idle for judicial tribunals to speculate or guess 
whether during the momentary life struggle one or 
the other may not have ceased to gasp first, especially 
when the transmission of the title of property depends 
upon it, and hence in the absence of other evidence the 
fact is assumed to be unascertainable, and property 
rights are disposed of asif death occurred at the same 
time. Thisis done, not because the fact is proved, or 
that there is any presumption to that effect, but be- 
cause there is no evidence and no presumption to the 
contrary. 
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Rute II. But where the calamity, though common to 
all, consists of a series of successive events, separated 
from each other in point of time and character, and each 
likely to produce death upon the several victims, accord- 
ing to the degree of exposure to it, the difference in age, 
sex or health may raise an inference of survivor- 
ship. (17) 





ILLUSTRATIONS. 

C., his daughter H. and son W., each between fif- 
teen and sixteen years old, perished in a shipwreck. 
The ship struck a rock, and for some hours the passen- 
gers worked to lighten her, and to reach places of 
safety. The father was in very feeble health, and un- 
able to reach the upper deck, which was swept by the 
waves last, and which the children reached. The pre- 
sumption was that the father perished first.(18) 


Rute III. And the one of several in a common danger 
which proved fatal to all,who was last seen or heard 
alive within the operation of the cause of death, is pre- 
sumed to have survived the others. 


ILLUSTRATIONS. 

1. C., his daughter H. and son W. perished in aship- 
wreck. The ship, after striking, was swept by the 
waves, and C., who was at thetime on the lower deck, 
was washed off. Subsequently H. and W. were seen 
onthe upper deck. The presumption was that H. and 
W. survived their father. (i9) 

2. B.and his wife perished on board a steamboat at 
sea by the explosion of one of the boilers, which shat- 
tered the vessel and caused it to fall to pieces and sink 
in about half an hour. Mrs. B. was seen and heard 
calling for her husband after the disaster, but he was 
not heard to answer, nor was heseen at any time after 
the explosion. The presumption was that the wife 
survived the husband.(20) 

3. U., his wife and daughter C. were lost in a ship- 
wreck. A wave swept them from the deck simulta- 
neously. U.and his wife were not afterward seen, 
but C. was subsequently lashed to a floating spar by a 
sailor to whom she called. The presumption was that 
C. survived ker parents.(21) 

4. Father and son were hanged for acrime at the 
same time. Witnesses observed the son move his legs 
after the father had apparently become insensible. 
The presumption was that the son survived.(22) 

Joun D. LAwson. 

Str. Louts, Mo. 

PERSONAL INJURY — CONDITION OF PLAINT- 
IFF—EVIDENCE. 


WISCONSIN SUPREME COURT, MARCH 18, 1884. 


WRIGHT vy. City oF Fort Howarp. 


After a plaintiff suing for injuries occasioned by a fall upon 
a defective sidewalk has testified to her pregnancy at 
the time, the question, ‘‘ Did any thing happen to you by 
reason of that fall?’’ is competent. 

When, in reply to that question, plaintiff testified that she 
suffered a miscarriage, held, that the question, “ State 
whether you are not now suffering from the effects of 
that fall,”’ could not be objected to as leading. 

A person, though not a medical expert, may testify with re- 
spect to the present injury he is suffering from a fall. It 
is a matter of fact and not mere opinion. 


PPEAL from Circuit Court, Brown county. This 
is an action for damages to the plaintiff wife by 


(17) See Coye v. Leach, 8 Metce. 371 (1844); Pell v. Ball, 1 
Cheeves (Eq.), 8S. C., 99 (1840). 

(1°) Smith v. Croom, 7 Fla. 147 (1857). 

(19) See Smith v. Croom, 7 Fla. 80 (1857). 

(20) Pell v. Ball, 1 Cheeves (Eq.); S. C., 99 (1840). 

21) Underwood vy. Wing, 4 De G., M. & G. 638 (1854) 

(22) Broughton y. Randall, Cro. Eliz. 503. 








reason of a defective sidewalk in the defendant city 
From judgment entered on verdict for plaintiff, de- 
fendant appeals. 


Hudd & Wigman, for respondents. 


Charles E. Vroman and W. J. Lander, for appel- 
lant. 


Cassopay, J. Counsel for the defendant assigns as 
error (1) that the court improperly overruled certain 
objections to questions put to the plaintiff, Mrs. 
Wright, while being examined in her own behalf. 
After describing her fall, and stating her pregnancy at 
the time, she was asked: ‘‘Did any thing happen to 
you by reason of that fall?’’ This was objected to as 
incompetent, and the objection was overruled, and the 
defendant excepted. To that question the witness 
answered, in effect, that she fell on Saturday after- 
noon, and had a miscarriage the following Monday; 
that she went home as usual, but that it was hard get- 
ting there,and that she felt faint. Neither the question 
nor the answer seems open to the objection made. Ob- 
jection on the ground of incompetency generally goes 
to the fitness, ability, or capacity of the witness; the 
quality, fitness, adequacy, or legal sufficiency of some 
document, record, writing, or other evidence. It is 
sometimes inadvertently used in the sense of irrele- 
vancy or immateriality. But the evidence in question 
was within the issue, and bore directly upon the ques- 
tion of damages. In no sense can it be regarded as in- 
competent. 

2. The same witness was also asked this question: 
‘* State whether you are not now suffering from the 
effects of that fall?’’ This was objected to as leading, 
immaterial, and incompetent. Certainly it was 
neither incompetent nor immaterial, for the reasons 
just given. A leading question is one which unmis- 
takably suggests the desired answer. Mc/herson v. 
Rockwell, 37 Wis. 159. The only word inthe question 
tending to suggest such answer is the word “not.’’ In 
In view of the fact that she had already testified in ef- 
fect that the fall produced a miscarriage, which must 
necessarily have caused suffering, we cannot say there 
was any abuse of discretion in overruling the objec- 
tion. Id. The leading feature of the question only 
went to the continuation of the suffering. 

3. The same witness was also asked this question: 
‘** What injury are you suffering from now in conse- 
quence of that fall?’’ This was objected to as imma- 
terial and incompetent, and for the further reason 
that the witness had not shown that she had medical 
knowledge, or was capable of testifying as an expert. 
The question was certainly material and competent 
for the reasons given. Was it objectionable for want 
of medical knowledge or capacity of the witness to 
testify as an expert? The mere opinion, without 
knowledge, of a non-expert is inadmissible. Yanke v. 
State, 51 Wis. 469; 8. C.,8 N. W. Rep. 276. But here 
the inquiry was as to what injury tbe witness herself 
was then suffering from in consequence of the fall? It 
did not necessarily caJl for the exercise of any scien- 
tific knowledge or skill. It called for facts relating to 
the then present condition of the witness, her suffer- 
ing and the source of it. The nature of the injury was 
such that the cause of her suffering was more or less 
latent and concealed from common observation, and 
yet necessarily perceptible to the senses of the witness. 
It in effect asked her what pain or disability she was 
then enduring in consequence of the fall. It is very 
much like the question put to the plaintiff witness who 
sued for personal injury in Creed v. Hartman, 8 Bosw. 
123, which was this: ‘‘State to the jury the effect of 
that injury upon you, and how your situation is.” 
And it was held admissible, on the ground that there 
was no opinion of an expert elicited or requested, It 
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simply called for “‘facts of which’’ the court said, 
“she, in some respects, could alone be fully apprised, 
and in all was best apprised.” That case was affirmed 
in the Court of Appeals; but seemingly, counsel aban- 
doned that objection, for it received no attention in 
that court. 29N. Y. 591. To the same effect is South, 
etc., Co. v. McLenden, 63 Ala. 266; Laws. Ex. Op. Ev. 
470 et seq. 

Mrs. Wright was certainly much better qualified to 
state her own internal condition, her own pain and 
suffering, and perhaps the source and cause of it, than 
any one else, and especially better than any non-ex- 
pert. But courts have gone further, and held that 
unskilled witnesses are not precluded from testifying 
to such facts as come within their own observation re- 
lating to ordinary injuries or sickness of those with 
whom they have consorted. Sydleman v. Beckwith, 43 
Conn. 9; Parker v. Boston, etc., Co., 109 Mass. 449; 
Com. v. Sturtivant, 117 id. 122; Thompson v. Stevens, 71 
Penn. St. 161; Elliott v. Van Buren, 33 Mich. 49; Wilk- 
inson v. Mosely, 30 Ala. 562; Rogers v. Crain, 30 Tex. 
284; 1 Greenl. Ev., § 440, and notes. The rule seems to 
be based on the ground of necessity, and confined to 
cases where the subject of inquiry isso indefinite and 
general as not to be susceptible of direct proof, or 
where the facts are so numerous orchangeable as to be 
incapable of being held in the memory or detailed to 
the jury. Id. We must therefore conclude that 
where a plaintiff sues for personal injury and is a wit- 
ness in his own behalf, and his pain, suffering, or in- 
ternal condition is pertinent tothe issue and percepti- 
ble to his senses, a question put to such party eliciting 
a description of such pain, suffering, or condition, and 
pot necessarily requiring scientific skill or knowl- 
edge, is a question calling for facts, and not mere 
opinion. 

4. The court submitted to the jury the question 


whether the plaintiff, Sarah, at or about the time de- 
scribed in the complaint, fell on the sidewalk and re- 


ceived injuries by the fall. The jury answered, yes. 
The court also submitted to the jury the question 
whether the plaintiff, Sarah, was in the exercise of or- 
dinary care when she was thrown on the sidewalk and 
received her injuries. They answered, yes. Com- 
plaint is made, that in submitting each of these ques- 
tions, the judge expressed himself to the effect that he 
knew of no evidence in the case that would justify 
them in answering either question in the negative. 
The first question does not find that the miscarriage 
was the result of the fall, nor the extent of the injury, 
but simply that she fell and was injured. We find no 
evidence to the contrary. Upon the undisputed evi- 
dence, the court would have been justified in direct- 
ing the jury to answer each of these questions as they 
did. Berg v. Chicago, M. & St. P. R. Co., 50 Wis. 419; 
7 N. W. Rep. 347; Gammon v. Abrams, 53 Wis. 325; 10 
N. W. Rep. 479; Schwitzer v. Connor, 57 Wis. 177; 14 
N. W. Rep. 922. This being so, the defendant is in no 
position to avail itself of error in the manner of sub- 
mitting either of those questions; much less in the 
mere expression of an opinion as to the absence of 
such evidence. 

5. We do not understand that the court charged the 
jury that the plaintiffs might recover not only for loss 
of the wife’s services, but also for the expense of labor 
substituted for the ordinary service of the wife. The 
charge did direct them that they “must consider all 
the evidence touching” those and the other facts in 
the case. But when the court came to tell the jury 
what they should allow as damages, if they found for 
the plaintiffs, there is nothing said as to the expense of 
such hired help. 

6. Error is assigned for refusing to submit to the 
jury the question: ‘‘ Did slight want of ordinary care 
on the part of the plaintiff, Sarah L. “right, exist at 





the time of the accident, and did that materially con- 
tribute to the injury?” and then refusing to instruct 
the jury “that a slight want of ordinary care assisting 
the accident, contributing to it, is the contributory 
negligence implied by law, is the negligence mentioned 
in the question submitted.” 

For the want of sufficient evidence to support an af- 
firmative finding, the court properly refused to sub- 
mit to the jury the question proposed. For the same 
reason, the court properly refused to instruct the 
jury upon that question. Cronin v. Delavan, 50 Wis. 
375; 7 N. W. Rep. 249. Besides the instruction itself 
was erroneous. There is no such thing as ‘“‘ contribu- 
tory negligence implied by law.’’ It may be implied 
from admitted facts. Holt v. Peters, 55 Wis. 411; 18 
N. W. Rep. 219. So it may be inferred, as a matter of 
fact, from the plaintiff's own evidence, if it be such as 
to justify the inference. Id. 

7. Error is assigned because the court refused to set 
aside the verdict and grant a new trial, on the ground 
that the findings to the effect that the city authorities 
had knowledge, actual and constructive, of the defec- 
tive condition of the sidewalk, at and previous to the 
time of the accident, were against the weight of evi- 
dence. It is enough to say, upon this question of fact, 
that each member of the court has carefully examined 
the record, and none of us feel authorized to reverse 
the judgment for want of evidence. Nor would we be 
justified in reversing the judgment on the ground of 
excessive damages. There was evidence tending to 
prove and the jury found that the injuries were per- 
manent. This being so, we are not convinced that the 
jury were misled by passion, prejudice, or ignorance. 
The power of setting aside verdicts for excessive dam- 
ages in an action of tort is very sparingly used, and 
never except ina clear case. Corcoran v. Harran, 55 
Wis. 128; 12 N. W. Rep. 468. 

The judgment of the Circuit Court is 

Affirmed. 


—- 


RIGHT TO MORTGAGE CORPORATE FRAN- 
CHISE. 
UNITED STATES CIRCUIT COURT, S. D. NEW YORK, 
FEBRUARY 11, 1884 


Mempuis & L. R. Co. v. Dow.* 


A corporation cannot retain property acquired under a trans- 
action ultra vires, and at the same time repudiate its ob- 
ligations under the same transactions. 

A corporation is not precluded from contracting with its bond- 
holders because they own all the stock. It may also law- 
fully mortgage its franchise for the purchase money. This 
right follows as a necessary incident to the right of man- 
aging its business according to the usual customs of men. 

A railroad corporation organized in Arkansas issued bonds se- 
cured by trust mortgage of its franchises and other prop- 
erty; the mortgage was foreclosed, and a scheme of reor- 
ganization adopted, in pursuance of which the company 
conveyed all its property to the trustees, and the bond- 
holders formed a new corporation, to which the fran- 
chises and other property of the old one were conveyed by 
the trustees. The new corporation, thus composed en- 
tirely of the origina) bondholders, issued its bonds to those 
bondholders, secured by mortgage of its franchises and 
other property; and the new bonds were received in lieu 
of the old. Afterward portions of the stock passed into 
other hands. Held, that the bonds constituted a valid ob- 
ligation,not withstanding the stockholders of the contract- 
ing corporation were the contractees, and notwithstanding 
a provision in the Constitution of Arkansas forbidding pri- 
vate corporations to issue stock or bonds except for value 
actually received, 


y equity. 





*19 Federal Reporter, 388. 





[swore = Ss § 


~~ FF wu Fg 


THE ALBANY LAW JOURNAL. 











Dillon & Swayne, for plaintiff. 

Platt & Bowers, for defendant. 

WaALLACcE, J. The complainant’s bill is filed against 
the trustees and holders of the mortgage bonds of the 
complainant for $2,660,000, and the mortgage upon its 
corporate franchises and property for securing the 
same, executed May 2, 1877, seeking to annul the 
bonds and mortgage, upon the ground that they were 
issued and executed by the complainant without cor- 
porate power in that behalf. 

A brief statement of the facts relating to the crea- 
tion of the mortgage bonds, their origin, considera- 
tion and purpose, will serve to present the legal ques- 
tions involved. The complainant, created under a 
special act of the Legislature of Arkansas, is a reor- 
ganized corporation, which has succeeded to the prop- 
erty and franchises of a former corporation of the 
same name under the foreclosure of a mortgage of 
that corporation, and a conveyance under the decree 
of foreclosure. By the terms of that mortgage, and 


by the provisions of the decree of foreclosure in con-, 


formity therewith, it was provided that if the trustees 
named in the mortgage should be requested so to do 
by amajority of the holders of the bonds secured 
thereby they might purchase the property, and in that 
case nO bondholder should have any claim to the 
premises or the. proceeds thereof, except for his pro 
rata share, as represented in a new corporation or 
company to be formed, by a majority in interest of 
said bondholders,-for the use and benefit of the hold- 
ers of the mortgage bonds. The trustees purchased at 
the sale, and thereupon the bondholders proceeded to 
organize the present corporation. There was due to 
the holders of the old mortgage bonds $2,600,000 of prin- 
cipal, and $1,500,000 of unpaid interest,and the scheme 
of reorganization contempiated the acceptance by the 
bondholders of the new mortgage bonds in place of 
the old ones, and of the capital stock in place of their 
accrued and unpaid interest. Accordingly, by the 
terms of the reorganization agreement, the capital 
stock of the new corporation was fixed at $1,300,000, 
divided into 13,000 shares of $100 each, and was de- 
clared to be full paid; and by the same agreement the 
trustees who had purchased at the foreclosure sale 
were directed to transfer the property and franchises 
purchased by them to the new corporation upon the 
condition, among others, that the new corporation 
should execute and deliver to said trustees the new 
mortgage bonds for $2,600,000, now sought to be set 
aside. Thereupon—the new corporation having agreed 
to accept a conveyance of the property and franchises 
of the old corporation pursuant to the terms of the 
reorganization agreement-—-the trustees conveyed the 
same to the new corporation, the deed of conveyance 
reciting the conditions upon which, as trustees, forthe 
owners of the outstanding mortgage bonds, thoy were 
authorized to make such conveyance, and further re- 
citing the acceptance of such conditions by the new 
corporation. The corporation accepted this convey- 
ance, and took possession under it. Every certificate 
of shares of stock issued by it contains a recital that 
the holder takes his stock subject to the mortgage 
bonds in question. The new mortgage bonds were is- 
sued and delivered to the trustees for the holders of 
the outstanding mortgage bonds,and were distributed 
by the trustees pro rata to the holders of those bonds. 
The capital stock was also apportioned among the 
holders of these bonds pro rata, and certificates were 
delivered for the shares to which each bondholder was 
entitled. 

After the reorganized corporation had operated the 
railroad for several years, and early in the year 1889, 
the majority of the stock was acquired by Messrs. 
Margrand, Gould and Sage in the interest of the St. 





Louis, Iron Mountain and Southern Railway Com- 
pany. The object seems to have been to acquire con- 
trol of the corporation and subordinate its manage- 
ment to the interest of the Iron Mountain company. 
The parties who thus acquired control now control the 
corporation, and speaking through it, insist that the 
mortgage bonds, which were the consideration of the 
transfer of the property to the corporation, are void, 
and should be set aside. 

The case then is this: The complainant is a corpora- 
tion which was brought into life by a body of credi- 
tors of a pre-existing corporation, who had succeeded 
to all the property thereof, and who proposed to con- 
vey such property to the complainant upon receiving, 
among other considerations, the mortgage bonds in 
suit. The complainant assented to this proposition, 
accepted a conveyance of the property, and executed 
its mortgage bonds. It asserts now that although it 
had power to acquire the property it had no lawful 
power to pay for it in the terms and manner promised. 
Its contention is founded upon a section of the char- 
ter or act of incorporation,by which alone it is claimed 
its power to create a mortgage is conferred, and upon 
a provision of the Constitution of Arkansas which lim- 
its the power of corporations of that State in issuing 
bonds. ‘The section of the charter relied on is section 
9, which is as follows: 

‘The said company may at any time increase its 
capital to a sum sufficient to complete the said road, 
and stock it with any thing necessary to give it full 
operation and effect, either by opening books for new 
stock, or by selling such new stock, or by borrowing 
money on the credit of the company, and on the mort- 
gage of its charter and works.” 

The constitutional provision is contained in article 
12, and declares: 

“No private corporation shalt issue stock or bonds 
except for money or property actually received or la- 
bor done; and all fictitious increase of stock or indebt- 
edness shall be void.”’ 

As the bonds and stock issued by this corporation 
were issued for property actually received, viz., the 
said railroad and all the corporate property, it is not 
obvious how this constitutional provision has any ap- 
plication to the present controversy. It is assumed in 
the argument of counsel for the complainant, and reit- 
erated several times, that the complainant received no 
consideration for the mortgage bonds. Upon what 
theory this is claimed or can be maintained is not ap- 
parent, and indeed is incomprehensible. The original 
corporation had been divested of its property by the 
foreclosure sale. The newly- organized corporation ac- 
cepted a reconveyance upon condition of executing the 
new mortgage bonds to the vendors. Whether the 
complainant is a new corporation or whether it is the 
old corporation, need not be considered, because in 
either view the mortgage bonds were the considera- 
tion of the conveyance. 

The proposition which is advanced that the vendors 
and the vendees were the same persons, and therefore 
there could be no contract or sale, is not even techni- 
cally correct. One of the parties was the corporation; 
the bondholders, by their trustees, were the other par- 
ties. True, the stockholders of the corporation were 
also the bondholders, but the circumstance that all the 
stockholders of a corporation are at the same time the 
several owners of property, which the corporation 
wishes to buy, does not destroy the power of the par- 
ties to contract together. Suppose there were two 
corporations, each composed of the same stockholders, 
can it be seriously contended that one corporation 
could not make a contract with the other? A corpo- 
ration may contract with its directors; why not with 
its stockholders? If the complainant ever acquired 
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the property it was by a purchase; if it could pur- 
chase, the bondholders could sell, and the mortgage 
was the consideration of the purchase and sale. 

The primary questions then are: First, whether 
upon the purchase of property, the corporation could 
mortgage What it acquired, to secure the purchase- 
money; and second, whether section 9 of the charter 
has any application to such atransaction. It is to be 
observed that the complainant does not question its 
own power to acquire the money conveyed toit. It 
cannot do this while it holds on tothe property and 
seeks to remove the lien of the mortgage. If it could 
jegitimately purchase, why could it not, like an indi- 
vidual purchaser, mortgage to secure the price? A 
corporation, in order to attain its legitimate objects, 
may deal precisely as can an individual who seeks to 
accomplish the same ends, unless it is prohibited by 
law to incur obligations as a borrower of mouey. 
“Corporations having the power to borrow money 
may mortgage their property as security. Although it 
was at one time a question whether express legislative 
consent was not required in order to authorize a mort- 
gage of any corporate property, as for example in 
Steiner's Appeal, 27 Penn. St. 313, yet the rule now is 
that a general right to borrow money implies the 
power to mortgage all corporate property except fran- 
chises, unless restrained by express prohibition in the 
act of incorporation or by some general statute.” 
Green’s Brice’s Ultra Vires (2d ed.), 223, 224. 

In the late case of Philadelphia & R. RR. Co. v. Stick- 
ler, 21 Am. Law Reg. 713, the Supreme Court of Penn- 
sylvania considered the question, and Paxson, J., de- 
livering the opinion of the court, said: 

‘So faras the mere borrowing of money is con- 
cerned it is not necessary tu look into the charter of 
thecompany fora grant of express powers. It exists 
by necessary implication. * * * The reason is 
plain. Such corporations are organized for the pur- 
poses of trade and business, and the borrowing of 
money and issuing obligations therefor are not only 
germane to the objects of their organization, but nec- 
essary to carry such objects into effect.” 

In Platty. Union Pacific R. Co., 99 U. 8. 48-56, Mr. 
Justice Strong, speaking for the court, says: 

** Railroad corporations are not usually empowered 
to hold lands other than those needed for roadways 
and stations or water privileges. But when they are 
authorized to acquire and hold lands separate from 
their roads the authority must include the ordinary 
incidents of ownership—the right to sell or to mort- 
gage.’”’ 

The right of mortgaging follows as a necessary inci- 
dent to the right of managing the business of a corpo- 
ration, according to the usual methods of business 
men. Theright of acorportion to mortgage its fran- 
chises, or the property which is essential to enable it 
to perform its functions, is generally denied by the au- 
thorities. But does the reason upon which this denial 
rests have any application to a case like the present? 
Che foundation of the doctrine is that such a mort- 
gage tends to defeat the purposes for which the corpo- 
ration was chartered, and the implied undertaking of 
those who obtained the charter to construct and main- 
tain the public work and exercise the franchises for 
the public benefit. Some judicial opinion is found to 
the effect that there is no good reason for denying the 
right to make such a mortgage without »legislative 
consent, because the transfer of the franchise to new 
hands through a foreclosure is in fact a change no 
greater than may take place within the original corpo- 
ration, and the public interests are as safe in such new 
hands as they were in those of the original corpora- 
tors. Shepley v. Atl. & St. L. R. Co., 55 Me. 395-407; 
Kennebec & P. R. Co. v. Portland& K. FR. Co., 59 id. 
9-23; Miller v, Rutland & W. &. Co., 36 Vt, 452-492. 





Here the mortgage was executed to enable the corpo- 
ration to resume the exercise of its charter powers and 
fulfill the purposes for which it was originally created. 
No precedent has been found denying to a corporation 
the power to execute a mortgage of every thing it ac- 
quires by a purchase, when the mortgage is a condition 
of making a purchase; and there seems to be no reason 
in a case like the present for denying the power when 
the purchase of the mortgagor includes the franchise 
and the whole property of the corporation. 

Section 9 of the charter is not a restriction upon the 
implied power of the corporation to incur such obliga- 
tions as are necessary to enable it to carry on its busi- 
ness. It isa provision which would seem to be in- 
tended to enlarge rather than to restrict the power of 
the corporation in this regard.Its purpose is to authorize 
an increase of capital to an extent commensurate with 
the necessities of the corporation in any of the modes 
usually adopted by corporations for raising money—a 
provision which was necessary in view of section 4 of the 
charter, which limited the amount of increase. <As a 
corporation has no implied authority to alter the 
amount of its capital stock when the charter has defi- 
nitely prescribed the limit, this permission was neces- 
sary. The purchase of property by the corporation for 
cash or on credit is not an increase of its capital. 

There is another ground however upon which the 
decision of the case may rest more satisfactorily. As- 
suming that the complainant transcended its charter 
powers in creating the mortgage bonds in question, it 
canuot be permitted to retain the benefits of its pur- 
chase and at the same time repudiate its liability for 
the purchase price. Therule is thus stated by a re- 
cent commentator: 

‘“*The law founded on public policy requires that a 
contract made by a corporation in excess of its char- 
tered powers be voidable by either party while are- 
scission can be effected without injustice. Butaftera 
contract of this character has been formed by either of 
the parties the requirements of public policy gan best 
be satisfied by compelling the other party to make 
compensation fora failure to perform on his side.” 
Morawitz Corp., § 100. 

It is to be observed that in the present case there is 
no express statutory or charter prohibition upon the 
corporation to purchase the property or mortgage it 
for the purchase money. At most its acts were ultra 
vires, because outside the restricted permission of the 
charter. It is not necessary therefore to consider the 
distinction made by some of the adjudications be- 
tween the two classes of cases. Hitchcock v. Galves- 
ton, 96 U. S. 341. The decided weight of modern au- 
thority favors the conclusion that neither party to a 
transaction ultra vires will be permitted to allege its 
invalidity while retaining its fruits. The question has 
frequently been considered in cases where a corpora- 
tion, suing to recover upon a contract which has been 
performed on its side, is met with the defense that the 
contract was u/tra vires, or prohibited by the organic 
law of the corporation. Whitney Arms Co. v. Barlow, 
63 N. Y. 62; Oil Creek & A. R. Co. v. Penn. Transp. 
Co., 83 Penn. St. 160; Bly v. Second Nat. Bank, 79 id. 
453; Gold Min. Co. v. Nat. Bank, 96 U. 8. 640; Nat. 
Bank v. Matthews, 98 id. 621. The latter case is a forci- 
ble illustration of the rule generally adopted. Theresa 
national banking association was proceeding to enforce 
a deed of trust given to secure a loan on real estate 
made by the association in contravention of sec- 
tion 5136, Revised Statutes, prohibiting by implication 
such an association from loaning on real estate, and 
the maker of the trust deed sought to enjoin the pro- 
ceeding upon that ground. 

The court, speaking through Mr. Justice Swayne, 
cite with approval Sedg. St. & Const. Law, 73, in which 
the author states that the party who has had the bene- 
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fit of the agreement will not be permitted to question 
its validity when the question is one of power con- 
ferred by a charter. 

Another class of cases is where the corporation itself 
attempts to set up its own want of power, in order to 
defeat an agreemeut or transaction which is an exe- 
cuted one as to the other party, and from which the 
corporation has derived all that it was entitled to. 
Such cases were Parish v. Wheeler, 22 N. Y. 494; Bis- 
sellv. M.S. &N.7 R. Co., id. 258; Hays v. Galion 
Gas Co., 29 Ohio St. 330-340; Attleborough Bank v. 
Rogers, 125 Mass. 339; McCluer v. Manchester R. Co., 
13 Gray, 124; Bradley v. Ballard, 55 Ill. 418; Rutland 
& B. R. Co. v. Proctor, 29 Vt. 93. In the first of these 
cases the court say: 

“It is now very well settled that a corporation can- 
not avail itself of the defense of ultra vires when the 
contract has been in good faith fully performed by the 
other party, and the corporation has had the full bene- 
fit of the performance and of the contract. If an ac- 
tion cannot be brought directly upon the agreement, 
either equity will grant relief, or an action in some 
other form will prevail.’’ 

The present case is phenomenal in the audacity of 
the attempt to induce a court of equity to assist acor- 
poration in repudiating its obligations to its creditors 
without offering to return the property it acquired by 
its unauthorized contract with them. The fundamen- 
tal maxim is that he who seeks equity must do equity. 
Every stockholder of the corporation when he ac- 
quired his stock took it with notice explicitly embod- 
ied in his certificate that his interest as a stockholder 
was subordinate to the rights of the holders of the 
mortgage bonds. It is now contended that if there is 
any obligation on the part of the corporation to pay 
for the property it purchased, it is not to pay what it 
agreed to, but to pay a less consideration, because the 
property was not worth the price agreed to be paid. 
The court will not compel the bondholders to enter 
upon any such inquiry. They are entitled to set their 
own value on their own property. When the com- 
plainant offers to reconvey the property in considera- 
tion of which it created its mortgage bonds it will have 
taken the first step toward reaching a position which 
may entitle it to be heard. 

It may be said, in conclusion, that there would be no 
difficulty on well recognized principles in protecting 
the bondholders against the destruction of their claims 
upon the theory of a vendor’s lien for the purchase- 
money. The taking of a mortgage by their trustees, 
so far from evidencing an intention to waive the lien, 
is conclusive evidence to the contrary. 

The bill is dismissed with costs. 


—_—_>___—- 


PURCHASE FROM AGENT—SET-OFF AGAINST 
PRINCIPAL. 
NEW JERSEY COURT OF ERRORS AND APPEALS. 
NOVEMBER TERM, 1883.* 


BERNSHOUSE V. ABBOTT. 

A purchaser from anagent having authority to sell, and sell- 
ing in his own name, without disclosing his principal, is 
not entitled in an action by the principal for the contract 
price, to set-off a debt due to him from the agent, where 
the agent had neither the possession nor the indicia of 
property in himself. 


()* error to the Supreme Court. 


Garrison, French and Casselman, for plaintiff in 
error. 


D. J. Pancoast, for defendant in error. 
445 N. J. (16 Vroom) 531. 








William Bernshouse bought of one Joseph E. P. Ab- 
bott two car-loads of cedar siding. The lumber was 
delivered to Bernhouse according to contract, accom- 
panied by bills for the price of the same, in the name 
of said Joseph E. P. Abbott. Bernshouse was the 
holder for value of three promissory notes of said 
Joseph E. P. Abbott, amounting to about the price of 
the lumber, and tendered them in payment of Ab- 
bott’s bill. Joseph E. P. Abbott then wrote to Berns- 
house, stating that in disposing of the lumber he had 
acted as the agent of another person. This suit was 
brought against Bernshouse for the price of the lumber. 
The plaintiff is John C. Abbott, the father of Joseph 
E. P. Abbott. The declaration consists of the com- 
mon counts, with bill of particulars. The defendant, 
Bernshouse, pleaded the general issue, and a special 
plea of set-off of the debt of the agent tothe demand 
of the plaintiff, to which the plaintiff replied by tra- 
versing the matters of fact, and on the issues so joined 
the parties went totrial. At the trial the court over- 
ruled a motion to nonsuit, and at the conclusion of 
the case ordered a verdict for the plaintiff without 
permitting the case to go to the jury. 

The matters assigned for error arose both upon the 
motion for nonsuit and the charge of the court. 

Depvet, J. The transaction was asale of personal 
property by an agent who had authority to sell, and 
who sold in his own name without disclosing his 
agency to a purchaser who bought in good faith, be- 
lieving that the agent was the owner; and the inquiry 
is, under what circumstances such a purchaser, in an 
action by the principal for the contract price, is enti- 
tled to set-off a debt due him from the agent. 

Theson, when he negotiated the sale, had neither 
the possession of the property nor any muniment of 
title to it in himself. He sold it in his own name, 
without any authority from his father to sellit in that 
way. 

The two leading cases on the subject of the right ofa 
purchaser of personal property to set-off a debt due to 
him from the agent through whom the sale was made, 
where an action has been brought by the principal to 
recover the contract price are Jathbone v. Wil 
liams, reported in a note to George v. Claggitt, 7 T. R. 
359, and Baring v. Corrie,2 B. & Ald. 187. In fath- 
bone v. Williams the action was for the value of goods 
sold. The sale was made through Rathbone, Sr., & 
Co., who were the plaintiff's factors, and had sold the 
goods in theirown names as principals, without dis- 
closing their agency. The purchaser, in an action by 
the principal for the contract price, was allowed to 
set off a debt due to to him from the factors. In Ba- 
ring v. Corrie the sale was made by a broker, who did 
not disclose his principal; and the purchaser, in an ac- 
tion for goods sold, brought by the principal, was not 
aliowed to set off a debt he had against the broker. 

The distinction between these two cases is explained 
by Abbott, C. J., in his opinion in Baring v. Corrie, 
He says: ‘‘The distinction between a broker and a 
factor is not merely nominal, for they differ in many 
important particulars. A factor is a person to whom 
goods are consigned for sale, * * * and he usu- 
ally sells in his own name, without disclosing that 
of his principal. The latter therefore with a full 
knowledge of these circumstances, trusts him with the 
actual possession of the goods andgives him authority 
to sellin hisown name. But the broker is in a differ- 
ent situation. Heis not trusted with the possession 
of the goods, and he ought not to sell in his own name. 
The principal therefore who trusts a broker has a right 
to expect that he will not sell in his own name.’’ And 
referring to the cases cited in which the set-off had 
been allowed, including Rathbone v. Williams, the 
chief justice said that ‘in all the cases cited the fac- 
tor was in actual possession of the goods, and the pur- 
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chaser could not know whether they belonged to him 
or not, and at all events they knew that he had a right 
to sell the goods.’’ In Baring v. Corrie, where the 
claim of set-off was disallowed, the property sold was 
not in the possession of the broker who negotiated the 
sale. It was lying in the West India docks, from 
which it could not be obtained without a delivery or- 
der countersigned by the plaintiff's custom house 
clerk; and, as was said by Bailey, J., ‘‘the plaintiffs 
did not trust the broker with either the muniments of 
their title or the possession of the goods, as was done 
both in the case of Ruthbone v. Williams and that of 
George v. Claggitt.”’ 

The language of Abbott, C. J., and Bailey, J., quoted 
from Baring v. Corrie, is quoted with approval by 
Cresswell, J., in Fish v. Kempton,7 C. B. 687, 693. 
And the distinction between a factor having the pos- 
session of the goods with power to sell, under the 
usages of trade, and a broker or other agent who has 
not such possession, has been adopted as settled lawin 
cases where the right to set off has arisen—the right to 
a set-off being recognized only where the sale was 
made by a factor. Carr v. Hinchliff,4 B. & C. 547; 
Purchell vy. Salter, 1 Q. B. 197; Semenza v. Brinsley, 18 
C. B. (N. S.) 467, 477, per Willes, J.; Ex parte Dixon, 
4 Ch. Div. 133; 19 Eng. R. 734; Borries v. Imperial 
Bank, L. R., 9 C. P. 38; 7 Eng. R. 138; Hogan v. Shorb, 
24 Wend. 458, 462; 2 Kent, 633. 

Ramozetti v. Bowring, 7 C. B. (N. 8.) 851, is also an 
important case in this line of decision. The action 
was brought for a bill of wine sold and delivered to the 
defendants. The plaintiff carried on the business of a 
wine merchant, under the name of the Continental 
Wine Company. The business was conducted by one 
Nixon, the plaintiff's son-in-law. Nixon, representing 
himself to be the proprietor of the Continental Wine 
Company, induced the defendants to take the gdods in 
question in part satisfaction of his debt tothem. The 
defendants contended that the goods having been sold 
by Nixon, the agent, without disclosing his principal, 
the contract could not be enforced by the latter, dis- 
charged of the defendants’ right of set-off. The com- 
mon serjeant left it tothe jury to say whether the 
plaintiff or Nixon was the real owner of the business, 
telling them to find for the defendants if they were of 
opinion that Nixon was the owner; but if they 
thought the plaintiff was owner they must find for 
him. The court in banc held this to be a misdirection, 
and that the proper question was whether the plaintiff 
had so conducted himself as to enable Nixon to hold 
himself out as the proprietor, and whether the defend- 
ants dealt with him on that footing. 

Mr. Chitty, with characteristic exactness, states the 
principle to be that “where a principal permits one 
who is not known to be an agent to sell as apparent 
principal, and afterward intervenes, the buyer is enti- 
tled to be placed in the same situation at the time of 
the disclosure of the actual principal asif the agent 
had been the real contracting party; and he is entitled 
to the same defense agaiust the principal, whether it 
be by common law or by statute, as he was entitled to 
at that time against the agent, the apparent principal. 
Accordingly if in such a case the defendant has ac- 
quired a set-off against the agent before the principal 
has interposed, the latter will be bound by the set-off. 
But,” he adds, ‘“‘this doctrine does not apply where 
the agent is a mere broker, and has not the possession 
of oris not intrusted with the indicia of property in 
the goods.”’ Chitty on Cont. 306. 

In the case now before the court the son had neither 
the possession nor the indicia of property. He 
was an agent with a naked power to sell. The judge 
properly denied the defendant’s claim to set-off the 
son’s debt, and the judgment should be 

Affirmed. 


[See 30 Eng. R. 667; 29id. 192.—Ep.] 





UNITED STATES SUPREME COURT AB- 
STRACT. 

DEED — CREDITORS FORECLOSING TRUST—DEVISE ON 
CONDITIONS — ANNUITY CHARGE ON LAND — LIEN — 
TRUSTEE AS PARTY DEFENDANT — ABATEMENT OF DIs- 
TRIBUTIVE SHARE—ALLOW ANCES FOR IMPROVEMENTS, 
The plaintiffs, as creditors, whose debts were secured 
by a deed of trust on land in Mississippi, having 
brought a suit in equity to enforce the trust and to sell 
the land, joined as defendants, by a supplemental bill, 
persons in possession, who claimed to own the land 
under atitle founded on asale made undera judg- 
ment recovered prior to the execution of the deed of 
trust, but which judgment had been held by this court, 
in the same suit (Bank v. Partee, 99 U. S. 325), before 
the filing of the supplemental bill, to be void, as against 
the plaintiffs. The defendants in possession set upa 
claim to be allowed for the amount they had paid in 
discharge of a lien or charge on the land created by a 
will devising the land to the original grantor in the 
deed of trust, and for taxes paid, and for improve- 
ments. These claims were allowed. (2) A devise of 
land was made by a will, upon specified conditions, 
“under the penalty, in case of non-compliance, of loss 
of the above property,” the conditions being to pay 
certain money legacies, and a life annuity in money. 
Then other legacies in money were given. Then there 
was a provision, “that all the legacies which I have 
given in money and not charged upon any particular 
fund ”’ should not be payable for two years “after my 
decease,’ followed by a provision as to the payment 
by the devisee of interest on the first-named money 
legacies after she should come into possession of the 
land devised. No other money legacies were given 
payable by any person on conditions, and there were 
no other legacies in money which could answer the 
description of legacies in money charged ona particu- 
lar fund. Held, that the life annuity was a charge on 
the land devised. Birdsall v. Hewlett, 1 Paige, 32; 
Harris v. Fly, 7 id. 421; Loder v. Hatfield, 71 N. Y. 92, 
97. (3) The statute of Mississippi (Revised Code of 
1857, chap. 57, art. 15, p. 401), which provides that “ no 
judgment or decree rendered in any court held within 
this State shall bealien onthe property of the de- 
fendant therein foralonger period than seven years 
from the rendition thereof,’’ does not apply to a de- 
cree of a Court of Chancery in Mississippi, establish- 
ing the arrears due on such life anuuity as a specific 
lien on such land by virtue of such wiil, ina suit in 
chancery brought by the life annuitant. (4) The will 
being proved and recomed in the county where the 
land was situated, it was not necessary, in such suit in 
chancery by the life annuitart, to make as defendant 
the trustee in a deed of trust made by the devisee un- 
der the will, provided, in a suit to enforce the deed of 
trust, brought by the beneficiaries under it, they were 
given the right to contest the validity of the lien 
claimed by the life annuitant and to redeem the land 
from such lien, when established. (5) The defendants 
claiming title under the devisee, and she being enti- 
tled to a distributive share of the entire estate of the 
life annuitant, who died during the pendency of such 
suit in chancery, itis not proper to abate from the 
allowance tothe defendants of the amount paid by 
them to discharge the decree in such suit, any sum on 
account of the distributive share of such devisee in 
the amount so paid. (6) The defendants having ac- 
quired their title under a deed of trust executed after 
the original bill in this suit was filed, and before the 
grantor in such deed was served with process in this 
suit, it was held that they, being in fact purchasers in 
good faith, were not chargeable with notice of the in- 
tention of the plaintiffs to bring this suit, within the 
provisions of the Revised Code of Mississippi of 1871, 
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(chap. 17, art. 4, § 1557), in regard to allowances for im- 
provements on land to purchasers in good faith, until 
they were served with process on the supplemental 
pill. (7) The meaning of the words “‘ good faith” in 
the statute, and as applicable to this case, defined. 
Cole v. Johnson, 53 Miss. 94; Green v. Biddle, 8 Wheat. 
1,79. (8) The amount allowed by the Circuit Court, 
for improvements, upheld as proper, under the special 
circumstances. The present case has an analogy to 
that of a purchaser at a foreclosure sale, who makes 
valuable improvements in the belief that he has ac- 
quired an absolute title. He is entitled to be paid for 
them if the premises are redeemed. 2 Jones on Mort- 
gages, § 428. Where a party lawfully in possession un- 
der a defective title makes permanent improvements, 
if relief is asked in equity by the true owner, he will 
be compelled to allow for such improvements. 2Story 
Eq. Jur., § 1237, note 1; Bright v. Boyd, 1 Story, 478; 
2id. 605; Putnam v. Ritchie, 6 Paige, 390; Williams 
y. Gibbes, 20 How. 538. Canal Bank v. Hudson. 
Opinion by Blatchford, J. 

{Decided March 24, 1884.] 


INSURANCE—LIFE—ELECTION AS TO POLICIES—SUR- 
RENDER — ASSIGNMENT BY COMPANY — FUND DEPOS- 
ITED WITH TREASURER — POLICY-HOLDER NOT BOUND 
BY — DAMAGES.— (1) The holder of a policy of life in- 
surance, who is entitled, in case of default in payment 
of his premiums, to exchange his policy for a paid-up 
policy instead of forfeiting it, is at liberty to elect at 
any time to consider himself in default, and to de- 
mand a paid-up policy. (2) Where a policy-holder was 
entitled in case of default to have his policy commuted 
to a paid-up policy for the amount of premiums actu- 
ally paid, but both he and the agent of the company 
supposed him entitled to a paid-up policy of such 
amount as the premiums paid would have purchased 
had they been paid al] at once for that purpose, and 
the insured surrendered his policy to the agent upon 
that understanding, held, that the company was bound 
to return the policy unchanged, ifso required, and had 
no right to alter it to a paid-up policy for the sum to 
which he was in fact entitled. (3) Where an insolvent 
insurance company transfers its assets, under order of 
court, to another company, the holder of a policy can- 
not be required to continue his insurance with the as- 
signee, but may treat the assignment as a rescission of 
the contract with the assignor, and recover from it 
whatever is justly due. Of this we think there can be 
no doubt. Where one party to an executory contract 
prevents the performance of it, or puts it out of his 
own power to perform it, the other party may regard 
it as terminated and demand whatever damage he has 
sustained thereby. We had occasion to examine this 
subject in the recent case of United States v. Behan, 
4 Sup. Ct. Rep. 81, to which we refer. (4) The meas- 
ure of damages in such a case is not the amount of the 
premiums actually paid, but only the value of the 
policy at the time of its surrender. () An assign- 
ment by an insolvent insurance company to a company 
in another State does not carry a fund deposited with 
the treasurer of the State where the assiguor was or- 
ganized to secure citizens of that State from loss. 
Such a fund remains subject to attachment by citizens 
of the State in suits against the company. To this 
fund the complainant, being a citizen of Tennessee, 
had a right to resort. The object of the laws of Ten- 
nessee in requiring the fund to be placed on deposit 
with the treasurer was to protect and indemnify its 
own citizens in their dealings with the company. The 
assignment to the new company in Missouri did not 
deprive them of the right to this indemnity. Lovell 
v. Insurance Co. Opinion by Bradley, J. 

(Decided April 7, 1884.) 





EsTOPPEL — LESSEE DENYING LESSOR’S TITLE — ACT 
OF MARCH 3, 1877 — COMMISSIONERS’ CONSTRUCTION OF 
LAW REVIEWABLE — TRUSTEE.— Lessees and their as- 
signees, having knowledge of a lease under a claimant 
or occupant, and holding the property for him, are 
bound by a stipulation to surrender it on the termina- 
tion of the lease, and are estopped from claiming a 
right peramount and adverse to his, their possession 
being his possession. Blight’s Lessees v. Rochester, 
7 Wheat. 533. (2) Under the provision of the act of 
March 3, 1877, in relation to the tract of land known 
as the Hot Springs Mountain, the action of the com- 
missioners therein provided for is final, on matters 
depending upon conflicting evidence as to the extent 
of occupation and the value of improvements; but 
upon the construction of law, and as to the equities of 
third persons arising from contracts or fiduciary rela- 
tions between them and the person to whom the com- 
missioners may adjudge the right to purchase, their 
action may be reviewed and corrected by the courts. 
This question was very fully and thoughtfully consid- 
ered in Johnson vy. Towsely, reported in 13 Wallace. 
ln that case the direct question was as to the effect to 
be given to the tenth section of the act of June 12, 
1858, which declared that appeals in cases of contest 
between different settlers for the right of pre-emption 
should thereafter be decided by the commissioner of 
the general land office, ‘‘ whose decision shall be final 
unless appeal therefrom be taken to the secretary of 
the Interior.’’ It was held that the finality there de- 
clared had reference only to the supervisory action of 
the land department; that after the title had passed 
from ths government, and the question had become 
one of private right, the jurisdictiou of courts of 
equity might be invoked to ascertain if the patentees 
did not hold in trust for other parties; and if it ap- 
peared that the party claiming the equity had estab- 
lished his right to the land upon a true construction of 
the acts of Congress, and by an erroneous construction 
the pateut had been issued to another, the court would 
correct the mistake. This case is a leading one in this 
branch of the law and has been uniformly followed. 
The decision aptly expresses the settled doctrine of 
this court with reference to the action of officers of 
the land department, that when the legal title has 
passed from the United States to any party, when in 
equity, aud in good conscience, and by the laws of 
Congress, it ought to go to another, a court of equity 
will convert the holder into a trustee of the true owner, 
and compel him to convey the legal title. This doc- 
trine extends to the action of all officers having charge 
of proceedings for the alienation of any portion of the 
public domain. The parties actually entitled under 
the law cannot, because of its misconstruction by 
those officers, be deprived of their rights. Shepley v. 
Cowan, 91 U. 8S. 380; Moore vy. Robbins, 96 id. 530; 
Quinby v. Conlan, 104 id. 420; Smelting Company v. 
Kemp, id. 636. Rector v. Gibbon et al. Opinion by 
Field, J. 

[Decided April 7, 1884.] 
pee ee 
STATES CIRCUIT 
STRACT.* 

REMOVAL OF CAUSE — BY ASSIGNEE.— Though the 
assignee of a chose in action caunot sue originally in 
the Federal courts unless his assignor could have done 
80, he can accomplish the same result by bringing his 
action in the State court and removing it thence to the 
Federal court. Berger v. Com’rs, 2 McCrary, 483; 5 
Fed. Rep. 23; Miller v. C. B. & Q. R. Co., 3 McCrary, 
460; 17 Fed. Rep. 97; City of Lexington v. Butler, 14 
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Wall. 282; Bushnell v. Kennedy, 9 id. 387. Cir. Ct., 
N. D. Iowa, January, 1884. Bell v. Noonan (see 3 Sup. 
Ct. Rep. 507). Opinion by Shiras, J. 


INJUNCTION REFUSED TO RESTRAIN EXERCISE OF 
MUNICIPAL POWERS — ADEQUATE REMEDY AT LAW.— 
Courts of equity often interdict the unlawful exercise 
by municipal corporations of their powers; and possi- 
bly, cases of such peculiar hardship from the enforce- 
ment of a void ordinance in restraint of trade might 
arise, that a court of equity would feel moved to inter- 
pose by injunction, even before its illegality had been 
established at law. But such cases would be excep- 
tional. Dill. Mun. Corp., § 727; Ewing v. City of St. 
Louis, 5 Wall. 413; High, Inj., §§ 1242, 1244. The ordi- 
nary remedy for an injury from the operation of an 
unlawful municipal ordinance is by an action at law, 
for complete redress in damages is generally thus at- 
tainable. (2) A borough ordinance forbids any person 
to convey or have, etc., within the borough limits, any 
nitro-glycerine, (except enough to “shoot” any oil 
well within the borough, and this upon payment of a 
license fee), under a penalty of not less than $50, nor 
more than $100, for each offense, upon conviction be- 
fore the burgess ora justice of the peace. Plaintiff's 
works for the manufacture of nitro-glycerine are nine 
miles from the borough, and a magazine for its stor- 
age isone mile from the borough, on the opposite 
side. Plaintiff's employees conveying nitro-glycerine 
from its works to the magazine along public high. 
ways, through the borough limits, were arrested and 
fined, but these judicial proceedings were removed 
into the proper county court, and are there pending. 
The plaintiff, alleging that the ordinance is unreason- 
able, unauthorized and void, and injurious to its busi- 
ness, filed a bill in equity against the borough to re- 
strain the enforcement thereof, etc. Held, that the 
case was not one for equitable relief, and on this 
ground, a preliminary injunction refused. The case 
of Butler’s Appeal, 73 Penn. St.448, is not,an authority, 
it seems to me, for the proposition that an injunction 
is a proper remedy for the injury of which the plaint- 
iff complains. That was a case of a clearly illegal ex- 
ercise by city councils of the taxing power. I have 
been referred to no precedent, nor have I been able to 
find any, where a court of equity in such a case as the 
present has granted the relief the plaintiff seeks. But 
in several analogous cases such redress has been de- 
nied, and the aggrieved party turned over to his legal 
remedies. Burnett v. Craig, 30 Ala. 135; Gaertner v. 
City of Fon du Lac, 34 Wis. 497; Cohen v. Goldsboro, 
77 N. C. 2; Brown v. Catlettsburg, 11 Bush, 435. 
Here the plaintiff's legal remedies are, I think, ample. 
One of these has already been invoked ; for by certio- 
rari or appeal the proceedings against the plaintiff's 
employees for violation of the ordinance have been re- 
moved into the proper State court, and are there pend- 
ing. It does not appear to me that the plaintiff is 
likely to sustain any injury which may not be fully 
and adequately compensated by an action for damages, 
should it be adjudged that the ordinance is invalid. 
Cir. Ct. W. D. Penn., Jan’y 21, 1884. Torpedo Vo. v. 
Borough of Clarendon. Opinion by Acheson, J. 


PATENT — UTILITY — LICENSE NOT ASSIGNABLE.— 
(1) A patent will not be declared void for inutility if 
it possesses any utility whatever, even the slightest. 
Lowell v. Lewis, 1 Mason, 183, 186: Earle v. Sawyer, 
4id. 1,6; Seymour v. Osborne, 11 Wall. 516,549; Wil- 
bur v. Beecher, 2 Blatchf. 132, 137; Lehnbeuter v. 
Holthaus, 105 U. 8. 94; Bell v. Daniels, 1 Fisher, 375; 
Shaw v. Lead Co., 11 Fed. Rep. 711; Wheeler v. 
Reaper Co., 10 Blatchf. 189; Vance v. Campbell, 1 
Fisher, 485; Sim. Pat. 92,93; Walk. Pat. 52, 53. (2) A 
license to use a patented process at the licensee’s place 





of business, and to associate others with him in such 
use, is not assignable. Rubber Co. v. Goodyear, 9 
Wall. 788; Troy Fact. v. Corning, 14 How. 193; Searis 
v. Bouton, 12 Fed. Rep. 140. Cir. Ct. N. D. New York, 
Feb. 1, 1884. Gibbs v. Hoefner. Opinion by Coxe, J. 
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NEW JERSEY SUPREME COURT ABSTRACT* 

DAMAGES— LIQUIDATED OR PENALTY — (1) It is a 
general rule of construction, that the sum agreed upon 
by the parties to a contract, to be paid for breach of 
covenant by the non-performing party to the other, 
will be treated as a penalty, unless it is payable for an 
injury of uncertain amount and extent; or if payable 
for more than one breach, unless the damages which 
arise from each of them are of uncertain amount, 
(2) Where a contract contains several stipulations, and 
the damages resulting from not complying with part of 
them are capable of being measured, the sum fixed 
upon will be treated as a penalty. 1 Ad. on Cont., § 
496; Astley v. Wilson, 2 B. & P. 346, 353; Tayloe v. 
Sandiford, 7 Wheat. 13; 2 Pars. on Cont. (4th ed.) 438. 
(3) The sum named cannet be regarded as a penalty as 
to part of the provisions of the contract, and as liqui- 
dated damages as to the other part; if it be not liqui- 
dated damages as to one of the covenants, it cannot be 
so as to the others. Whitfield v. Levy, 6 Vroom, 149, 
156. (4) The intention of the parties is to be derived 
from the whole contract; and whenever it be doubt- 
ful whether the sum named is intended by the parties 
as penalty or as liquidated damages, it will be con- 
strued as a penalty. Cheddick’s Ex’r v. Marsh, 1 Zab. 
463; Crisdee v. Bolton, 3C. & P. 240. Lansing v. Dodd. 
Opinion by Parker, J. [See 29 Alb. L. J. 373; 21 Eng. 
R. 685.— Ep.) 


CONSTITUTIONAL LAW — POWER OF LEGISLATURE— 
TITLE OF AcT.—(1) The Legislature, in a grant of 
powers to municipal governments, may include in one 
act provisions for licensing hacks, and also power to 
license, regulate and prohibit the manufacture or sale 
of liquor, if the title prefixed to the act be so framed 
as to comply with the constitutional requirement, 
State v. Town of Union, 4 Vroom, 351; Payne vy. Ma- 
hon, 15 id. 213; People v. Briggs, 50 N. Y. 553. (2) The 
Legislature may make the title of an act as restrictive 
as it pleases, and may so frame the title as to preclude 
many matters being included in the act which other- 
wise might have been included in one act. The Con- 
stitution has made the title the conclusive index to 
the legislative intent; and it is no answer to say that 
the title might have been made more comprehensive, 
if the legislature have not seen fit to make it so. 
Cooley on Const. Lim. 149, 179. The precedents in this 
State are in accordance with this view. Rader v. 
Township of Union, 10 Vroom, 509-512; Evernham v. 
Hulit, 45 N. J.53. In each of these cases an act of the 
legislature which contained subjects the legislature 
might have embraced in one act was held to be uncon- 
stitutional as to one subject, because the title of the 
act was so framed as not to embrace it. No particular 
form has been framed for the expression of the legis 
lative purpose in the title of an act. As was said by 
Mr. Justice Miller, “the constitutional provision re- 
ferred to does not require that the title should be exact 
and precise in all respects; it is a sufficient compliance 
with its terms if this is done fairly and in such a man- 
ner as to convey to the mind an indication of the sub- 
ject to which it relates. Matter of App. of Dept. of 
Public Parks, 86 N. Y. 437-440; In re Ferdinand 
Mayer, 50 id. 504; Cooley on Const. Lim., 144, 173. But 
the court must see that the language used in the title, 


*To appear in 45 N. J. is. (16 Vroom). 
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on a fair construction, indicates the purpose of the 
Legislature to legislate on the subjects contained in the 
body of the act, so that making every reasonable in- 
tendment in favor of the legislative act, it may reason- 
ably be said that the object of the law is expressed in 
its title. Town of Fiskill v. Fishkill, 22 Barb. 634; 
Contieri v. Mayor of New Brunswick, 15 Vroom, 58. 
(3) In an act entitled ‘‘An act to provide for licensing 
boats, hacks and other vehicles by incorporated camp- 
meeting associations or seaside resorts, and for the 
better government of the same,” the Legislature can- 
not include provisions authorizing the licensing, regu- 
lating or prohibiting of the manufacture or sale of 
liquor, such a subject not being within the legislative 
purpose as expressed in the title of the act. Grover v. 
Trustees of Ocean Grove Caump- Meeting Asso. Opinion 
by Depue, J. 
COURT ABSTRACT.* 


IOWA SUPREME 

DEED —IN EFFECT, MORTGAGE— WAIVER.— Where 
a deed of land, absolute on its face, was given by D. to 
M., and some months afterward, dispntes having arisen 
between them, an instrument of settlement and ad- 
justment of all controversies was executed by them, 
in which this deed was mentioned, he/d, that by the 
instrument of settlement D. waived and abandoned 
the right to insist that the deed was a mortgage. Bald- 
win vy. Davis. Opinion by Seevers, J. 

[Decided April 10, 1884.) 

STATUTE OF FRAUDS—TELEGRAM—PAROL EVIDENCE. 
— Where ir an action for an alleged breach of a written 
contract of sale made by telegraph, the telegrams fail 
to show what the property contracted for is, what the 
price to be paid for it is, and to whom it is sold, they are 
insufficient to establish a written contract, and to take 
the case out of the statute of frauds; nor can verbal 
testimony be admitted to supply the defects or omis- 
sionstherein. Watt v. Wisconsin Cranberry Co. Opin- 
ion by Adams, J. 

[Decided April 10, 1884.] 

MALICIOUS PROSECUTION—WHEN ACTION DOES NOT 
LIE FOR BRINGING CIVIL SUIT.-We think the doctrine is 
well established by the great preponderance of author- 
ity that no action will lie for the institution and prose- 
cution of a civil action with malice and without prob- 
able cause, when there has been no arrest of the per- 
son or seizure of the property of defendant, and no 
special injury sustained, which would not necessarily 
result in all suits prosecuted to recover for like causes 
of action. See 1 Am. Lead. Cas. 218, note to Munus v. 
Dupont, and cases there cited; Meyer v. Walter, 64 
Penn St. 289; Kramer v. Stock, 10 Watts, 115; Bitz 
v. Meyer, 11 Vroom, 252; 8. C., 29 Am. Rep. 233; Eb- 
erly v. Rupp, 90 Penn. St. 259; Gorton v. Brown, 27 
Ill. 489; Woodmansie v. Logan, 2 N. J. L. 93 (1 
Pen.); Parker’s Adm’rs v. Frambes, id. 156; 
Potts v. Imlay, 4 N. J. L. 330 (1 Suth.) This 
doctrine is supported by the following considera- 
tion: The cou.ts are open and fret to all who have 
grievances and seek remedies therefor, and there 
should be no restraint upon a suitor, through fear of 
liability resulting from failure in his action, which 
would keep him from the courts. He ought not, in 
ordinary cases, to be subject to a suit for bringing an 
action, and be required to defend against the charge 
of malice and the want of probable cause. If an action 
may be maintained against a plaintiff for the malicious 
prosecution of a suit without probable cause, why 
should not a right of action accrue against a defend- 
ant who defends without probable cause and with 
malice? The doctrine surely tends to discourage vex- 
atious litigation, rather than to promote it. It will be 





observed that the statement of the doctrine we have 
made extends it no further than to cases prosecuted in 
the usual manner where defendants suffer no special 
damages or grievance other than is induced by all de- 
fendants in suits brought upon like causes of action. 
lf the bringing of the action operates to disturb the 
peace, to impose care and expense, or even to cast dis- 
credit and suspicion upon the defendant, the same re- 
sults follow all actions of like character, whether they 
be meritorious, or prosecuted maliciously and without 
probable cause. They are incidents of litigation. But 
if an action is so prosecuted as to entail unusual hard- 
ship upon the defendant, and subject him to special 
loss of property or of reputation, he ought to be com- 
pensated. So if his property be seized, or if he be 
subjected to arrest by an action maliciously prosecuted, 
the law secures to him a remedy. In the case at bar 
the pleading and evidence show no such special dam- 
ages. No action could be prosecuted to recover money 
fraudulently obtained, in which the defendant would 
not suffer the very things for which plaintiff in this 
case seeks compensation in damages. Wetmore v. 
Mellinger. Opinion by Beck, J. [This is in harmony 
with Muldoon v. Rickey (Penn.), 29 Alb. L. J. 457.— 
Ep.] 

{Decided April 9, 1884.] 


PARTNERSHIP — INFERRED — STATUTE OF FRAUDS — 
LIMITATION RUNS FROM DISSOLUTION.— (1) Where par- 
ties have contracted to engage in the venture of buy- 
ing lands, which are to be held in trust for both of 
them, and they are to have equal interests and shares 
in the common speculation, the fact that there is no 
agreement that both shall be respectively liable for the 
losses does not prevent the contract from constituting 
a partnership. The liability may be inferred from the 
intent of the parties or tbeir acts, or from the circum- 
stances that attend the contract. Parsons’ Partner. 
ship. 57, 60; Miller v. Hughes, 1 A. K. Marsh. 181. (2) 
A contract to enter into a partnership, for the purpose 
of speculating in lands, is not within the statute of 
frauds, and need not bein writing. This question has 
been much discussed by the courts, and it is not to be 
denied that there are adjudged cases which hold that 
such a contract is within the statute of frauds. See 
Smith v. Burnham, 3 Sumn. 495. On the other hand, 
there are many cases which hold that a parol contract 
of partnership is not within the statute. Dale v. Ham- 
ilton, 5 Hare, 369; Essex v. Essex, 20 Beav. 449; Bun- 
nel v. Taintor, 4 Conn. 273; Chester v. Dickerson, 54 
N. Y. 1; Holmes v. McCrary, 51 Ind. 358. (3) The re- 
lation of the parties being a partnership, the statute of 
limitations does not begin to run until the dissolution 
thereof, or untila sufficient time has elapsed after a 
demand for an accounting and settlement. Richards 
v. Grinnell. Opinion by Rothrock, C. J. 

(Decided March 9, 1884.] 


ANIMALS — TRESPASSING ON RAILROAD—COMPANY 
NOT LIABLE FOR INJURY.--Where animals, which are al- 
iowed to run at large in violation of a city ordinance, 
stray upon a railroad track, they become trespassers, 
and the company is not answerable for injuries in- 
flicted upon them by any negligence of its servants, 
not amounting to wanton or reckless misconduct. The 
rule as to injury to trespassing animals which become 
exposed by the trespass, and through the owner’s 
fault, appears to us to be well settled. in Maynard v. 
Boston & M. R. Co., 15 Mass. 458, a recovery was 
sought for an injury to the plaintiff's horse, sustained 
while trespassing upon defendant’s track. The trial 
court took substantially the same view of the law that 
the court below did in the case atbar. It refused to 
instruct, as asked, that ‘the defendants would not be 
liable unless the plaintiff proved a wanton and reck- 
less misconduct of their employees in the manage- 
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ment of the train when the horse was killed.’’ It was 
held that this instruction should have been given. 
Gray, C. J., said: “Ifthe horse had been rightfully 
upon the defendant’s land it would have been their 
duty to use reasonable care to avoid injuring him. 
But it being admitted by the plaintiff that the horse 
was trespassing upon the railroad, they did not owe 
him that duty, and were not liable to him for any- 
thing short of reckless and wanton misconduct.”’ See, 
also, Tonawanda R. Co. v. Munger, 5 Denio, 255; S. 
C.,4.N. Y. 349; Vandegrift v. Rediker, 2 Zab. 185; 
Railroad Co. vy. Skinner, 19 Penn. St. 298; Tower v. 
Providence & W. R. Co., 2 R. I. 404; Cincinnati, H. & 
D. R. Co. v. Waterson, 4 Ohio St. 424; Louisville & 
Frankfort R. Co. v. Ballard, 2 Mete. (Ky.) 177; Vance 
v. Cayuga, etce., R. Co., 26 N. Y. 428; Bowman v. 
Troy & B. R. Co., 37 Barb. 516; Terry v. N. Y. C. R. 
Co., 22 id. 574; Bush v. Brainard, 1 Cow. 78. Van 
Horn v. Burlington, etc., Rk. R. Co. Opinion by 
Adams, J. 

[Decided March 19, 1884. ] 

MUNICIPAL CORPORATION — CHANGING GRADE — LI- 
ABILITY — JUDGMENT BAR.— Where the grade of a 
street has been lowered from curb to curb in such a 
manner that a corresponding change in the level of 
the sidewalk must inevitably follow, an entire cause 
of action arises at once in favor of the abutting owners 
for the full amount of the damage; and recovery of 
judgment for the alteration of the grade of the drive- 
way is a bar to any further action on account of the 
grading of the sidewalk. Hempstead v. City of Des 
Moines. Opinion by Rothrock, C. J. 

[Decided March 19, 1884.] 


oS 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

ARBITRATION AND AWARD — DUTY OF ARBITER — 
EFFECT OF AWARD —UNCERTAINTY.—(1) Where a 
contract contains a submission to a designated person 
asacommon arbiter of “all and every question of 
difference between them, growing out of the contract,” 
the non-performance of the contract by one of the par- 
ties constitutes a cause within the jurisdictlon 
of the arbiter. (2) Such a submission is a binding 
one on the parties, and it includes questions of law 
as well as of fact; the arbiter, though not learned in 
the law, may pass upon the construction of the con- 
tract; and where it isa material question whether a 
clause therein providing that ten per cent of the con- 
tract price shall be retained by one of the parties upon 
certain contingencies is to be treated as a penalty or 
as liquidated damages, he must decide that question. 
(3) When the arbiter does not so decide, but awards 
one sum upon one construction of said clause, and an- 
other sum if another construction ‘‘should properly 
be held,”’ the award is bad as uncertain and indefinite, 
and as driving the parties to a different tribunal for 
the settlement of differences which they had con- 
tracted should be finally determined in one of their 
own choosing. Gratz v. Gratz,4 Rawle, 438; Etnier 
v. Shope, 7 Wr. 110; Stanley v. Southwood, 45 Penn. 
St. 189. Connor v. Simpson. Opinion by Green, J. 
[Decided Oct., 1883.] 


CONTRACT — WHEN NOT BINDING UNTIL REDUCED TO 
WRITING.— A., who was a Roman Catholic priest, en- 
tered into negotiations with B. and C., organ builders, 
for the construction of an organ for his church. The 
preliminaries of the contract were apparently agreed 
upon after several interviews. At the outset, defend- 
ant asked for a written agreement, and throughout 
the interviews constantly insisted upon it. At one of 





the interviews the defendant authorized the plaintiff 
to goon with the building of the organ, and at the 
same time demanded a written agreement. None of 
the agreements were satisfactory to the defendant, 
each containing something he alleged he had not 
agreed to, and finally he broke off further attempts at 
an agreement. B. and C. thereupon bronght suit for 
breach of contract. Held, by a divided court (affirm. 
ing the judgment of the court below), that there wag 
no binding contract between the parties, it being the 
clear intention of the defendant that he should not 
be bound until all the terms of the contract were re 
duced to writing and signed by the parties, and that 
the defendant was not liable for work done on the ex 
pectation or hope on the part of the plaintiff that such 
an agreement would be consummated. MacMackiny. 
Timmins. Opinion per Curiam. [See 20 Eng. R. 200; 
22 id. 393; 25 id. 131, 572; 30id. 839.— Ep.] 

(Decided Feb. 25, 1884.] 


CONSTITUTIONAL LAW — FEES OF OFFICER — CANNOT 
INCREASE OR DIMINISH.— Where it is the official duty 
of a sheriff to board the prisoners in the county jail, 
the sum secured to him by law as compensation for 
this service isan ‘‘emolument’’ within the meaning 
of the Constitution of Pennsylvania, article 3, section 
13, which cannot be increased or diminished during 
his term of office. Where at the beginning of a sher. 
iff’s term of office his compensation for boarding pris- 
oners in the county jail is fixed by law at acertain rate 
per diem, the law cannot be so altered during the 
sheriff's term of office as to make his compensation 
for said service rest in the discretion of a majority of 
the judges of the Court of Quarter Sessions. Apple 
v. County of Crawford. Opinion by Green, J. 
[Decided Feb. 18, 1884.] 


FRAUD — IF MUTUAL, GOOD CONSIDERATION — COURT 
WILL NOT RELIEVE FROM.— Where an insolvent debtor 
in fraud of his‘creditors assigns his property to a third 
person, taking from him judgment notes for the value 
thereof, and subsequently assigns one of said judg- 
ment notes as collateral security toa creditor (bank) 
who has knowledge of the fraud, the maker of such 
note cannot set up the fraud as a defense in an action 
brought against him by the creditor thereon. The 
mutual fraud of the parties constituted sufficient con- 
sideration in the above case for the.note in suit. Itis 
settled by numerous authorities, that there is no more 
binding consideration known to the law than the 
mutual fraud of the parties. The books are full of 
cases where a party to the fraud has sought relief in 
the courts from the consequences of his unlawful act, 
but the decisions have been uniformly adverse to such 
applications. It is not the province of the law to help 
arogue out of his toils. The rule is to leave the par 
ties where it finds them, giving no relief and no coun 
tenance to contracts made in violation of statutes. 
Hershey v. Weiting, 14 Wright, 240; Evans v. Dravo, 
12 Harris, 62. It follows that the defendant would 
have no defense to this note as against the obligee or 
payee. The learned judge of the court below, how- 
ever, was of opinion, and so instructed the jury, that 
if the bank had knowledge of the fraud and afterward 
took the note, it became a party to the fraud and 
could not recover. The fallacy of this ruling is obvi- 
ous. The note is good as between the parties, for the 
reason that the maker cannot set up his fraud as a de 
fense. If he cannot set it up against the payee, neither 
can he set it up against the bank, and the inquiry 
whether the bank had knowledge of the fraud was 
wholly irrelevant. Winton v. Freeman. Opinion by 
Paxson, J. 

[Decided March 26, 1883. ] 
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ILLINOIS SUPREME COURT ABSTRACT.* 
JUNE TERY, 1883. 


EvVIDENCE—INTENT—CONTRACT FOR FUTURE DELIV- 
gerY.—In an action to recover the price of wheat 
bought by the plaintiff, as factor, for the defendant, 
for future delivery, where the defense was that the 
transaction was a gambling contract, no delivery 
being intended, but only an adjustment of differences 
in price, it was held error to refuse to let the defend- 
ant testify as to conversations had by him with the 
plaintiff before the orders for the purchases were act- 
ually given, as throwing light upon the nature of the 
contract. These surrounding circumstances constitu- 
ting part of the res geste may always be shown to the 
jury along with the principal part. 1 Greenf. Ev., § 
108. It is not alone the last words spoken or written 
that in all cases give character to a transaction.. A 
promissory note containing usurious interest, or made 
upon a fraudulent consideration, or for a gambling 
debt, may be explained, or even contradicted, by show- 
ing previous facts out of which it grew. Hewitt v. 
Dement, 57 Ill. 500; 1 Greenl. Ev., § 284, and note. 
Why then may not a verbal contract, alleged to be a 
gambling contract, be explained by facts, circum- 
stances or conversations, which shed light upon the 
meaning of its words? It is in such case proper to as- 
certain such intrinsic factsas the parties may have 
had in view at the time the order for the contract was 
made in order to obtain the meaning of its words. 
Doyle v. Teas, 4 Scam. 202. Brand v. Henderson. 
Opinion by Dickey, J. 


JUDGMENT — APPEAL FROM, OPERATES AS STAY — 
LIEN NOT DIVESTED.—An appeal from a judgment of 
the Circuit Court to the Supreme Court does not va- 
cate the judgment, or destroy its lien on real estate or 
its capacity to become a lien on Jand acquired pending 
the appeal. Its only effect is to operate as a stay of 
proceedings to enforce the judgment. Oakes v. Wil- 
liams. Opinionby Walker J. [See 2 Eng. Rep. 124. 
—Ep.] ° 


EMINENT DOMAIN-—EXCESSIVE DAMAGES—PROCEED- 
ING TO CONDEMN RIGHT OF WAY—PRESUMPTION.—On 
an assessment of damages for right of way, where the 
jury, at the request of both parties, view the prem- 
ises, and no other evidence is offered, every presump- 
tion will be indulged in favor of the correctness of the 
verdict. In such case in cannot be known the dam- 
ages assessed are excessive, as it cannot be known 
what the jury saw. Peoria, etc., v. Barnum. Opinion 
by Scott, J. 


TAXATION—HOW LIEN FOR TAXES ENFORCED.—The 
lien given by iaw upon land for taxes due thereon, 
whatever its force and scope may be, can not be en- 
forced in an ordinary action at law by the county or 
State against the tax debtor. That can only be done 
by bill in chancery under the statute. Biggins v. Peo- 
~ 106 Ill. 270. Douthettv. Winter. Opinion by Scott, 


RECEIVER—FOREIGN—POWERS CONFINED TO JURIS- 
DICTION APPOINTING—CREDITORS CANNOT INTERFERE 
WITH POSSESSION. — (1) Where a receiver takes pos- 
session of a barge within the jurisdiction of the 
court appointing him, as the property of the insolvent 
debtor, he becomes invested with a special property in 
it, like that of a sheriff on a valid levy,and he may 
protect this special property while it continues, by ac- 
tion, in like manner as if he were the absolute owner. 
Cantwell v. Sewell, 5 Hurl. & N. 728; Clark v. Connec- 
ticut Peat Co., 35 Conn. 303; Taylor v. Boardman, 25 
Vt. 581; Crapo v. Kelly, 16 Wall. 610; Waters v. Bar- 
ton, 1 Cold. (Tenn.) 450; Boyle v. Tonnes, 9 Leigh, 158; 


*To appear in 107 Illinois Reports, 








Singerly v. Fox, 75 Penn. St. 114. (2) The powers of a 
receiver are coextensive only with the jurisdiction of 
the court appointing him, and a foreign receiver will 
not be permitted, as against the claims of creditors 
resident in this State, to remove from this State the 
assets of the debtor, it being the policy of every gov- 
ernment to retain in its own hands the property of the 
debtor until all domestic claims against it have been 
satisfied. (3) But where a receiver has once obtained 
rightful possession of personal property situate within 
the jurisdiction of his appointment, which he was ap- 
pointed to take charge of, he will not be deprived of 
its possession though he takes it, in the performance of 
his duty, into a foreign jurisdiction. While there it 
cannot be taken from his possession by creditors of 
the insolvent debtor who reside within such jurisdic- 
tion. Pond v. Cooke, 45 Conn. 126; Cagill v. Wool- 
dridge, 8 Baxter, 580; Kilmer v. Hobart, 58 How. Pr. 
452. Chicago v. Packet Co. Opinion by Sheldon, C. J. 


RAILROAD — FRANCHISE NOT EXCLUSIVE — OTHER 
ROADS MAY CROSS OR RUN PARALLEL.—The mere grant 
of the right to build a railroad between given termini 
creates no implied obligation by the State to not there- 
after grant the right to build other railroads parallel 
with it between the same termini. Charles River 
Bridge Co. v. Warren Bridge Co., 11 Pet. 420; Hudson 
and Delaware Canal Co. vy. New York and Erie R. Co., 
9 Paige, 323; Illinois and Michigan Canal v. Chicago & 
R. I. R. Co., 14 Ill. 314. Nor does it imply an obliga- 
tion on behalf of the State that other railroads, with 
their tracks and switches, shall not thereafter be 
granted the right to cross the State in a different direc- 
tion, and thus pass over its tracks and switches. Chi- 
cago & Alton R. Co. v. Joliet, Lockport and Aurora 
Ry. Co., 105 Tll. 388. The public welfare especially re- 
quires that the business of carrying shall be open to 
competition as far as possible, and uo monopoly in that 
regard, however limited the sphere of its operation, 
can be presumed to have been intended by the Legis- 
lature in the enactment of the general law for the 
formation of railroad corporations. Lake Shore v. 
Chicago, 97 Ill. 506; Central City v. Fort Clark, 81 id. 
253, distinguished. Connecting Railroad v. Union, etc. 
Opinion by Scholfield, J. 


WISCONSIN SUPREME COURT ABSTRACT. 
CONTRACT—PAYMENT OF MONEY TO THIRD PARTY.— 
Where, at the time of borrowing money, it is agreed 
between the parties that the borrower should pay it to 
a third party, to be by him delivered to the lender, and 
it is paid to such party as agreed, the borrower is dis- 
charged from further liability. Fiske v. Fisher, 100 
Mass. 97; Osborn v. Baird, 45 Wis. 189. Where an in- 
struction asked for covers a point material to the is- 
sue, and there is some evidence tending to support it, 
the party requesting it is entitled to have it given. 
Whether the facts stated therein are true or not is a 
question for the jury, not for the court. Campbell v. 
Campbell, 54 Wis. 98; 11 N. W. Rep. 456. Sailer v. 
Barnbusky. Opinion by Cassoday, J. 
[Decided March, 1884.] 


JOINT PARTIES—TORT-FEASORS—DISCHARGE OF ONE, 
—The discharge of one of two tort-feasors, against 
whom separate actions have been brought, does not 
discharge the other unless the satisfaction accepted by 
the plaintiff was intended by him to extend to the en- 
tire injury. Ellis v. Eason, 50 Wis. 138. Pogel v 
Meilke. Opinion by Cole, C. J. 

{Decided April 8, 1884.] 
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SUPREME COURT ABSTRACT.* 
DEED — DEFECTIVE ACKNOWLEDGMENT — CORREC- 
TIon.—After a married woman’s deed has been deliv- 
ered, and the officer who certified the! acknowledg- 
ment had gone out of office, he undertook to correct a 
defect in her certificate. Held, that this act was void 
for want of power. Wannell v. Kem, 51 Mo. 150; S. C., 
57 id. 478, distinguished. Gilbraith v. Gallivan. Opin- 
ion by Winslow, Commr. [See 29 Alb. L. 356.—Ep.] 


MISSOURI 


STATUTE OF FRAUDS—MEMORANDUM—PAROL EVI- 
DENCE.—(1) A memorandum offered in evidence was 
as follows: ‘*‘ Messrs. Parlin & Orendorff: Gentlemen 
—-Please execute the following order for plows, culti- 
vators, * * * * etc., to be delivered on board cars 
in Chillicothe, Mo., marked for J. F. Lash: No. 6. 14- 
inch cut, medium steel landside old ground plows, 
iron beam, $22; No.7 (extra). 16-inch cut, medium 
steel landside, three-horse, old-ground plows, iron 
beam, $22; and other items of Plows in detail. Culti- 
vators—Iron beam, Parlin’s patent, with shields, 
$14.50; wood beam, Parlin’s patent, with shields, 
$13.50. For which Lagree to give you my notes paya- 
ble with exchange, or by express, prepaid, at above 
list, for plows, less forty-five per cent, and payable all 
January 1, 1879, with ten percent interest; cultivators 
less net per cent, and payable January 1, 1879, with ten 
per cent interest. Parlin & Orendorff, per Taylor.’’ 
Held, that though not a complete and perfect con- 
tract, this was a sufficient memorandum of a contract 
between J. F. Lash and Parlin & Orendorff, so as to be 
admissible in evidence in an action by the former 
against the latter; and that parol evidence was admis- 
sible to explain and apply it to the contract actually 
existing between the parties. (2) When a written 
memorandum of a contract does’ not purport to be a 
complete expression of the entire contract, or part of 
it only is reduced to writing, the matter thus omitted 
may be supplied by parol evidence. O'Neil v. Crain, 
67 Mo. 250; Rollins v. Claybrook, 22 id. 407; Moss v. 
Green, 41 id. 389; Briggs v. Munchon, 56 id. 467; 
Moore v. Mountecastle, 61 id. 425. Lash v. Parlin. 
Opinion by Winslow, Commr. 


JUDGE — DISQUALIFICATION.—In a _ proceeding to 
condemn land for a street,a judge who is a party to the 
record cannot sit in the case even by consent of par- 
ties. The statute which authorizes a judge ‘‘ who is in- 
terested in any suit’’ to try it, if the parties consent, 
has no application to such a case. R.S.,§ 1041. City 
of Kansas v. Knotts. Opinion by Martin, Commr. 
[See 28 Eng. R. 787.-——Ep.] 


> 


INSURANCE LAW. 

FIRE—WAIVER OF FORFEITURE—RECEIVING ASSESS- 
MENT.— Where an insurance company has notice of a 
breach of the contract which would avoid the same, 
but fails to cancel the policy, and even receives an as- 
sessment on the plaintiff's stock in the company, on 
account thereof, these acts amount to a waiver of the 
breach. There could scarcely be any act more strongly 
indicating the continuance of this policy, after the 
breach of conditions thereon, than this assessment. It 
is so held in Viall v. Genesee Ins. Co., 19 Barb. 440. In 
support of the principle we might cite cases too num- 
erous to mention in this opinion. See Joliffe v. Madi- 
son M. Ins. Co., 39 Wis. 111; Palmer v. St. Paul F. & 
M. Ins. Co., 44 id. 201. Sup. Ct. Wis. March 18, 1884. 
Osterloh v. New Denmark, etc., Ins. Co. Opinion by 
Orton, J. (18 N. W. Rep. 749.) 





*To appear in 78 Missouri Reports. 


FIRE—INFANCY OF INSURED NO DEFENSE TO COM- 
PANY—AMOUNT OF EVIDENCE IN CIVIL CASES.—It is no 
defense to an action upon a policy of insurance that 
the insured, being infants, were not bound by the con. 
tract. In the case of New Hampshire Mut. Fire Ins, 
Co. v. Noyes, 32 N. H. 345, it was held that an infant 
who had insured his stock of goods was not liable to 
the company on his premium note, as for necessaries, 
when the infant interposed the plea of infancy; but 
the contract of insurance was not held void. Many 
contracts of infants are not void, but voidable merely, 
in which case infancy is a personal privilege of the in- 
fant,of which no one can take advantage but the infant 
himself while living. Contracts which are manifestly 
for the benefit of the infant are not void, but voidable 
merely. The contract of insurance is of this class,and 
although entered into between the defendant and the 
minors jointly with their mother,is binding on the the 
defendant. There was no fraud or concealment prac- 
ticed upon the defendant with respect to the infancy 
of the parties it was contracting with; the policy de 
scribes them as minors. A person to whom a promise 
is made may sue upon it, though the consideration 
moves from another. Mallon v. Whipple, 1 Gray, 321. 
All contractees must join in suing upon a promise 
made to them jointly, and any defense that is good 
against one of them personally will defeat the entire 
action; nor can such person help the others by assign- 
ing hisclaim tothem. The interests of parties who 
have jointly taken out a policy of insurance are not 
severed by the occurrence of aloss; and any subse- 
quent failure upon the part of one of them to comply 
with the conditions imposed by the policy will defeat 
any action that may be brought upon it. In a civil 
action, when the defense relied upon amounts to the 
charge of acrime, this defense need only be proved by 
a preponderance of evidence; but the presumption of 
innocence exists as in a criminal case, and should be 
taken into consideration in fixing the preponderance 
of evidence. Sup. Ct. Mich. April9, 1884. Monaghan 
v. Agricultural Fire Ins. Co. Opinion by Champlin, J. 
(18 N. W. Rep. 797.) i 

FIRE—INTEREST OF ASSURED—CONDITION WAIVED— 
ATTEMPT AT FRAUD WORKS FORFEITURE.—(1) Where a 
policy of insurance provided that if the interest of the 
assured in the property were notentire and uncondi- 
tional, it must be so expressed in the written part of 
the policy, or else the policy should be void, and a part 
of the property was mortgaged to A.., held, that though 
the mortgage was not originally mentioned in the pol- 
icy, the company, by indorsing thereon, ‘‘loss, if any, 
payable to A., according to his interest,’’ waived the 
breach of condition and was bound by the contract. 
(2) A clause in the policy requiring proofs of loss to be 
made by the party originally insured, even though the 
amount should be made payable to a third party, does 
not entitle the insured in such a case to recover the 
amount of the loss as hisown. (3) Any attempt by the 
insured, by means of application under oath, to re 
cover the full amount of the loss in sucha case, is a 
fraud upon the company within the meaning of 4 
clause in the policy providing that “all frauds, or at- 
tempt at fraud, by false swearing or otherwise, shall 
cause a forfeiture of all claims.’’ Sup. Ct. Lowa. 
April 9, 1884. Lewis v. Council Bluffs Ins. Co. Opin- 
ion by Beck, J. (18 N. W. Rep. 885.) 


FINANCIAL LAW. 
INDORSER—NOT LIABLE—PAPER NOT NEGOTIABLE.— 
A promissory note bore upon its face a statement that 
it was issued as collateral to the makers’ draft ac- 





cepted by a third party. In an action against the in 
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dorsers of this note in their character of indorsers, 
held, that the undertaking of the makers was a contin- 
gent one; that the amount due on the note at its ma- 
turity was uncertain; that the note was not negotia- 
ble, and that the indorsers, as indorsers, were not lia- 
ble. Sup. Ct. R. I. American National Bank v. 
Sprague. 
R. [.) 

TAXATION—NOTES — ‘‘ USED FOR CIRCULATION ” — 
NOTES GIVEN TO EMPLOYEES.—The nineteenth section 
of the act of February 8, 1875 (18 St. 311), providing 
that ‘‘every association other than national bank as- 
sociations, and every corporation, * * * *_— shall 
pay a tax of ten per centum on the amount of their 
own notes used for circulation and paid out by them,”’’ 
does not apply to certificates of indebtedness, bear- 
ing interest and payable to bearer on a certain day 
therein named, issued in denominations of five and 
ten dollars each, and paid out by a railroad company 
toits employees for wages, and providing that they 
would be received by the company at or before matu- 
rity for any debts due the company. These notes or 
certificates, having been issued only to the employees 
of the company on account of wages, and when paid 
by the company having been cancelled and not reis- 
sued, were not “used for circulation,’’ and that they 
were used afterward by those to whum they were is- 
sued to discharge their debts to others or to purchase 
subsistence for themselves, does not affect the charac- 
ter imposed upon them by the company. Weare of 
opinion that this case is ruled by U. S. vy. Wilson, 106 
U. S. 620; 2Sup. Ct. Rep. 85. In every essential par- 
ticular the certificates issued there and those in ques- 
tion here are remarkably alike. The former were cer- 
tificates of indebtedness, good for round sums, paya- 
ble to bearer at a future day, with interest, and one- 
fourth of their face value was receivable before matu- 
rity for freight and debts due the company, and were 
paid out again at their face value with interest. Un- 
der these circumstances the Supreme Court held that 
it was not satisfied that these certificates ‘‘ were calcu- 
lated or intended to circulate or be used as money.”’ 
Now ir view of this decision, we cannot hold that cer- 
tificates of similar form, used by the railroad com- 
pany, not for circulation, but as evidence of wages due 
to its employees, are within the scope and meaning of 
theact of Congress. Cir. Ct., E.D.Penn. March, 1884. 
Philadelphia & R. R. Co. v. Pollock. Opinion by Mc- 
Kennan, J. (19 Fed. Rep. 401.) 


NEGOTIABLE INSTRUMENT—BURDEN OF PROOF—AC- 
COMMODATION NOTE TRANSFERRED AFTER MATURITY. 
—When it is a part of the defense that a note was 
taken after its maturity such fact in general must be 
proved by the defendant. Duncan v. Gilbert, 5 Dutch. 
§2i; Harger v. Worrall, 69 N. Y. 370. An accommo- 
dation note is negotiable after its maturity, and if 
taken for value will bind all parties to it. The plaintiff 
was a married woman, and had taken the note in suit 
in the State of Pennsylvania by indorsement from her 
husband. There was no proof of the law of Pennsyl- 
vania. Held, that the rule of the common law was ap- 
plicable, and that she showed no title to the note. Sup. 
Ct., N. J. Nov., 1883. Seyfert v. Edison. Opinion by 
Beasley, C. J. (To appear in 45 N. J. L.) 


NEGOTIABLE INSTRUMENT—PROTEST—DILIGENCE OF 
NOTARY.—When the maker's name to a note is illegible 
the notary, in making protest, must make a reasona- 
ble effort to ascertain the name. If the notary neglect 
such duty or misdescribes such name, whereby an in- 
dorser is misled, the protest will not be available as to 
such party. A mistake of that character is not attrib- 
utable to the negligence of the holder of the paper, or 
that of his agent, giving notice of its dishonor, but the 
indorser who passes the paper into circulation must 


Opinion by Tillinghast, J. (To appear in 14 








bear the consequences of such misleading defect. But 
when the name of the maker is not so fashioned as to 
suggest to the notary a false name, but he finds it 
illegible, then it plainly becomes his duty to use rea- 
sonable endeavors to ascertain who is the person thus 
indistinctly signified. He is, when thus placed, put 
upon inquiry, and must use proper diligence. Such I 
understand to be the legal rule. Pars. on Bills and 
Notes, 485. Sup. Ct., N. J. Nov., 1883. McGeorge v. 
Chapman. Opinion by Beasley, C. J. (To appear in 
45 N. J. L.) . 


en 


CRIMINAL LAW. 


LIQUORS — TAX NOT LICENSE—CONSTITUTIONAL DIS- 
CRIMINATION.— (1) The imposition of the tax upon the 
business of selling intoxicating liquors supplied from 
manufacturers out of the State is not a license, and is 
not a violation of the Constitution of this State. 
Youngblood vy. Sexton, 32 Mich. 406; Kitson v. Mayor 
of Ann Arbor, 26 id. 325. Itisa restraint upon such 
traffic through the police power of the State. Barte- 
meyer v. Iowa, 18 Wall. 129; License Cases, 5 How. 
504; Gibbons v. Ogden, 9 Wheat. 205; Passenger Cases 
7 How. 283. (2) The statute (act 226, Sess. Laws 1875) 
does not prohibit the introduction or sale of liquors 
made outside the State; it simply taxes the person 
who carries on the business here by making sales in 
this State, and is not in conflict with the article of the 
Federal Constitution regarding the commerce between 
States. The statute does not prohibit the introduc- 
tion and sale of liquors made outside the State. It 
simply taxes the person who carries on the business 
here by making sales in this State. Itin no way in- 
terferes with the introduction of the liquors here. It 
tolerates and regulates, but seeks not to prohibit. 1 
think in this case no question can be successfully made 
under this clause of the Constitution until the point 
has been reached where regulation ceases and prohibi- 
tion begins. A State may pass all such laws as she 
may deem necessary or desirable for the safety, health, 
or morals of her people, and may use whatever means 
she may think proper to that end, provided she does 
not antagonize any law of Congress. Com. v. Kimball, 
24 Pick. 363; License Cases, 5 How. 575. The right of 
a State to tax occupations generally is recognized in 
Brown v. Maryland, 12 Wheat. 444; Nathan v. Lou- 
isiana, 8 How. 80; Pierce v. New Hampshire, 5 id. 
593; Hinson v. Lott, 8 Wall. 148; Machine Co. v. 
Gage, 100 U. 8. 676. (3) There is no unjust discrimina- 
tion in the above act against citizens of other States; 
the person paying the tax stands on the same footing 
as the resident dealer, both as to sales made and quan- 
tity sold. Woodruff v. Parham, 8 Wall. 123; Guy v. 
Baltimore, 100 U. 8. 488; Ward v. Maryland, 12 Wall. 
418; 18 N. W. Rep. 807. Sup. Ct. Mich., Apr. 9, 1884. 
People vy. Walling. Opinion by Sherwood, J. (See 29 
Alb. L. J. 412, — Ep.) 


eS —— 


RECENT ENGLISH DECISIONS. 


SHIP AND SHIPPING—BILL OF LADING—LIMITATION 
OF LIABILITY—NEGLECT OF DUTY TO PROVIDE SHIP FIT 
FOR ITS PURPOSE. -Certain cattle were shipped on board 
a steamer for conveyance from London to New York 
under a bill of lading which provided that “ these ani- 
mals, being in sole charge of shippers’ servants,’ “it is 
hereby expressly agreed that the National Steamship 
Company, or its agents or servants, are as respects 
these animals in no way responsible either for their 
escape from the steamer or for accidents, disease or 
mortality, and that under no circumstances shall they 
be held liable for more than 5l. for each of the animals.” 
Held, that the above clause limiting the liability of 
shipowners to 5l, for each of the cattle did not apply 
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to loss or damage arising from a breach of the ship- 
owner’s duty to provide a ship fit for its purpose, as it 
ouly applied to matters occurring during the voyage. 
Steel v. State Line Steamship Co., 37 L. T. Rep. (N.S.) 
333; 3 App. Cas. 72; 24 Eng. R. 37. High Ct. Just., 
Q. B. Div. March 11, 1884. Tattersall v. National 
Steamship Company (Limited). Opinions by Day and 
Smith, JJ. 7 

Cov ENANT—RENEWAL— CONSTRUCTION.—In constru- 
ing a covenant in a lease for the purpose of ascertain- 
ing whether it is a covenant for perpetual renewal or 
not,the same rule of construction applies as in constru- 
ing any other contract, and the rule is that the inten- 
tion of the parties to the contract is to be ascertained 
from the language used. Where the language used is 
obscure, the presumption is against a covenant for 
perpetual renewal; but where the language is clear 
this presumption has no application. Whenonce one 
is satisfied, according to the canons of interpretation, 
as to the meaning of a document, which the law does 
not require to be in any special form of words, the 
thing is done. When once the bargain is ascertained 
there is no rule, either at law or in equity, that the 
parties are to be punished because they have not ex- 
pressed themselves more fitly. Theobject of rules of 
construction is to enable the courts to understand con- 
tracts. What was said by Sir Edward Sudgen in Shep- 
pard v. Doolan, 3 Drew. & War. 1, is borne out by the 
observations of Wood, V. C., in Hare y. Burges, 4 K. 
& J.45. Seealso Ex parte Clarke, Irish R., 6 Eq. 51; 
Brown v. Tighe, 2 Cl. & Fin. 416. Ct. of App. Jan. 
22, 1884. Swinburne v. Milburn. Opinions by Brett, 
M. R., and Bowen, L. J. 

seceded 


ODDS AND ENDS. 


NAME now almost forgotten by the public is that 


of Sir John Karslake. Yet in his day—less than 
fifteen years ago—he was by common consent the first 
man at the English common-law bar. The brilliant 
attorney-general of a brilliant ‘government, learned, 
eloquent and upright, with a physical presence that 
well supplemented his intellectual gifts, Sir John was 
the beau ideal of a great advocate. No other man 
within my recollection had such weight with the 
judges, and his certain destiny appeared to be either 
the chief justiceship, or if he remained in politics, the 
woolsack itself. But sudden blindness struck him, 
and amidst the universal regret of his confreres he 
was forced to retire alike from professional and par- 
liamentary life. He may perhaps still be seen at the 
Temple church, led to his seat by affectionate hands, 
but the public hears him no more. 

He was succeeded by another Sir John, whose career 
has since been closed by death. Sir John Holker’s 
forensic art was the art that conceals itself. Out- 
wardly rough, heavy and listless, his list of victories 
spoke for him, and to no one would the attorneys more 
readily intrust an apparently hopeless case than to 
this ‘‘ man from the provinces,"’ as a supercilious critic 
once called him. In Parliament he achieved a success 
much beyond that of the average attorney-general 
The miscellaneous body that represents the British 
Commons is usually somewhat impatient and incredu- 
lous of lawyers. They talk too much and too readily 
to suit its tastes, but Holker soon gained and kept a 
place as one of the most valuable debaters in Disraeli’s 
staff. He had a broad way of looking at things, and a 
certain easy frankness that made his suspicious hearers 
forget the wig and gown he had left outside. Although 
a vehement Tory, and avigorous denouncer of the Lib- 
erals and all their ways, yet he made such an impres- 
sion on Mr. Gladstone that after the fall of the Bea- 
consfield government he was offered a lord justiceship 
by his quondam opponent. As a lawyer, Holker was 





not learned,but he had a way of getting at the pith ofa 
thing that made his opinions valuable. His special 
virtue as an advocate was hit off by Sergeant Parry, 
who said that he better than any other man knew 
when to be silent. 

But let us leave now the neighborhood of Westmin. 
ster, and imagine ourselves in the quiet and beautiful 
city of Worcester. The Worcester courts are an ex- 
ception to the ordinary dingy, crowded ard inodorous 
abode of justice, being large, lofty and well ventilated, 
The learned gentleman in the pit arrayed in the neat- 
est of wigs, the most immaculate of frills, and the 
glossiest of silks, who is just opening his case to the 
solid, jolly-looking jurors, is Huddleston, the leader 
of the Circuit, and as good a man at Nisi Prius as any 
in England. His legal knowledge is not very great— 
not more than sufficient to serve his turn—and his op- 
ponent, the keen, quiet-looking man beside him, has 
probably forgotten more than he ever knew; but 
‘Huddy ”’ is an advocate all over, and before a jury 
he will play second fiddle to none. Matthews however 
has his revenge in banc. There Huddleston’s law is 
listened to with polite indifference mixed with a little 
of the amusement known at the bar as baiting the bad- 
ger, whilst Matthews receives the attention his learn- 
ing deserves. It is however strange to observe the im- 
mense advantage Huddleston has overall his oppo- 
nents before ajury. Matthews is no stick; he is fluent 
and persuasive in speech, severe in cross-examination, 
and attentive tothe jury. Yet somehow or other Hud- 
dleston’s cases are half won before they are begun. 
Does “personal magnetism’’ make the difference? 
Huddleston is now on the bench, and no doubt makes 
a good practical judge of the Baron Martin stamp. 

We need not stop to discuss any of the half-dozen 
Q. C.’s who are on the Assize, and amongst the crowd 
of juniors only Jelf, the tall youngman with the sin- 
gle eye-glass, and Motteram, the burly old fellow, just 
rising to examine the first witness, are the only ones 
worth notice. Motteram’s career has been one of mis- 
fortune pluckily met, and now he is County Court 
judge of Birmingham, and boasts of clearing off his 
23,000 cases per annum without arrears! Jelf was un- 
doubtedly the leading junior of the Circuit, a first-rate 
lawyer aud a clever advocate, but a year or two of this 
tired him out, as it does most men, and he was glad to 
seek the comparative ease of silk. What with giving 
opinions, advising on evidence, drawing pleadings, 
running small cases alone, and prompting his leader in 
big ones, the leading junior’s lot is indeed “all work 
and no play.’”’ Once arrayed in silk, the drudgery of 
chamber work is past. A glance at his brief over night 
(and very often not even that), a five minutes’ consul- 
tation with the attorney, in which the big man listens 
condescendingly to the poor fellow’s nervous sugges- 
tions, and dismisses him with a ‘‘ Well, Mr. A., I dare 
say we'll pull it through, but it’s a weak case,’ and 
then into court he goes, and very likely opens for « ref- 
erence. The judge is ready enough to meet him, for 
has he not a heavy list and only two days to clear it 
in? and before the astonished attorney can say Jack 
Robinson,the case is referred to Mr. Blank, the learned 
QQ. C. walks off with his forty or fifty guineas, and the 
junior attends the reference. 

This is bad enough, but worse often happens in Lon- 
don, where owing to the multiplicity of courts counsel 
is sometimes bound to be in two places at once,and not 
being Sir Boyle Roche’s bird,the result is that one 
cause loses his assistance altogether. The fees must 
be paid all the same, for the theory is that these are 

aid for reading the brief, whilst as if to add insult to 
injury, this same brief, so dearly paid for, and with all 
its wealth of legal disquisition and argument, in which 
probably the attorney has felt a secret pride as the re- 
sult of much and arduous labor, comes back to his 
hands unannotated, unread, nay, even unopened. 
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CURRENT TOPICS. 


\HE legal vacation has come, and at this season 
we always allow ourselves and our contribu- 
tors a little fooling. At this season alone do we 
suffer our poetical editor to intrude upon these 
grave and prosaic columns, although we keep him 
in pay through the whole year. Last week he ten- 
dered some advice to the political candidates on the 
subject of interviewing. This week he offers a few 
lines dedicated to those two or three judges of the 
upper courts in the city of New York, who indulge 
in the pastime of stock-gambling. He wrote 
these lines a good while ago, and sent a copy to 
William Cullen Bryant, among others. Mr. Bryant 
acknowledged the receipt very courteously, but 
mildly intimated that they had a suspicious 
resemblance to his own ‘‘Lines to a Water- 
fowl.” Whereupon the writer explained to Mr. 
Bryant that the resemblance, if any, was purely ac- 
cidental — one of those remarkable coincidences 
which have sometimes been noticed between men 
of genius — as Charles Reade and Dean Swift, for 
example. This must have been satisfactory to Mr. 
Bryant, for the writer did not hear from him again. 
It is a great resource to be able to diversify law with 
poetry. Doubtless the great poets have often 
wished they could diversify poetry with law. These 
verses were written at atime when a curb-stone 
broker was known as a ‘‘ gutter-snipe.” The fashion 
of Wall street may have changed the designation, 
and we make the explanation for the benefit of our 
rural readers who do not gamble in Wall street. 


Lines To A GuTTER-SNIPE. 


Whither midst falling due 

Of notes and checks at two o'clock each day, 

Through Wall street’s seething depths dost thou pursue 
Thy melancholy way ? 


Gaily the broker’s eye 
Doth mark thy timid tread, to sell thee “short” 
As dimly seen upon the curbstone nigh, 

Thy figure skulks about. 


Seek’st thou the boiling hell 
Of William street, or Broad street’s margins wide, 
Or where the crazy brokers shout and yell, 

Tossed on the Gold Room’s tide ? 


There is a power whose law 
Restricts thy pathway to that dirty gutter, 
And shuts thee out of rooms where victims gnaw 
Their lips, and curses utter. 


All day thy feet with pain 
Have trod those dusty stones, nor homeward tend, 
Till latest price of ‘‘Erie’’ or ‘‘ Fort Wayne” 
The bulletins append. 


And soon thou’lt be a ‘‘ goner;”’ 
Soon shalt thou find the bottom of thy pocket, 
And swear among thy fellows; in some ‘ corner”’ 

Thou wilt ‘go up”’ like rocket. 


Vor. 380 — No. 4. 





Thou’rt gone; in restaurant 
For sandwich of Delmonico thou’st vanished ; 
But from my saddened heart thy lesson can’t 
So speedily be banished. 
He who hath heard the moan 
Of ruined “snipe,” in search of cent per cent, 
Would better let all gambling risks alone, 
With lawful gains content. 


A correspondent asks us why Mr. Hun publishes 
mere memoranda of decisions. Mr. Hun informs 
us that it is done at the express direction of the 
judges. That is a complete justification for the 
reporter, but what is the use of publishing such 
memoranda ? 

The stories that newspapers tell about lawyers 
and judges are sometimes very extraordinary. We 
look to see Judge Drummond suing the St. Paul 
Pioneer Press for libel on account of some “ anec- 
dotes” of the judge published by that credulous 
and imaginative journal. If these ‘‘ anecdotes” are 
true it is no wonder that the judge resigned, and 
the bar would probably be, but our readers will 
conclude after perusing them that some wag of a 
lawyer has been imposing on the reporter. But 
here are the ‘* anecdotes: ” ‘‘Once Matt Carpenter 
undertook to play fast and loose in an argument 
before Drummond. He was interrupted: ‘Mr, 
Carpenter, you helped to pass this law. A man 
should be ashamed to quibble over a law of his own 
making.’ As Carpenter went out of the court 
room, smarting under the rebuke like a whipped 
schoolboy, he remarked to a brother lawyer: ‘Old 
Tom Drummond is the ablest legal mind this coun- 
try has produced. I say it without reserve.’ Once 
Carpenter alluded to an attorney opposed to him as 
‘that man.’ The expression came out several times 
before Judge Drummond’s wrath waxed vocal. He 
frothed at the mouth, and cried out: ‘ Mr. Carpen- 
ter, sit down. Do you desist calling any lawyer 
in this court ‘that man.’ If you ever again calla 
brother attorney in my court ‘that man’ you will 
cease to have the opportunity for such an insult.’ 
In a lawsuit over the Adams estate in Milwaukee 
one firm of lawyers put in a bill for $15,000, an- 
other lawyer a bill for $5,000, and still another a 
bill for an equal sum. The estate amounted to but 
$32,000, and the parties in interest were orphan 
children. Drummond went over the charges, which 
as judge he must audit. As he went from item to 
item his anger increased, It is said by those who 
were present that no set of men ever received such 
a Jove-like castigation. ‘Gentlemen,’ he said, 
you consider yourselves good lawyers. How much 
more are your services worth to your clients than 
mine to the people? You have charged $25,000 
for sixty days’ service. Could you not be content 
each of you to take my pro rata for the same time ? 
These charges are infamous. They are such as 
men who are scoundrels and thieves at heart would 
make. This charge of $15,000 is cut down to 
$1,500, those of $5,000 each to $500. Repeat such 
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a piece of rapine in this court, and I will disbar 
every one of you.” If Judge Drummond can sub- 
mit to such imputations of bad temper, false logic, 
and impotent threatenings, it would astonish us in- 
«deed, but that he should submit to the charge of 
expecting the lawyers practicing in his court to 
work for as little as he got is more than we can 
believe. 


Lord Coleridge is not going to write a book on 
America, after all. He writes us: “I cannot see 
your very kind and cordial words in the Law Jour- 
NAL, which reached me last week, without inflict- 
ing a line upon you to thank you for them. I wish 
also to say that there is not, and never has been, 
the slightest foundation for the statement, which I 
have not thought it worth while publicly to contra- 
dict, that I am writing « book about America. My 
visit was too short, too hurried, too pleasant in all 
ways, to give me any real insight into your wonder- 
ful country. There must be by-ways I never saw, 
unscrupulous people I never met; and if I were 
foolish enough to try to generalize from such very 
imperfect materials, I have not the power to do so 
with effect. I cannot knock off a dissertion on a 
great country of infinitely complicated elements, 
and endless variety of social aspects, in half 
an hour. The incorrigible vanity of such a pro- 
ceeding would be laughable if it were not some- 
times so very mischievous. No; I must be content 
with the very pleasant memories of my ten weeks’ 
American vision, during all of which I never heard 
an unkind word, or met an unfriendly person, and 
which will always warm my heart when I think of 
it, till it is chilled forever by that which cannot 
now be very far away. Of course, there were in 
America, as there are in all countries, things on 
which one might make unfavorable comment. But 
then I always said what I thought when I was in 
America, and did, now and then, presume to find 
fault —a presumption which, as the Americans be- 
lieved me to be a friend, they in no way resented. 
I said in fact the little I had to say, in your coun- 
try, and kept back nothing to say of it after I had 
left it.” 


The late Mr. Benjamin came near proving no ex- 
ception to the rule that great lawyers are apt to 
make a mess of it in their wills. The Law Journal 
says: ‘‘It is to be observed that Mr. Benjamin de- 
clared his intention of living in Paris for the rest 
of his life, thus carefully precluding any question 
as to his domicile, which might easily have arisen, 
and occasioned much litigation. The testator hav- 
ing thus elected a French domicile at the time of 
his death, the question arose whether the will, 
which being a holograph, was duly executed ac- 
cording to French law, ought not to be proved in 
France. Under the act of 1861, known as Lord 
Cranworth’s act, the will of a British subject 
wherever domiciled may be proved in England if 
executed according to the forms of the English 
law. The attestation clause, although not in the 





commonest form, was fully sufficient, but proof was 
required that Mr. Benjamin was a British subject. 
This was supplied by a statement in his handwrit- 
ing in the books at Lincoln’s Inn, that his father 
and mother were British subjects of Jewish extrac- 
tion, and that be was a British subject in virtue of 
4 George, II, chapter 21, by which the children of 
British subjects not born on British soil obtain 
British nationality by descent. It thus appears 
that Mr. Benjamin was all his life a British subject, 
and after being an American senator and Confeder- 
ate Attorney-General he became domiciled in En- 
gland, and died a domiciled Frenchman.” 


——__—_ 


We have not seen the bill, but from what we hear 
of it we should suppose that Judge Poland’s bill, 
recently introduced in Congress, to regulate com- 
merce among the States, and codify the law relat- 
ing to negotiable instruments, would be a very im- 
portant reform. It proposes to suspend the laws of 
the several States regulating commercial paper, and 
to substitute for them one law of the United States 
to govern such paper throughout the country. The 
importance of having one kind of commercial 
paper, as we now have one kind of bank notes, 
cannot be overrated. It would every year save a 
great amount of confusion and loss, and would 
greatly facilitate the operations of inter-State com- 
merce. We suppose, of course, that it would re- 
quire the assent of three-fourths of the States. 

Seen Seaern 


NOTES OF CASES. 

|* Davis v. Lenawee County Savings Bank, Supreme 

Court of Michigan, March, 1884, 18 Rep. 86, a 
depositor in a savings bank opened a second account 
in the name of his wife, being told at the bank 
that he could not open two accounts in his own 
name. Upon his wife’s death the bank refused to 
recognize his right to the deposit. Held, the fact 
that an account stands in the name of another does 
not affect the depositor’s rights to the depositor. 
The court said: ‘‘ In the present case the testimony 
does not tend to show that the bank ever contracted 
with anybody but plaintiff, or received funds on 
this account which were not his funds. The case 
he made out, and which the jury must have found 
true, was that while deposited in his wife's name, 
it was not intended to be for her benefit, or to be 
beyond the husband’s right to withdraw. Any idea 
of a gift to her was clearly negatived. Her name 
was only another form for his name, and so agreed. 
The bank-book is no contract, and is only one of 
the means of indicating the state of the funds. 
Whatever presumptions may arise from it, and 
whatever protection may be given to acts innocently 
done on that presumption, it can not exclude ex- 
planatory evidence. The contract was made with 
plaintiff, and with no one else, and the bank is 
answerable to him to fulfill that contract. There is 
no principle of law which makes the mere placing 
of money or property in another’s name an irrevoc- 
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able gift to that person. But this arrangement falls 
short of even this, because in law it was merely a 
contract between two persons that one should open 
an account in the name of a third person, the orig- 
inal depositor having a reserved right to draw the 
sums credited. At common law no one could sue 
on an express contract, except the parties to it. 
Under the equitable action for money had and re- 
ceived, a beneficiary may sometimes sue, but this 
can only be where the parties have given him such 
a right as transfers the fund to his control. The 
money belonging to one person can not cease to be- 
long to him until he does some act to dispose of it. 
The cases heretofore determined in this court are 
stronger cases than the present in favor of plaintiff's 
rights. See Burtnett v. Bank, 38 Mich. 630, and 
Bank v. Burrows, 34 id. 153.” To the same effect, 
Brabrook v. Boston Five Cents Sav. Bk., 104 Mass. 
228;8. C., 6 Am. Rep. 222. 





In Ager v. Peninsular and Oriental Steam Naviga- 
tion Company, Limited, Chan. Div. June 14, 1884, 50 
L. T. Rep. (N. 5.) 477, the plaintiff published and 
copyrighted a book consisting of 100,000 words ar- 
ranged alphabetically, selected from eight languages, 
and specially compiled with a view to correct. tele- 
graphic transmission. To each of the words was 
ascribed a different combination of five of the ordi- 
nary numerals 0 to 9. The book could be used by 
any one to make a code of cypher telegraphy of his 
own by attributing to any of these words, or to the 


equivalent numerals, whatever meanings he might 
please, and communicating these significations to 


his correspondents. The defendants printed a book 
containing the bulk of the words comprised in the 
plaintiff's book, and taken from it, but appending 
to them numbers aud meanings of their own. They 
distributed these books, marked “ private,” gratu- 
itously to their own agents, and to merchants with 
whom they corresponded by telegraph. J/e/d, an 
infringement of copyright. The court, Kay, J., 
said: “The defendants admit that they could not 
sell, or even distribute gratuitously, their book to 
any one who might wish to have it, without infring- 
ing the plaintiff’s copyright. But they do not do 
this. What they do is to give — not sell — their 
books, and only to their own agents and merchants 
with whom they correspond by telegraph, and for 
this purpose they have printed about 150 copies, 
and have distributed about fifty at present. I have 
no doubt — indeed that is scarcely denied — that 
enough of the plaintiff's book is copied to constitute 
a serious invasion of his rights, unless the defend- 
ants can justify the manner in which they take it. 
One justification attempted is the circumstance that 
they only give the books to their own agents and 
correspondents, and do not publish or use them 
otherwise than privately, and they point to the 
word ‘private’ printed conspicuously on the cover, 
and to the fact that the object would be defeated if 
their code were made public, as sufficiently showing 
that it is out of the “question that they make any 








public use of the plaintiff's book. But copyright is 
the right, by printing or otherwise, to multiply 
copies. To multiply copies of a material portion of 
a work which is entitled to copyright is as much a 
breach of the law, though differing in degree, as to 
multiply copies of the whole work; and it has long 
been settled that multiplying copies for private dis- 
tribution among a limited class of persons is just as 
illegal as if it were done for the purpose of sale. 
Take, for example, a valuable copyright like Lord 
Tennyson’s poems. No one could print them and 
distribute the copies among his friends, or among 
the boys at a school, or any limited class of persons, 
any more than he could print them for sale. Novello 
v. Sudlow, 12 C. B. O. 8. 177. Therefore I have no 
hesitation in saying that the circumstance that the 
defendants do not sell their books, or that they only 
give them to their own agents, and to merchants 
with whom they correspond, would not justify this 
multiplication of copies. But the defendants’ main 
argument is, that in making this use of the plaint- 
iff’s book, they are doing no more than the plaintiff 
intended they should do, and Mr. Giffard ingen- 
iously compared the case to thatjof a copy-book 
with the usual slips printed at the top of each page. 
These are intended to be copied, and he argued 
that if any one bought one, he might fill up that 
book, and as many blank books besides as he chose, 
with facsimile copies if he could make them in hand- 
writing, without infringing the owner’s copyright, 
because that sort of use was intended by the owner. 
But the question is, whether the use made in this 
case by the defendants was intended by the plaint- 
iff. By bringing this action he declares it was not. 
He has printed on the title-page of his book the 
usual intimation in a work intended to have copy- 
right, that it is entered at Stationers’ Hall. Is 
there any thing in the nature of the case which 
makes it necessary or proper to infer that his con- 
tention is wrong? In the first place, the use the 
defendants are making of his book is not absolutely 
essential even to the defendants’ mode of availing 
themselves of the plaintiff’s research. They might 
print their own code, referring to the words or 
numbers in the plaintiff's book, without reprinting 
one of such words, so that any one having a copy 
of the plaintiff's book, and placing the de- 
fendants’ code beside it, might employ that code 
with little, if any, trouble more than is involved in 
the use of the defendants’ book, while the advant- 
age to the plaintiff would be, that which he must 
be very blind to his own interest if he intended to 
give up, viz., that so many more copies of his book 
must be bought. On the other hand, if the de- 
fendants be right, any one to whom they give one 
of their books could from it, without betraying any 
secret of the defendants, inform the whole world 
what were the words selected by the plaintiff, and 
thus render his books comparatively useless. In the 
illustration of the copy-book it is not denied that 
no one could print a copy even for private use, It 
can only be copied in the mode and to the extent 
intended by the owner. Copying to a certain ex- 
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tent is the very object which the owner of the copy- 
book intended, but any copying beyond that 
extent would be illegal. The illustration is inapt, 
unless it be clear that such copying as the defend- 
ants have made was intended by the plaintiff, and 
I have no difficulty in believing that he never in- 
tended any thing of the kind. Applying the usual 
tests (Scott v. Stanford, 16 L. T. Rep. N. 8. 51, 58; 
L. Rep., 3 Eq. 718, 723; Kelly v. Morris, 14 L. T. 
Rep. N. S. 222; L. Rep., 1 Eq. 697), it seems to me 
that the plaintiff must have expended a great deal 
of time and labor on this compilation; that what 
the defendants are doing is to avail themselves very 
largely and unnecessarily of the labor and research 
of the plaintiff without adequately recompensing 
him; that the use which the defendants make of 
their book is calculated to interfere seriously with the 
sale of the plaintiff's book; that it is a multiplying 
of copies of the plaintiff's book within the words of 
the Copyright Act (5 & 6 Vict., c. 45); and that it is 
therefore an invasion of the copyright of the plaint- 
iff against which he is entitled to be protected.” 


a 


COMMON WORDS AND PHRASES. 


HOLESALE Liquor DEALER.— A manufac- 
turer of liquors selling in unbroken pack- 
ages at his place of business is not a ‘‘ wholesale 
liquor dealer,” liable to taxation as ‘‘ other mer- 
chants.” Taylor v. Vincent, 12 Lea, 282. The 
court said: ‘‘ We hold that a dealer is correctly de- 
fined by the Supreme Court of Pennsylvania in the 
case of Commonwealth v. Campbell, 9 Casey, 386, as 
a middleman between the manufacturer or the pro- 
ducer aid the consumer, or as was said by Judge 
Black in Norris v. Commonwealth, 3 id. 495, ‘a 
dealer, in the popular conception or sense of the 
word, is not one who buys to keep or makes to 
sell, but one who buys to se// again. He stands im- 
mediately between the producer and the consumer, 
and depends for his profits not upon the labor he 
bestows upon his commodities, but on the skill and 
foresight with which he watches the markets. In 
other words, a manufacturer of an article from the 
raw material, though he sells the article thus manu- 
factured in unbroken packages to dealers, is not a 
wholesale dealer under these revenue statutes. The 
added clause ‘and shall be taxed as other mer- 
chants’ shows that the Legislature had in mind 
wholesale merchants — men engaged in buying and 
selling as an occupation, and not the original manu- 
facturer selling asin this case.” In State v. Law- 
enhaupt, 11 Lea, 13, the court said: ‘‘ We take it, 
what is meant by retailing is selling by small quan- 
tities to suit customers, articles which are bought 
in larger amounts generally. Now one who sells 
in this way, or whose business is so to sell is a re- 
tail dealer, one who sells by the nature of his busi- 
ness in gross, and not by the small quantity or par- 
cel to consumers, is a wholesale dealer.” 
Rerar Liquor DEALER.— A social club, organ- 
ized under statute, maintaining a library, giving 





musical entertainments, furnishing meals for its 
members, and keeping a small stock of liquors for 
their exclusive use, affording no profit, but partly 
paid for by their monthly dues, each member pay- 
ing for what he uses as it is taken, is not subject to 
tax as a‘ retail liquor dealer’ as “ other merchants.” 
Tennessee Club of Memphis v. Dwyer, 11 Lea, 452. 
The court cited Seim v. State, 55 Md. 566; 8. C., 
39 Am. Rep. 419; Grafiv. Evans, 8 Q. B. Div. 373. 
The court said: ‘‘We think it is clear from the 
statements of the bill that the mode of salc as it 
is termed, to the members at a rate fixed by the 
governing committee of the club, is only in fact an 
equitable mode of distributing refreshments to its 
members, which are provided by the club for them 
exclusively. It cannot be controverted but that 
the complainant would have aright to purchase 
and keep liquors at its club rooms for the use of its 
members, and to distribute them among them in 
any method it might deem proper, and to raise 
funds for the purpose of replenishing by assess- 
ments upon its members, and the mode adopted of 
the form of asale alone to its members of sucha 
quantity for so much money can be nothing more 
than a mode adopted of assessing each member in 
proportion to the amount he consumes. * * * 
In the case of State v. Smith, 5 Humph. 394, this 
court in construing a revenue act held that to con- 
stitute a merchant in the meaning of the revenue 
laws, the business of buying and selling should be 
the pursuit and vocation by which the party makes 
his living. In that case the preceptor and _propric- 
tor of an extensive female school had between 
fifty and a hundred pupils and tutoresses boarding 
with him and members of his family. To supply 
these persons with clothes, books, etc., he kept on 
hand a supply of such articles of clothing and sta- 
tionery as they might need, and furnished these ar- 
ticles not with a view of profit, but to accommo- 
date his pupils and keep up his school. He sold 
to no person not a member of his family. Held 
that he was not a merchant, or subject to be taxed 
as such,” 

Mecuanic.— A photographer is not a ‘‘me- 
chanic””’ within the statute of exemption from exe- 
cution. Story v. Walker, 11 Lea, 515. The court 
said: ‘‘ The Legislature of this State has not treated 
photographers as mechanics, but as photographic 
artists, and subjected their vocation to a privilege 
tax. * * * The words of the statutes of exemp- 
tions were used, and intended to be understood in 
their usual and proper sense. A mechanic engaged 
in the pursuit of his trade is a workman employed 
in shaping and uniting materials, such as wood, 
metal, etc., into some kind of structure, machine, 
or other object requiring the use of tools. The 
tools must be such as are used by the workman to 
shape or change the surface of lumber or other ma- 
terial, or create an object by manual labor. Free- 
man on Ex., § 226. The photographer is an artist, 
not an artisan, who takes impressions of things and 
persons on prepared plates or surfaces. He is no 
more a mechanic than the painter, who by means 
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of his pigments covers his canvas with the glaring 
images of natural objects, and his tent, bins, cam- 
era stand, camera box, head-rest, bath-holder, etc., 
are no more tools within the meaning of the exemp- 
tion laws than the tent, stool, easel, hand-rest, 
brushes, pigment box, and paints, glaze, etc., of the 
painter.” 

NEEDLEss TORTURE OR MurTILAtion.— Trapping 
a trespassing and depredating dog is not “ needlessly 
torturing or mutilating’ within a statute against 
cruelty to animals. Hodge v. State, 11 Lea, 528. 
The dog in question had annoyed the defendant by 
invading his premises at night, breaking up his 
hens’ nests, and sucking the eggs. The defendant 
set a steel trap and caught the dog, and in his 
struggles to get away part of his tongue was torn 
out. The dog lost his power of barking, and from 
inability to eat became very lean. The court said: 
‘‘There can be no doubt, we think, tbat in doing 
so his object was, by catching the animal, to pro- 
tect his property, and relieve his premises from these 
depredations, and not for the purpose of inflicting 
needless torture upon the animal. * * * The 
defendant had a right to protect his premises 
against such invasions, and to adopt such means as 
were necessary for that purpose. * * * A lit- 


eral construction of this act would seem to indicate 
that no one is permitted to kill or wound any liv- 
ing creature, however noxious, even a black bird 
ora crow, or a skunk, or a serpent, unless under 
some necessity, without being guilty of a penal of- 


fense. We do not understand such to be the mean- 
ing of this act. Whilst its object was to prevent 
cruelty to animals, and it was intended as a humane 
provision for their protection, it was not intended 
to deprive a man of the right to protect himself, 
his premises and property, against the intrusions 
of worthless, mischievous or vicious animals, by 
such means as are reasonably necessary for that 
purpose.” 

Heirs.— The husband is not the ‘‘ heir” of the 
wife. Wilkins v. Ordway, 59 N. H. 378. The court 
said: ‘* But husband and wife are nowhere included 
with ‘heirs’ or ‘ next of kin’ in the statutes. These 
terms, in their proper and legal signification and 
acceptation, have reference to relationship by blood.” 
This decision is a reasonable complement of the 
decisions that hold that the wife is not the ‘ heir” 
of the husband. 

MercuHant.—In Murray v. State, 11 Lea, 218, it 
was held that a merchant tailor is a “ merchant.” 
The court said: ‘The facts proven on the trial 
were, that the defendants were copartners and car- 
ried on the business of merchant tailors in Memphis. 
They kept on hand a stock of goods, which they 
purchased outside of the State, and made them up 
into clothing and sold them upon orders of their 
customers. When a customer desired a suit of 
clothes or a garment they permitted him to select 
from their stock the particular piece of cloth or stuff 
he desired them made of, and they took his meas- 
ure and made up the articles of clothing and sold 
them to him, They kept in their employ tailors for 





the purpose of making up their goods into clothing 
for their customers, whom they charged for the 
cloth of which the clothing was made, as well as for 
the labor and skill of making them up. * * * 
During the time they had license they would some- 
times sell a piece of cloth, or some article of trim- 
ming or buttons, to a customer, without being made 
up, but since they had failed to take out a license 
they had ceased to sell any articles unless made up 
into clothing. * * * We think there can be no 
question but that the defendants were merchants 
within the meaning of the statute above quoted, 
and were bound to obtain a license in order to carry 
on business in the manner above stated.” 

BripGE.—In Smith Bridge Co.v. Bowman,Ohio Su- 
preme Court, February, 1884, it was held that arail- 
road bridge is within the mechanics’ lien law. Ina 
dissenting opinion, Granger,C.J., said: ‘‘In its widest 
sense the word ‘bridge’ applies to any sort of 
structure extending from one point of support across 
an open space to another point of support, and of 
sufficient strength to permit the transit of some mat- 
erial object. But the usage of the people often 
takes charge of a word, and so applies it, that when 
uttered, or written, without accompanying words, 
or context, the hearer or reader understands that the 
speaker or writer refers to one of a particular class 
of objects instead of any one of many classes em- 
braced by the fullest meaning of the word. Before 
any railroad was constructed, the word ‘bridge’ in 
connection with roads and highways had, by the 
people, been thus applied to structures across 
steams for the passage of travellers in ordinary 
modes. A road led up to each end of such a struc- 
ture. The traveler left the road and entered upon 
the bridge, and again left the bridge and took to the 
road, Constructively, in a legal sense purely, the 
road sometimes crossed the bridge, and the bridge 
was, sometimes, in like manner a part of the road; 
but actually, in fact, the bridge was distinct from 
the road. Popularly then the word ‘bridge’ came 
to mean a structure whose primary object was the 
support of persons, animals and vehicles while cross- 
ing a stream or ravine. This meaning belonged to 
the word when the first railroad bridge was built. 
What is the primary object of such a bridge? What 
is the thing being constructed while it is being 
built? <A railroad.” 

Rounpixe A Pornt.— In The Margaret, June, 1884, 
50 L. T. Rep. (N. 8.) 447, the court said, Brett, M. 
R.: ‘‘ The question to be considered is, what is the 
meaning of the rule which says that ‘ steam vessels 
navigating against the tide shall, before rounding 
the following points, viz.: Blackwall Point, ease 
their engines, and wait until any other vessels round- 
ing the point with the tide have passed clear’? It 
seems to me that the first thing to be considered is, 
what is the meaning of ‘ point?’ Now it is clear 
that the officers of this vessel knew what was meant. 
It is a nautical rule, and is written therefore in 
nautical language, and it is written with regard to 
a winding river where there are what sailors call 
‘ points,’ that is, where the land goes from a straight 
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line into the river, so that the river is obliged to 
wind round the point. Therefore the point is not a 
mathematical point, and it seems to me that the 
proper way of defining the ‘ point’ under these cir- 
cumstances, is this: that the point begins where a 
vessel having to go round it, either up or down the 
river, would, if there were nothing in the way, be 
obliged to use its steering gear for the purpose of 
continuing her course, and that it ends where the 
necessity of using the steering gear ceases. There- 
fore the point lies within those limits. The next 
question is, what is the meaning of ‘ before round- 
ing the following points’? Is it before a vessel 
begins to round, or is it before she has finished 
getting round, what I call the point? It seems to 
me that it applies from the time when, if there was 
nothing in the way, a vessel begins to use her steer- 
ing gear for the above purpose, and ends at the 
place where she would cease using her steering gear, 
and would go straight on her course as before. 
Therefore where the vessel is going against the tide, 
it seems to me that the words ‘ before rounding’ 
mean before the vessel has finished rounding the 
point in the sense in which I have described the 
point — that is to say, that the rule applies, not only 
before the vessel begins to round the point, but it 
applies during the whole time that she is rounding 
it.” 

Wart.— In the same case, Baggallay, L. J., said : 
“What does ‘ wait’ mean? It does not mean to come 
to an actual standstill, but rather means to go as 
slow as is consistent with safety.” 


+ —— 


THE PRESUMPTION OF INTENT. 
Rutel. Where a person does an act, he is presumed 
in so doing to have intended that the natural (a) and 
legal (b) consequences of his act would result.(1) 


ILLUSTRATIONS. 
(A.) 

1. W. wrote and published of H. that he had col- 
luded with an insolvent tenant in setting up a ficti- 
tious distress. In an action of libel brought by H. 
against W. the judge left it to the jury to say whether 
W. intended to injure H. by the publication. This 
was error because the tendency of the libel being in- 
jurious to H., W. was presumed to have intended it to 
be so.(2) 

2. A baker is charged with delivering adulterated 
bread for the use of a publicasylum. It is proved that 
A. delivered the bread. The presumption is that he 
intended it to be eaten.(3) 

3. B. is charged with setting fire toa building with 
intent to injure the owner. Itis proved that B. fired 
the building. The presumption arises that he intended 
to injure the owner.(4) 

4. A debtor knowing himself to be insolvent, exe- 
cutes a bill of sale and an assignment of his book ac- 


(1) State v. Hessenkamp, 17 Iowa, 25 (1864): State v. Presell, 
12 Ired. (L.) 105 (1851); Hayes v. State, 58 Ga. 47 (1877); Hos- 
kins v. State, 11 id. 92 (1852). 

(2) Haire v. Wilson, 9 B. & C. 643 (1829); King v. Harvey, 3 
D. & R. 464 (1823). 

(3) King v. Dixon. 3 M. & S. 12 (1814). 

(4) R, vy. Farrington, R. & R. 207 (1811). 








counts to one of his creditors. The presumption is 
that this was done with the intention of giving a pre- 
ference to such creditor. (5) 

5. A married man enters a house of prostitution and 
remaius thereall night. The presumption is that he 
committed adultery while there. (6) 

6.A wife who resided in Massachusetts goes to Maine 
and immediately applied for and obtains a divorce for 
causes nota ground for divorce in Massachusetts. 
The presumption arises that her purpose in removing 
to Maine was to obtain a divorce.(7) 

7. A statute provides that certain conveyances made 
with intent to give a preference to certain creditors 
shall be void. A. makes a conveyance whose provis- 
ions prefer certain creditors. The presumption is that 
A. intended to give a preference.(8) 

“The judge’ said, Tenterden, C. J., in case 1, 
‘** ought not to have left it as a question to the jury 
whether the defendant intended to injure the plainut- 
iff, forevery man must be presumed to intend the 
natural and ordinary consequences of his own act.” 
And Littledale, J.. added: “Ifthe tendency of the 
publication was injurious to the plaintiff, then the law 
will presume that the defendant, by publishing it, 
intended to produce the injury which it was calcula- 
ted to effect.” 

In case 2 Lord Ellenborough said, that it was a uni- 
versal principle that when a man is charged with doing 
an act, of which the probable consequence may be 
highly injurious, the intention isan inference of law 
resulting from the doing the act, and here it was al- 
leged that he delivered the loaves for the use and sup- 
ply of the children which could only mean for the 
children to eat, for otherwise they would not be for 
their use and supply. 

In case 7, Shaw, C. J., said: ‘‘ But the statute pro- 
vides that the acts which it prohibits must be done 
with anintention to give a preference, The intent to 
prefer is essential, but every person is to be presumed 
to intend the natural and probable consequences of 
his own acts, and if such acts do in fact as this do give 
a very large preference, it is competent for the jury to 
infer the intent. It does not rebut thisintent to show 
that the debtor has also another motive to the pro- 
ceeding, namely, an expectation of pecuniary or other 
future benefit to himself by means of further loans of 
money, and being enabled thereby to continue his 
business.’’ 

(B.) 

1. A., B. and C. sign a note ‘as trustees”’ ofa 
church, it being represented to them that no individ- 
ual liability could arise from their act. But the law 
considers a note so signed as binding the signers per- 
sonally. The presumption is that A., B. and C. in- 
tended to bind themselves persoually.(9) 

2. A. who holds two claims against B. gives him a 
release under seal of and a simple receipt of pay- 
ment ofthe other. The presumption is that A. in- 
tended that the former should be conclusive and that 
the latter should not.(10) 

3. A debtor makes a fraudulent preference by as- 
signment of his property. He makes alsoa ‘ convey- 
ance of his property for the benefit of crediters.’’ The 





(5) Ecker v. McAllister, 45 Md. 290 (1876); Gardner v. Lewis, 
7 Gall. 377 (1848). 

(6) Evans v. Evans, 41 Cal. 103 (1871); Astley v. Astley, 1 
Hagg. Ecc. 720 (1828). 

(7) Chase v. Chase, 5 Gray, 157 (1856). 

(8) Denny v. Dana, 2 Cush. 160 (1848); Beals v. Clark, 13 
Gray, 18 (1859). 

(9) Mears v. Graham, 8 Blackf. 144 (1846); Burrit v. Dick- 
son, 8 Cal. 113 (1857). 

(10) Jones v. Ricketts, 7 Md. 108 (1854). 
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jaw presumes that the intent of the conveyance was to 
delay or defraud his creditors. (11) 

4. A. forges the name of B. to a bill of exchange 
and negotiates it. The presumption is that A. in- 
tended to defraud B., and his intention to pay it when 
it became due is irrelevant.(12) 

5. B. forges C.’s name to acheck on the bank of D. 
C. has no account there. The presumption is that B. 
intended to defraud C.(13) 

6. A. was employed by B. to purchase stock to a cer- 
tainamount. A. gave B. a forged receipt for stock 
for that amount. The presumption is that A. did this 
with the intention of defrauding B., and B.’s opinion 
that he did not intend to defraud is irrelevant.(14) 

7. C. was indicted for issuing a forged bank note 
with intent to defraud the bank. The note was is- 
sued by C. toa third person, and it appeared that its 
execution was such as to render its spuriousness easily 
detectable by the officers of the bank who must ex- 
amine it before paying it; but this an ordinary per- 
son would not discover. C. was presumed to have in- 
tended to defraud the bank.(15) 

8. A. sets fire to a building. The presumption is 
that he intended to destroy it.(16) 

9. A. gives a promissory note to B. The presump- 
tion is that A. and B. intended that the note should 
be paid in legal currency.(17) 

10. A statute provides that the failure to pay over 
money by a public officer shall be punishable; a public 
officer is indicted for failing to turn overa license fee 
collected by him. The presumption is that his fail- 
ure was willful and intentional.(18) 

In case 2 it was said: ‘‘When the law ascribes to 
one instrument a conclusive and to anothera prima 
facie character, we must presume that parties using 
either intend it to operate according to its legal effect. 
A release will discharge a debt when a receipt will not. 
Persons may settle in good faith under the impres- 
sion that the amount paid is all that isdue. But it 
sometimes happens that mistakes occur, and to enable 
parties to correct them the law has declared that mere 
receipts are not conclusive.” 

Incase 3 Lord Chancellor Cairns said: “It is true 
that underthis as under previous statutes of bank- 
ruptey, two acts are specified which if done by the 
bankrupt are not only acts of bankruptcy, but are also, 
if followed by bankruptcy void. Oneis a conveyance 
or assignment of the bankrupt’s property for the bene- 
‘it of creditors, and the other is acouveyance or as- 
signment fraudulent or by way of fraudulent prefer- 
ence. Itis to be observed as to one of these acts, 
namely, a conveyance or assignment by way of fraudu- 
lent preference, special provisions have always been 
made in bankruptcy legislation, making such a con- 
veyance or assignment void by express enactment, 
and reducing it accordingly; and as to the other, 
namely, a conveyance in trust for all creditors, it has 
been held from the earliest times of bankruptcy law, 
that as the effect of such a conveyance must be to de- 
lay or defeat creditors, the law will presume an inten- 
tion to delay or defeat creditors, and the conveyance 
would therefore be invalid as against, and perhaps 
even without reference to the policy of the bank- 
ruptcy laws.” 

“The Recorder,”’ said Maule, J., in case 5, ‘‘ seems to 
have thought thatin order to prove an intent to de- 





(ll) Ex parte Villars, L. R., 9 Ch. App. 443 (1874). 
(12) R. v. Hill, 2 Moody, 30 (1838). 

(13) R. v. Nash, 2 Den. C. C. 498 (1852). 

(14) R. v. Sheppard, R. & R. 160 (1809). 

(15) R. v. Mozagora, R. & R. 291 (1815). 

(16) People v. Orcutt, 1 Park. C. C. 252 (1851). 

(17) Williams v. Boozeman, 18 La. Ann. 532 (1866). 
(18) State v. Heaton, 77 N. C. 504 (1877). 





fraud there should have been some person defrauded 
or who might possibly have been defrauded. But I 
do not think that at all necessary. A man may have 
an intent to defraud and yet there may not be any 
person who could be defrauded by his act. Suppose a 
person witha good account at his bankers, and a 
friend with his knowledge forges his name to a check 
either to try his credit or to imitate his handwriting, 
there would be no intent to defraud, though there 
might be parties who might be defrauded; but where 
another person has no account at his bankers, but a 
man supposes that he has, and on that supposition 
forges his name, there would be.an intent to de- 
fraud in that case, although no person could be de- 
frauded.”’ 

In case 10 it wassaid: ‘As men do not generally 
violate the Criminal Code, the law presumes every 
man innocent, and this presumption of innocence is to 
be observed by the jury in every case. Butsome men 
do violate the law, and as they seldom do unlawful 
acts with innocent intentions, the law therefore pre- 
sumes every act in itself unlawful, to have been 
criminally intended until the contrary appears. A 
familiar example is on the trial of a case of homicide. 
Malice is presumed from the fact of killing, and the 
burden of disproving the malice is thrown upon the 
accused. The same principle pervades the law in civil 
as well as criminal actions. Indeed if this were not so 
the administration of the criminal law would be prac- 
tically defeated, as there is in most cases no other way 
of sustaining the intent tban by establishing the un- 
lawfulness of the act. 


Rutell. Where an actis criminal per se a criminal 
intent is presumed from the commission of the act.(19) 


ILLUSTRATIONS. 

N. is proved to have been stabbed with a dirk knife 
by T., from which wound he instantly died. T. is 
presumed to have intended to kill N.(20) 

2. S. shoots at C. who is on horseback. The ball 
takes effect on C. and kills him. 8. testifies that he 
shot at C. intending only that his horse should throw 
him. The presumption is that S. intended to kill 
C.(31) 

In Com. v. Webster, (22) Chief Justice Shaw said: 
“The ordinary feelings, passions and propensities 
under which parties act are facts, known by observa- 
tion and experience; and they are so uniform in their 
operation that a conclusion may be safely drawn that 
ifa person actsin a particular manner he does so 
under the influence of a particular motive. Indeed 
this is the only mode in which a large class of crimes 
can be proved, I mean crimes which consist not 
merely in an act done, but in the motive and intent 
with which they are done. But this intentis a secret 
of the heart which can only be directly known to the 
searcher of all hearts; and if the accused makes no 
declaration on the subject, and chooses to keep his 
own secret, which he is likely to do if his purposes are 
criminal, such criminal intent may be inferred and 
often issafely inferred from his conduct and exter- 
nal acts.”’ 

Said Chief Justice Shaw in case 1: “A sane 
man, a voluntary agent, acting upon motives must be 
presumed to contemplate and intend the necessary, 





(19) People v. March, 6 Cal. 543 (1856); Murphy v. Com., 23 
Grat. 960 (1873); McCone vy. High, 24 Iowa, 336 (1868); Murphy 
v. State, 37 Ala. 142 (1861); Carroll v. State, 28 Ala. 28 (1853). 

(20) Com. v. York, 9 Mete. 93 (1845); Murphy v. People, 37 
Ill. 447 (1865); Riggs v. State, 30 Mass. 636 (1856); State v. Ber- 
trand, 3 Oregon, 61 (1868); State v. Holme, 54 Mo. 153 (1878); 
Conner v. State, 4 Yerg. 137 (1833). 

(21) State v. Smith, 2 Strobh. 77 (1847). 

(22) 5 Cush. 316 (1850). 
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natural, and probable consequences of his own acts. 
If therefore one voluntarily or willfully does an act 
which has a direct tendency to destroy anothers life, 
the natural and necessary conclusion from the act is 
that he intended so to destroy such person’s life. So 
if the direct tendency of the willful act is to do another 
some great bodily harm, and death in fact follows, as 
a natural and probable consequence of the act, it is 
presumed that he intended such consequence, and he 
must stand legally responsible for it. So wherea dan- 
gerous and deadly weapon is used, with violence, upon 
the person of another, as this has a direct tendency to 
destroy life, or do some great bodily harm to the per- 
son assailed, the inténtion to take life or do him some 
great bodily harm is a necessary conclusion from the 
act.” Andtothe same effect is the language of the 
chief justice of Pennsylvania: ‘‘ He who uses upon 
the body of another at some vital part with a manifest 
intention to use it upon him, a deadly weapon, as an 
axe, a gun,aknife or a pistol, must in the absence of 
qualifying facts be presumed to know that his blow is 
likely to kill; and knowing this must be presumed to 
intend the death which is the probable and ordinary 
consequence of such an act.’’(23) 

In case 2 it was said: ‘If one were to fire a loaded 
gun into a crowd, or throw a piece of heavy timber 
from the top of a house intoa street filled with people, 
the law would infer malice from the wickedness of the 
act; so also the law will imply that the prisoner in- 
tended the natural and probable consequence of his own 
act, as in the case of shooting agun into a crowd, the 
law will imply from the wantonness of the act, that he 
intended to kill some one, though it might have been 
done iu sport. If the prisoner's object had been noth- 
ing more than to make Carter’s horse throw him, and 
he had used such means only as were appropriate to 
that end, then there would have been some reason for 
applying to his case the distinction. * * * Butin 
this case the act indicated an intention to kill—it was 
calculated to produce that effect and no other—-death 
was the probable consequence and did result from 
it.”’ 

“If a man raises his rifle and deliberately fires,its con- 
tents into the bosom of another, or by a blow with an 
axe, which might fellan ox, buries it in the brain of 
another, the inference from the act is irresistible that 
death was meant, and so the law presumes. 

“The inferences of the mind, which are equally pre- 
sumptions of law,are certain and conclusive in propor- 
tion as the acts, from their nature and character, are 
certain to result in death. 

“Thus the plunging of a poniard into the heart of 
another, we do not doubt, was intended to kill, but if 
aimed only at the arm or leg, though death may be 
the result, yet the mere fact of giving sucha blow, so 
long as that is the only criterion by which we judge, 
renders the intent more doubtful and the inference 
lessstrong. So if one beat a full-grown man with his 
fist, and death ensues, we wouid ordinarily feel far 
more doubt that death was intended than if it had 
been produced by the use of a dangerous weapon. So 
tvo regard may be had to the relative strength and 
powers of endurance of the parties, as well as to the 
mode in which the vivlence is applied. 

“A powerful blow given by the fist alone (but not re- 
peated) upon the head of a full-grown man would not 
ordinarily be regarded as intended to produce death; 
but what else could be inferred if the same blow were 
planted upon the temple of an infant child? 

“In many cases the inference that death is intended 
is as strong when the act is perpetrated by a drunken 
as when perpetrated by a sober man. Thus if bya 
‘deadly weapon, as by a rifle or a bowie-knife,.a bullet 





(23) Agnew, C, J., in Com, v. Drum, 58 Penn. St. 17 (1868), 
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or blow is sent directly or designedly to some vital 
spot, we should infer that death was intended with 
almost equal certainty, whetherthe perpetrator were 
drunk or sober. So too when death is produced by 
poison, and we see in the mode of its administration 
stealthy calculation, we would infer that death was in- 
tended, whether he who administered the poison was 
in a state of sobriety or intoxication, since in the very 
character of the act we could read design. 

‘* But we also know that intoxication produces more 
effect upon the nervous system of some than of others. 
It clouds and obscures the judgment of one more than 
it does another. It produces greater extravagance of 
exertionand action in some than it does in others, 
and sometimes consequences result from such extrava- 
gant exertion and action of which the party himself 
had no idea. All these things are to be considered 
by this jury when determining upon this question of 
intent.” 

The rule that a man must be supposed to intend 
the natural results of his act is said by Hubbard, J., to 
be by no means an infallible proposition, though often 
treated as anaxiom. ‘The result is not always evi- 
dence of the supposed intent. When we look back 
upon events that have happened we stand in a differ- 
ent position, we behold with a clearer vision, as we 
embrace within our glance the beginning and the end, 
the act and the consequence. But the man who is do- 
ing the act may contemplate a very different result. 
His feelings may be biassed by his wishes, and san- 
guine feelings may be the cause of overlooking difficul- 
ties which to a more quiet temperment might appear 
insurmountable. Disappointments also may take 
place which were not anticipated.(24) 

“Tt has been urged,” said Comstock, J., in Curtis v. 
Leavitt, (25) ‘‘that the debtor corporation must be 
deemed to have intended the result of its own acts. 
This is very often a useful rule of evidence in arriving 
at a conclusion upon a question of motive and inten- 
tion, but it is not a rule of law. If agiven result must, 
by plain and absolute necessity, follow from a particu- 
lar action, or if it be so likely to follow that no two 
minds of equal intelligence could differ in conclusion, 
viewing the subject from the same point of observa- 
tion as the actor himself, then there would be no in- 
justice in holding that he intended such result. Still 
the question is one of fact; what was the intent? 

And in Quinebang Bank v. Brewster, (26) Sanford, 
J., said: ‘*The intention of a party is a fact to be 
proved as all other facts are proved, not indeed neces- 
sarily by direct evidence, but either by direct evi- 
dence or by the proof of other facts indicative of such 
intention, and from which facts its actual existence 
and operation may be inferred. The law makes no 
conclusive presumption in regard to it. Indeed the 
law never conclusively presumes that a person intended 
to violate the law or commit a fraud. The act done 
and the circumstances attending its commission may 
indicate more or less clearly the intention of the party 
doing it, and authorize an inference of more or less 
weight in regard to such intention.” 


Rutellil. But when a specific intent is required to 
make an act an offense, the doing of the act does not 
raise a presumption that it was done with the specific in- 
tent. 

ILLUSTRATIONS. 


1. R. is charged with assaulting with intent to mur- 
der one FE. Itis proved that R. fired a loaded pistol at 





(24) Jones v. Howland, 8 Metc. 306 (1844) 
(25) 15 N. Y. 1 (1857). 
(26) 30 Conn. 559 (1862). 
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%. There is no presumption that R. intended to mur- 
der E.(27) 

2. A statute makes a willful, deliberate and pre- 
meditated killing, murder in the first degree. B. kills 
Cc. There is no presumption that the killing was de- 
liberate and premeditated.(28) 

In case lit was said: ‘‘ The general rule is well set- 
tled, to which there are few if any exceptions, that 
when a statute makes an offense to consist of an act 
combined with a particular intent, that intent is just 
as necessary to be proved as the act itself and must be 
found by the jury, as matter of fact, before a convic- 
tioncan be had. Bus especially when the offense 
created by the statute, consisting of the act andthe 
intent, constitutes as in the present case} substantially 
an attempt to commit some higher offense than that 
which the defendant has succeeded in accomplishing 
by it, we are aware of no well founded exceptions to 
the rule above stated, and in all such cases the particu- 
lar intent must be proved tothe satisfaction of the 
jury: and no intent in law or mere legal presumption, 
differing from the intent in fact can be allowed to sup- 
ply the place of the latter.” 


RuiteElV. The law presumes an intent from acts in 
the absence of declarations (a) where the party is physt- 
cally and mentally capable of forming an intent.(b) 


ILLUSTRATIONS. 
(A.) 


1, The question was whether a certain incumbrance 
was intended to be excepted from a covenant against 
incumbrances ina deed. It appeared that the incum- 
brance in question was notorious and of long standing, 
and no mention of it was made in the deed. The pre- 
sumption was that it was intended to be excepted.(29) 

2. Incase 1 it appeared that nothing was said by the 
parties in reference to the incumbrance. The pre- 
sumption of an intention to except it is raised from 
these acts above.(30) 

Incase 1 it was said: ‘‘From the existence and 
notoriety of the incumbrance, its long standing and 
the long acquaintance of the parties with it as a per- 
manent thing, the fact that no mention was made of it 
in the negotiation, though other incumbrances were 
mentioned in the deed and excepted, the committee 
drew the inference that it was the intention of the 
parties that it should be excepted from the deed. 
* * * The argument in favor of the finding of the 
committee is very strong. An express warranty on 
the sale of personalchattels does not apply to visible 
defects, because the fact that the defect was plainly 
visible is evidence that the purchaser knew it, and did 
not take his warranty on account of it. This princi- 
ple does not apply in the case of a warranty by deed, 
because the terms of a deed cannot be contradicted or 
varied by parol, and undoubtedly a man may, if he 
will be so foolhardy, make an express warranty ina 
deed, where he knows that it is broken at the moment 
the deed is delivered, and knows also that the fact is 
well known to the party to whom he gives it. But or- 
dinarily we suppose that parties do not in this open 
way intentionally involve themselves in lawsuits. 
And we do not see why the plain, open. visible, and 
notorious character of this incumbrance, connected as 
it was with full knowledge of the parties of its exis- 
tence, does not furnish evidence that it was not in- 
tended by the parties to be warranted against rpon a 





(27) Roberts v. People, 19 Mich. 401 (1870); Mayher v. Peo- 
ple, 10 id. 212 (1862). 

(28) Com. v. Dunn, 58 Penn. St. 9 (1876); State v. Mitchell, 
64 Mo. 191 (1876); State v. Foster, 61 id. 549 (1876); State v. 
Lane, 64 id. 319 (1876); Hamby v. State, 36 Tex. 523 (1872). 

(29) Knapp v, White, 23 Conn, 529 (1855). 

(30) Id, 





principle analogous to that which applies to visible de- 
fectsin the sale of personal chattels by parol.”’ 

In case 2 it was said: ‘the defendant’s counsel 
seem to suppose that there could have been no inten- 
tion to except the right to maintain the ditch from 
the deed, because the parties said nothing about it. 
But courts will often find decisions and judgments 
upon the presumed intention of the parties where 
nothing has been said. A man is presumed to intend 
the natural and probable consequence of what he does; 
and on this principle many persons have been found 
guilty of the highest crimes. A man is presumed to 
accept of a conveyance of property made to him, on the 
ground that it being for his benefit he would naturally 
wish to receive it; and on this principle titles have 
been established. Indeed we always draw inferences 
from our observation of the usual habits of men which 
lead to a great variety of presumptions. These in- 
ferences are the conclusions drawn by reason aud 
common sense from premises established by proof; and 
are as applicable to questions of intention where the 
intention of parties becomes important as to any other 
disputable fact. It is true, as remarked by Judge 
Story, that if the proofs are doubtful and unsatisfac- 
tory, and the mistake is not made entirely plain, 
equity will withhold relief on the ground that the 
written paper ought to be treated as a full and correct 
expression of the intent, until the contrary is estab- 
lished beyond reasonable controversy. But this does 
not mean that there must always exist direct and posi- 
tive proof that the instrument does not express the 
true intent of the parties in order to justify the court 
in reforming it. To give any such construction to the 
rule would be to deny any right in a court of equity to 
interfere unless the instrument could be shown to vary 
from written memoranda of the terms of the contract 
from which it is drawn up, or some evidence equally 
decisive. We do not so understand the rule.” 


(B.) 

1. A. is indicted for burglary. It is proved that A. 
broke and entered a store in the night-time. The pre- 
sumption is that A. intended to commita burglary. 
A. shows that he wasat the time too drunk to have 
entertained such an intent. The presumption of in- 
tent no longer arises.(31) 

2. R. is indicted for shooting at S. with intent to 
killhim. R. shot at S. while ina state of intoxica- 
tion. The guiltof R. turns on the question whether 
R. was in such a state of mind as to be able to form an 
intent.(32) 

In case 2, Coleridge, J., said: ‘‘ There are two points 
for your consideration, first, as tothe act; second, as 
to the intent. With regard to the latter, the allega- 
tion respecting it in the indictment must, no doubt, 
be proved to your satisfaction before you can find the 
prisoner guilty upon the full charge. The inquiry as 
to intent is far less simple than that as to whether an 
act has been committed, because you cannot look into 
a man’s mind to see what was passing there at any 
given time. What he intends can only be judged of 
by what he does or says, and if he says nothing then 
his acts alone must guide you to your decision. Itisa 
general rule in criminal law, and one founded on com- 
mon sense, that juries are to presume a man todo 
what is the natural consequence of his act. The con- 
sequence is sometimes so apparent as to leave no 
doubt of the intention. A man could not put a pistol 





(31) Ingalls v. State, 48 Wis. 647 (1879); Wood v. State, 34 
Ark. 341 (1879); Roberts v. People, 19 Mich. 401 (i870); State v. 
Bell, 29 Iowa. 316 (1870); State v. Maxwell, 42 id. 208 (1875); 


Wenz v. State, 1 Tex. App., 36 (1876); Loza y. State, id. 
488 (1877); U. S.v. Bowen, 4 Cranch C. C. 604 (1835); 
State v. Coleman, 27 La. Ann, 691 (1875); State v.Trivas, 32 id. 
1086; 36 Am. Rep. 293 (1880). 

(32) R. v. Monkhouse, 4 Cox, 55. 
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while he knew it to be loaded to another's head, 
and fire it off. without intending to kill him; but even 
then the state of mind of the party is most material to 
be considered. For instance, if such an act were to be 
done by a born idiot, the intent to kill could not be 
inferred from the act. Soif the defendant is proved 
to have been intoxicated, the question becomes a more 
subtle one; but itis of the same kind, namely, was he 
rendered by intoxication entirely incapable of form- 
ing the intent charged? The case cited is one of great 
authority, from the eminence of the judge who de- 
cided it. The only difficulty is, in knowing whether 
we get the exact words of the judge from the case 
quoted; and even if we do, whether all the facts are 
stated which induce him to lay down the particular 
rule. Although I agree with the substance of what 
my brother Patteson is reported to have said, I am 
not so clear (33) as to the propriety of adopting the 
very words. If he said that the jury could not find 
the intent without being satisfied it existed, I shall so 
lay it down to you: the only difference between us is 
as to theamount and nature of the proof sufficient to 
justify youiy coming to such a conclusion. Under 
such circumstances as these when the act is unambig- 
uous, if the defendant was sober, I should have no 
difficulty in directing you that he had the intent to 
take away life, where if death had ensued the crime 
would have been murder. Drunkenness is ordinarily 
neither a defense nor excuse for crime, and where it is 
available as a partial answer to a charge it rests on the 
prisoner to prove it, and it is not enough that he was 
excited or rendered more irritable unless the intoxica- 
tion was such as to prevent him from restraining him- 
self from committing the action in question, or to take 
away from him the power of forming any specific in- 
tention. Sucha state of drunkenness may no doubt 
exist.”’ 


RULE V. A person is presumed to intend to do what is 
within his right and power rather than what is beyond 
them. 

ILLUSTRATIONS. 

A., B. and C. were the devisees of an estute for life 
to become one in fee on the death of D. They made a 
division of the estate. The question was whether they 
had divided the life estate or the estate in fee. Held, 
the presumption was that it was the former. (54) 

“It is a natural presumption,” it was said in case 1, 
“that men intend to do that which they have aright 
and power to do rather than what is beyond their right 
or power. * * * The division was of course meant 
to be a complete one of whatever was divided unless 
the contrary appears. The life estate could have been 
completely divided at that time, nothing else being 
necessary to render it perfect, but the remainder 
could not have been so dividedat that time, for that 
division could not have beeu completed till the death 
of D. * * * This presumption must prevail until 
rebutted by affirmative contrary evidence.” 

Joan D. LAwson. 


Str. Louis, Mo. 
a 


MORTGAGE MERE SECURITY—MUORTGAGEE NOT 
ENTITLED TO RENTS. 
SUPREME COURT OF THE UNITED STATES, 
APRIL 7, 1884. 


TEAL Vv. WALKER. 

A deed absolute on its face, but intended as a security for the 
payment of money, is a mortgage even at law, if accom- 
panied by a separate contemporaneous agreement in writ- 
ing to reconvey upon the payment of the debt. 





(33) In R. v. Cruse, 8C. & P. 546. 
(84) Pool v, Morris, 29 Ga, 375 (1859). 





The American cases sustain the rule that as long as the mort- 
gagor is allowed to remain in possession he is entitled to 
receive and apply to his own use theincome and profits of 
the mortgaged estate; and although the mortgagee may 
have the right to take possession upon condition broken, 
if he does not exercise the right he cannot claim the rents; 
if he wishes to receive them he must take means to obtain 
possession by foreclosure. 


N error tothe Circuit Court of the United States 

for the District of Oregon. 

This was an action at law brought by Walker, the 
defendant in error, against Teal, the plaintiff in error. 
The record disclosed the following facts: On August 
19, 1874, Bernard Goldsmith borrowed of James D, 
Walker the sum of $100,000, aud gave the latter his 
note, dated Portland, Oreg., August 19, 1874, for the 
payment to Walker or his order two years after date 
of the sum borrowed, with interest payable monthly 
at the rate of one per cent per month from date until 
paid. Goldsmith at the time the note was executed, 
was the owner in fee of certain lands inthe State of 
Oregon and inthe Territory of Washington, and he 
and Joseph Teal were the joint owners and tenants in 
common of certain other lands in Oregon. On August 
19, 1874, Goldsmith conveyed to one Henry Hewett, by 
four several deeds, absolute on their face, the lands in 
Oregon and in Washington Territory of which he was 
the sole owner, and on the same day he and Teal exe- 
cuted and delivered to the same grantee three several 
deeds, absolute on their face, for the Jands which they 
jointly owned as tenants in common, one being for 
lands in Linn county, another for contiguous lands in 
Polk and Benton counties, and the third for lands in 
Clackamas county, allin the State of Oregon. These 
deeds were intended as a security for the above-men- 
tioned note, as appeared by a defeasance in writing, 
executed on the same day as the note by Goldsmith, 
Teal, Hewett and Walker. This instrument, after re- 
citing the execution of the note above mentioned, de- 
clared that Hewett held the legal title to the lands con- 
veyed to him as aforesaid, intrust and for the uses 
therein described. It then declared as follows: ‘‘ Sub. 
ject to the legal title of Hewett, Teal and Goldsmith, 
or Goldsmith alone, shall (1) retain possession of the 
lands, and take and have, without account, the issues 
and profits thereof, they paying all taxes and public 
charges imposed thereon, until said note shall become 
due and remain unpaid thirty days; (2) that if such de- 
fault is made in the payment of said note, Goldsmith 
and Teal ‘ will and shall, on demand, peacefully sur- 
render to Hewitt’ the possession of said property,who 
‘may and shall proceed to take possession ’ of the same, 
‘and on thirty days’ notice in writing to Teal and 
Goldsmith * * * * requiring them to pay said 
debt, * * * * and on their failure so to pay shall 
sell the some at public auction on not more than thirty 
days’ notice,’ or sufficient thereof to pay the debt and 
charges.”’ 

The instrument further declared ‘ that if the above- 
recited promissory note, and the interest thereon, and 
all the taxes, charges and assessments on said land be 
duly paid by said Goldsmith, or for him,then the deeds 
aforesaid shall be void, and said Hewett, or his repre- 
sentatives or successors in trust, shall reconvey all said 
lands, and every part thereof, to said Teal and Gold- 
smith, or said Goldsmith, or their representatives, en- 
titled thereto.”’ 

On October 18, 1876, there was due and unpaid upon 
the note made by and delivered by Goldsmith to 
Walker the sum of $96,750. To secure an extension of 
time of one year from that date for the payment of 
the note, Goldsmith and Teal agreed to give further 
security for its payment. 

Thereupon Goldsmith conveyed by a deed absolute 
on its face to Hewett certain lotsin the city of Port- 
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land, of which he was the owner, and Goldsmith and 
Teal by a like deed conveyed to Hewett certain Jots in 
Portland and certain lands in Linn county, Oregon, of 
which they were joint owners and tenants in common. 
On the same day, October 18, 1876, Walker, Hewett, 
Goldsmith and Teal executed another defeasance, in 
which, after reciting the conveyances by Goldsmith, 
and Goldsmith and Teal, above mentioned, declared 
that Hewett held the legal title to lands so conveyed 
in trust, and to the same uses and purposes for which 
he held the lands mentioned in the defeasance of Au- 
gust 19, 1874. By this instrument Goldsmith and Teal 
undertook and agreed that Goldsmith should pay 
promptly one-twelfth of ten per cent per annum of 
the interest of the note every month, and should pay 
the principal and the residue of the interest at the end 
ofthe year. It was further stipulated between the 
parties that if default was made in the payment of the 
monthly installments of interest the principal should 
immediately become due, and all the property, both 
that conveyed August 19, 1874, and that conveyed Oc- 
tober 18, 1876, should be sold for the payment thereof, 
as by law and the agreement of August 19, 1874, was 
provided. The instrument of October 18, 1876, further 
provided as follows: ‘‘The agreement of August 19, 
1874, is not annulled, vacated or set aside by the exe- 
cution of this agreement, excepting in so faras the 
same may conflict with this agreement; in all other 
respects the two instruments are to be taken and con- 
strued together.”’ 

Interest was paid on the note made by Goldsmith to 
the plaintiff up to January 21, 1877, but none after that 
date. In April, 1877, Goldsmith conveyed to Teal all 
his estate in the lands which he had conveyed in trust 
to Hewett by the deeds of August 19, 1874, and Octo- 
ber 18, 1878, and put Teal in possession thereof. 

On July 6, 1877, the interest on the note being in ar- 
rear since January 21 preceding, Hewett demanded of 
Teal the possession of all the property conveyed by 
said deeds. He refused to yield possession, and held 
the lots in the city of Portland until November 30, 
1878, and the farm lands until some time in the same 
month and year. 

Walker, by reason of Hewett’s refusal to surrender 
possession of the property conveyed in trust to Hew- 
ett, was compelled to and did bring suit to enforce the 
sale of the property. All the property was sold, either 
in accordance with the terms of the defeasances above 
mentioned or by order of court, and the proceeds of 
the sale fell far short of paying the note, leaving a bal- 
ance due thereon of more than $50,000, which Gold- 
smith had no means to pay. 

This action was brought by Walker, the payee of the 
note, against Teal, to recover the damages which he 
claimed be had sustained by the refusal of Teal to sur- 
render possession of the property of which Goldsmith 
had been the owner, or which he had owned jointly 
with Teal, and which had been conveyed to Hewett in 
trust as aforesaid. The complaint recited the facts 
above stated, and averred that by reason of the refusal 
of Teal to surrender possession of the property to 
Hewett, Walker had been damaged in the sum of 
$16,000, for which sum the complainants demanded 
judgment. 

Teal filed a demurrer to the complaint on the 
ground that it did not state facts sufficient to consti- 
tute a cause of action. The demurrer was overruled, 
with leave to Teal to answer. He answered, and 
among other things, denied that Walker ‘had been 
damaged by the refusal of Tealto deliver possession 
of the property in the sum of $16,000, or any other 
sum. 

The case, having been put at issue by the filing of a 
replication, was tried by a jury, who returned a ver- 
dict for the plaintiff for $5,345.88, on which the court 





rendered judgment. To reverse that judgment Teal 
prosecuted this writ of error. 


John H. Mitchell, for plaintiff in error. 
A. H. Garland, for defendant in error. 


Woops, J. The writ of error is not taken to reverse 
the judgment of the court upon the demurrer to the 
complaint, for that was not a final judgment, but to 
reverse the judgment rendered upon the verdict of the 
jury. The error, if it be an error, of overruling the 
demurrer could have been reviewed on motion in ar- 
rest of judgment, and is open to review upon this writ 
of error. When the declaration fails to state a cause 
of action, arid clearly shows that upon the case as 
stated the plaintiff cannot recover, and the demurrer 
of the defendant thereto is overruled, he may answer 
upon leave and go to trial without losing the right to 
have the judgment upon the verdict reviewed for the 
error in overruling the demurrer. The error is not 
waived by answer, nor is it cured by verdict. The 
question therefore whether the complaint in this case 
states facts sufficient to constitute a cause of action is 
open for consideration. 

The plaintiff in error insists that Goldsmith, having 
couveyed to him all his estate in the lands described 
in the deed to Hewett, the latter cannot recover of 
him damages, that is to say, the rents and profits, be- 
cause he refused to deliver tohim the premises. We 
are of opinion that this contention is well founded 
and that neither Goldsmith nor the plaintiff in error 
was liable to account to Hewett or Walker for the 
rents and profits of the premises. 

A deed absolute upon its face, but intended as a se- 
curity for the payment of money, is a mortgage even 
at law, if accompanied by a separate contemporaneous 
agreement in writing to reconvey upon the payment of 
the debt. Nugent v. Riley,1 Met. 117; Wilson v. 
Shoenberger, 31 Penn. St. 295; Dow v. Chamberlain, 5 
McL. 281; Bayley v. Bailey,5 Gray, 505; Lane v. 
Shears, 1 Wend. 433; Friedley v. Hamilton, 178. & R. 
70; Shaw v. Erskine, 43 Me. 371. 

It is clear upon these authorities that the three deeds 
executed by Goldsmith and Teal jointly, and the sev- 
eral deeds executed by Goldsmith alone, to Hewett, 
on August 19, 1874, and the defeasance executed on 
that day by Hewett and Walker are to be construed 
together, and so construed they constitute a mortgage 
given to secure a debt. The lands owned by Gold- 
smith were conveyed by several deeds, evidently for 


‘convenience in registration, as the lands lay in sev- 


eral counties of Oregon and some of them in the Ter- 
ritory of Washington. The lands owned by Goldsmith 
and Teal jointly also lay in several counties, and were 
conveyed by separate deeds for the same reason. The 
execution of all the deeds and the execution of the de- 
feasance which applied to all the deeds, occurred on 
the same day, and was clearly one transaction, the ob- 
ject of which was to secure the note for $100,000 made 
and delivered by Goldsmith to Walker. The same re- 
marks apply to the second set of deeds executed by 
Goldsmith and Goldsmith and Teal on October 18, 
1876, and the defeasance executed by Hewett and 
Walker on the same day. In fact all the deeds 
and the two defeasances might without  vio- 
lence be regarded in equity as two mortgages exe- 
cuted at different times with one and the same defeas- 
ance; for the defeasance last executed provides that 
it shall not have the effect to annul, vacate or set aside 
the first except in so far as the two conflict; in all 
other respects the two were to be taken and construed 
together. We are therefore toapply the same rules to 
the questions arising in this case as if we bad to deal 
with mortgages executed in the ordinary form. 

The decision of the question raised by the demurrer 
to the complaint is not affected by the stipulation con-. 
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tained in the defeasance of August 19, 1874, that Gold- 
smith and Teal should, on default made in the pay- 
ment of the principal of Goldsmith’s note, and on the 
demand of Hewett, surrender the mortgaged prem- 
isesto him. Ifthis wasa valid and binding under- 
taking it did not change the rights of the parties. 
Without any such stipulation, Hewett, unless it was 
otherwise provided by statute, was entitled, at least 
on default in the payment of the note of Goldsmith, to 
the possession of the mortgaged premises. Meech v. 
Hall, 1 Doug. 21; Rockwell v. Bradley, 2 Conn. 1; 
Smith v. Johns, 3 Gray, 517; Jackson v. Dubois, 4 
Johns. 216; Furbush v. Goodwin, 29 N. H. 3824; How- 
ard vy. Houghton, 64 Me. 445; Den ex dem. 
Stockton, 7 Halst. 322; Ely v. McGuire, 2 Ohio, 223, 
vols. land 2 (2d ed.)372. The right of the parties are 
therefore the same as if the defeasance coutained no 
contract for the delivery of the possession. 

We believe that the rule is without exception that 
the mortgagee is not entitled to demand of the owner 
of the equity of redemption the rents and profits of 
the mortgaged premises until he takes actual posses- 
sion. In the case of Moss v. Gallimore, 1 Doug. 279, 
Lord Mansfield held that a mortgagee, after giving no- 
tice of his mortgage to a tenant in possession holding 
under a lease older than the mortgage, is entitled to 
the rent in arrear at the time of the notice as well as 
to that which accrues afterward. This ruling has 
been justified on the ground that the mortgagor, hav- 
ing conveyed his estate tothe mortgagee, the tenants 
of the former became the tenants of the latter, which 
enabled him, by giving notice to them of his mort- 
gage, to place himself to every intent in the same situ- 
ation toward them as the mortgagor previously occu- 
pied. Rawson v. Eicke,7 Ad. & El. 451; Burrowes v. 
Gradin, 1 Dow]. & Lowndes, 213. 

Where however the lease is subject to the mortgage 
the rule is well settled in this country that as no re- 
version vests in the mortgagee, and no privity of es- 
tate or contract is created between him and the lessee, 
he cannot proceed, either by distress or action, for the 
recovery of the rent. J/ayo v. Shattuck, 14 Pick. 533; 
Watts v. Coffin, 11 Johns. 495; McKircher v. Hawley, 
16 id. 289; Sanderson v. Price,1 Zabr. 637; rice v. 
Smith, 1 Green’s Ch. N. J. 516. 

The case of Moss y. Gallimore has never been held to 
apply to a mortgagor or the vendee of his equity of re- 
demption. Lord Mansfield himself, in the case of 
Chinnery v. Blackman, 3 Doug. 391, held that until the 
mortgagee takes possession the mortgagor is owner to 
all the world, and is entitled to all the profits made. 

The rule on this subject is thus stated in Bacon’s 
Abridgment, Title Mortgage, C: ‘‘Although the mort- 
gagee May assume possession by ejectment at his pleas- 
ure, and according to the case of Moss v. Gallimore, 
Doug. 279, may give notice to the tenants to pay him 
the rent due at the time of the notice, yet if he suffers 
the mortgagor to remain in possession, or in receipt of 
the rents, it is a privilege belonging to his estate that 
he cannot be called upon to account for the rents and 
profits to the mortgagee, even although the security be 
insufficient.”’ 

So in Higgins v. York Buildings Company, 2 Atk. 
107, it was said by Lord Hardwicke: “In case of a 
mortgagee, where a mortgagor is left in possession, 
upon a bill brought by the mortgagee for an account 
in this court, he never can have a decree for an ac- 
count of rents and profits from the mortgagor for any 
of the years back during the possession of the mortga- 
gor,’’ and the same judge said in the case of Mead v. 
Lord Orrery, 3 Atk. 244: “As to the mortgagor, I do 
not know of any instance where he keeps in possession 
that he is liable to account for the rents and profits to 
the mortgagee, for the mortgagee ought to take the 
jegal remedies to get into possession.” 


Hart ve. 





In Wilson, ex parte, 2 Ves. & B. 252, Lord Eldon said: 
“Admitting the decision in Moss v. Gallimore to be 
sound law, I have been often surprised by the state- 
ment that a mortgagor was receiving the rents for the 
mortgagee. * * * * Intheinstance of a bill filed 
to put aterm out of the way, which may be repre- 
sented as in the nature of an equitable ejectment, the 
court will in some cases give an account of the past 
rents. There is not an instance that a mortgagee 
has per directum called upon the mortgagor to account 
forthe rents. The consequence is that the mortgagor 
does not receive the rents for the mortgagee.’’ See 
also Coleman v. Duke of St. Albans, 3 Ves. Jr. 25; 
Gresley v. Adderly, 1 Swanst. 573. 

The American cases sustain the rule that so long as 
the mortgagor is allowed to remain in possession he is 
entitled to receive and apply to his own use the in- 
come and profits of the mortgaged estate, and although 
the mortgagee may have the right to take possession 
upon condition broken, if he does not exercise the 
right, he cannot claim the rents; if he wishes to re- 
ceive the rents he must take means to obtain the pos- 
session. Wilder v. Houghton, 1 Pick. 87; Boston Bani 
v. Reed, 8 id. 459; Noyes v. Rich, 52 Me. 115. 

In Hughes v. Edwards, 9 Wheat. 500, it was held that 
a mortgagor was not accountable to the mortgagee for 
the rents and profits received by him during his pos- 
session, even after default, and even though the land, 
when sold, should be insufficient to pay the debt, and 
that the purchaser of the equity of redemption was not 
accountable for any part of the debt beyond the 


amount for which the land was sold. 

In the case of Gilman v. JIl. & Miss. Tel. Co., 91 U.S. 
603, it was declared by this court that where a railroad 
company executed a mortgage to trustees on its prop- 
erty and franchises, ‘ together with the tolls, rents and 
profits to be had, gained or levied thereupon,’’ to secure 


the payment of bonds issued by it, the trustees, in be- 
half of the creditors, were not entitled to the tolls and 
profits of the road, even after condition broken, and 
the filing of a billto foreclose the mortgage, they not 
having taken possession or had a receiver appointed. 
The court said in delivering judgment in this case: 
“A mortgagvur of real estate is not liable for rent while 
in pos ession. He contracts to pay interest, not rent.” 
Soin A untze v. Omaha Hotel Co., 107 U. S. 378, it was 
said by che court,speaking of the rights of a mortgagee: 
‘* But in the case of a mortgage the land is in the na- 
ture of a pledge; it is only the land itself, the specific 
thing, which is pledged. The rents and profits are not 
pledged; they belong to the tenant in possession, 
whether the mortgagor or third person claims under 
him. * * * * The plaintiff in this case was not enti- 
tled to the possession, nor the rents and profits.”’ See 
also Hutchins v. King, 1 Wall. 53, 57-58. 

Chancellor Kent states the modern doctrine in the 
following language: ‘‘The mortgagor has a right to 
lease, sell and in every respect to deal with the mort- 
gaged premises as owner solong as he is permitted to 
remain in possession, and so long as it is understood 
and held that every person taking under him takes 
subject to all the rights of the mortgagee, unimpaired 
and unaffected. Noris he liable for rents, and the 
mortgagee must recover the possession by regular en- 
try by suit before he can treat the mortgagor, or the 
person holding under him, as a trespasser.”’ 4 Kent 
Com. 157. See also American Bridge Co. v. Heidelbach, 
194 U. S. 798; Clarke v. Curtis,1 Grat. 289; Bank of 
Ogdensburg v. Arnold, 5 Paige Ch. 38; Hunter v. Hays, 
7 Biss. 362; Souter v. La Crosse Ry., Woolworth C. C. 
80, 85; Foster v. Rhodes, 10 Bankr. Reg. 523. The au- 
thorities cited show that as the defendant in error 
took no effectual steps to gain possession of the mort- 
gaged premises he is not eutitled to the rents and 
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profits while they were occupied by the owner of the 
equity of redemption. 

The case against the right of the defendant in error 
to recover in this case the rents and profits received 
by the owner of the equity of redemption is strength- 
ened by sec. 323, ch. 4, title 1, Gen. Laws of Oregon, 
1843-1872, which declares that ‘“‘a mortgage of real 
property shall not be deemed a conveyance so as to en- 
able the owner of the mortgage to recover possession 
of the real property without a foreclosure and sale ac- 
cording to law.” 

This provision of the statute cuts up by the roots 
the doctrine of Moss v. Gallimore, ubi supra, and gives 
effect to the view of the American courts of equity 
that a mortgage is a mere security for a debt, and es- 
tablishes absolutely the rule that the mortgagee is not 
entitled to the rents and profits until he gets posses- 
sion under a decree of foreclosure. For if a mortgage 
is not a conveyance, and the mortgagee is not entitled 
to possession, his claim to the rents is without support. 
This is recognized by the Supreme Court of Oregon as 
the effect of a mortgage in that State. In Besser v. 
Hawthorn, 3 Ore. 129, 133, it was declared: ‘‘ Our sys- 
tem has so changed this class of contracts that the 
mortgagor retains the right of possession and the legal 
title.’ See also Anderson v. Baxter, 4 Oreg.105; Roberts 
v. Sutherlin, id. 219. 

The case of the defendant in error cannot be aided 
by the stipulation in the defeasance of August 19, 1874, 
exacted by the mortgagee, that Goldsmith and Teal 
would, upon the default in the payment of the note se- 
cured by the mortgage, deliver to Hewett, the trustee, 
the possession of the mortgaged premises. That con- 
tract was contrary to the public policy of the State of 
Oregon, as expressed in the statute just cited, and was 
not binding on the mortgagor or his vendee, and al- 
though not expressly prohibited by law, yet like all 
contracts opposed to the public policy of the State, it 
cannot be enforced. Railroad Co. v. Lockwood, 17 
Wall. 357; Bank of Kentucky v. Adams Express Co., 93 
U. 8.174; Marshall v. Balt. & Ohio R. Co., 16 How. 
314; Meguire v. Corwine, 101 U. S. 108. 

In any view of the case we are of opinion that 
the defendant in error was not entitled to receive the 
rents sued for in this action. As this conclusion takes 
away the foundation of the suit it is unnecessary to 
notice other assignments of error. 

The judgment of the Circuit Court is reversed, and 
the cause remanded to that court for further proceed- 
ings in conformity with this opinion, 


——_—_-———— 


LIBEL — PUBLICATION BY NEWSPAPER OF 
PAPERS FILED IN COURT. 
MASSACHUSETTS SUPREME JUDICIAL COURT, 
JUNE, 27 1884. 


COWLEY v. PULSIFER. 

On proceedings for the disbarment of an attorney the peti- 
tion, among others, included allegations, which unless 
justified, would have been actionable. The petition was 
filed, but it did not appear that it had ever been presented 
to the court or docketed. 

In an action against defendant, the owner of a newspaper, for 
libel in publishing a report of the contents of the petition, 
held, that the report, though fair and correct, was not 
privileged. 


James F. Pickering and Charles Crowley, for plaintiff. 
Solomon Lincoln, for defendants. 


Houmes, J. This is an action against the owners 
and publishers of the Boston Daily Herald for a libel 
published in that newspaper. The alleged libel was a 
report of the contents of a petition for the removal of 





the plaintiff from the bar. The report was fair and 
correct, but the petition included allegations which 
would be actionable unless justified. In their answer 
the defendants rely upon privilege alone. They do not 
set up the truth of the charges in the petition, and the 
main question raised by the plaintiff's exceptions is 
whether the publication was privileged as ruled by the 
court below. The petition had been presented to the 
clerk of the Supreme Judicial Court for the county of 
Middlesex in vacation; it had been marked by him, 
“ Filed February 23, 1883,’’ and then, or subsequently, 
had been handed back tothe petitioner; but it did 
not appear that it ever had been presented to the court 
orentered on the docket. Weare of the opinion that 
the foregoing circumstances do not constitute a justifi- 
cation, and thatthe defendants do not bring them- 
selves within the privilege admitted by the plaintiff to 
attach to fair reports of judicial proceedings, even if 
preliminary or ex parte. No binding authority has 
been called to our attention which precisely deter- 
mines this case, and we must be governed in our con- 
clusion mainly by a consideration of the reason upon 
which admitted principles have been established, and 
the peculiar features of the proceeding which has been 
published. 

We begin by recalling the familiar distinction be- 
tween the privilege of the petitioner in respect of filing 
his petition and the privilege of the same or any 
other person in respect of subsequently printing it in 
the newspapers or otherwise publishing it to strangers 
having no interest in the matter. This distinction we 
believe has always been recognized, both before and 
since. Lake v. King, 1 Saund. 120, 133; S. C.,1 Lev. 
240; Webster v. Dobniet, Cro. Jac. 432, cited infra; 
Rex v. Creery, 1M. & S. 273, 280; McGregor v. Tho- 
raite,3 B. & C. 24, 31, 35; Flind v. Pike, 4 id. 473, 
481; Com. v. Blanding, 3 Pick. 304, 317. We therefore 
lay on one side all cases which only tend to show that 
the petitioner incurred no liability by handing his pe- 
tition to the clerk, and by whatever publication that 
involved, and we shall assume for the purposes of this 
case that he incurred no Jiability by so doing. 

The privilege set up by the defendant is not that 
which attaches to judicial proceedings, but that which 
attaches to fair reports of judicial proceedings. Now 
what is the reason for this latter? The accepted state- 
ment is that of Mr. Justice Lawrence, in Rex v. 
Wright,. 8 T. R. 293, 298: ** Though the publication of 
such proceedings may be to the disadvantage of the 
particular individual concerned, yet it is of vast im- 
portance to the public that the proceedings of 
courts of justice should be universally known. The 
general advantage to the country in having these pro- 
ceedings made public more than counterbalances the 
inconveniences to the private persons whose conduct 
may be the subject of such proceeding.’’ See also Da- 
vison v. Duncan, 7 El. & BI. 229, 231: Mason v. Walter, 
L. R., 4 Q. B. 73, 88; Com. v. Blanding, 3 Pick. 304, 
314. The chief advantage to the country which we can 
discern, and that which we understand to be intended 
by the foregoing passage, is the security which public- 
ity gives forthe proper administration of justice. It 
used to be said sometimes that the privilege was 
founded on the fact of the court being open to the pub- 
lic. Patterson, J., in Stockdale v. Howard, 9 Ad.& BE. 
1, 212. 

This no doubt is too narrow, as suggested by Lord 
Chief Justice Cockburn in Wason v. Walter, L. R., 4 
Q. B. 73, but the privilege and the access of the public 
to the courts stand in reason upon common ground. 
Lewis v. Levy, El. Bl. & EI. 537, 558. It is desirable 
that the trial of causes should take place under the 
public eye, not because the controversies of one citizen 
with another are of public concern, but because it is 
of the highest moment that those who administer jus- 
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tice should always act under the sense of public re- 
sponsibility, and that every citizen should be able to 
satisfy himself with his own eyes astothe mode in 
which a public duty is performed. If these are not the 
only grounds upon which fair reports of judicial pro- 
ceedings are privileged, all will agree that they are not 
the least important ones. And it is clear that they 
have no application whatever to the contents of a pre- 
liminary written statement of a claim or charge. These 
do not constitute a proceeding in open court. Knowl- 
edge of them throws no light upon the administration 
of justice. Both form and contents depend wholly on 
the will of a private individual, who may not be even 
an officer of the court. It would be carrying privi- 
lege farther than we feel prepared to carry it, to say 
that by the easy means of entitling and filing it in a 
cause a sufficient foundation may be laid for scatter- 
ing any libel broadcast with impunity. See Sanford v. 
Bennett, 20 N. Y. 20, 27; Lewis v. Levy, ubi supra, and 
especially the reasoning in Barber v. St. Lowis Dis- 
patch Co., 3 Mo. App. 377. 

We waive consideration of the tendency of a publi- 
cation like the present to create prejudice and inter- 
fere with a fairtrial. Barrows v. Bell, 7 Gray, 301, 312, 
316; In re Cheltenham & Swansea Railway Carriage and 
Wagon Co., L. R., 8 Eq. 580; Tichborne v. Mostyn, L. 
R., 7 Eq. 55 n.; Read & Higginson’s Case, 2 Atk. 469; 
8S. C., nom. Roach v. Garran, 2 Dick. 794. Neither 
shall we discuss the question what limitations there 
are, if any, to the requirement that the proceeding 
must have been acted on and decided. Barrows v. 
Bell, ubi supra; Delegalv. Highiey, 3 Bing. N. C. 950, 
963. For apart from the distinction between what 
takes place in open court and the contents of papers 
filed in the clerk’s office, it might be said that these 
considerations apply with equal force to a report of 


proceedings in court, published from daysto day as 
they take place, and that nevertheless it has been held 
that reports might be so published, and it is not neces- 


sary to wait until atrial is completed. Lewis v. Levy, 
ubi supra. See Usel/ vy. Hales, 3 C. P. D. 319, 325. The 
practice of publishing reports in this manner is uni- 
versal with us, and we may concede that it might hap- 
pen that the proceedings of the first day stopped with 
the reading of the pleadings, or in this case of the pe- 
tition, and that a fair report under these circumstances 
would be privileged without considering whethera 
publication of the first day’s proceedings could be 
made actionable by relation if the subsequent ones 
should be omitted. For the purposes of the present 
case itis enough to mark the plain distinction between 
what takes place in open court and that which is done 
out of court by one party alone, or more exactly, as we 
have already said, the contents of a paper filed by him 
in the clerk’s office. This distinction, although not 
established by them, derives an indirect sanction from 
the cases which have turned on the question whether 
the ‘proceedings—for instance, the examination of a 
bankrupt—took place in a public court. Lewis v. 
Levy, ubi supra. See also Fleming v. Newton, 1 H. L. 
Cas. 363, 378. 

It is further to be noticed that the language of Chief 
Justice Shawin Barrows v. Bell, 7 Gray, 301, clearly 
implies that the privilege claimed by the defendants 
does not protect them. He says that a fair statement 
of the proceedings, ‘‘ when they have been acted upon 
and decided, and made with an honest idea of giving 
useful information, and when the publication will not 
tend to obstruct the course of justice and interfere 
with a fair trial is not a libellous publication ’’ Inthe 
English chancery it is held to be acontempt of court 
to publish a pleading of one party in a newspaper, or 
it would seem the whole proceedings, before the mat- 
ter has come on to be heard. Jn re Cheltenham & 
Swansea Railway Carriage & Wagon Co., L. R., 8 Eq. 


580; Bowd v. Russell, 46 L. J. (N.S.) Ch. 414, 416; 
Cann v. Cann, 3 Hare, 333; 8. C., 2 Ves. Sr. 520; 2 De. 
chew, 792. A contempt of court cannot be privileged, 
and we see no reason to doubt that an action could be 
maintained for such a publication, nor do we see any 
reason for confining the liability to proceedings in 
equity. Bowden vy. Russell, ubi supra. ‘If one ex- 
hibit a scandalous bill, if the court have jurisdiction 
of such matters, an action lies not; otherwise it is, if 
the court have not jurisdiction, or having it the party 
publish his bill abroad, the said bill being false.” 
Weston v. Dobinet, Cro. Jac. 432. See Delegal v. High. 
ley; Barbee v. St. Lowis Dispatch Co., ubi supra. We 
have placed only a qualified reliance on the cases cited, 
because some of them were decided before the latest 
developments of the law of libel, and those on the 
question of contempt have been placed on grounds not 
perhaps convincing with regard to the present ques- 
tion, but they lend strong support to our decision. 

It may be objected that our reasoning tacitly as- 
sumes that papers properly filed in the clerk’s office 
are not open to the inspection of the public. We do 
not admit that this is true, or that the reasons for the 
privilege accorded to the publication of proceedings in 
open court would apply to the publication of such pa- 
pers, even if all the world had access to them. But we 
do not pause to discuss the question, because we are of 
opiniou that such papers are not open to public in- 
spection. A different conclusion might be drawn from 
a hasty reading of the Public Statutes, ch. 37, sec. 13, 
but the county records or files which are there ordered 
to be opened for public inspection and examination, 
and of which any person may take copies, are the rec- 
ords and files of the county, not of the courts of the 
Commonwealth within aud for that county. We see 
no reason to suppose that the Public or General Stat- 
utes were intended entirely to change the scope of the 
original enactments which they embody. Those were 
the acts of 1851, ch. 161, and 1857, ch. 84, both of which 
will be seen on inspection to have no reference to the 
records of the courts. We have assumed for the pur- 
poses of this discussion that the petition was rightly 
filed, and that the defendants were entitled to any 
benefit which they might derive from that circum- 
stance. But we do not mean to intimate any opinion 
one way or the other upon the question. 

Exceptions sustained. 


Note.—See 33 Am. Rep. 403; 19 id. 542; 31 Eng. R. 
574. Newspaper reports of proceedings in courts of 
justice, if substantially correct and not garbled or par- 
tial, and made bona fide and without malice, are privi- 
leged. McBee v. Fulton, 47 Md. 403; 28 Am. Rep. 465; 
Ruohs v. Backer, 6 Heisk. (Tenn.), 395; Ackerman v. 
Jones, 37 N. Y. Sup. Ct. 42; Edsall v. Brooks, % 
How. Pr. 426; 17 Abb. Pr. 221; 1 Rob. 29; Sanford v. 
Bennett, 2AN. Y. 20. See Saunders v. Baxter, 6 Heisk. 
(Tenn.) 369. 


o----— — 


FOREIGN CONSUL DEFENDANT—J/URISDICTION, 


SUPREME COURT OF THE UNITED STATES, 
APRIL 7, 1884. 


Bors vy. PRESTON. 


In cases coming from the Circuit Courts, this court will de- 
termine from its own inspection of the record whether 
they are of the class excluded by statute from the cog- 
nizance of those courts; this although the question of 
jurisdiction is not raised by the parties. 

The constitutional grant of original jurisdiction to this court 
of all cases affecting consuls does not prevent Congress 
from conferring original jurisdiction, in such cases, also 
upon the subordinate courts of the Union 
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The jurisdiction of the Circuit Courts of the United States of 
suits by citizens against aliens is not defeated by the fact 
that the defendantis the consul of a foreign govern- 
ment. 

The alienage of a defendant is not to be presumed from the 
mere fact that he is the consul,in this country, ofa 
foreign government. 


Nerror to the Circuit Court of the United States 
for the Southern District of New York. The opin- 
ion states the case. 


George 1. Forster, for plaintiff in error. 


B. F. Tracy and Wm. C. Dellitt, for defendant in 


error. 


HarwaNn, J. This action was brought in the Circuit 
Court of the United States for the Southern District 
of New York. The plaintiff, Preston, is a citizen of 
that State, while the defendant is the consal, at the 
port of New York, for the Kingdom of Norway and 
Sweden. 

The object of the action is to recover damages for 
the alleged unlawful conversion by defendant, to his 
own use, of certain articles of merchandise. The 
answer denies the material allegations of the com- 
plaint, and in addition, by way of counter-claim, asks 
judgiuent against the plaintiff for certain sums. To 
the counter-claim a replication was filed, and a trial 
had before a jury, which resulted in a verdict in 
favor of plaintiff for $7,313.10. For that amount judg- 
ment was entered against the defendant. 

The assignments of error question the jurisdiction 
of the Circuit Court, under the Constitution 
and the laws of the United States, to hear and deter- 
mine any suit whatever brought against the consul of 
a foreign government. 

Some reference was made in argument to the fact 
that the defendant did not in the court below plead 
exemption, by virtue of his official character, from 
suit ina Circuit Court of the United States. To this 
it is sufficient to reply that this court must, from its 
own inspection of the record, determine whether a 
suit against a person holding the position of consul of 
a foreign government is excluded from the jurisdic- 
tion of the Circuit Courts. In cases of which the Cir- 
cuit Courts may take cognizance only by reason of 
the citizenship of the parties, this court, as its decis- 
ions indicate, has except under special circumstances 
declined to express any opinion upon the merits on 
appeal or writ of error, where the record does not af- 
firmatively show jurisdiction in the court below; this 
because the courts of the Union, being courts of limi- 
ted jurisdiction, the presumption, in every stage of 
the cause, is that it is without their jurisdiction unless 
the contrary appears from the record. Grace v. 
American Insurance Co., 109 U. S. 283; Robertson v. 
Cease, 97 id. 646. 

Much more therefore will we refuse to determine on 
the merits, and will reverse on the point of jurisdic- 
tion, cases where the record shows affirmatively that 
they are of a class which the statute excludes 
altogether from the cognizance of the Circuit Courts. 
If this were not soit would be in the power of the 
parties by negligence or design to invest those courts 
with a jurisdiction expressly denied to them. To 
these considerations it may be added, that the exemp- 
tion of the consul of a foreign government from suit 
in particular courts is the privilege, not of the person 
who happens to fill that office, but of the State or gov- 
ernment he represents. It was so decided in Davis v. 
Packard, 7 Pet. 284. While practically it may be of no 
consequence whether original jurisdiction of suits 
against consuls of foreign governments is conferred 
upon one court of the United States rather than 
another, it is sufficient that the legislative branch of 





the government has invested particular courts with 
jurisdiction in the premises. 

We proceed then to inquire, whether under the 
Constitution and laws of the United States, a Circuit 
Court may, under any circumstances, hear and de- 
termine a suit against the consul of a foreign govern- 
ment; in other words, whether other courts have 
been invested with exclusive jurisdiction of such 
suits. 

The Constitution declares that ‘‘the judicial power 
of the United States shall extend * * * to all 
cases affecting ambassadors or other public ministers 
and consuls;’’ to controversies between citizens ofa 
State and foreign citizens or subjects; that “in all 
cases affecting ambassadors, other public ministers 
and consuls, * * * theSupreme Court shail have 
original jurisdiction;’’ and that in all other cases 
previously mentioned in the same clause ‘‘the Supreme 
Court shall have appellate jurisdiction, both as to law 
and fact, with such exceptions and under such regula- 
tions as the Congress shall make.” 

The judiciary act of 1789 invested the District 
Courts of the United States with “ jurisdiction, ex- 
clusively of the courts of the several States, of all suits 
against consuls or vice-consuls,”’ except for offenses of 
a certain character; this court with ‘ original, but not 
exclusive, jurisdiction of all suits * * * in whicha 
consul or vice-consul shall be a party;” and the Cir- 
cuit Courts with jurisdiction of civil suits in which an 
alien isa party. 1 Stat. 76-80. In this act we have an 
affirmance, by the first Congress—many of whose 
members participated in the convention which 
adopted the Constitution, and were therefore convers- 
ant with the purposes of its framers—of the principle 
that the original jurisdiction of this court of cases in 
which a consul or vice-consul is party, is not neces- 
sarily exclusive, and that the subordinate courts of 
the Union may be invested with jurisdiction of cases 
affecting such representatives of foreign governments. 
On a question of constitutional construction, this fact 
is entitled to great weight. 

Very early after the passage of that act, the case of 
United States v. Ravara, 2 Dall. 297, was tried in the 
Circuit Court of the United States for the District of 
Pennsylvania, before Justices Wilson and Iredell of 
this court, and the district judge. It was an indict- 
ment against a consul for a misdemeanor of which, it 
was claimed, the Circuit Court had jurisdiction under 
the eleventh section of the judiciary act, giving Cir- 
cuit Courts “‘exclusive cognizance of all crimes and 
offenses cognizable under the authority of the United 
States,’’ except where that act ‘“‘otherwise provides, 
or the laws of the United States shall otherwise direct, 
and concurrent jurisdiction with the District Courts 
of the crimes and offenses cognizable therein.’’ In be- 
half of the accused it was contended that this court, 
in virtue of the constitutional grant to it of original 
jurisdiction in all cases affecting consuls, had exclu- 
sive jurisdiction of the prosecution against him. Mr. 
Justice Wilson and the district judge concurred in 
overruling this objection. They were of opinion that 
although the Constitution invested this court with 
original jurisdiction in cases affecting consuls, it was 
competent for Congress to confer concurrent jurisdic- 
tion, in those cases, upon such inferior courts'as 
might, by law, be established. Mr. Justice Iredell dis- 
sented, upon the ground that the word original, in the 
clause of the Constitution under examination, meant 
exclusive. The indictment was sustained, and the de- 
fendant upon the final trial, at which Chief Justice 
Jay presided, was found guilty. He was subsequently 
pardoned on condition that he would surrender his 
commission and exequatur. 

In United States v. Ortega, 11 Wh. 467. which wasa 
criminal prosecution, in a Circuit Court of the United 
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States, for the offense of offering personal violence to 
a public minister, contrary to the law of nations and 
the act of Congress, one of the questions certified for 
decision was whether the jurisdiction conferred by 
the Constitution upon this court, in cases affecting 
ambassadors or other public ministers, and consuls, 
was not only original but exclusive of the Circuit 
Courts. But its decision was waived and the case de- 
termined upon another ground. Of that case it was 
remarked by Chief Justice Taney, in Gittings v. Craw- 
Jord, Taney’s Dec. 5, that an expression of opinion 
upon that question would not have been waived had 
thecourt regarded it as settled by previous decis- 
ions. 

In Davis v. Packard, ubi supra, upon error to the 
court for the correction of errors of the State of New 
Yerk, the precise question presented was whether, 
under the Constitution aud laws of the United States, 
a State court could take jurisdiction of civil suits 
against foreign consuls. It was determined in the 
negative upon the ground that by the ninth section of 
the act of 1789, jurisdiction was given to the District 
Courts of the United States, exclusively of the courts 
of the several States, of all suits against consuls and 
vice-cousuls, except for certain offenses mentioned in 
the act. The jurisdiction of the State courts was de- 
nied because—and no other reason was assigued— 
jurisdiction had been given to the District Courts of 
the United States exclusively of the former courts; a 
reason which probably would not have been given 
had the court, as then organized, supposed that the 
constitutional grant of original jurisdiction to this 
court, in all cases affecting consuls, deprived Congress 
of power to confer concurrent original jurisdiction, 
in such cases, upon the subordinate courts of the 
Union, It is not to be supposed that the clause of the 
Constitution giving original jurisdiction to this court, 
in cases affecting consuls, was overlooked, andj there- 
fore the decision, in that case, may be regarded as an 
affirmance of the constitutionality of the act of 1789, 
giving original jurisdiction in such cases, also to Dis- 
trict Courts of the United States. And it isa signi- 
ficant fact, that in the decision in Davis v. Packard, 
Chief Justice Marshall concurred, although he had 
delivered the judgments in Marbury v. Madison, 1 Cr. 
137, 821; Cohens v. Virginia, 6 Wh. 264, and Osborn v. 
United States Bank. 9 id. 738, some of the general ex- 
pressions in which are not infrequently cited in sup- 
port of the broad proposition that the jurisdiction of 
this court is made by the Constitution exclusive of 
every other court, in all cases of which by that instru- 
ment it isgiven original jurisdiction. It may also be 
observed that of the seven justices who concurred in 
the judgment in Davis v. Packard, five participated 
in the decision of Osborn v. United States Bank. 

In St. Luke’s Hospital v. Barclay, 3 Blatchf. 259, 
which was a suit in equity in the Circuit Court of the 
United States for the Southern District of New York, 
the question was distinctly raised whether the consu- 
lar character of the alien defendant exempted him 
from the jurisdiction of the Circuit Courts. The 
jurisdiction of the Circuit Court was maintained, the 
opinion of the court being that the jurisdiction of the 
District Courts was made by statute exclusive only of 
the State courts, and that under the llth section of 
the act of 1789, the defendant being an alien—no ex- 
ception being made therein as to those who were con- 
suls—was amenable to a suit in the Cireuit Court 
brought by acitizen. Subsequently the question was 
reargued before Mr. Justice Nelson and the district 
judge, and the proposition was pressed that the de- 
fendants could not be sued except in this court or in 
some District Court. But the former ruling was sus- 
tained. 

In Graham vy. Stucken, 4 Blatchf. 50, the same ques- 








tion was carefully considered by Mr. Justice Nelson, 
who again held that the constitutional grant of origi- 
nal jurisdiction to this court in cases affecting consuls; 
the legislative grant in the act of 1789 to this court of 
original but not exclusive jurisdiction of suits in 
which a consul or vice-consul is a party ; and the legis- 
latiye grant of jurisdiction to the District Courts, ex- 
clusive of the State courts, of suits against consuls or 
vice-consuls, did not prevent the Circuit Courts, which 
had jurisdiction of suits to which an alien was a party, 
from taking cognizance of a suit brought by a citizen 
against an alien, albeit the latter was, at the time, the 
consul of a foreign government. 

In Gittings v. Crawford, Taney’s Dec. 1, which was 
a suit upon a promissory note brought in the District 
Court of the United States for Maryland, by a citizen 
of that State against a consul of Great Britain, the 
point was made in the Circuit Court on writ of error 
that by the Constitution of the United States this 
court had exclusive jurisdiction of such cases. 

The former adjudications of this and other courts of 
the Union were there examined, and the conclusion 
reached—and in that conclusion we concur—that as 
Congress was not expressly prohibited from giving 
original jurisdiction in cases affecting consuls to the 
inferior judicial tribunals of the United States, neither 
public policy nor convenience would justify the court 
in implying such prohibition, and upon such implica- 
tion, pronounce the act of 1789 to be unconstitutional 
and void. Said Chief Justice Taney: ‘‘ If the arrange- 
ment and classification of the subjects of jurisdiction 
into appellate and original, as respects the Supreme 
Court, do not exclude that tribunal from appellate 
power in the cases where original jurisdiction is 
granted, can it be right, from the same clause, to im- 
ply words of exclusion as respects other courts whose 
jurisdiction is not there limited or prescribed, but left 
for the future regulation of Congress? The true rule 
in this case is, [ think, the rule which is constantly 
applied to ordinary acts of legislation, in which the 
grant of jurisdiction over acertain subject-matter to 
one court does not, of itself, imply that that jirisdic- 
tion is tobe exclusive. In the clause in question, 
there is nothing but mere affirmative words of grant, 
and none that import a design to exclude the subordi- 
nate jurisdiction of other courts of the United States 
on the same subject-matter.’’ Taney’s Dec. 9. After 
alluding to the fact that the position of consul ofa 
foreign government is sometimes filled by one of our 
own citizens, he observes: ‘It could hardly have 
been the intention of the statesmen who framed our 
Constitution to require that one of our citizens who 
had a petty claim of even less than five dollars against 
another citizen, who had been clothed by some foreign 
government with the consular office, should be com- 
pelled to go into the Supreme Court to have a jury 
summoned in order to enable him to recover it; nor 
could it have been intended, that the time of that 
court, with all its high duties to perform, should be 
taken up with the trial of every petty offense that 
might be committed by a consul in any part of the 
United States; that consul too being often one of our 
own citizens.”’ 

Such was the state of the law when the Revised 
Statutes of the United States went into operation. By 
section 563 it is provided that **the District Courts 
shall have jurisdiction * * * of all suits against 
consuls or vice-consuls,”’ except for certain offenses; 
by sectiou 629, that ‘“‘the Circuit Courts shall have 
original jurisdiction’ of certain classes of cases, 
among which are civil suits in which an alien is a 
party; by section 687, that this court shall have 
‘original but not exclusive jurisdiction of all suits 
* * * jn whicha consul or vice-consul is a party;” 
and by section 711, that the jurisdiction vested in the 
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courts of the United States in the cases and proceed- 
ings there mentioned—among which (par. 8) are “‘ suits 
against ambassadors or other public ministers or their 
domestics, or domestic servants, or against consuls or 
vice-consuls’’—shall be exclusive of the courts of the 
several States. But by theact of February 18, 1875, 
that part of section 711,last quoted, was repealed (Sup. 
R. S., p. 1388, par. 18); so that by the existing law 
there is no statutory provision, which in terms makes 
the jurisdiction of the courts of the United States ex- 
clusive of the State courts in suits against consuls or 
vice-consuls. 

It is thus seen that neithez the Constitution nor any 
act of Congress defining the powers of the courts of 
the United States has made the jurisdiction of this 
court, or of the District Courts, exclusive of the Cir- 
cuit Courts in suits brought against persons who hold 
the position of consul, or in suits or proceedings in 
which a consul is a party. The jurisdiction of the lat- 
ter courts, conferred without qualification, of « con- 
troversy between a citizen and an alien, is not de- 
feated by the fact that the alien happens to be the 
consul of a foreign government. Consequently the 
jurisdiction of the court below cannot be questioned 
upon the ground simply that the defendant is the con- 
sul of the Kingdom of Norway and Sweden. 

But as this court and the District Courts are the 
only courts of the Union, which under the Constitu- 
tion or the existing statutes are invested with juris- 
diction, without reference tothe citizenship of the 
parties, of suits against consuls, or in which consuls 
are parties, and since the Circuit Court was without 
jurisdiction, unless the defendant is an alien or a citi- 
zen of some State otber than New York, it remains to 
consider whether the record shows him to be either 
such citizen or an alien. There is neither averment 
nor evidence as to his citizenship, unless the conceded 
fact that he is the consul of a foreign government is to 
be taken as adequate proof that he is a citizen or sub- 
ject of that government. His counsel insist that the 
consul of a foreign country, discharging his duties in 
this country, is in the absence of any contrary evi- 
dence to be presumed in law to be a citizen or subject 
of the country he represents. This presumption, it is 
claimed, arises from the nature of his office and the 
character of the duties he is called upon to discharge. 
But in our opinion, the practice of the different na- 
tions does not justify such presumption. ‘Though 
the functions of consul,’’ says Kent, ‘‘ would seem to 
require that he should not be a subject of the State in 
which he resides, yet the practice of the maritime 
powers is quite lax on this point, and it is usual, and 
thought most convenient, to appoint subjects of the 
foreign country to be consuls at its ports.” 1 Kent, 44. 

In Gittings v. Crawford, ubi supra, it was said by 
Chief Justice Taney that “in this country, as well as 
others, it often happens that the consular office is con- 
ferred by a foreign government on one of our own 
citizens.’’ It is because of this practice that the ques- 
tion has frequently arisen as to the extent to which 
citizens of a country, exercising the functions of 
foreign consuls, are exempt from the political and 
municipal duties which are imposed upon their fellow 
citizens. Halleck’s International Law (London ed.}, 
vol. 1, ch. 11, § 10, et seq. 

In an elaborate opinion by Attorney-General Cush- 
ing, addressed to Secretary Marcy, the question was 
considered whether citizens of the United States, dis- 
charging consular functions here by appointment of 
foreign governments, were subject to service in the 
militia or as jurors. 8 Opin. Attys-Genl. 168. It was 
perhaps because of the difficulties arising in deter- 
mining questions of this character that many of the 
treaties between the United States and other coun- 
tries define with precision the privileges and exemp- 





tions given to consuls of the respective natious—ex- 
emptions from public service being accorded, as a gen- 
eral rule, only to a consul who isacitizen or subject of 
the country he represents. Rev. Stat. of Dist. Col., 
Public Treaties, index, title ‘‘ Consuls.” 

But it seems unnecessary to pursue the subject 
further. When the jurisdiction of the Circuit Court 
depends upon the alienage of one of the parties, the 
fact of alienage must appear affirmatively eitherin the 
pleadings or elsewhere in the record. Brown v. Keene, 
8 Pet. 115; Bingham v. Cabot, 3 Dall. 382; Capron v. 
Vanorden, 2 Cr. 126; Robertson v. Cease, supra. It 
cannot be inferred, argumentatively, from the single 
circumstance that such person holds and exercises the 
office of consul of a foreign government. Neither the 
adjudged cases nor the practice of this government 
prevent an American citizen—not holding an office of 
profit or trust under the United States—from exercis- 
ing in this country the office of consul of a foreign 
government. 

Our conclusion is, that as it does not appear from 
the record that the defendant is an alien, and since it 
is consistent with the record that the defendant was 
and isa citizenof the same State with the plaintiff, 
the record, as it now is, does not present a case which 
the Circuit Court had authority to determine. Without 
therefore cousidering the merits of this cause, the 
judgment must be reversed, and the cause remanded 
for such further proceedings as may be consistent with 
this opinion. 

/t is so ordered. 


Mr. Justice Gray. Mr. Justice Miller and myself 
concur in the judgment of reversal, on the ground that 
the Circuit Court had no jurisdiction of the case, 
because the record does not show that the defendant 
was an alien, ora citizen of a different State from that 
of which the plaintiff was a citizen. We express no 
opinion upon the question, whether if the record had 
shown that state of facts, as wellas that the defend- 
ant was a consul, the Circuit Court would have had 
jurisdiction. 


> 


NEW YORK COURT OF APPEALS ABSTRACT. 
LIMITATIONS STALE DEMAND — PRESUMPTION OF 
PAYMENT.—It is only where there is an actual, con- 
tinuing and subsisting trust that a trustee is precluded 
from setting up the statute of limitations. Wedder- 
burn v. Wedderburn, 2 Keene, 749; 8. C., 4 M. & C. 52; 
Portlock v. Gardner, 1 Hare, 594; Kane v. Bloodgood, 
7 Johns. Ch. 39. Assuming that 8. might have elected 
to adopt the agreement made by her husband and to 
treat W. as trustee, that would not change the result. 
When the complainant has a concurrent remedy in a 
court of equity and in a court of common law, time is 
as absolute a bar in equity asit is at law. Humbert v. 
Trinity Church, 7 Paige, 195; S. C., 24 Wend. 587. And 
in such cases the limitation as to actions at law ap- 
plies. Birch v. Corey, 15 N. Y. 505; Rundle v. Alli- 
son, 34id. 182. But assuming that the case was one 
solely of equitable cognizance only, and that for any 
reason the statute afforded no protection, it is the law 
of courts of equity, independent of positive legislative: 
limitations, that it will not entertain stale demands. 
Story, J.,9 Pet. 416; Kingsland v. Roberts, 2 Paige, 
193; Platt v. Vattier, 9 Pet. 405; Perry on Trusts, § 
869; Kane v. Bloodgood, 7 Johns. Ch. 98; Hunton v. 
Davis, 2 Rep. of Cas. in Chan. 44; St. John v. Turner, 
2 Vern. 418. Independently of the statute of limita- 
tions, and even if there were any obstacle to its appli- 
cation, the legal presumption of payment applied after 
the lapse of such a great number of years. In the case 
of Bean y. Tonnele, 94 N, Y, 381, lately decided in this 
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court, it was held that the presumption of payment 
after the lapse of twenty years was applicable to a sim- 
ple contract indebtedness, and in the present case 
there are no facts or circumstances to rebut such pre- 
sumption. Matter of Neilly. Opinion by Rapallo, J. 
[Decided April 15, 1884.] 


WILL— ONE OBTAINING DEVISE FOR OTHER’S BEN- 
EFIT—TRUSTEE—FRAUD IF DOES NOT PERFORM—JOINT 
TENANTS—PROMISE BY ONE BINDS OTHERS.—(1) Where 
a person, even by silent acquiescence, encourages a tes- 
tator to make a devise or bequest to him, with a de- 
clared expectation that he will apply it for the benefit 
of others, this has the force and effect of an express 
promise so to apply it. Walgrave v. Tebbs, 2 K. & J. 
321; Schultz’s Appeal, 80 Penn. St. 405. If he does not 
mean to act in accord with the declared expectation 
which underlies and induces the devise, he is bound to 
say so, for his silent acquiescence is otherwise a fraud. 
Russell vy. Jackson, 10 Hare, 204. Equity acts in such 
case not because of atrust declared by the testator, 
but because of the fraud of the legatee. For him not 
to carry out the promise by which alone he procured 
the devise and bequest, is to perpetrate a fraud upon 
the devisor which equity will not endure. The author- 
ities on this point are numerous. Thynn v. Thynn, 1 
Vern. 296; Oldham y. Litchford, 2 Freem. 284; Reech 
v. Kenningdale, 1 Ves.Sr. 124; Podmore v. Gunning, 5 
Sim. 485; Mickleston v. Brown, 6 Ves. 51; Hoge v. 
Hoge, 1 Watts, 163; Jones v. McKee, 6 Penn. St. 425; 
Dowd v. Tucker, 41 Conn. 197; Hooker v. Oxford, 33 
Mich. 454; Williams v. Vreeland, 32 N. J. Eq. 155. 
The circumstances in these cases were varied and 
sometimes peculiar, but all of them either recognize or 
enforce the general doctrine. It has been twice ap- 
plied in our own State. Brown vy. Lynch, 1 Paige, 47; 
Williams v. Fitch, 18 N. Y. 546. The character of the 
fraud which justifies the equitable interference is well 
described in Glass v. Hurlbert, 102 Mass. 40; 3 Am. 
Rep. 418. It was said to consist ‘‘in the attempt to 
take advantage of that which has been done in per- 
formance or upon the faith of the agreement while re- 
pudiating its obligation under cover of the statute.” (2) 
When the gift is to several as joint tenants and the 
promise to carry out the declared purpose of the testa- 
tor is made by one of them it is obligatory upon all. 
Rowbotham vy. Dunnett, 8 Ch. Div. 430; Hooker v. 
Oxford, 38 Mich. 453; Russell v. Jackson, 10 Hare, 205. 
O’ Hara vy. O'Hara. Opinions by Finch, J. 

(Decided April 15, 1884.] 


CONTRACT—RESCISSION — MISTAKE — GRANTEE DIS- 
CHARGED FROM PAYMENT OF COVENANT TO PAY MORT- 
GAGE.—In an action brought to rescind a contract for 
the exchange of lands on the ground of fraud, the 
court found that plaintiff agreed to exchange his prem- 
ises, subject to a mortgage thereon, for four lots which 
defendants represented that they owned, but to which 
they had no title; they did own a parcel of land in 
the neighborhood of the lots, of much less value. 
Plaintiff conveyed his premises, and received a deed 
purporting to convey the fourlots. The court refused 
to find fraud. Defendants claimed that they intended 
to convey the land actually owned by them, but by 
mistake the four lots were described in their deed, 
and asked to have the deed reformed. Held, that 
plaintiff was entitled to equitable relief whether the 
case was one of fraud or mistake; if the latter, the 
minds of the party never met, and no actual contract 
was made; that defendants were not entitled to a re- 
formation of their deed, as plaintiff never had agreed 
to take the premises actually owned by defendants, 
and the only way the mistake could be corrected was 
by a rescission of the formal coutract and the restora- 
tion to each party of what had been parted with on its 
faith. Plaintiff's deed contained a covenant on the 





part of the grantees to pay the mortgage. Defendants 
objected that in case of a rescission they would be left 
liable upon the covenant to the holderof the mort. 
gage. Held, untenable; that the rights of such holder 
were wholly dependent upon an effectual transfer and 
affected by the equities between the parties, and a 
judgment annulling the whole transaction released 
defendants from any liability. The principle decided 
in Dunning v. Leavitt, 85 N. Y. 30; 39 Am. Rep. 617, 
fully covers the point. There Mrs. Leavitt’s promise 
to pay the mortgage debt was founded upon the con- 
veyance to ker, but the judgment in ejectment 
brought by the Howell heirs determined that no title 
passed to her by her deed, that the land was not trans. 
ferred, and as a consequence that no consideration for 
her promise to the grantor for the benefit of the mort- 
gagee remained, and so she never became liable. The 
effect of the decree is here the same. It annuls the 
deed, and adjudges that the land did not pass, and so 
the savings bank can have no right of action upon a 
promise divested by the judgment of any considera. 
tion. Crowe v. Lewin. Opinion by Finch, J. 
[Decided April 15, 1884.] 


——-+« 


UNITED STATES CIRCUIT 
STRACT.* 


COURT AB- 


JURISDICTION—STATE AND FEDERAL—RECEIVER AP- 
POINTED IN STATE COURT—EVIDENCE—COPIES OF REC- 
orv.—(1) Of two courts having concurrent jurisdic- 
tion of any matters the one whose jurisdiction first at- 
taches acquires exclusive control of all controversies 
respecting it involving substantially the same inter- 
ests. Chief Justice Marshall thus announced the rule 
in Smith v. McIver, 9 Wheat. 552, and it has been fol- 
lowed in many cases since. Mallett v. Dexter, 1 Curt, 
178; The Robert Fulton, 1 Paine, 621; Ex parte Rob- 
inson, 6 McLean, 355; Board of F. Missions v. McMas- 
ters, 4 Am. Law Rev. 526; Ea parte Sifford, 5 id. 659; 
Parsous v. Lyman, 5 Blatchf. C.C. 170; U.S. v. Wells, 
20 Am. Law Rev. 424; Crane v. McCoy, 1 Bond, 422; 
Blake v. Railroad, 6 N. B. R. 331; Levi. v. Life Ins. 
Co., 1 Fed. Rep. 206; Hamilton v. Chouteau, 6 id. 339; 
Ins. Co. v. University of Chicago, id. 443; Walker v. 
Flint, 7 id. 485; Wire Co. v. Wheeler, 11 id. 206; Ins. 
Co. v. Railroad, 13 id. 857; The J. W. French, id. 916; 
Stout v. Lye, 103 U. 8. 66. (2) Accordingly where the 
Supreme Court of New Hampshire decreed the fore- 
closure of a deed of trust and mortgage of a railroad, 
and the property was actually sold, he/d, that the Cir- 
cuit Court of the United States could not entertain a 
bill to enforce the operation of the road by trustees 
for the benefit of its stockholders, although the bill 
was filed before the sale, and the sale when made was 
declared to be subject to the result of the suit in the 
Circuit Court. (3) The possession of a receiver is the 
possession of the court appointing him, and cannot be 
divested by a court of co-ordinate jurisdiction. Taylor 
v. Carry], 20 How. 583; Hagan v. Lucas, 10 Pet. 100; 
Freeman vy. Howe, 24 Huw. 450; Buck v. Colbath,3 
Wall. 834; Walker v. Flint, 7 Fed. Rep. 435. (4) The 
admissibility of copies of a record in evidence does not 
render the record itself inadmissible. Cate v. Nutter, 
24 N. H. 108; Jones v. French, 22 id. 64; U.S. Bank 
v. Benning, 4 Cranch C. C. 81. Cir. Ct., D. N. H. 
February 14, 1884. Bruce v. Manchester &. Opinion 
by Clark, J. [See ante, p. 12.—Ep.] 


INTERNAL REVENUE—CUSTOM DUTIES—AWARD OF 
APPRAISERS CANNOT BE IMPEACHED.—A merchant ap- 
praiser appointed under section 2930 of the Revised 
Statutes is a quasi judicial officer, and will not be per- 
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mitted to testify to his own neglect of duty. To per- 
mit the awards of the important tribunal which Con- 
gress has established to appraise imported merchan- 
dise, to be overthrown on the assertion of one of its 
members made years afterward, is clearly against pub- 
lic policy. It is putting a premium upon incompe- 
tency, inaccuracy and fraud. Appraisers occupy the 
position of quasi judicial officers; they have been 
aptly described as “‘ legislative referees.’’ Tappan v. 
U.8., 2 Mason, 406; Harris v. Robinson, 4 How. 336. 
The merchant appraiser is presumed to be, and in fact 
is, the special representative of the importer, and quite 
naturally, as was demonstrated by the evidence in this 
case, is somewhat biased against the government. The 
examination which he is required to make may take 
place when he is entirely alone; its extent is largely in 
his discretion. What he says of it and its sufficiency 
no one can contradict. The government, if he is per- 
mitted to testify, is left remediless and wholly at his 
mercy. Cir. Ct., 8. D. N. Y. February, 1884. Oelber- 
man Vv. Merritt. Opinion by Coxe, J. 


PATENTS—ESTOPPEL.—The inventor of a certain 
mechanism assigned the improvement to his employ- 
ers, by whom it was patented. While in the same em- 
ploy he ordered a mechanism to be made which he rep- 
resented as a modification of the patented invention. 
After leaving the service of his employers he manu- 
factured machinery identical with what he had 
previously ordered to be made. Heid, that he and 
those in privity with him were estopped to deny that 
the mechanism in question was covered by the patent. 
Cir. Ct., S. D. N.Y. January 30, 1884. Time Tele- 
graph Co. v. Himmer. Opinion by Wallace, J. 


>-— 
MARYLAND SUPREME COURT ABSTRACT.* 


NEGLIGENCE—BURDEN ON DEFENDANT TO SHOW 
CONTRIBUTORY—DEFECTIVE BRIDGE—QUESTION EOR 
jury.—The burden of showing contributory negli- 
gence on the part of the plaintiff rests on the defend- 
ants as well in suits for injuries occasioned by defect- 
ive county roads and bridges as in actions against rail- 
road companies for injuries occasioned by them. Reed 
v. Northfield, 13 Pick. 94. If there be evidence tend- 
ing to show there was contributory negligence on the 
part of the plaintiff, it is for the jury to say whether it 
existed; and in such case it ought not to be ignored in 
the instructions to the jury. Hoyt v. City of Hudson, 
41 Wis. 105. The fact that a person travelling on a 
public road knew that a bridge thereon had a hole in 
it, and was in an unsafe condition, is not a sufficient 
bar to his recovery for an injury occasioned thereby. in 
passing over it; but he is concluded if he knew the 
bridge to be wholly impassable. The case of Haton v. 
Inbab. of Ipswich, 12 Cush. 492, is in perfect accord with 
Reed’s case we have cited from 13 Pick. Tisdale’s case,in 
8 Metc. 392, lays down the law for a case where the 
road is so bad, a bridge so impassable as to make it fool- 
hardy to attempt a passage. Farnum v. Town of Con- 
cord, 2 N. H. 394, and Folsom v. Town of Underhill, 
36 Vt. 581, are to the same effect. The doctrine to be 
extracted from all these cases is that if the defect in 
the road or bridge be such us to make the same practi- 
cally impassable, a person takes all the hazard who 
with such knowledge attempts to pass over the road or 
bridge, and will not be redressed if heis injured. If 
this defect in the bridge had existed, and the county 
commissioners could be reasonably affected with no- 
tice of it, as the evidence indicates was the case, then 
their liability to the plaintiff for his injury is undenia- 
ble. Duckett’s Case, 20 Md. 174; Gibson’s Case, 36 id. 
237, and County Comrs. of Harford Co. v. Hamilton, 
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60 id. 340. The jury is the proper tribunal to say 
whether the bridge was passable with the exercise of 
proper care and caution in driving; and if the evi- 
dence show that with reasonably prudent and cau- 
tious driving the bridge was still unsafe, and there be 
no evidence to the contrary, it is not error to take the 
case from the jury. County Comrs. v. Burgess. Opin- 
ion by Irving, J. 


TURNPIKE COMPANY—TOLL-GATES — CONSTRUCTION 
OF STATUTE AS TO ERECTION—CHARGING TOLLS.—In an 
action for tolls brought by one of the turnpike com- 
panies chartered by the Act of 1804, chapter 51, it 
was held: (1) That it was not contemplated by said 
act that said company should have but one toll-gate 
for every ten miles of its road, or that they should be 
located exactly ten miles apart; (2) that in view of the 
object of the grant it was reasonable to suppose that 
the Legislature intended that the power to determine 
the number and location of the gates should be a con- 
tinuing one, to be exercised at any time, and to in- 
clude the power of removing gates from one place to 
another. It is true the terms of the grant are tc 
* erect and fix ’’ the gates, and counsel for the appellee 
have strenuously contended that such a power, when 
once exercised, is exhausted, and no power, either to 
erect new gates or to change the location of old ones, 
any longer exists. This position is undoubtedly coun- 
tenanced, if not sustained, by the two cases in Connec- 
ticut to which we have referred. State v. Norwalk & 
Dan. Turnpike Co., 10 Conn. 157; Turnpike Society v. 
Hosmer, 12 id. 361. Butin our judgment a more rea- 
sonable view of the subject has been taken by the 
courts of New Hampshire and Vermont in the cases of 
Cheshire Turnpike v. Stevens, 10 N. H. 133, and Fow- 
ler v. Pratt, 11 Vt. 369. (3) If this question were 
a doubtful one then a long-established usage in this 
respect, which has met with the uniform and entire 
acquiescence of the public, may well be invoked to 
solve the doubt in favor of the existence of the power. 
That the defendant was chargeable with tolls accord- 
ing to the distance between the gates, and not accord- 
ing to the distance on the turnpike actually travelled 
by him. People v. Kingston and Middletown Turn- 
pike Co., 23 Wend. 194; Buncombe Turnpike Co. v. 
Mills, 10 Ired. 30; Stuart v. Rich, 1 Caines, 182; Lin- 
coln Avenue and Niles Centre Gravel Road Co. v. 
Daum, 79 Ill. 599. Baltimoreand F. Turnpike Co. v. 
Routzahn. Opinion by Miller, J. 


—_ 


SUPREME COURT ABSTRACT. 


IOWA 


MUNICIPAL CORPORATION—SURFACE-WATER LOTS 
BELOW GRADE.—A municipal corporation is not liable 
for a failure to provide gutters and culverts sufficient 
to keep the surface-water from the street from over- 
flowing lots below the established grade. The rule 
upon the subject is thus stated in 2 Dill. Mun. Corp. 
(3d ed.), § 1051; ‘* There will be a liability if the direct 
effect of the work, particularly if it be a sewer ora 
drain, is to collect an increased body of water and to 
precipitate it on the adjoining property to its injury. 
But since surface-water is a common enemy which the 
lot-owner may fight by raising his lot to grade, or in 
any other proper manner, and since the municipality 
has the undoubted right to bring its streets to grade, 
and has as much power to fight surface water in its 
streets as the adjoining private owner, it is not ordi- 
narily, if ever, liable for simply failing to provide cul- 
verts or gutters adequate to keep surface-water off 
from adjoining lots below grade, particularly if the in- 
jury would not have occurred had the lots been filled 
up so as to have been on a level with the street.’’ To 
the end that we may rot be misunderstood, we think 
it proper to refer briefly to certain decisions of this 
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court. In Livingston v. McDonald, 21 Iowa, 160, the 
subject we have been considering, as applied to agri- 
cultural lands, was largely discussed by Dillon, J., and 
certain rules deduced from the civil law were adopted 
by the court, which may not be in strict accord with 
the views herein expressed. In the case just cited it 
was said: “And in so holding we do not lay down any 
rule applicable to town or city property.’’ The other 
cases are Ellis v. lowa City, 29 Iowa, 229; Simpson v. 
Keokuk, 34 id. 568; Russell v. Burlington, 30 id. 266; 
and Bartle v. City of Des Moines, 38 id. 414. In none 
of these cases was the question under consideration in 
this case either presented or determined. Freberg v. 
City of Davenport. Opinion by Seevers, J. 

(Decided March 20, 1884.] 

WILL—REPUGNANT CONDITION — BIRTH OF CHILD 
REVOKES.—W here property is devised in fee simple to 
widow, and words are added directing the disposition 
of what remains at her death, such words, if preca- 
tory, do not affect her title, and if intended to impose 
a condition, ure void as repugnant thereto. See Rona 
v. Meier, 47 lowa, 607, and cases cited; Benkert v. Ja- 
coby, 36 id. 273; Williams v. Allison, 33 id. 278. As to 
the effect of such acondition in a deed, see Case v. 
Dwire, 15 N. W. Rep. 265. Under this rule of the law 
the widow acquires by the terms of the will all the 
property of the testator, without limitation or condi- 
tion The birth of a child of a testator operates as a 
revocation of a will beforemade. Negus v. Negus, 46 
lowa, 487; Carey v. Baughn, 36 id. 540; MceCullum v. 
McKenzie, 26 id. 510; Milburn v. Milburn, 14.N. W. 
Rep. 204. An interest coutingent upon the validity of 
the will is sufficient ground for an action to defeat the 
will. Alden v. Johnson. Opinion by Beck, J. 
[Decided March 20, 1884.] 

aioe 


CORRESPONDENCE. 


Mr. FowLer’s PAPERS. 
Editor of the Albany Law Journal: 

Is not Mr. R. L. Fowler going to continue and com- 
plete his valuable “ Observations on the Particular 
Jurisprudence of New York,’’ the beginning of which 
has been published in your columns? I, for one, have 
been for a long time hoping for such continuation. 

Yours, ete., 
GENEVA, N. Y., July 16, 1884. A. P. Rose. 


PARTITION SALE OF MORTGAGED PREMISES. 
Editor of the Albany Law Journal : 

Will you kindly ask Mr. Throop for me (and to 
oblige many members of the profession who profess to 
be equally as stupid as I am) how we are to advise our 
clients in regard to bidding at a partition sale—where 
there is a mortgage, for instance, on the whole prop- 
erty? The answer to the question will probably be 
very simple for one who can at once put his eye upon 
the section of the Code which will answer it, but I can 
not. 

My proposition arises thus: 

Brown, Jones, Smith and Robinson own a plot of 
land which they bought of Doe. Doe had given a 
mortgage on the plot to his friend Roe, and sold to 
Brown, Jones, Smith and Robinson, subject to the 
mortgage. Then Jones brought a partition suit, and 
made his co-owners and Roe (the mortgagee) parties. 

This he may do. Code, § 1539. 

Then he proceeds regularly to an interlocutory judg- 
ment, and therein he gets an adjudication that the 
mortgage exists, how much is due on it, etc. § 1546. 
And it appearing that it cannot be partitioned, he di- 
rects by the interlocutory judgment that it be sold. 
But the question as to liens (§ 1561) does not affect this 
mortgage. So far the case has run smoothly, but at 





the sale Jones wants to purchase, and he goes to hig 
attorney, and his attorney goes to the Code to see if 
the sale cuts off the mortgagee. What shall his attor. 
ney advise? 

He turns back to section 1539, and finds that the 
final judgment is to determine whether the mortga- 
gee’s interest shall be reserved or passed. But he says 
“T will look at section 1577, and that will set me right.” 
And he finds himself there referred to section 1557, 
Turning then to section 1557 he finds that the judg. 
ment is a bar except as to the persons whose rights are 
left unaffected by the final judgment. 

It is like the old school-book game where the chil- 
dren write on the fly leaf — 

“Tf my name you wish to see, 
Look on page seventy-three.” 

On looking on page seventy-three the searcher finds 
further and further references, until he gives up the 
chase in disgust. So far as can be deduced from the 
Code, the purchaser buys a “ pig in a poke.’’ The final 
judgment decides whether the property is sold subject 
to the mortgage or whether it is cut off. And there is 
no provision for enlightening the purchaser. 

This is equally so if the mortgagee is not a party, 
though it may possibly be said that if a purchaser buys 
when there is an outstanding mortgage on the whole 
property, and the mortgagee is not a party, he buys 
subject to the mortgage anyway. 

But when the creditor is a party, is not the pur. 
chaser subject only to the ‘“‘ mercy of the court?” 

Yours truly, 
SUBSCRIBER. 

Port Ricumonp, 8. L., July 17, 1884. 

—_- > 
NOTES. 

The subject of codification is now being more widely 
discussed than ever before. Mr. Field and Mr. Throop 
can no longer lay claim to the exclusive chumpiouship 
of codification. Able articles appear in the last num- 
ber of the American Law Review by Harrington Putnam 
and in the Kentucky Law Reporter by Mr. Reiuecke, 
while a pamphlet entitled ‘* Codification in the State 
of New York,’’ which may fairly lay clalm to the dig- 
nity of being a philosophical treatise on this important 
subject of jurisprudence, has just been issued by 
Weed, Parsons & Co., of Albany. The author, Mr. 
Robert Ludlow Fowler, a member of the New York 
bar, has already earned a reputation, not only asa 
practical lawyer, but also as one who, although in the 
junior ranks of the profession (for a lawyer is profes- 
sionally young until he is forty), has already paid the 
debt he ‘‘ owes to his profession ’’ by his numerous and 
remarkably able contributions to legal literature which 
have appeared from time to time in the ALBANY Law 
JOURNAL. The lawyer who does not read Mr. Fow- 
ler’s production cannot be said to have critically and 
thoroughly entered into the subject of codification, 
notwithstanding all that has been said and written 
about it heretofore.— New York Daily Transcript.— 
Mr. Irving Browne, the editor of the ALBANY LAW 
JOURNAL, a strong advocate for codification, pithily 
says that ‘‘ No lawyer questions the authority of a stat- 
ute in court. The only way we can get rid of it is by leg- 
islative repeal or modification. No matter how small a 
majority has passed it. But every decision, especially 
every decision pronounced by a divided court, can al- 
ways be assailed in court by a lawyer with some pros- 
pect of success; or at all events it furnishes a ground 
of advice to his client to take his chances of reversing 
the uneasily settled doctrine.”—New York Daily Tran- 
script.——The ALBANY LAW JOURNAL says that Ohio 
is the most grasping State in the Union. It would ap- 
pear that her grasp this year has not been strong 
enough to hold a candidate for the presidency or to 
retain the contract for the publication of its law re- 
ports.—Cincinnati Law Bulletin. 
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CURRENT TOPICS. 

R. DAVID DUDLEY FIELD, in his 80th year 
i has published a collection in three volumes, of 
his speeches, arguments and miscellaneous papers. 
The publication was edited by Mr. A. P. Sprague, 
formerly one of the editors of this journal, up to the 
time of his death. This collection will be of great 
interest to statesmen, lawyers and legal reformers. 
The arguments are all on questions of the greatest 
public importance, and the papers on codification 
are very interesting historically and argumentatively. 
There are several papers of more general interest, 
well illustrating the author’s keen powers of humor 
and sarcasm, and exhibiting a remarkably felicitous 
style. Some addresses in French and Italian show 
Mr. Field’s cosmopolitan experience and powers. 
He is not however one of those cosmopolitans who 
are ‘‘at home everywhere except in their own 
country.” His long and useful life, although he has 
done much for the world at large, has mainly been 
spent in the service —the unpaid service — of his 
own country. We venture to say that the laws of 
this country owe more to him than te any other 
man now living —more than to any who has ever 
lived, with one or two exceptions. We live too 
near Mr. Field in time and space fully to appreciate 
what our jurisprudence owes him. Other nations 
now have a better idea of his labors than we have, 
and future ages will be more apt to rate him at his 
true value than his contemporaries do. Known of 
all men, a visitor to all climes, the author of much 
of the ruling law of nearly all English-speaking 
communities, he is certainly the most influential of 
living lawyers, as even those who do not like him 
nor agree with him must admit. We recommend 
these volumes to all lawyers as a magazine of great 
argument and deep learning, with much more of in- 
terest toour generation than any similar publication 
for many years. 


We recently referred to some newspaper stories 
of Judge Drummond. We have since come across 
one of our own Judge Grover, which we found in 
‘Harpers,’ whose story department, by the way, is 
much better than formerly, and contains frequent 
good stories, of lawyers, not drawn from Joe Miller. 
The present story runs thus: ‘‘A very neat mot is 
credited to Judge Grover, in a tilt at the bar with 
Judge Peck. The latter had delivered a particu- 
larly rasping speech, in which the former feit com- 
pelled to reply in kind. ‘You honor,’ he said, ‘it 
rained last night, and this morning, when I took 
my course across the fields, at almost every step I 
came upon some slimy, venomous creature that had 
issued from its hiding-place. Snails, toads, frogs, 
lizards, worms, snakes, vipers, adders — every de- 
scription of loathsome reptile was to be seen, crawl- 
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ing, filled with venom, and yet, your honor, though 
there seemed so many of them, all of them put to- 
gether would not have made up a peck!” This 
strikes us as more savage than ‘‘ neat.” Possibly 
Judge Peck deserved it, but if we had been in his 
place we should have suggested that Judge Grover 
had been taking his ‘‘ bitters” too strong that morn- 
ing. Another legal story is going the newspaper 
rounds, and we reproduce it: “On one of the many 
official excursions made by boat to Fortress Monroe 
and Chesapeake bay, Chief Justice Waite of the 
Supreme Court, Judge Hall of North Carolina, and 
other dignitaries of the bench were participants. 
When the government steamer had got fairly out of 
the Potomac and into the Atlantic, the sea was very 
rough and the vessel pitched fearfully. Judge Hall 
was attacked violently with seasickness. As he was 
retching over the side of the vessel and moaning 
aloud in his agony, the chief justice stepped gently 
to his side and laying a soothing hand on his 
shoulder said: ‘My dear Hall! can I do any thing 
for you? just suggest what you wish.’ ‘I wish, 
said the seasick judge, ‘your honor would overrule 
this motion!’ It is said that Henry Ward Beecher 
was once crossing the ocean in company with a sea- 
sick clerical friend, who complained bitterly of the 
To whom Bro. Beecher responded, ‘‘ why, 
you know in grace we are always a-bounding.” 
A clerical friend of ours, in crossing the English 
channel, remarked to a sick friend, ‘‘This is a nasty 
bit of water.” His friend, sadly gazing over the 
side of the vessel, replied, ‘‘It ought to be by this 
time.” 

We must add to our collection of recent amusing 
English cases the following from the Pall Mall 
Gazette: ‘‘What is a kiss? The question can only 
be answered by experience; solvitur osculando. But 
it is easy after a decision in the Lambeth county 
court yesterday to say what a kiss is not. It is not 
legal ‘consideration.’ A surgeon in Lambeth kissed 
a workingman’s wife; the husband valued the kiss 
at five pounds, and the surgeon gave an I O U for 
that amount. A month after date an action was 
brought on this document, but the judge promptly 
ruled there was no consideration and gave a verdict 
for the defendant. Perhaps the lady was in court, 
and the judge may have been influenced by that. 
For even the poets admit that there are ‘kisses and 
kisses;’ the interesting question is whether yester- 
day’s judgment was meant to lay down a general 
principle, or whether every case must be decided 
on its merits.” Speaking of kissing, we feel bound 
to warn all lawyers against reading the case of Rob- 
inson v. Musser, 78 Mo. 153. No wonder that all that 
the court could say by way of opinion was, ‘‘ Volenti 
non fit injuria.” We are surprised that our friend 
Skinker reported this case. If he lived down this 
way, Anthony Comstock would make his life a 
burden to him. 


The Commercial Advertiser has a very sensible ar- 
ticle on Mr. Meigs’ proposal to relieve the Federal 
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Supreme Court by cutting off appeals. It so well 
expresses our own views that we reproduce a con- 
siderable portion of it: “One of the principal rea- 
sons for the establishment of the Federal judiciary 
was that courts might be provided under national 
authority in which citizens of different States could 
settle their controversies, and not be forced into 
the tribunals of the State of one of the litigants. 
The reasons which existed at the time the Constitu- 
tion was adopted for providing such a tribunal ex- 
ist in all their force still. Local prejudice is just as 
strong, and the influence of it on local tribunals 
just as powerful as in 1787. The prejudice which 
was sought to be guarded against is not a thing of 
the past, and he who asserts that it is has no prac- 
tical knowledge of the subject. To-day if a city in 
Georgia or Tennessee desires to repudiate its indebt- 
edness, ora town in New York attempts to follow 
the pernicious example, the courts of neither Georgia, 
Tennessee nor New York can be relied upon to do 
justice ; and but for the Federal courts, each of these 
States might perpetrate a great fraud. In fact they 
do perpetrate it on their own citizens who are un- 
lucky enough to hold the repudiated securities; but 
the Federal courts say to them * You shall not do it 
to aliens or citizens of other States.’ It is quite use- 
less to theorize on the subject. The inexorable 
logic of events stares in the face the writer who 
would attempt to argue that the jurisdiction is not 
still beneficial and still necessary. When our own 
State allows negotiable paper to be put on the 
market by towns, and then allows the towns to 
evade payment by technicalities, it is not necessary 
to go further and show the wide range of rascalities 
which fear of the Federal jurisdiction alone prevents, 
When State judges are elected by the people for 
short terms and paid the wages of hotel clerks or 
bar -tenders, the people of the locality where they 
exercise their power can not complain because they 
make such judges possible ; but surely residents in 
other States will not be willing to be turned over to 
their tender mercies. Instead of shortening or de- 
creasing the jurisdiction of the Federal courts, the 
courts themselves should be increased in number 
so that the full benefit of the constitutional right 
should be given to the people. It is one of the 
functions for which the United States Government 
was created, that it should furnish tribunals for the 
litigations of the people of the several States; and 
it would fail in a fundamental requirement of its 
Constitution if it ceased to do so, It is true that 
the jury in a Federal court is composed of citizens 
of the State in which it exists, but it is not so much 
prejudice of juries that is sought to be guarded 
against as prejudice of judges; and any person who 
will examine the reports of the United States Courts 
will see that although the judges of those tribunals 
are citizens of States, yet the method of their 
selection and the fact that there is an appeal to the 
Supreme Court renders them practically independ- 
ent of local prejudices, and loyally deferential to 
the decisions of the courts of the Federal system.” 





We say again for the twentieth time, that the peo- 
ple of this country are entitled to all the litigation 
that they want and are willing to pay for. The 
convenience of courts is not to be consulted. 
Let the people have more courts and more judges, 
if the present force is not enough. Courts are made 
for the people, not the people for the courts. 


Mr. Austin Abbott is of the same way of think- 
ing. He says in the New York Daily Register: 
‘*The radical fault of this proposal is the same 
which has marked many other suggestions for the 
same purpose, viz., it is a proposal how not to do 
professional business, not how to do it. The bar 
do not wish their facilities for business to be dimin- 
ished. The country do not wish it. Clients de- 
mand more, not less facilities. No proposal to shut 
the doors of the courts in order to relieve the 
bench will be acceptable. The business is not too 
large, and it is going to be larger. It is going to 
increase in a sort of a geometrical ratio. If the 
courts cannot do it and do it well, the country do 
not look for a cure in the direction of discouraging 
their business, nor in any plan for diminishing the 
facilities for its transaction. The facilities must be 
made adequate, and the bar should see to it that 
this is done with reasonable promptitude and liber- 
ality.” 

eis phaes 

NOTES OF 

|* First National Bank of Flora v. Clark, 61 Md. 
400, it was held that where a telegram is sent 
authorizing a draft to be drawn, and another tele- 
gram is afterward sent countermanding the author- 
ity previously given, and on the faith of the first 
telegram, which alone was exhibited to the cashier 
of the bank, a draft was discounted by the bank, 
the drawee cannot be held liable as acceptor, nor 
for a breach of promise in not accepting. The court 
said: ‘‘Upon these facts two questions arise,and first, 
is the appellee liable as acceptor? That one may be 
liable as acceptor of a bill, drawn in pursuance of 
a written promise to accept, and upon the faith of 
which the holder has advanced money, is well set- 
tled in this State. Lewis v. Kramer, 4 Md. 265; 
Franklin Bank of Baltimore v. Lynch, 52 id. 270; 
S. C., 36 Am. Rep. 375. In such cases however it 
is necessary that the bill should be drawn within a 
reasonable time after the promise is made, for other- 
wise the drawer will be presumed to have declined 
to act on the authority thus given, and the drawees 
will not be construed to have intended an indefi- 
nite liability. And second, the promise must so 
describe the bill that there can be no doubt of its 
application to it. This was so expressly held in 
Coolidge v. Payson, 2 Wheat. 66, and held too upon 
the authority of Pillans v. Van Mierop, 3 Burr. 
1663; Pierson v. Dunlap, 7 Cowp. 571, and Mason 
v. Hunt, 2 Doug. 296. were, it is 
true, somewhat questioned in Johnson v. Collings, | 


CASES. 


- 
[hese cases 
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East, 98, and Clarke v. Cock, 4 id. 57, Lord Kenyon 
saying that the court had in these cases carried ‘the 
doctrine of implied acceptances to the utmost verge 
of the law; and he doubted whether it did not 
even go beyond the proper boundary.’ And when 
the question arose in Bank of Ireland v. Archer, 11 
M. & W. 382, decided in, 1843, on a parol promise 
to accept, Baron Park held such promise did not 
amount to an acceptance, although the bill was dis- 
counted for the drawer on the faith of the promise. 
The question was set at rest in England by statute, 
19 and 20 Vict., ch. 97, § 6, which provided that no 
one should be bound as acceptor unless the accept- 
ance be written on the bill and signed by the ac- 
ceptor, or by some one authorized by him. In this 
country however the courts have generally held to 
the doctrine of implied acceptance, as laid down by 
the Supreme Court in Coolidge v. Payson, being 
careful at the same time not to enlarge it, for the 
reason that such acceptances must necessarily affect 
the credit of bills, and impair their commercial 
value. And accordingly in Franklin Bank of Balti- 
more Vv. Lynch, 52 Md. 280; 8. C., 36 Am. Rep. 375, 
where the drawer was authorized by a telegram re- 
ceived late on Saturday to draw for $750, and in 
pursuance of which a sight draft for $750 was 
drawn by him on the Monday following, this draft 
was discounted by the plaintiff on the faith of the 
telegram thus received by the drawer, and it was 
heid the defendant was not liable as acceptor, be- 
cause the telegram did ‘not limit or specify the 
terms of the draft, nor designate the time for which 
it was to be drawn.’ Now if the American doc- 
trine of implied acceptances is to be adhered to all, 
it does seem to me, with great deference, that 
Lynch’s case falls directly within it. The authority 
to draw was unqualified; the telegram was received 
late on Saturday, and the draft was drawn on Monday 
following for the precise amount named in the tele- 
gram. Upon these facts, and in the absence of all 
proof to the contrary, there was, it seems to me, 
such a connection between the authority given and 
the draft drawn as to leave no doubt of its being the 
identical draft drawn in pursuance of the telegram. 
But be this as it may, the decision in Lynch’s case 
is binding upon us, and being so, it is clear the 
appellee in this case cannot be held liable as ac- 
ceptor. We come now to the second question: Is 
he liable for a breach of promise? And here the 
ceurts in this country have drawn a distinction be- 
tween the liability of one as acceptor, and_ his lia- 
bility on a promise to accept. And they have held 
that if the promise to accept, or authority to draw, 
does not designate and specify with sufficient cer- 
tainty the bill to be drawn, and the party sued be 
not therefore liable as acceptor, he may be held lia- 
ble on his promise to accept. Whether thisisa dis- 
tinction without a difference, as has been intimated 
by some judges, it is supported by Boyce v. Edwards, 
4 Pet. 111; Russell v. Wiggin, 2 Story, 213; Car- 
negie v. Morrison, 2 Met. 381, and approved by this 
court in Lynch’s case, 52 Md. 270; S. C., 86 Am. 
Rep. 375, These cases rest upon the principle that 


the authority to draw implies a promise to accept 
and pay the draft, and this promise inures to the 
benefit of any bona fide holder who takes it on the 
faith of the promise. It is a liability therefore 
founded on agreement constituting a valid contract 
between the promisor and promisee, inuring to the 
benefit of a third party who has been induced to 
advance money on the faith of the agreement. The 
liability in such cases being founded on the prom- 
ise to accept and pay the draft, this suit cannot be 
maintained unless there was a promise on the part 
of appellee to accept it at the time the draft in con- 
troversy was drawn.” See note, 36 Am. Rep. 380; 


Whilden v. Merchants and Planters’ Nat. Bk., 64 Ala. 
1; 8. C., 388 Am. Rep. 1; Brinkman v. Hunter, 72 
Mo. 172; 8. C., 39 Am. Rep. 492. 


In Donahue v. Drexler, Kentucky Court of Appeals, 
June 3, 1884, 6 Ky. L. J. 14, A. sued B. for assault 
and battery but dismissed the suit settled, and he 
having died shortly afterward, his widow brought 
suit under the statute against B, claiming that her 
husband had died of the injuries inflicted by B. 
Held, that the former suit for assault and battery was 
no bar to her action. The court said: “The 
suit for and battery could not have 
survived to the personal representative, for 
the statute says it shall die with the _per- 
son injured or injurying. It was a_ personal 
action purely for the bodily injury, not for pain, 
suffering and loss of service to his wife and children 
after the injury and before death, and the compen- 
sation which he had the right to was extinguished 
by his death or the settlement which he made. But 
his right of action for the bodily injury from the 
assault and battery is wholly distinct from the ac- 
tion which the widow and minor children may have 
for reparation of the injury resulting to them from 
the death of theinjured. This statute creates a new 
grievance, a new cause of action, in which neither 
the deceased nor his estate has any interest, and for 
which his administrator could not sue. It is based 
upon the wrong to the wife and children by depriv- 
ing them of their natural support and protection 
which the law gives them in the husband and father, 
The injury is to them and their rights. They have 
the exclusive right of action under the statute and 
are entitled personally to the result of any judgment 
that may be recovered. This is a highly penal 
statute passed to protect widows and orphans from 
pecuniary distress resulting from the acts described 
in the statute, and to prevent the perpetration of 
such acts by awarding vindictive damages in addi- 
tion to or regardless of the punishment which may be 
inflicted by the criminal law. Whitford v. Panama 
R. Co,, 25 Hun, 627; 23 N. Y. 469.” But in Little- 
wood vy. Mayor, 89 N. Y. 24; 8. C., 42 Am. Rep. 271, 
it was held that a judgment for damages for per- 
sonal injury by the wrongful act or negligence of 
another, is a bar to an action under the statute, by 
the personal representatives, for damages by reason 


assault 





of the plaintiff's subsequent death. 





84 


THE ALBANY LAW JOURNAL. 














In Messenger v. Dennie, Massachusetts Supreme 
Court, May, 1884, a boy eight or nine years old, rid- 
ing on the runners of a sleigh ina public street, 
let go his hold, and was run over by the defend- 
ant’s sleigh following. Held, that he had no cause 
of action. The court said: ‘‘There was no evi- 
dence of due care on the part of the plaintiff. He 
voluntarily and thoughtlessly put himself in a posi- 
tion of great and obvious danger. He suddenly 
left the sleigh on which he was riding, while it was 
in motion, in a frequented thoroughfare, and 
within thirty feet of the defendant’s horse, without 
looking back, or thinking of what might be follow- 
lowing. His injury was the natural consequence of 
his careless act. He was engaged in the sport of 
riding upon the runners of sleighs in public streets 
with the consent of his parents, and if he was too 
young to appreciate the danger of his act he was 
too youag to engage in the sport, and his parents 
were negligent in permitting it. For this reason, 
without considering the question whether there 
was any evidence of negligence of the defendant, 
the court should have ruled that the plaintiff could 
not recover.” 





In Tindley v. Salem, Massachusetts Supreme 
Court, May, 1884, it was held that the plaintiff had 
no right of action against the defendant city for in- 
jury by negligence in discharging fireworks on the 
4th of July. The court said: ‘‘We are of opinion 
that the present case falls within the principle of 
Hill v. Boston, 122 Mass. 344; S. C., 23 Am. Rep. 
332. That the ground of distinction sought to be 
established is untenable, and that the celebration 
of a holiday when undertaken by a city exclusively 
for the gratuitous amusement, entertainment or in- 
struction of the public, under the authority of the 
Public Statutes, chapter 28, section 13, which is ap- 
plicable to all cities alike, does not render the city 
liable to an action by an individual who has sus- 
tained a personal injury through negligence in 
carrying out the celebration. We cannot think that 
the Legislature, while carefully limiting the amount 
which may be expended for the purpose in ques- 
tion, intended to impose upon cities a liability to 
private actions. If such an extension of liability 
had been intended we think it reasonable to sup- 
pose that the Legislature would have expressed 
such intention in plain terms.” 


——— 


THE PRESUMPTION OF FPAYMENT.—I. 
Rutel. Jndependently of a statute of limitations or 
in the absence of one, after a lapse of twenty years the 
law raises a presumption of the payment of bonds, (a) 
mortgages, (b) legacies, (c) taxes, (d) judgments, (e) and 
the due execution of a trust.(f) 


Even before the English statute of 304, William IV, 
which limited the time within which an action ona 
bond or other specialty might be brought, the courts 
had established the presumption that where payment 
of such an instrument was not demanded for twenty 
years, and there was no proof of payment of interest 
or apy other circumstance to show that it was still in 





force, payment or release would be presumed.(1) This 
principle has since then become established by the 
courts both of the United States and of England, the 
period being fixed at twenty years.(2) 

“These presumptions to be drawn by the courts in 
the case of stale demands,’’ says Chancellor Kent, 
‘are founded in substantial justice and the clearest 
policy. Ifthe party having knowledge of his rights 
will sit still and without asserting them permit per- 
sons to act, as if they did not exist, and to acquire 
interests and to consider themselves as owners of the 
property, there is no reason why the presumption 
should not be raised. It is therefore well settled that 
the presumption that a demand has been satisfied 
prevails as much in this court as it does at law.’’(3) 

‘Every presumption,” said the Master of the Rolls 
in Pickering v. Stamford, (4) ** that can fairly be made, 
shall be made against a stale demand. It may arise 
from the acts of the parties, or the very forbearance 
to make the demand affordsa presumption either 
that the claimant was conscious it was satisfied or in- 
tended to relinquish it.’’ (5) 

“The rule of presumption, when traced to its foun- 
dation, is a rule of convenience and policy, the result 
of a necessary regard to the peace and security of so- 
ciety. No person ought to be permitted to lie by 
whilst transactions can be fairly investigated and 
justly determined, until time has involved them in 
uncertainty and obscurity, and then ask for an inquiry. 
Justice cannot be satisfactorily done when parties and 
witnesses are dead, vouchers lost or thrown away, and 
a new generation has appeared on the stage of life, 
unacquainted with the affairs of a past age, and often 
regardless of them. Papers which our predecessors 
have carefully preserved are often thrown aside or 
scattered as useless by their successors. It has been 
truly said, that if families were compelled to preserve 
them they would accumulate to a burthensome ex- 
tent. Hence statutes of limitations have been enacted 
in all civilized communities, and in cases not within 
them, prescription or presumption is called in as an 
indispensable auxiliary to the administration of jus- 
tice. Courts of equity consider it mischievous to en- 
courage claims founded on transactions that took 
place at aremote period. It therefore grants no re- 
lief after a great length of time. In aword the most 
solemn muniments are presumed to exist, in order to 
support long possession; the most solemn of human 
obligations lose their binding efficacy and are pre- 
sumed to be discharged after a lapse of many 
years. (6) 

(1) Oswald v. Leigh, 1 T. R. 270 (1786). 

(2) Central Bank v. Heydorn, 48 N. Y. 260 (1872); Brock v. 
Savage, 31 Penn St. 422 (1858); Bellas v. Levan, 4 Watts, 295 
(1835); Tilghman v Fisher, 9 id. 441 (1840); Boyce v. Lake, 17 
8. C. 481 (1882); Goodwyn v. Baldwin, 59 Ala. 127 (1877); Lyon 
v. Adde, 63 Barb, 89 (1872); Jarvis v. Albro, 67 Me. 310 (1877): 
Olden v. Hubbard, 34 N. J. (Eq.) 85 (1881); Boon v. Pierpont, 
28 id. 8 (1877); Downs v. Sooy, id. 55 (1877); Ray v. Pearce, 84 
N.C. 485 (1881); Rodman v. Hoops, 1 Dall. 85 (1784); Hopkirk 
v. Page, 2 Brock. 20 (1822); Ludlow v. Van Camp, 2 Halst. (N. 
J.), 113; 11 Am. Dec. 529 (1823); and see Levy v. Merrill, 52 
How. Pr. 360 (1876); Pattie v. Wilson, 25 Kas, 326 (1881); Cowie 
v. Fisher, 45 Mich. 629 (1881); Lyon vy. Odell, 65 N. Y. 28 (1875); 
Willingham v. Check, 148. C. 93 (1880). “A forbearance for 
the period of twenty years, when unexplained is a fact, 
from which payment of asum demanded ought to be pre- 
sumed, To cite cases in support of a proposition so firmly 
established is quite superfluous.’’ Hosmer, C. J., in Lynde v. 
Dennison, 3 Conn. 391 (1820). 

(3) Chancellor Kent in Giles vy. Baremore, 5 Johns. Ch, 545 
(1821). 

(4) 2 Ves. Jr. 5883 (1795). 

(5) And see Reeves v. Brymer, 6 Ves. Jr. 511 (1801); Motz v. 
Moreau, 13 Moore, P. C. C. 376 (1859). 


(6) Foulk v. Brown, 2 Watts, 216 (1834). 
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In Buchanan v. Rowland, (7) Kirkpatrick, C. J., 
gives the history of this presumption on the law. ‘‘ By 
the common law,”’ says he, ‘‘there was no stated or 
fixed time for the bringing of actions. The law was 
always open; satisfaction was never presumed. In the 
progress of society however it was soon found neces- 
sary to supply this deficiency by statute, and to com- 
pel men to prosecute their rights within a reasonable 
time or to abandon them forever. Hence we find 
from the reign of Henry I, a succession of statutes, 
narrowing the latitude of the common law in this re- 
spect, and limiting the time in which actions might be 
brought to shorter and shorter periods, until they had 
brought it down in most cases to twenty years only, 
aud in many toa still shorter time. The reasons upon 
which these statutes are founded, Sir William Black- 
stone tells us are, first, that the law will not dis- 
turb an actual possession in favorof a claim which 
has been suffered to lie dormant for a long and un- 
reasonable time; secondly, that it presumes that 
he who has foralong time had the undisturbed pos- 
session of either goods or lands, however wrongfully 
obtained at first, has either procured a lawful title or 
made satisfaction to the injured, otherwise he would 
have been sooner sued; and thirdly that it judges 
that such limitations tend to the prevention of innu- 
merable perjuries, the preservation of the public tran 
quillity, and what it values perhaps more than all, the 
suppression of contention and strife among men. Tak- 
ing these great fundamental principles then thus re- 
cognized by successive statutes as the basis of their 
conduct, the courts of justice built up upon them a 
system extending beyond the letter of the statutes 
themselves. They were professedly founded in part 
upoa the presumption that lawful titles may have 
been acquired under possessions tortiously taken, and 
that satisfactions may have been made upon contracts 
in their origin undisputably valid, but that the evi- 
dence thereof after lying so long may be destroyed by 
the all-devouring tooth of time. The judges only ex- 
tended this principle to cases, which though not 
within the letter, were yet within the reason and 
spirit of the law. Lord Hale, I think, is said to be the 
first man that ventured upon this course; he was fol- 
lowed by Holt, and then came Lord Mansfield with 
a still bolder step; the judges in chancery in the mean- 
time, keeping equal pace, if not even going beyond 
the courts of law. * * * The same ground has 
been taken and the same course pursued by succeding 
judges down to this day; so that nothing can be bet- 
ter settled than that they do extend the principles of 
these statutes by analogy only to cases within the rea- 
son and spirit, though not witbin the letter of them. 
And upon this analogy this presumption of payment, 
as appears by Lord Mansfield, is wholly founded.’’ 


ILLUSTRATIONS. 


(A.) 

1. By statute certain bonds are given by an heir at 
law which are alien on the Jands descending to him. 
After twenty years the presumption (they not being 
within the limitation law) is that they are paid.(8) 

2. A suit is brought in 1834 on a bond made in 1800, a 
payment having been made on it in 1801. The presump- 
tion is that it is paid.(9) 

In case 1 it was said: ‘‘ Bonds given by the heir en- 
titled to elect under the act to direct descents are by 
the terms of the act of Assembly made liens on 
the lands forthe purchase of which they are given 
until paid; and therefore they are supposed not 





() ON. J. (L.) 728 (1820). 

(8) Boyd v. Harris, 2 Md. Ch. 210 (1850). 

(9) Delaney v. Robinson, 2 Whart. 503 (1837); Denniston v. 
McKeen, 2 McLean, 252 (1840). 





to be within the statute of limitations. But though 
not within these statutes, like mortgages, they are 
liable to presumptions of payment; and it is thought 
to be quite clear that when the circumstances are 
such, as would induce the court to presume the pay- 
ment of amortgage, the same presumption would be 
made with reference to these bonds. It is, says Chan- 
cellor Kent, a well-settled rule, both at Jaw and in 
equity, that a mortgage is not evidence of a subsisting 
debt, if the mortgagee never entered aud there has 
been no interest paid or demanded for twenty years. 
These facts alone authorize and require the presump- 
tion of payment.” 
(B.) 


1. A. claims certain land under a mortgage due in 
October, 1794, and made by B. It appeared that B.'s 
heirs were in 1819 in possession of the land. The pre- 
sumption is that the mortgage is paid.(10) 

In case 1 it was said: ‘*In furtherance of justice, 
and the more effectually to secure the rights of the 
parties in the investigation of questions in issue, and 
especially in ancient transactions the law calls to its 
aid the doctrine of presumption under which the jury 
are authorized to find the existence of certain facts as 
to which there is no direct evidence, but which are, 
under the rules of law to be reasonably inferred from 
certain other facts whieh are well established by the 
evidence in the case. These presumptions when they 





(10) Howland v. Shurtleff, 2 Metc. 26 (1840); Jarvis v. Albro, 
67 Me. 310 (1877); Trash v. White, Brown Ch. 291 (1791) and 
notes; Christophers v. Sparks, 2 Jac. & W. 235 (1820); Sibson 
v. Fletcher, 1 Ch. Cas. 59; Leman v. Newnham, 1 Ves. Sr. 
51 (1747); Toplis v. Baker, 2 Cox, Ch. 118 (1789); Jackson vy. 
Wood, 12 Johns. 242 (1815); Livingston v. Livingston, 4 Johns. 
Ch, 287 (1820); Wanmaker vy. Van Buskirk. 1 Saxt. Ch. 685; 23 
Am. Dec. 748 (1832). In Tripe v. Marcy, 39 N. H. 449, the 
court said, that the presumption that when the mortgagor is 
permitted to retain possession of the land for twenty years 
without interruption, the mortgage debt has been paid or 
had no valid existence is established on great authority, cit- 
ing Trak v. White, 3 Brown Ch. 289; Christopher v. Sparks, 
2 Jac. & W. 10; Hughes y. Edmonds, 9 Wheat. 497 ; Dexter v. 
Arnold, 3 Sum. 152; Dunham v. Minard, 4 Paige, 443; Bacon 
v. McIntyre, 8 Metc. 86; Heyer v. Pruyne, 4 Paige, 443; Hig- 
ginson v. Mein, 4 Cranch, 415; Collins v. Tenney, 7 Johns. 279; 
Jackson v. Davis, 5 Cow. 130. “But we are not prepared to 
hold that this presumption arises short of twenty years from 
the time the mortgage debt becomes due, otherwise we might 
be asked to presume a debt paid before the stipulated time of 
payment had arrived. This presumption arises from the 
long delay to enforce payment; but surely no such delay can 
be charged until the time has arrived when the creditor is en- 
titled to demand it. In this respect the presumption accords 
with the general provision of our limitation laws which limit 
suits to the time prescribed after the cause of action has ac- 
crued. Upon these principles no presumption of payment 
exists in thiscase. When the mortgagee is in possession, 
the right of the mortgagor will be barred in twenty years 
from the entry after breach of condition. So if the mortgagee 
suffer the mortgagor to remain in possession twenty years 
after breach of condition, payment is presumed, In both 
cases the time is reckoned from the breach of condition. In 
the first the mortgagee is usually entitled to the possession 
upon the execution of the mortgage, and until the debt be- 
comes due the mortgagor cannot by payment entitle himself 
to enter. He can of course then do nothing to interfere with 
the mortgagee’s possession, and until the debt has become 
due, no presumption can arise against him.”’ Tripe v. Marcy, 
supra; Evans v. Huffman, 5 N. J. (Eq.) 360 (1846). No such 
presumption of payment can arise against a mortgagee or his 
assigns in possession, when the mortgagor became insolvent 
and died before the debt became due, and when his vendee 
of the equity of redemption also became insolvent before the 
maturity of the debt removed from the State, and never 
afterward returned. Brobst v. Brock, 10 Wall. 519 (1870). 
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arise from lapse of time and forbearance to assert 
claims rest upon the principle so strongly pervading 
the course of men’s actions in relation to their rights 
that individuals will appropriate to their own use and 
subject to their own control that to which they have 
the legal right, and that an abandonment for a great 
length of time of a legal interest without any attempt 
enforce it, furnishes reasonable ground for the infer- 
ence that the party has in some way parted with his 
interest or discharged his claim. This principle so 
reasonable in itself operates beneficially in quieting 
controverted titles and closing stale demands, and also 
protects individuals from gross injustice, arising from 
loss of evidence as to ancient transactions. A ques- 
tion has been someti.ues raised whether the doctrine 
of presumption arising from the lapse of time and 
total neglect to take any measure to enforcea claim, 
could properly be applied to the case of a mortgage of 
real estate; and in some of the English cases the doc- 
trine was advanced that the common law presumption 
applicable to bonds, judgments, etc., arising froma 
delay of twenty years to enforce the same did not ap- 
ply inthe case of a mortgage, as in such cases the 
legal estate was in the mortgagee and the mortgagor 
wasa mere tenant at will, and his possession was 
therefore the possession of the mortgagee. But this 
doctrine was repudiated by Lord Thurlow in the case 
of Trash v. White, (11) and by the Master of the Rolls 
in Christopher v. Sparke, (12) in very strong language; 
and the cases of debts secured by mortgages are placed 
on the same footing with other demands, and held 
liable to be defeated by the same presumptions arising 
from lapse of time and laches of the mortgagee. In 
our own court the principle was applied in the case of 
Jnches v. Leonard, (13) under circumstances however 
of greater delay, than in the present case in asserting 
the cluim of the mortgagee. It was acase of a mort- 
gage of forty years’ standing, where there had been no 
possession by the mortgagee, and no attempt in the 
meantime to enforce the mortgage; and the court held 
that the plaintiff could not maintain the action. The 
doctrine that where the mortgagee has never entered 
under his mortgage and no interest has been paid for 
twenty years on the same, these circumstances author- 
ize the presumption in fact that the mortgagee has 
been discharged by payment or otherwise is one of 
frequent application.’’(14) 
(C.) 

1. Itis proved that a testator long since dead left 
considerable personal property. ‘The presumption 
arises that legacies charged upon his real and personal 
estate have been paid.(15) 

2. B. by his will left a legacy to F. appointing C. his 
executor. The legacy was to be paid in 1803. In 1829 
F. brought a suit against C. for the legacy. The pre- 
sumption is that it was paid.(16) 

“ Legacies,”’ it was said in case 1, ‘‘ not being within 
the statute of limitations, fall within the rule of pre- 
sumption. Aftera lapse of twenty years bonds and 
other specialties, merchants’ accounts, legacies, mort- 
gages, judgments, and indeed all evidences of debt ex- 
cepted out of the statute are presumed to be paid. 
The court will not encourage the laches and indolence 
of parties, but will presume after a great length of 





(11) 3 Brown Ch. 289. 

(12) 2 Jac. & W. 223 

(13) 12 Mass. 379. 

(14) Collins v. Terry, 7 Johns, 278; Jackson v. Wood, 
242; Jackson v 
Ch..552. 

(15) Fuhsman v. London, 138. & R. 386; 15 Am. 
(1825); Hayes v. Whitall, 13 N. J. (Eq.) 241 (1861). 

(16) Foulk v. Brown, 2 Watts, 212 (1834); Bentley's Appeal, 99 
Penn. St. 504 (1882). 


2 id. 
Pratt, 10 id. 381; Giles v. Barremore, 5 Johns. 


Dec. 608 








time some compensation or release to have been 
made.”’ 
(D.) 

1. It appears that from 1807 to 1813, H. was an in- 
habitant of the town of S., and was assessed for taxes. 
In a suit brought in 1840, the presumption is that these 
taxes are paid.(17) 

2. An assessment was made in 1837 
of A. The presumption is, in 1862 
paid.(18) 

Taxes, it was said in case 1, cannot have any higher 
character than debts due by specialty and of record. 
As to these a presumption of payment arises after the 
lapse of twenty years if there is no evidence to repel 
it, and to show that the debt is still unsatisfied. The 
assessment is in the nature of a judgment, and the 
warrant for the collection operates like an execution. 
There is no reason therefore why the seme principle 
should not be applied in both cases. 

(E.) 

1. A suit is brought on a judgment recovered more 
than twenty years before. The presumption is that it 
has been paid.(19) 


on the property 
that it has been 


(F.) 

1. A man conveyed in 1826 his interest in some land 
to a trustee for the payment of certain creditors and 
the balance to his wife. In 1847 the law will presume 
that the debts have been paid andthe trust execu- 
ted.(20) 


Rute ll. The presumption under rule 1 does not 
arise from lapse of time alone short of twenty years; but 
a shorter time, in connection with other circumstances, 
may raise a presumption of fuct that payment has been 
made. 


** When we hear of less than twenty years being left 
to the jury,” it was said in a Pennsylvania case, “it 
must be understood to have been in connection with 
other circumstances.’’(21) This seems to be well set- 
tled . (22) 

‘A legal presumption of payment of a bond or cov- 
enant given for the payment of money does not arise 
from mere lapse of time where the bond or covenant 
has not been due for twenty years before commence- 
ment of suit or proceedings for the recovery of the 


(17) Hopkinton v. Springfield, 12 N. H. 328 (1841). 

(18) Fisher v. Mayor of New York, 6 Hun, 64 (1875). 

(19) Bird v. Inslee, 23 N. J. (Eq.) 8¢3 (1873); Kensler v. Holmes 
28. C, 483 (1871); Miller v. Smith, 16 Wend. 425 (1836); Inches 
v. Leonard, 12 Mass. 379 (1815); Barned v. Barned, 21 N. J. 
(Eq. ) 245 (1870). From less than twenty years the presump- 
tion does not arise. Daby v. Ericsson, 45 N. Y. 786 (1871); Tes- 
ley v. Nones, 7S. & R. 410 (1821). 

(20) Drysdale’s Appeal, 14 Penn. 
Dean, 21 id. 31 (1853). 

(21) Henderson v. Lewis, 9 S. & R. 384 (1823); Ross v. Me- 
Junkin, 14id. 364 (1826); Ross v. Darby, 4 Munf.(Va.) 428 
(1815). 

(22) Brubaker v. Taylor, 76 Penn. St. 83 (1874); and see Graves 
v. Steel, 3 La. Ann. 280 (1848); Briggs’ Appeal, 93 Penn. St. 
485 (1880): Sadler v. Kennedy, 11 W. Va. 187 (1877); Calwell v, 
Prindle, id. 307 (1877); Daby v. Ericksson, 45 N. Y. 786 (1871); 
Clark v. Hopkins, 7 Johns. 556 (1811); Stocker v. Johnson, 6 B, 
Mon. 408 (1846). In Didlake v. Robb, 1 Woods, 682, Hill, J., 
said: ‘‘Aside from the statute of limitations, * * * the 
rule is well settled that after a debt has remained due and 
payable for sixteen years, the law holds such lapse of time as 
prima facie evidence of payment, which prima facie evi- 
dence may be rebutted by proof of a subsequent promise to 
pay, or some reasons why suit was not brought ; and after the 
lapse of twenty years the presumption of payment becomes 
conclusive * It would be hard to say where the judge found 
such a rule announced as well settled. Itis loose language 
of this kind in judicial opinion that occasions so much con- 
fusion and uncertainty in the law. 


St. 531 (1850); Webb v. 
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amount thereby due and payable. If ashorter period, 
even a single day less than twenty years,has elapsed,the 
presumption of satisfaction from mere lapse of time 
does not arise. While the mere lapse of twenty years 
without explanatory circumstances affords a presump- 
tion of law that the debt is paid, even though it be due 
by specialty, still payment may be inferred by the 
jury from circumstances with the lapse of a shorter 
period of time than twenty years. When an action is 
brought ona bond or covenant for the payment of 
money, if twenty years elapse between the time of its 
becoming due and of the institution of the action or 
proceeding, the defendant may without pleading the 
statute of limitations rely upon presumption of pay - 
ment; and upon issue joined on plea of payment, pay- 
ment may be inferred by the court or jury from cir- 
cumstances coupled with alapse of a shorter period 
than twenty years. (23) 

In Colsell v. Budd Lord Ellenborough said: ‘“ After 
a lapse of twenty years a bond will be presumed to be 
satisfied; but there must either bea lapse of twenty 
years, or less time coupled with some circumstance 
to strengthen the presumption. Here, if it has been 
proved that the parties had accounted together, after 
the money became payable, it might have been in- 
ferred that it was included in the settlement; but as 
there is no evidence of this, and as twenty years have 
not elapsed since the bond was forfeited, it cannot be 
considered as discharged.”’ 


ILLUSTRATIONS. 


1. K. gave C. in 1837 a sealed note payable in sixty 
days. After both K. and C. were dead an action was 
brought (in 1852) on this note. C. had a running ac- 
count at K.’s store from 1836 to 1859, and payments 
were made to amounts more than the note during this 
time. K. resided near C. until his death. These facts 
raise the presumption that the note was paid.(25) 

2. An action is brought on a bond payable in install- 
ments. Nineteen years and ten months have elapsed 
since the last installment became due, and another in- 
stallment had become payable more than twenty years 
before the suit was brought. The judge instructed the 
jury that as to the last installment they may and as to 
the other they must presume payment.(26) 

3. A judgment was recovered in 1857. In 1874 (16 
years) a sci. fa. was issued to revive it. The defendant 
swore that he expected to prove that it had been fully 
paid out of the proceeds of a sheriff's sale of his land, 
in the proceeds of which the plaintiff had participated ; 
that he could not state the payments, being unable 
after search to obtain the sheriff's docket. Held, that 
the presumption of payment arose, (27) 

4. A transcript of a justice of the peace was filed in 
a Superior Court nineteen years after the judgment 
was rendered. The justice was not called nor the 
docket produced, and there was nothing to show 
whether an execution had ever been issued. The pre- 
sumption arises of payment.(28) 

5. A debt on a bond due eighteen years and a half 
issued on. It appears that during this time the cred- 
itor was a poor man and the debtor a rich one. The 
presumption of payment arises. (29) 

6. R. sued G. on a note payable in 1860; 
was brought in 1872. On 


the action 
several occasions after the 


(23) Calwell v. Prindle, 19 W. Va. 640 (1882); citing Sadler v. 
Kennedy, 11 id. 187; Perkins v. Hawkins, 9 Gratt, 656; Gold- 
hawk v. Duane, 2 Wash. C. C. 323. 

(24) 1 Camp. 27 (1807). 

(5) King v. Coulter, 2 Grant’s Cas. 77 (1855). 

(25) Miller v. Evans, 2 Cranch, C. C, 72 (1813). 

(27) Moore v. Smith, 81 Penn. St. 183 (1876). 

(28) Diamond v. Tobias, 12 Penn. St. 312 (1849). 

(29) Hughes v. Hughes, 54 Penn. St. 241 (1867). 





note matured R. came to G. wanting to sell him some 
stock in a company, on the ground that he needed the 
money, and after much persuasion G. purchased the 
stock. Nothing was said about the note. The pre- 
sumption arises that the note was paid.(30) 

In caselit was said: “It was fifteen years, four 
months and twenty-five days after the sealed note of 
the plaintiff's testator matured before this action was 
instituted for its recovery. No legal presumption of 
payment such as unrebutted the court would be bound 
to declare as a conclusion of law arose in that time, 
for the authorities all agree in fixing twenty years, 
from analogy to the English statute of limitations 
concerning real estate, as the period necessary to such 
a presumption. But the question is whether the time 
that did elapse was competent in connection with such 
circumstances as were offered to go to the jury as 
ground for their presuming payment of the note. 

* * * * The competency of such evidence does 
not depend on a particular period of years, though its 
effect will be proportioned to their number. The pre- 
sumption strengthens as the time approaches to twenty 
years, and the circumstances needed to establish it may 
be measured by a diminishing scale. The further the 
time stops short of twenty years the more cogent and 
decisive must be the circumstances relied on. Just as 
the further we advance beyond twenty years we require 
more persuasive circumstances to rebut the legal pre- 
sumption. Twenty years assumed as the point forthat 
presumption,the scale is reversed by which we measure 
the' circumstances that tend to establish or counter- 
vailit. In both instances it is for the jury to apply the 
proofs under the direction of the court. If evidence 
be offered which in the judgment of the court will, in 
connection with the lapse of time, reasonably tend to 
convince the jury that the sealed debt has been paid 
short of twenty years, or that it has not been paid, 
notwithstanding that period, it is the duty of the 
court to receive it, and to submit it to the jury with 
such instruction as shall enable them to estimate it at 
what it is really worth. The point to be attained is 
moral conviction of a fact, and whilst itis not to be 
founded on evidence insufficient to convince reasona- 
ble men, we are not to exact mathematical certainty, 
nor to expect more than moral demonstration.”’ 

** More than sixteen years,’’ it was said in case 3, 
‘*had elapsed. A legal presumption of payment does 
not indeed arise short of twenty years, yet it has been 
often held that a less period, with persuasive circum- 
stances tending to support it, may be submitted to a 
jury as aground for a presumption of fact.” 

In case 4it was said: ‘‘ The rule is well established 
that where the period is short of twenty years the pre- 
sumption of payment must be aided by other circum- 
stances beyond a mere lapse of time. But exactly 
what these circumstances may be never has been nor 
never will be defined by the law. There must be some 
circumstances, and where there are any it is safe to 
leave them to the jury. Here there were several cir- 
cumstances. No certificate was given by the justice 
that he had issued execution, to which there was a re- 
turn of nulla bona; and this was important, as the rec- 
ord still remained before the justice, who might re- 
ceive the money or collect it by execution. And there 
was the pregnant circumstance that the plaintiff pro- 
duced hearsay evidence that the transcript was genu- 
ine, and that the justice had said that the docket was 
lost. The justice was not produced himself to show 
that the docket was lost and that search was made for 
it. This would have been unnecessary if the transcript 
had been entered in any reasonable time; but 
after the lapse of nineteen years and seven months it 
would seem to be a reasonable duty on the part of the 
plaintiff, and theabsence of which might fairly be 


(30) Garnier y. ‘Renner, 511 nd, 374 (1875). 
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taken into consideration. * * * * On the whole 
we think the judge did not err in submitting all the 
circumstances in evidence to the jury, from which, if 
they were satisfied, they might infer, or presume pay- 
ment.” 

In case 5 it was said: ‘That a complete legal pre- 
sumption of payment of a bond or other instrument of 
like nature does not arise short of twenty years is well 
settled; but it has also been well settled that a shorter 
period, aided by circumstances which contribute to 
strengthen the presumption of payment by lapse of 
time, may be submitted to a juryas grounds for the 
presumption of the fact of payment. Slight circum- 
stances may be given in evidence for that purpose in 
proportion as the presumption strengthens by the 
lapse of time; but still they must be such as aid the 
presumption arising from time. They must be, as it 
is said, persuasive that the time would not have been 
suffered to elapse had the debt remained unpaid. * * 

* * Toaid the presumption of payment from the 
lapse of time the defendants offered evidence of what 
they called the needy circumstances of the obligee and 
the easy and solvent circumstances of the obligor. No 
doubt * * * * evidence to prove this is entirely 
competent.”’ 

In case 6 the court said: ‘‘ The circumstance was of 
such a nature as tended strongly to support the theory 
that the note had been paid. The conduct of R. on 
that occasion was wholly inconsistent with the idea 
that the note was unpaid. He was pressed for money, 
and if the’amount of the note was then due him and 
his partner from G. it is hardly possible that he would 
not then have demanded its payment.”’ 

JOHN D. LAwson. 


Sr. Louis, Mo. 
—_——_e—__——__ 


ASSIGNMENT FOR CREDITORS—UNLIQUIDATED 
CLAIM FOR DAMAGES NOT“ DEBT” 
PROVABLE AGAINST AS- 

SIGNEE. 

NEW YORK COMMON PLEAS, GENERAL TERM. 


TALcoTT v. HAZARD. 

Prospective profits depending entirely for their existence upon 
the fluctuations of the markets and the chances of busi- 
ness are not recoverable as damages. 

Where the claims arising froma breach of contract are of 
this character, unliquidated and uncertain, they are not 
debts within the meaning of the provisions of an assign- 
ment for the benefit of creditors as to the ‘‘ payment of 
just debts.” 

To entitle the creditor to a dividend of the insolvent's estate 
the liability must be ascertained and fixed at a sum cer- 
tain. 

On the 14th day of July, 1882, the claimant, James 
Talcott, and Henry Adams, one of the said firm of R. 
& H. Adams, made and executed an agreement, of 
which the following is a copy : 

** July 14, 1882. 


** James Talcott to take the lease of the stores 83 and 
85 Greene street for balance of the term, and to sell on 
commission for R. & H. Adams all their goods in stock 
and the entire production of their mills during the 
term of this agreement, 744 per cent. commission, and 
at the expiration of this lease to assume the lease of No. 
18 Green street or for three years, until the expiration of 
said lease; also it is understood that if required James 
Talcott is to advance in cash or acceptance of R. & H. 
Adams, drafts not to exceed two-thirds market value 
of goods; also to pay Henry Adams and William 
Adams together 25 per cent of the net profits of this 
business for selling the goods and taking general over- 
sight of this business under Mr. Talcott’s supervision, 
said business to date from July 15, 1882, and to termi- 








nate at the date of the expiration of the lease of No, 
18 Green street, profits to be ascertained as svon as 
practicable after the closing of the books each year. 
(Signed) ** JAMES TALCOTT, 
‘“*HENRY ADAMS.”’ 


On or about December 22, 1882, James Talcott pre- 
sented to the assignees a claim against the assigned es- 
tate for $170,000 for unliquidated damages fo1 breach 
of the contract above set forth. On October 30, 1883, 
judgment was entered on the report of Hamilton Cole, 
Esq., referee, dismissing said claim and adjudging that 
said assignees recover $777.46 cost and disbursements. 
From this judgment Talcott appeals. 


Hugh Porter, counsel for assignees. 


Chambers, Boughton & Prentiss, counsel for Talcott, 
claimant. 

Daty, C. J. The claim of damages for a breach of 
contract was not provable as a debt under the assign- 
ment, 

It has been settled by along series of decisions that 
unascertained claims for damages are not provable as 
debts in proceedings in bankruptcy; that in claims 
for damages arising from breaches of contract in in- 
demnity bonds and other possible liabilities the dam- 
ages must be ascertained and fixed before the act of 
bankruptcy unless the contingent liability is one that 
has been specifically allowed by statute, and the actual 
prospective value of which at the time of the bank- 
ruptcy is capable of being ascertained by some mode 
of computing or estimating. Ex parte Marshall, 1 
Montagu & Ayrton, 118; Ex parte Thompson, 1 Mon- 
tagu & Bligh, 219; Ex parte Tynda/, 1 Deacon & Chitty, 
291; Yellop v. Evarts, 1 Barn. & Adol. 698; Bourman 
v. Nash, 9 Barn. & Cress. 145; Allwood v. Partridge, 4 
Bing. 209; Lancashire Coal Co., Montagu, 27; Wooly 
v. Smith, 3 Com. Bench, 610. 

Formerly in bankruptcy proceedings in England the 
claim had to be due at the time of the act of bank- 
ruptcy, and the liability upon a promissory note not 
due until afterward was not provable. But this was 
relaxed by provisions in subsequent statutes which al- 
lowed contingent liabilities to be proved; where as be- 
fore stated, the value could be estimated, and under 
our own bankruptcy act claims for unliquidated de- 
mands arising out of any contract or promise were al- 
lowed; but unless where changes have been made in 
this way by statute the rule has been as above stated. 
The reason of it was, asthe bankrupt under the act 
was to be discharged from his debts, the proceeding 
was to be strictly confined to what was regarded as a 
debt; and for the further reason that the creditors 
whose claims were ascertained and fixed when the 
bankrupt went into or was brought into bankruptcy, 
were entitled to share in the distribution of his estate 
as soon as it was gathered in, and were not to be de- 
layed by claims against him sounding in damages 
which it might take years to determine. It was said 
that the assets were not to be locked up pending such 
uncertain litigations, but that matters were to be ad- 
justed according to the relative liabilities of the bank- 
rupt, as they were ascertained and known at the time 
of the act of bankruptcy, and as his estate then existed. 
That it was not proper to keep the property,or a certain 
part of it, until it was ascertained whether somebody 
who hadaclaim for damages, which it might take 
years to determine, would recover any or not. Ez 
parte Marshal, 1 Mont. & Ay. 118. In which connec- 
tion I may mention that Ihave known cases in our 
own court in which actions for the recovery of dam- 
ages through mistakes and new trials remained in the 
court for ten years before they were finally deter- 
mined. 

The grounds upon which unascertained claims of the 
the nature of the one bere presented were not allowed 
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to be proved as debts in bankruptcy, apply with equal 
force in cases of voluntaryassignments for the benefit of 
creditors,and indeed more so,because there the instru- 
ment itself provides how and to the payment of what 
debts the property assigned shall be applied; and un- 
less the assignment is impeachable for fraud or other- 
wise invalid, the question is one to be gathered from a 
fair construction of the instrument and not from the 
provisions of any statute. Bishop on Assignments, 
ch. 27. 

The assignment is not set forth in the case as made 
up; but its provisions as to the mannerin which the 
assigned estate is to be applied is stated in the defend- 
ant’s points to be, as is usual in such instruments, that 
the estate is to be converted into money and applied 
to the payment of the just debts of the assignors. 

The question then is, what is to be understood as 
debts within the intention of the assignment? 

“A debt,” says Sir John Cross in Ex parte Thompson, 
Montagu & Bligh, 219, “is a demand for a sum cer- 
tain,” ‘‘and it is,’’ says Commissioner Fontblanque in 
Ex parte Marshal,1 Montague & Ayrton, 118, ‘‘a sum 
actually ascertained. That there must be,’ he says, 
‘“‘an ascertained debt, and not an unliquidated de- 
mand or liability, is sustained by all the cases, legal 
and equitable. It must beadebt existing and ascer- 
tained at the time of bankruptcy. * * * * The 
distinction,”’ he says, ‘‘ between debt and damages has 
always been rigorously adhered to.”’ 

The same exposition of what is considered a debt is to 
be found in our own cases. ‘‘1timports,’’ says Monell, 
C. J., in Zinn v. Ritterman, 2 Abb. (N. S.) 262, 263, ‘a 
sum of money arising on contract, and not a mere 
claim for damages, in which it was held that in our in- 
solvent acts it does not extend to actions where the 
damages are unliquidated.” 

In the Matter of Denny, 2 Hill, 220, which was a pro- 
ceeding in this court under the Insolvent Debtor's 
Act, which as first enacted allowed the trustees to sue 
for debts or demands, but which was afterward lim- 
ited to debts, it was held that the word ‘“‘demand”’ is 
of much broader import than the word ‘debt,’ and 
would embrace rights of action belonging to the debtor 
beyond those which could be called debts. 

In Losee vy. Bullard, 54 How. Pr. 320, where a stock- 
holder of a corporation was sought to be made liable 
under the statute for a debt,it was held that a claim for 
damages was not a debt within the. meaning of the 
statute. 

In Kimpton v. Bronson, 45 Barb. 625, where the 
question of what was a debt under the United States 
statute making treasury' notes a legal tender for 
debts, it was held that the voluntary payment of a spe- 
cific sum of money in discharge of an obligation was 
within the meaning of that statute the discharge of a 
debt. 

In Kennedy v. Strong, 10 Johns., it was held that 
under the insolvent act goods received by the insolv- 
ent as a factor or trustee was not a debt within the 
meaning of the insolvent act, that the insolvent’s dis- 
charge would in no way affect it, but that he remained 
equally liable to be sued upon it as well after as before 
his discharge; and in the Mechanics & Farmers’ Bank, 
etc., v. Capron, 15 Johns. 467, it was held that the in- 
solvent’s liability as indorser of a promissory note, 
which was not due at the time of his discharge, did not 
constitute a debt which was or could be discharged by 
that proceeding, which extended only to debts that 
were due at the time of the assignment of the insolv- 
ent’s estate, or debts contracted before that time and 
payable afterward; that it was a general and well-set- 
tled rule that if the creditor at the time of the assign- 
ment by the insolvent debtor has not acertain debt 
due or owing to which he can attest by oath so as to 
entitle him to a dividend of the insolvent’s effects, it 





is not embraced in that proceeding; and as in that 
case the liability of the insolvent at the time of the as- 
signment was merely contingent, thatis, upon the non- 
payment afterward of the note by the maker; it was 
held that the holder of the note was in no way affected 
by the insolvent’s discharge, but might maintain an 
action thereafter against him; which was reaffirming 
substantially a prior decision of Chancellor Kent in 
Frost v. Carter, 1 Johns. Cas., in which the chancel- 
lor, then a judge of the Supreme Court, held that the 
insolvent’s proceedings extended only to such debts 
as were due at the time of the assignment. That 
“such debts must be specific, and certain sums of 
money to which the creditor can make oath as being 
justly due or to become due at some specific time; and 
unless the creditor at the time of the assignment be 
able to produce and verify such a debt, he will not be 
entitled to receive from the assignees his dividend of 
the insolvent’s effects, nor will he be barred from his 
future action against the insolvent.’”’ And this rule 
that the liability at the time of the assignment must 
be ascertained and fixed at a sum certain, whether 
payable before or after the assignment to entitle the 
creditor to a dividend of the insolvent’s estate, has 
been recognized in many other cases both in this State 
and elsewhere. 

Under the act, N. Y. Laws of 1877, ch. 466, regulat- 
ing voluntary assignments, the creditor at the time 
specified in the notice must come in and prove his 
claim or he is debarred from participating in the dis- 
tribution of the estate. Kerr v. Blodget, 48 N. Y. 62. 
The act, section 13, contemplates that the creditors shall 
prove their claims, and it is the practice to do this by 
an affidavit. 

In this case there could be no compliance with the 
rule laid down by Chancellor Kent in Frost v. Carter, 
supra, for there was no debt of a certain or specific 
amount due at the time of the making of the assign- 
ment, or in fact any debt due them, for it was by the 
making of a general assignment for the benefit of 
creditors that Adams and Horne put it out of their 
power to perform the agreement made by Adams with 
Talcott, and it is this which Talcott relies upon as con- 
stituting a breach of the agreement. It is upon this 
that his claim rests, so that the claim did not come 
into existence until after the assignment. 

The referee has found that the making of a general 
assignment by R. & H. Adams, and their consequent 
inability thereafter to manufacture and supply Talcott 
with goods did not amount to a breach of the agree- 
ment. He has found however that Talcott was enti- 
tled to receive for sale under the agreement the goods 
which were manufactured and in the hands of R. & H. 
Adams at the time of the assignment, but that it did 
not appear that Talcott had suffered any loss or dam- 
age by these goods not being consigned to him. 

The referee in his opinion states generally that there 
was nothing before him upon which it would have 
been possible for him to have estimated the amount of 
profits that would or might have been realized if the 
contract had been fulfilled. That any estimate on the 
facts before him would have been purely speculative 
and wanting in that reasonable certainty which the 
law requires. This conclusion was, I think, undoubt- 
edly correct so far as regards the claim for loss of 
profits on goods to be manufactured thereafter and de- 
livered during the whole period for which the agree- 
ment was torun. Inthe affidavit of the claim Talcott 
swore that the insolvent firm was justly indebted to 
him in the sum of $170,000 for damages arising from 
the breach of the contract, but upon his examination, 
through varivus errors and mistakes, the amount 
sworn to in his affidavit as $170,000 was reduced by 
him to $130,000. 

The greater part of this claim, as thus reduced to 
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$130,000, as appeared from his examination, was an es- 
timate made by him upon the assumption that the 
sales for the following three years would be the same, 
or at least not less per year than they had been during 
the short period that the agreement was carried out. 
This could not be assumed in respect to the sales of 
this commodity, consisting of manufactured silks and 
cottons for the long period of three years thereafter,and 
the referee properly refused to find, as requested, that 
it appearing that the yearly sales by the firm of the 
production of their mills had been $1,000,000 annually, 
and the annual expenses had been $23,000, thejlaw would 
presume, in the absence of evidence to the contrary, 
that the future sales would have yielded the same re- 
turns under the same expense, and that Talcott was 
entitled to have his damages for loss of prospective 
profits computed upon that basis. 

The law makes no such presumption. Profits are re. 
coverable as damages where it can be shown with rea- 
sonable certainty what the party would have received 
if the contract had been fulfilled, as appears in the 
leading case of Masterson v. Mayor, etc., of Brooklyn, 
7 Hill, 52, which the appellant cites and on which he 
relies. The plaintiff there had a contract to furnish 
marble froma specified quarry at a specified sum for 
the erection of acity hall, which, by a contract made 
with the owners of the quarry, he was to receive at a 
smaller sum than he was to get for the marble when 
delivered for use in the building. That difference con- 
stituted his profit, the whole of which prospectively 
could be accurately ascertained by the proof of that 
amount, and of the amount of marble he was by the 
contract to deliver to the defendant, and it is only in 
such cases where the prospective profits can be shown 
with reasonable certainty that they can be recovered 
as damages. Mayne on Dam. 15, 18. 

{it may have been possible to have ascertained with 
reasonable certainty the amount of profits that could 
have been obtained on the sale of the goods which R. 
& H. Adams had manufactured and on hand at the 
time of the assignment if they had been delivered, by 
proof of the market price at that time and in accord- 
ance with the referee’s finding and action for damages 
for the non-delivery of these goods may have been 
maintainaple against the members of the firm. How- 
ever that may be, the goods were not delivered, and 
this was after the assigument simply a claim for an un. 
ascertained amount of damages which was not prova- 
ble under the assignment as a debt. 

The appellant requested the referee to find — which 
the referee would not—that upon the refusal of the as- 
signee to deliver upon demand the goods manufactured 
and on hand at the time of the assignment, he (Tal- 
cott) was entitled in this proceeding to an order or de- 
cree that they make such delivery to him or account 
to him as assignee for the proceeds of these manufac- 
tured goods. 

The assignee could not be compelled to fulfill by the 
delivery of goods the unperformed contract of R. & 
H. Adams at the time of the assignment. No author- 
ity or power was given them inthat instrument to do 
so. All the property of the firm was,I assume,as is 
usual in such instances, conveyed to them subject to 
the trust already referred to, to convert it into money 
and apply the money to the payment of the just debts 
of the firm, which was what they had to do, and all 
they could do. 

The conclusion from what has been stated is that 
Talcott’s claim does not come under this trust, be- 
cause it was not a debt, but a claim for damages unas- 
certained, which is sufficient to dispose of this appeal 
without deciding whether the referee was right or 
wrong in holding that the making of a general assign- 
ment for the benefit of creditors was not a breach of 





this agreement, and other questions incident to it in 
the case. 
The judgment therefore entered upon the referee's 
report should be 
Affirmed. 
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NEGLIGENCE—PROXIMATE CAUSE—CANCER RE. 
SULTING FROM INJURY—DAMAGES. 


MARYLAND SUPREME COURT, DECEMBER 20, 1883.* 


BALTIMORE City Pass Rattway Co. v. Kemp. 

In an action brought by husband and wife to recover damages 
for personal injuries to wife, caused by negligence of de- 
fendants, the wife having testified that shortly after the 
injury complained of, a cancer was developed at the place 
on her person where she was injured, and medical testi- 
mony having been offered on both sides of the question, 
whether the cancer was the result of the injury, it was 
held: 

. That it was for the jury to determine as a matter of fact 
whether the cancer did result from the injury received. 
And in determining this question they were required to 
consider all the circumstances and coincidences of the 
case in connection with the testimony of the professional 
witnesses. 

2d, That if the jury believed from all the evidence before 
them that the cancer was the natural and proximate con- 
sequence of the blow inflicted, by the negligent act of the 
defendant, it would properly form an element to be con- 
sidered in awarding damages for the pain and injury suf- 
fered by the female plaintiff. 

8d. That the fact that she may have had a tendency or predis- 
position to cancer, could afford no proper ground of ob- 
jection to her claim, 


PPEAL from the Circuit Court for Howard county, 
The case is stated in the opinion of the court. 
Bernard Carter aud A. W. Machen, for appellant. 


John S. Tyson and Henry E. Wootton, for appel- 
lees. 


Atvey, C. J. This is an action brought by husband 
and wife to recover for personal injuries suffered by 
the wife, caused, as it is alleged, by the negligent 
wrong of the defendants. 

The trial below resulted in a verdict and judgment 
for the plaintiffs; and the defendants have appealed 
for alleged errors in granting a prayer on the part of 
the plaintiffs, and refusing a prayer on the part of the 
defendants. 

1. It is objected by the defendants, that the instruc- 
tion granted at the instance of the plaintiffs includes 
and authorized the jury to find for acause of action 
that should have been sued for by the husband alone, 
without the joinder of the wife. Wedo not so read 
the instruction. It simply directed the jury, that in 
estimating the damages, they were to consider the 
health and condition of the female plaintiff before the 
injury complained of, as compared with her condition 
at the time of the trial, in consequence of the injury; 
‘“‘and whether the injury in its nature was perma- 
nent,and how far it was calculated to disable her from 
engaging in those household pursuits and employ- 
ments, for which in the absence of such injury she 
would be qualified; and also the physical and mental 
suffering to which she was subjected, by reason of the 
injury ; and to allow such damages as in the opinion of 
the jury would be a fair and just compensation for the 
injury which she sustained.”’ 

Now according to the common law upon this sub- 
ject, it is perfectly well settled, that in an action 
brought for personal injuries suffered by the wife, the 
husband and wife must join, and the declaration must 
conclude to their damage. But in such action care 





*To appear in 61 Maryland Reports. 
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should be taken that there be not included any cause 
of action for which the husband should sue alone; as 
for instance, for loss of services, expenses incurred, 
and the like. Dengate v. Gardiner, 4 M. & W. 
6; Stoop v. Swarts, 12 Serg. & R. 76; 1 Chitt. 
Pl. 82, 83. In the instruction before us _ refer- 
ence is made to the disability of the wife to perform 
household duties, but that was only by way of con- 
trasting her former with her present condition of 
health. The jury were not directed or authorized, in 
estimating the damages, to allow for the loss of ser- 
vices of the wife while suffering under the disability 
occasioned by the injury. The instruction, in terms, 
confined the damages to be awarded to compensation 
for the personal injury sustained by the wife; and 
there was nothing embraced for which the husband 
could have sued alone. The action was brought be- 
fore the passage of the act of 1882, ch. 265, which pro- 
vides, ‘‘that any married woman may sue in any 
court of law or equity in this State, upon any cause of 
action, in her own name, and without the recessity of 
a prochein ami, as if she were feme sole;’’ and there- 
fore it is unnecessary to consider whether that act ex- 
tends to acase like the present. 

2. The second prayer offered by the defendants, and 
which was refused by the court, asked that the jury 
be instructed that there was no legally sufficient evi- 
dence that the cancer, testified to by the witnesses, 
was caused by the negligence of the defendants, and 
therefore they should not take the cancer into consid- 
eration in estimating any damages that they might 
award to the female plaintiff. And upon this prayer 
for instruction, the defendants contend, Ist. That 
there was no evidence, legally sufficient to be consid- 
ered by the jury, that the cancer of which Mrs. Kemp 
suffered was the natural result or consequence of the 
negligence complained of; and 2d, that if there was in 
fact, any causal connection between the immediate 
injury received by Mrs. Kemp and the subsequent de- 
velopment of the cancer, the latter, to be treated as a 
legal effect, was too obscure, and too remote from the 
alleged cause, to form an element of damage for the 
original wrongful act. 

We shall not recite in detail all the evidence upon 
the subject. Suffice it to state, that the evidence 
shows clearly and without contradiction, that Mrs. 
Kemp was, at the time of the accident, and for many 
years prior thereto, apparently in good health and con- 
dition. The accident occurred about the middle of 
May, 1880, and a very short time thereafter the cancer 
commenced its development on the injured part of 
her person. In her testimony, after describing the 
manner in which the accident occurred, and how she 
was thrown against the railing on the platform of the 
car, as she was about getting off, and the hurting of 
her right arm and left breast, she states that the right 
arm was bruised and discolored; and ‘‘where the 
breast was struck it was sore, and remained so from 
that time out. Prior to that time she had no pain or 
soreness; and two or three weeks afterward, a small 
lump appeared in the left breast,’’ which upon being 
shown to her physicians, was pronounced to be a can- 
cer. Dr. Smith first operated for its removal on the 
8th of November, 1880, when it was about the size of 
an orange, and he operated again about the 12th of 
January, 1881, when the entire breast was removed, 
but without success in extirpating the roots of the 
disease. The cancer still remains, and is pronounced 
to be incurable. The two daughters of Mrs. Kemp, in 
their testimony, fully corroborate the statement of 
their mother, in regard to her previous good health 
and apparent freedom from disease, and the subse- 
quent appearance and growth of the cancer. And the 
professional witnesses, while they all testify that it is 
impossible to know and be certain as to the origin of 





cancer in any given case, yet they all agree in saying 
that the blow, such as that described by Mrs. Kemp, 
was sufficient and may have been the cause of the 
development of the cancerin hercase. In the opin- 
ion of two of the physicians, Dr. Latimer and Dr. 
Turner, the blow on the breast, as described by Mrs. 
Kemp, was not only sufficient cause for the produc- 
tion of the cancer, but that they would attribute the 
cancer to that cause. And from the coincidences of 
the case we must say that their opinion does not ap- 
pear to be unreasonable. 

Now with this evidence in the case, unless the court 
could have been required to hold, as matter of law, 
that the production of cancer was too uncertain and 
too remote a consequence of the alleged injury to be 
allowed to be considered in estimating the damages, 
upon what principle could the court properly withhold 
the matter from the jury, upon the prayer offered by 
the defendants? It was for the jury to determine, as 
matter of fact, whether the cancer did result from the 
injury received. And in determining this question they 
were required to consider all the circumstances and 
coincidences of the case, in connection with the testi- 
mony given by the professional witnesses. If there- 
fore the subject was proper to be considered by the 
jury at ail, we are clearly of opinion that there was 
evidence sufficient to be considered by them. 

Now the question is, whether the production of can- 
cer, as the result of any injury received by the negli- 
gence of the defendants, under the circumstances of 
this case, be too remote a consequence from such neg- 
ligence, to form an element of damage to the plaintiff. 
If it be not, then clearly the court below committed 
no error in refusing the second prayer of the defend- 
ants. 

It is not simply because the relation of cause and 
effect may be somewhat involved in obscurity, and 
therefore difficult to trace, that the principle obtains, 
that only the natural and proximate results of a 
wrongful act are to be regarded. It is only where 
there may bea more direct and immediate sufficient 
cause of the effect complained of, that the more re- 
mote cause will not be charged with the effect. Ifa 
given result can be directly traced to a particular 
cause, as the natural and proximate effect, why should 
not such effect be regarded by the law, even though 
such cause may not always, and under all condition 
of things, produce like results? It is the common 
observation of all, that the effects of personal physical 
injuries depend much upon the peculiar conditions 
and tendencies of the persons injured; and what may 
produce but slight and comparatively uninjurious 
consequences in one case, may produce consequences 
of the most serious and distressing character in 
another. And this being so, a wrong-doer is not per- 
mitted to relieve himself from responsibility for the 
consequences of his act, by showing that the injury 
would have been of less severity if it had been inflicted 
upon any one elseof a Jarge majority of the human 
family. Hence the general rule is, that in actions of 
tort like the present the wrong-doer is liable for all 
the direct injury resulting from his wrongful act, and 
that too although the extent or special nature 
of the resulting injury could not, with certainty, 
have been foreseen or contemplated as the probable 
result of the act done. 3Suth. on Dam. 714, 715, and 
the cases there cited. 

The general rule is stated by Addison, in his work 
on Torts (3d ed.), p. 5, with as much clearness and 
precision as will be found in any other text writer, 
and he states the rule to be, ‘‘that whoever does an 
illegal act is answerable for all the consequences that 
ensue in the ordinary and natural course of events, 
though those consequences be immediately and di- 
rectly brought about by the intervening agency of 
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others, provided the intervening agents were set in 
motion by the primary wrong-doer, or provided their 
acts causing the damage were the necessary or legal 
and natural consequence of the original wrongful act.’’ 
If therefore the jury believed from all the evidence 
before them, that the cancer in the breast of Mrs. 
Kemp was the natural and proximate consequence of 
the blow received on her breast, by the negligent act 
of the defendants, it would properly form an element 
to be considered in awarding damages for the pain and 
injury suffered by her. 

If by the blow received asevere contusion had been 
produced, resulting in an ordinary tumor or open 
ulcer, we suppose no question would have been raised 
as to the right of the plaintiff to show such results of 
the injury received, as indicating the extent of the 
injury and the degree of suffering endured. Why 
should a different rule be applied tothis case? That 
the female plaintiff may have had a tendency or pre- 
disposition to cancer, can afford no proper ground of 
objection. 

She in common with all other people of the commu- 
nity had a right to travel or be carried in the cars of 
the defendants, and she had a right to enjoy that priv- 
ilege without incurring the peril of receiving a wrong- 
ful injury that might result in inflaming and develop- 
ing the dormant germsof a fatal disease. It is not 
for the defendants to say that because they did not, or 
could not in fact, anticipate such a result of their neg- 
ligent act, they must therefore be exonerated from 
liability for such consequences as ensued. They must 
be taken to know, and to contemplate, ull the natural 
and proximate consequences, not only that certainly 
would, but that probably might flow from their 
wrongful act. 

The defendants must be supposed to know that it 
was the right of all classes and conditions of people, 
whether diseased or otherwise, to be carried in their 
cars, and it must also be supposed that they knew 
that a personal injury inflicted upon any one with 
predisposition or tendency to cancer, might and prob- 
ably would, develop the disease. See case of Stewart 
v. City of Ripon, 38 Wis. 584. 

The defendants have cited and relied upon the case 
of Hobbs v. Landon & South-western &. Co., L. 
R., 10 Q. B. 111; 11 Eng. Rep. 181, as maintaining a 
doctrine different from that just stated by us. But in 
several respects that case is quite different from this. 
In the first place, that was an action upon contract, 
seeking a recovery for a breach thereof. There a pas- 
senger, who had been setdown with his wifeat a 
wrong station, sought to recover from the railway 
company damages fora cold which his wife had taken 
in consequence of the exposure in having to walk 
home in the rain. And it was held that the loss so oc- 
casioned was not so connected with the breach of con- 
tract as that the carrier breaking the contract would 
be liable. 

As said by the court, the catching cold by the plaint- 
iff's wife was not the immediate and necessary effect 
of the breach of contract, or was not such an effect as 
could fairly be said to have been in the contemplation 
of the parties. But we suppose, with Mr. Mayne, in 
his work on Damages, p. 73 (Wood's ed.), that that case 
would have been differently decided, if instead of put- 
ting the plaintiff down safely at the wrong place, the 
company had by their negligence caused any personal 
injury to him. 

Without therefore intimating that we should ac- 
cept the decision as an authority in any case, we 
think it has no direct applicationto the case before 
us. 

Concurring with the court below in its rulings ex- 
cepted to, we must affirm the judgment. 


tone, J., dissents. 
Judgment affirmed. 





Nore.—In Stewart v. City of Ripon, 38 Wis. 584, 
cited in principal case, it was held that ‘‘the public 
streets and sidewalks of a city are for the use of the 
sick and infirm, and those with organic predisposition 
to disease, as wellas for that of the healthy and ro- 
bust; and the corporation is chargeable with knowl- 
edge that persons of the former classes constantly 
travelits highways, and thata bodily injury to such 
from a defective highway may be greatly aggravated 
by their diseased condition. If therefore the diseased 
condition of plaintiff's arm would not have occurred 
but for his organic tendency to scrofula, still defend- 
ant’s negligence must be regarded as the proximate 
cause of the whole injury.” 

In Oliver v. Town of La Valle, 36 Wis. 592, ‘* plaintiff, 
who was amarried woman, and pregnant, was riding 
with her brother, and when crossing a defective bridge 
in a public highway the team broke through the bridge. 
The plaintiff jumped from the wagon and assisted her 
brother in an attempt to extricate the team. Failing 
in this at the request of her brother she ran some dis- 
tance to obtain more assistance. The result of her 
fright and exertions wasa miscarriage. She brought 
an action against the town, and the principal damages 
proved on the trial were the consequences of such mis- 
carriage. It was held that such damages were the 
proximate result of the negligence of the town, 
and a verdict and judgment therefor were sus- 
tained.” 

In Brown v.Chicago,etc., R. Co.,54 Wis.342,the railway 
company’s servants by mistake told a husband and 
wife to get off at the wrong place. The wife was preg- 
nant. The walking to reach a place of comfort brought 
on amiscarriage. The court held thatin an action 
against the carrier for breach of duty, instead of on 
its contract, it was liable for the injuries resulting 
from such miscarriage. 

In Eten v. Luyster, 60 N. Y. 258, 259, 260, affirming 
37 N. Y. Super. Ct. 486, this court held that where 
defendants tore down and destroyed a building built 
by defendant, in which plaintiff had a sum of money 
in a box, which was lost in the removal, that plaintiff 
was not bound to gather up the fragments of his scat- 
tered and broken chattels, but was at liberty to leave 
them where defendants placed them, looking to them 
for their value; that plaintiff was entitled to recover 
for all losses occasioned bp the trespass, including the 
destruction of the building, the loss of the money, and 
the value of the unexpired term; that although the 
money was kept in an unusual place, and defendants 
may not have suspected its presence, yet that they 
were liable for its loss, which was the direct result of 
their acts.”’ 

In Pullman Palace Car Co. v. Barker, 4 Col. 344; 34 
Am. Rep. 89, 92 note, defendant’s palace car, in which 
plaintift was sleeping, was burned, through the negli- 
gence of defendant’s servants. The burning was so 
rapid that she had not time to properly clothe herself, 
and she left it in her stocking feet. In doing so she 
was compelled to stand fora short time on the plat- 
form of another car, and caught a severe cold which 
caused a cessation of her menses and resulted ina 
long period of illness. The court said (p. 347): ‘‘ Con- 
ceding that the appellee was compelled on account of 
the smoke and flames to leave the car in the half-clad 
condition she did, the exposure to the cold was the 
direct and necessary result of the appellant’s negli- 
gence. Her subsequent illness however was not the 
result of the exposure, but the result of the exposure 
in her then condition.” 

That case was expressly disapproved in Brown v. 
Chicago, etc., 54 Wis. 360, the court saying: 

“There is, I think, but one case cited by the learned 
counsel for the appellant which appears to be in direct 
conflict with this view of the case, except those which 
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relate to the breaches of contract, and that is the Pull- 
man Palace Car Co. v. Barker, 4 Col. 344. This case 
is, we think, unsustained by authority, and is in direct 
conflict with the decisions of this court in the cases of 
Stewart v. Ripon, and Oliver v. Town of Le Valley, 
supra. This decision is, it seems to me, supported by 
the principles of neither law nor humanity. It in ef- 
fect says, that if an individual unlawfully compels a 
sick and enfeebled person to expose himself to the 
cold and storm to escape worse consequences from his 
wrongful act, he cannot recover damages from the 
wrong-doer because it was his sick and enfeebled con- 
dition which rendered his exposure injurious. Cer- 
tainly such adoctrine does not commend itself to 
those kinder feelings which are common to humanity, 
and I know of no other case which sustains its conclu- 
sions.” 

For another cancer case see Jewell v. Railway, 55 N. 
H. 84.—Eb. 
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NEW YORK COURT OF APPEALS ABSTRACT. 

TAXATION—CORPORATION—DEDUCTION—“‘ ASSESSED 
VALUE.’’—(1) Writ of certiorari directed to defendants 
for the purpose of reviewing their action in assessing 
the capital stock of the relator for the years 1882. The 
relator claims that the amount of the capital stock to 
be subjected to taxation should be the residue after 
deducting from the par amount, $600,000, the sum of 
$405,000 expended in real estate, which would leave 
only $195,000 assessable as personal estate. The de- 
fendants however claimed that asthe stock was at 
least fifty per cent above par, and that asthe whole 
value thereof, estimated according to its selling price, 
was $900,000, and it not appearing that the real estate 
purchased was of any greater value than the amount 
paid for it, it was proper to deduct such amount from 
the actual value of the capital stock estimated accord- 
ing to its selling price. Held, that under the provis- 
ions of the act of 1857, ch. 456, in relation to the taxa- 
tion of corporations liable to taxation, for the purpose 
of taxing the capital stock of a corporation, it is to be 
“assessed at its actual value,’’ from which is to be de- 
ducted ‘‘the assessed value of the real estate,’ and 
such other items as are specified in the act. (2) The 
provisions of the statutes regulating the details of as- 
sessments of the property of corporations (1 Rev. Stat. 
415, § 6, as amended by act of 1853, ch. 564) are to be 
deemed amended so fur as is necessary to make them 
conform to and give effect to the act of 1857. A con- 
struction of a statute which leads to an absurd conse- 
quence must always be avoided, as an absurd purpose 
is not to be attributed to the law makers. Com. v. 
Kimball, 24 Pick. 370. It will not always be easy to 
determine the assessed value of the real estate to be 
deducted from the actual value of the capita] stock- 
There can be no difficulty when the real estate is situ. 
ated in the same ward or town where the capital stock 
is assessable, or even when it is situated in the same 
city or county. In most cases it will thus be situated, 
but if it is not, and is yet within the State, it will not 
be impracticable to ascertain its assessed value from 
assessment rolls always accessible. But if the real es- 
tate should be in another State or country,or if for any 
other reason its assessed value cannot be obtained, 
then as the best and nearest substitute for it the price 
paid as the presumed value in the absence of proof or 
of any other standard, may be taken as the assessable 
value. We have not overlooked the fact that some of 
these views are in conflict with those expressed by 
Mason, J., in the case of People v. Board of Assessors, 
39. N. Y. 81. All that was there said was not necessary 
to the decision of that case, and we think the con- 
struction we have given to the statutes is more likely 





to give just results and to effectuate the intention of 
the law makers. /eople v. Com’rs of Taxes. Opinion 
by Earl, J. 

(Decided April 15, 1884.] 


ATTACHMENT—TITLE OF SHERIFF UNDER—TRANS- 
FER BEFORE LEVY. — Plaintiff, as assiguee of a 
bond and mortgage given to secure a note, brought 
suit to foreclose. The answer of two defendants, 
makers of the mortgage, set up as a defense that the 
mortgage and note had been attached by the sheriff, 
and were in his possession. It appeared that after the 
levy under the attachment the mortgage was assigned 
to plaintiff. Held, that the sheriff acquired no title to 
the property assigned. Under the earlier provisions 
of the Code a levy upon property capable of manual 
delivery, executed by taking it into the actual posses- 
sion of the officer, invested him with the right in de- 
fense of his levy to assail as fraudulent and void 
against creditors a previous assignment or transfer 
which threatened by its priority the security of the 
lien obtained. Rinchey v. Stryker, 28 N. Y. 45. But 
this court also held as to the levy permitted to be 
mude upon choses in action that the attachment 
reached and became a lien upon only such debts as at 
the time belonged to the debtor by a legal title, and 
for the recovery of which he could maintain an action 
at law, and as a consequence, where before levy of the 
attachment he bad parted with the legal title even 
with intent to defraud his creditors, there remained 
in him for their benefit only an equity which the at- 
tachment could not reach, and so the sheriff could not 
assail the transfer as fraudulent. The doctrine of 
Thurber v. Blanck, 50 N. Y. 80, went to that extent, 
and has since been approved. Castle v. Lewis, 78 N.Y. 
137; Wait on Fraud. Convey., § 86. These authorities 
establish that the sheriff in the case before us could 
not avoid as fraudulent the transfer or the note and its 
collateral made prior to his asserted levy unless their 
doctrine is made inapplicable by the change in the pro- 
vision of the Code, section 649. This provision changed 
merely the mode of making the levy, but in no respect 
altered the inherent character of the property sought 
to be attached. The note is not turned into a chat- 
tel by the new provision. It remains a chose in action, 
and when the legal title is in the attachment debtor the 
debt may be seized by taking the note or bond which 
is its evidence, but when the legal title has been trans- 
ferred to a third party, and is not in the debtor to be 
attached, the possession of the note by the officers un- 
der his warrant accomplishes nothing. On the as- 
sumption therefore that no levy was made until after 
the transfer of the note the attachment gave the offi- 
cers no right to assail or control it. The levy did not 
relate back to the time of making the demand, which 
was before the assignment was made. Until the offi- 
cer has obtained the actual custody he has no levy, 
and can make none. In Bills v. Nat. Park Bank, 89 
N. Y. 351, the effect of sections 648 and 649 of the Code 
were not considered. Anthony v. Wood. Opinion by 
Finch, J. (29 Hun, 239, reversed.) 

(Decided June 3, 1884.] 


NEGLIGENCE—BURDEN OF PROOF—POSTAL CLERK— 
RIDING ON PASS.—Plaintiff’s husband, who was a 
postal clerk in the employ of the government, which 
had a contract with defendant for the carriage of its 
mails, and the person having them in charge, ob- 
tained a pass, by the terms of which defendant was not 
to be liable under any circumstances, whether of neg- 
ligence by their agents or otherwise, for auy injury to 
the person, and this pass was in his possession at 
the time of his death, which occurred in consequence 
of the negligent derailing of the train on which he was 
riding. Held, that plaintiff was entitled to recover. 
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We think the court committed no error in refusing to 
charge that ‘‘ the burden of proof is on the plaintiff to 
establish the negligence of the defendant.’ While it 
is is true as a general proposition that the burden of 
showing negligence on the part of the defendant occa- 
sioning an injury, rests in the first instance upon the 
plaintiff, yet in an action of this character, when he 
has shown a situation which could not have been pro- 
duced except by the operation of abnormal causes, the 
onus then rests upon the defendant to prove that the 
injury was caused without his fault. Caldwell v. N. J. 
Steamboat Co., 47 N. Y. 291; Edgerton v. N. Y. & Har. 
R. Co., 39 id. 227; Curtis v. R. & S. R. Co., 18 id. 534. 
The court charged that the defendant was bound to 
show and give some explanation of the cause of the ac- 
cident. This portion of the charge must be under- 
stood in reference to the facts of this case and as ap- 
plied to such facts. In this view it was not’erroneous.”’ 
See also the J. Russell Mfg. Co. v. N. H. Steamboat 
Co.,50 N. Y. 121; Mullen v. St. John, 57 id. 572; 15 
Am. Rep. 530; Ginna v. Second Ave. R. Co., 67 N. Y. 
597. (2) The defendant owed the same degree of care 
to the clerks and mail agents riding in the postal car, 
in charge of the mails, as they did to passengers riding 
upon the train. That question was decided in the case 
of Nolton v. Western Ry. Co., 15 N. Y. 444, and Blair 
v. Erie Ry. Co., 66 id. 313; 23 Am. Rep. 55, and we see 
no reason for questioning the correctness of the dispo- 
sition then made of the question. The opinion in the 
case of the Pernsylvania R. Co. v. Price, 96 Penn. St. 
256, not only does not conflict with the doctrine of 
these cases, but cites with approval the Nolton case. 
(3) The pass was a mere voucher issued for the conven- 
ience of the agent and the information of the em- 
ployees of the defendant, and did notin any sense 
constitute a contract between the defendant 
and the person using it, and the agent’s acceptance 
thereof under the circumstances of this case did 
not indicate an intention to assent to the provisions 
therein contained, and even if it might be so construed 
that the want of a consideration for such an agree- 
ment rendered it nudum pactum. A promise by one 
party to do that which he is already under a legal obli- 
gation to perform, has frequently been held to be in- 
sufficient as a consideration to support a contract. 
Vanderbilt v. Schreyer, 91 N. Y. 392. Seybolt v. N. ¥., 
ele., R. Co. Opinion by Ruger, C. J. 

(Decided April 15, 1884.] 


NEGOTIABLE INSTRUMENT—CONSIDERATION — EVI- 
DENCE—PERFORMANCE IN FUTURE—MEASURE OF RE- 
COVERY.— (1) A statement in a promissory note that it 
was given for money loaned is not conclusive; it is 
open to either party to show the actual consideration. 
1 Pars. N. & B. 194; Abbott v. Hendricks, 1 M. & G. 
791; Wheeler v. Billings, 88 N. Y. 265; Arnot v. 
Erie Ry. Co., 67 id. 821. (2) A promissory note, given 
in consideration of future services to be rendered by 
the payee, upon the rendition of the services in reli- 
ance thereon becomes valid and binding, although 
there was noagreement at the time of the giving of 
the note upon the part of the payee to render the ser- 
vices, and although the amount of the note be much 
greater that the value of the services. In Cottage 
Street Church v. Kendall, 121 Mass. 529, Gray, C. J., 
said: ‘* Where one promises to pay another a certain 
sum of money for doing a particular thing, which is 
to be dune before the money is paid, and the promisee 
does the thing upon the faith of the promise, the 
promise, which was before a mere revocable offer, 
thereby becomes a complete contract upon a consider- 
ation moving from the promisee to the promisor.”’ In 
White v. Baxter, 71 N. Y. 254, it was held that where 
one, acting on the faith of a promise, performs the 
condition upon which the promise was made, the 





promise attaches to the consideration so performed, 
and renders the promisor liable. Rapallo,J., again writ- 
ing the opinion of the court, said: ‘‘After the prom- 
isor has had the benefit of the consideration for which 
he bargained, it is no defense to say that the promisee 
was not bound by the contract to do the act. In Marie 
v. Garrison, 83 N. Y. 26, Andrews, J., commenting on 
the same rule said: ‘‘ When a defendant has actually 
received the consideration of an agreement by a volun- 
tary performance of an act by the other party, upon 
his proposition or suggestion, such performance con- 
stitutes a consideration which will uphold the defend- 
ant’s promise,’’ and that it was not essential to the 
existence of a consideration for the defendant’s agree- 
ment that mutuality of obligation should have existed 
between the parties when this agreement was made. 
See also Train v. Gold, 5 Pick. 380; Willetts v. Sun 
Mut. Life Ins. Co., 45 N. Y. 45; Sands v. Crooke, 46 
id. 564; Barnes v. Perrine, 9 Bary. 202; L’ Amoreux v. 
Gould, 7 N. Y. 349. (3) Plaintiff was entitled to recov- 
er the full amount of the note, although that was much 
greater than the real value of the services; and for 
such arule the cases of Worth v. Case, 42 N. Y. 369, 
and Earl v. Peck, 64 id. 596, are ampleauthority.  -I/il- 
lerv. McKenzie. Opinion by Earl, J. 

(Decided April 22, 1884.] 


_ ~ _ 


UNITEDSTATES SUPREME COURT AB- 
STRACT. 

PUBLIC LAND—RIGHT OF PRE-EMPTION—LEGAL REP- 
RESENTATIVES.—The legal representative of one who 
had settled on land in anticipation of the time when it 
would be opened for pre-emption, and lived and died 
on it, may upon pre-emption becoming possible, have 
the title to such land made complete in him, and his 
rights cannot be affected by a stranger who meantime 
occupies the land for the purpose of defeating him. 
Quinn v. Chapman. Opinion by Miller, J. 

[Decided April 21, 1884.] 

JURISDICTION—QUESTION NOT PRESENTED TO STATE 
courT.—This was a suit brought by the Santa Cruz 
Railroad Company to require the board of commis- 
sioners of the county of Santa Cruz to deliver certain 
bonds, claimed to be due from the county under a con- 
tract with the railroad company. The defenses were, 
1, that the contract was unilateral, and therefore not 
binding on the county; 2, that the board of supervis- 
ors exceeded its authority in making the contract; 
and 3, that a repealing statute, passed after the con- 
tract was entered into, took away the power of the 
board to make any further deliveries of bonds. No 
objection whatever was made tothe validity of the 
statute under which the board assumed to act in mak- 
ing the contract. The whole defense rested on the 
construction and effect to be given to certain statutes, 
which no one denied the constitutional power of the 
Legislature to enact. The ground of Federal jurisdic- 
tion, relied on in the brief of counsel for the county is, 
“that by the issuance of the bonds demanded in this 
proceeding, the State would deprive the tax-payers of 
the county of Santa Cruz of property without due pro- 
cess of law, contrary to the right, privilege, or immu- 
nity secured by the first section of the Fourteenth 
amendment of the Constitution of the United States.” 
That was not the question presented to or decided by 
the State court. In that court the inquiry was, 
whether the proceedings of the board to charge the 
county were according to law; not whether the law, 
under which the proceedings were had, was constitu- 
tional and binding on the tax-payers. The State court 
decided that the proceedings were in accordance with 
the requirements of the law, and thus created an obli- 
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gation, on the part of the county, to deliver the bonds, 
which was not discharged by the repealing statute re- 
lied on. This decision involved no question of Federal 
law, and is not reviewable here. Board of Supervisors 
of Santa Cruz v. Santa Cruz Railroad Co. Opinion by 
Waite, C. J. 
[Decided April 14, 1884. ] 
[INSURANCE—LIFE—CONSTRUCTION OF CONDITION3S— 
sTIPULATION—PRACTICE — GENERAL EXCEPTION TO 
cCHARGE.—(1) The principle laid down in National 
Bank v. Insurance Co., 95 U. S. 678, reaffirmed that 
when a policy of insurance contains contradictory pro- 
visions, or has been so framed as to leave room for 
construction, rendering it doubtful whether the par- 
ties intended the exact truth of the applicant’s state- 
ments to be a condition precedent toany binding con- 
tract, the court should lean against that construction 
which imposes upon the assured the obligations of a 
warranty. The company cannot justly complain of 
such arule. Its attorneys, officers, or agents prepared 
the policy for the purpose, we shall assume, both of 
protecting the company against fraud, and of secur- 
ing the just rights of the assured under a valid con- 
tract of insurance. It is its language which the court 
is invited to interpret, and it is both reasonable and 
just that its own words should be construed most 
strongly against itself. See also Grace v. American 
Ins. Co., 109 U. S. 282. These rules of interpretation, 
equally applicable in cases of life insurance, forbid the 
conclusion that the answers to the questions in the ap- 
plication constituted warranties, to be literally and 
exactly fulfilled, as distinguished from representations 
which must be substantially performed in all matters 
material to the risk, that is, in matters which are of 
the essence of the contract. (2) An applicant for life 
insurance was required to state, categorically, whether 
he had ever been afflicted with certain specified dis- 
eases. He answered that he had not. Upon an ex- 
amination of the several clauses of the application, in 
connection with the policy, it was held to be reason- 
ably clear that the company required, asa condition 
precedent to a valid contract, nothing more than that 
the insured would observe good faith toward it, and 
make full, direct, and honest answers to all questions, 
without evasion or fraud, and without suppression, 
misrepresentation, or concealment of facts with which 
thecompany ought to be made acquainted. (3) In the 
absence of explicit stipulations requiring such an in- 
terpretation, it should not be inferred that the in- 
sured took a life policy with the understanding that 
it should be void, if at any time in the past, he was, 
whether conscious of the fact or not, afflicted with the 
diseases, or any one of them, specified in the ques- 
tions propounded by the company. Such a construc- 
tion of the contract should be avoided, unless clearly 
demanded by the established rules governing the in- 
terpretation of written instruments. (4) Going tothe 
jury upon one of several defenses does not preclude 
the defendant, at a subsequent trial, from insisting 
upon other defenses, involving the merits, which have 
not been withdrawn of record or abandoned in pur- 
suance of an agreement with the opposite side. (5) A 
judgment will not be reversed upon a general excep- 
tion to the refusal of the court to grant a series of in- 
structions, presented as one request, because there 
happens to be in the series some which ought to have 
been given. Indianapolis, etc., R. Co. v. Horst, 93 U. 
8. 295; Rogers v. The Marshal, 1 Wall. 644; Harvey v. 
Tyler. 2 id. 338; Johnson v. Jones, 1 Black. 209; Bea- 
ver v. Taylor, 93 U. S. 46; Beckwith v. Bean, 98 id. 284. 
MYoulor v. Life Ins. Co. Opinion by Harlan, J. 
(Decided April 14, 1884.] h 
TRUST—BURDEN OF PROOF—‘‘ PROCEEDS OF SALE” 
—REMOVAL AND APPOINTMENT OF NEW TRUSTEE.—A 





party having made a declaration of trust, the burden 
of proof is on him thereafter to show that there had 
been no consideration for it, or that it was void for 
other causes. By the termsof a written instrument, 
upon the sale of certain property, a portion of the pro- 
ceeds of such sale were to inure to the beneficiary. In 
such a case, whether the payment was made in cash or 
shares of stock was immaterial. The trustee, hav- 
ing parted with the property, was bound to account to 
the beneficiary for the proceeds. Where there is a 
failure of suitable trustees to perform a trust, either 
from accident, or from the refusal of the old trustees 
to act, or from their original or supervenient incapac- 
ity to act, or from any other cause, courts of equity 
willappoint vew trustees. Ellison v. Ellison, 6 Ves. 
665; Lake v. De Lambert, 4 id. 592; Hibbard v. Lamb, 
Amb. 809; 2 Madd. Pr. Ch. 133; Com. Dig.*t Chancery,” 
4W.7. No trustee’can be more unsuitable than one 
who not only refuses to act, but denies the trust. 
frvine vy. Dunham. Opinion by Woods, J. 

(Decided April 14, 1884.] 


—_——_4—— 


STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


UNITED 


REMOVAL OF CAUSE--JURISDICTION OF CIRCUIT--SEP- 
ARATE CONTROVERSY.—One of several attaching cred- 
itors joined the others as defendants in a suit to set 
aside certain judgments obtained against the debtor 
by confession. Held,that they were necessary parties to 
the controversy between the plaintiff and his debtor; 
and that as they were citizens of the same State with 
the debtor the cause could not be removed to theUnited 
States court. Cir. Ct., N. D. Ill. November, 1883. Pol- 
lok v. Loucheim. Opinion by Drummond, J. 


JOINT STOCK COMPANY-—FRAUD IN ORGANIZATION— 
RIGHTS OF PURCHASERS.—Where the organizers of a 
joint stock company put in as apart of the capital stock 
certain patent rights, and by fraudulent puffing in- 
duced others to purchase the stock at fictitious rates, 
held, that whether the purchasers could set aside the 
sales or not they were not entitled to gain control of 
the company and pursue their remedy against the 
fraudulent directors in the corporate name. Cir. Ct., 
Dist. Mass. February, 1884. Flagler Engraving Ma- 
chine Co. v. Flagler. Opinion by Lowell, J. 

RECEIVER—NEGLIGENCE OF EMPLOYEES—NOT LIA- 
BLE.—A receiver is not personally liable for the torts 
of his employees; it is only when he commits the 
wrong himseif that heis personally liable. Were heso 
liable few men would take the responsibility of such a 
trust; it is only when he himself commits the wrong 
that he is held personally liable. The proceeding 
against him as receiver for the wrongs of his employees 
is in the nature of a proceeding in rem, and renders the 
property in his hands as such liable for compensation 
for such injuries. Meara’s Adm’r v. Holbrook, 20 
Ohio St. 157; Klem v. Jewett, 11 C. E. Green, 474; 
Jordan v. Wells, 3 Woods, 527; Kennedy v. Indianapo- 
lis & C. R. Co., 11 Cent. Law J. 89. The railroad com- 
pany is not liable for the injuries complained of in the 
bill for the reason that they were committed while it 
was out of possession of the property and had no con- 
trol over it. This conclusion is sustained by principle 
and authority. Ohio, ete., R. C., v. Davis, 23 Ind. 560; 
Bell v. Indianapolis, etc., R. Co., 53 id. 57; Metz v. 
Buffalo, ete., R. Co., 58 N. Y. 61; Rogers v. Mobile & 
O. R. Co., 17 Cent. L. J. 290; Meara’s Adm’r vy. Hol- 
brook, supra. Cir. Ct., S. D. Miss. 1884. Davis v. 
Duncan. Opinion by Hill, J. 


SHIP AND SHIPPING—COLLISION—PRESUMPTION— 
FAILURE TO RING BELL.—Where a steamer in motion 


~ *Appearing in 9 Federal Reporter. 
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collides with a vessel properly anchored the presamp- 
tion of fault is upon the former. The burden of proof 
in such cases is upon the vessel under way to show by a 
clear preponderance of proof that the collision occurred 
without fault on her part or through some fault of the 
other vessel. The Batavier, 2 Wm. Rob. 407; The 
John Adams, 1 Cliff. 404, 413; The City of New York, 
8 Blatchf. 194. There being no positive rule nor set- 
tled usage for a vessel at anchor toringa bell in thick 
snow, held, such a vessel is not in fault for not ringing 
a bell during athick squall of snow of afew minutes’ 
duration only. See The Bay State, 1 Abb. Adm. 235, 
241, note. Where the ferryboat R., running from Hun- 
ter’s Point to Seventh street, New York, her usual 
course being near where the bark S. was anchored off 
Nineteenth street, was overtaken after leaving Hun- 
ter’s Point by a sudden squall of thick snow, and on 
passing Twenty-third street was embarrassed by one of 
the ferry-boats of the Twenty-third street line crossing 
her bows, compelling her to stop and back, and while 
so doing, and being headed well toward the New York 
shore, she drifted down with a strong tide and ran 
afoul of the S. at anchor, the position of the latter being 
previously well known to the R., held, that the ferry- 
boat was in fault for not keeping further away from 
the known station of the S.; held also that under the 
circumstances it was not probable that the ringing of 
a bell would have been of any service to the R. in 
avoiding the collision, and that the R. accordingly was 
alone answerable. McCready v. Goldsmith, 18 How. 
89,92. Dist. Ct., 8. D. N.Y. January, 1884. The 
Rockaway. Opinion by Brown, J. 


SHIP AND SHIPPING —MASTER’S AUTHORITY TO 
SELL—NOTICE TO OWNER.—The master has no au- 
thority to sell damaged cargo ina foreign port without 
notice to the owner or shipper when there is abundant 
time and means for communication with him, 
whether the object be to obtain money for the repair of 
the ship, or merely the sale of damaged or perishable 
goods. Acatus v. Burns, 7 Exch. Div. 282; The Aus- 
tralasian, etc., v. Morse, L. R., 4 P. C. 222; Cammell v. 
Sewell, 3 Hurl. & N. 634; The Gratitudine, 3C. Rob. 
240; The Hamburg, 2 Marit. Law Cas. 1; Atlantic Mut. 
Ins. Co. v. Huth, 16 Ch. Div. 474. These cases all rest 
upon one common principle, that the master, by vir- 
tue of his general authority, does not have any right to 
sell or hypothecate either the ship or the cargo; that 
his authority in these respects rests upon necessity 
solely and upon the particular emergencies of the occa- 
sion; and that this authority is therefore limited by 
the nature and extent of the necessity. If the owner 
is at hand, and can be easily communicated with, the 
master must advise the owner of the facts, and take 
his directions; and where such directions may be ob- 
tained there is neither necessity nor authority nor 
justification for the master to assume to sell or to hy- 
pothecate without notice. These principles | under- 
stand to be substantially adopted by the Supreme 
Court in the case of The Julia Blake, 107 U. 8. 418; 2 
Sup. Ct. Rep. 191, affirming the judgment of the Dis- 
trict and Circuit Courts of this district; 16 Blatchf. 
472. See also The Amelie, 6 Wall. 18, 27; The C. M. 
Titus, 7 Fed. Rep. 826, 831; Butler v. Murray, 30 N. Y. 
88,99; The Joshua Barker, Abb. Adm. 215; Pope v. 
Nickerson, 3 Story, 465; Myers v. Baymore, 10 Penn. 
St. 114; Hallv. Franklin, etc., Ins. Co., 9 Pick. 466; 
Pike v. Balch, 38 Me. 302. Dist. Ct., 8S. D. N. Y. 
February, 1884. Astsrup v. Lewy. Opinion by Brown, 





JUDGMENT— OF ANOTHER STATE— OBTAINED BY 
FRAUD—RELIEF FROM WHEN SUED ON.— In an action 
of debt in one State upon a judgment obtained in 
another, a plea that the judgment was obtained by 


fense the judgment debtor must invoke the aid of the 
court upon its equity side. It was claimed in Mills y, 
Duryee, 7 Cranch, 481, that such judgments should be 
treated as foreign judgments, and that nil debet was 
good plea in asuit upon such a judgment. But the 
court denied the validity of the plea, alleging that it 
rendered the above clause of the Constitution unim- 
portant and illusory; that the record of the judgment 
duly authenticated was conclusive upon the parties, 
and that nul tiel record was the only proper plea. The 
counsel for the defendant in his brief justified his plea 
by the authority of tbe case of Bank of Australasia y, 
Nias, 16 Q. B. 717, where it was held that a plea that 
the judgment on which the suit was brought was ob- 
tained by fraud would be good; but he did not advert 
to the reason why it was good. The reason is dis. 
closed by Lord Chancellor Selborne in Ochsenbein y, 
Papalier, L. R., 8 Ch. App. Cas. 695, which was an ap- 
plication for an injunction to stay a suit at law upon 
judgmeut to which the defendant had put in the plea 
of fraud. He refused to interfere upon the ground 
that the court at law had jurisdiction, the Parliament 
having passed statutes permitting such equitable de- 
fenses to be pleaded in suits at law. The obvious in- 
ference from the opinion is that in the absence of 
such legislation the plea would not be allowed. If the 
defendant wishes to impeach the judgment for fraud 
or covin in obtaining it, he must invoke the aid of the 
court upon the equity side, whose peculiar province it 
is to grant relief in cases of this sort. See Glover y. 
Hedges, Saxt. 119; Power's Ex’rs v. Butler’s Adm’r, 3 
Green, Ch. 465; Moore v. Gamble, 1 Stockt. 246; Tom- 
kins v. Tomkins, 3id. 512. Cir. Ct.. D.N. J. Janw 
ary 20, 1884. Allisonv.Chapman. Opinion by Nixon, 
d. 


SHIP AND SHIPPING—LIEN — WAIVER — ESTOPPEL. 
—(1) A barge has presumptively a lien for her 
freight upon the goods laden on board, which is not 
waived by any provisions of the contract of hire not 
absolutely incompatible with the enforcement of the 
lien at the time of delivery. The Bird of Paradise, 5 
Wall, 545, 562, 563; Bulkley v. Naumkeag, etc., Co., 4 
How. 386, 393; The Yankee Blade, 19 id. 82: 1 Pars. 
Shipp. & Adm. 174, and notes; The Hermitage, 4 
Blatchf. 474; The Eddy, 5 Wall. 441, 494. See also Rug- 
gles v. Buckner, 1 Paine, 363; Raymond vy. Tyson, 17 
How. 53, 61. (2) A contract to take on board wire cable 
in New York to be laid in the Erie canal, freight, the 
hire of the barge at a per diem rate, to be paid as soon 
as the cable is laid, is not incompatible with such a 
lien, and with proceedings to enforce it at once in de- 
fault of payment asagreed. (3) Where wire cable was 
laden on board a barge by the manufacturer, pursuant 
to an agreement between the shipper and the owner 
of the barge, of which the manufacturer was charge- 
able with knowledge, held, that the barge had a lien 
upon the cable for her freight pursuant to the con- 
tract, and that such lien was not affected by the pri- 
vate arrangement between the manufacturer and ship- 
per, not known to the libellant, that the cable should 
be paid for on delivery, nor by the fact that the manu- 
facturers, upon completing the lading of the cable,kept 
the shore end fast upon their premises so as not to per- 
mit the departure of the barge with the cable 
aboard. Held, also that the cable, as between the manu- 
facturers and the libellant, must be regarded as laden 
on account of the libellant’s contract,and as the goods 
of the shipper, and that the manufacturers were es- 
topped from denying this as respects the libellant, al- 
though as between the manufacturers and the shipper 
the title may not have passed. Faith v. East Ind. Co., 
4 Barn. & Ald. 630. The same principle of estoppel as 
regards the lien of material-men upon vessels on their 
equipment, without regard to the actual title, has 








fraud is no defense. To avail himself of sucha de- | 
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been applied in the case of The May Queen, 1 Spr. 588; 
The St. Jago de Cuba, 9 Wheat. 409, 418; and The 
Sarah Starr, 1 Spr. 453. (4) As the barge under con- 
tract with the shipper would, as against him, be enti- 
tled to a lien on the goods during the time the vessel 
was detained by reason of his not fulfilling his contract 
with the libellant, held, that the lien existed to the same 
extent as against the manufacturers, who, for their 
own benefit, had held the vessel fast by the shore end 
of thecable until they removed the cable under the 
stipulation given in this suit. The Hermitage, 4 
Blatchf. 474; The Hyperion’s Cargo, 2 Low. 93; 
Sprague v. West, Abb. Adm. 548. Dist. Ct., 8. D. N. 


Y. January, 1884. Blowers v. One Wire Rope Cable. 
Opinion by Brown, J. 


NEGLIGENCE — PASSENGER ON FERRY — CONTRIBU- 
TORY NEGLIGENCE.- Where in a libel for damages for the 
killing of a husband and father the ferry steamer in- 
flicting the injury was in fault, but the deceased had 
violated rules of the managers, forbidding passengers 
to step over guard-chains and passing off to the wharf 
before the boat was drawn up and made fast at the 
landing, in doing which deceased received fatal inju- 
ries, but in doing so only did what men and boys hab- 
itually and constantly did on the ferry, without re- 
straint or remonstrance from the management, held, 
that this was not such contributory negligence on the 
part of deceased as to exonerate the claimants from 
responsibility in damages, the managers of the ferry 
having, by neglecting to enforce their rules, held out to 
passengers that there was no practical danger in violat- 
ing them, and thereby put the deceased off his guard 
as to the danger attending the practice, which was hab- 
itually permitted. The case turns upon the question: 
“Was any thing presented to arrest his attention and 
to warn him of the fate which overtook him?’’ be- 
cause it is a principle of the law of contributory negli- 
gence that a carrier is not necessarily excused because 
the injured person knew that some danger existed 
through the carrier's neglect, and voluntarily incurred 
the danger. Clayards vy. Dethick, 12 Q. B. 439. Where, 
for instance, a traveller crossed a bridge which he 
knew to be somewhat unsafe, but which its managers 
had not closed, nor warned the people not to pass, and 
the traveller’s horse fell through and was killed, it was 
held that he was not in fault, and damages were re- 
covered. Humphreys v. Armstrong Co., 56 Penn. St. 
204. Soit was held that the plaintiff might recover 
where a passenger train was moving very slowly by, 
but did not stop at a depot where it should have stop- 
ped, and a passenger was injured by leaping off, not- 
withstanding the usual warning that passengers must 
not get off the train while in motion, the slow gait of 
the train seeming to invite the passenger to get off. 
Filer v. N. Y. Cent. R. Co., 49 N. Y. 47. These cases 
sufficiently illustrate the principle of the law of con- 
tributory negligence, that though the passenger must 
do what a prudent person should do to avoid accident 
in any particular circumstance in which he may stand, 
yet if he has reason to infer from the conduct and 
policy of the carrier that no practical danger would at- 
tend an act, though there might be some risk, and if 
he is thereby thrown off his guard respecting it, the 
carrier is liable. Dist. Ct., E. D. Va. February 24, 
1884. Manhassett. Opinion by Hughes, J. [See 29 
Alb. L. J. 216.] 


SHIP AND SHIPPING— MASTER ACTING IN EMER- 
GENCY — DISCRETION — INTOXICATION OF MASTER — 
ABANDONMENT OF TOW-—GENERAL AVERAGE.— (1) 
Where the propriety of the general course to be taken 
by a tow from one port to another depends largely 
upon the season of the year, the state of the weather, 
the velocity of the wind, the probability of a storm, 
and the proximity of harbors of refuge, the choice of 





a route is usually within the discretion of the master 
of the tug; and if he has exercised reasonable judg- 
ment and skill in his selection he will not be held in 
fault, though the court may be of opinion that the dis- 
aster which followed would not have occurred if he 
had taken another route. He can only be chargeable 
with negligence when he takes acourse which good 
seamanship would deem unauthorized and reckless. 
‘The owner of a vessel does not engage forthe infal- 
libility of the master, nor that be shall do in an emer- 
gency precisely what, afterthe event, others may 
think would have been the best.’’ The Hornet (Law- 
rence v. Minturn) 17 How. 100; The Starof Hope, 9 
Wall. 230; The W. E. Gladwish, 17 Blatchf. 77, 82, 83; 
The Mohawk, 7 Ben. 139; The Clematis, 1 Brown Adm. 
499. (2) A like rule obtains with reference to the con- 
duct of the master in refusing to cross the lake or 
turn back to the port of departure in face of a storm. 
(3) The intoxication of a master upon duty ought not 
to be inferred from slight circumstances equally con- 
sistent with a different theory, or from the equivocal 
testimony of one or two dissatisfied seamen, when 
flatly contradicted by the remainder of the crew. (4) 
The abandonment and ultimate loss of a tow of bar- 
ges to save the tug from destruction, and the subse- 
quent arrival of the tugina port of safety, does not 
vest in the owners of the bargesa claim against the 
tug for contribution in general average. Says Judge 
Dillon, in his work upon Municipal Corp., vol. 2, § 756: 
“The rights of private property, sacred as the law re- 
gards them, are yet subordinate to the higher de- 
mands of the public welfare. Salus populi suprema est 
lex. Uponthis principle, in cases of imminent and 
urgent public necessity, any individual or municipal 
officer may raze or demolish houses and other com- 
bustible structures in a city or compact town, to pre- 
vent the spreading of a destructive conflagration. This 
he may do independently of statute, and without re- 
sponsibility to the owner for the damages he thereby 
sustains.’’ It was said, so long ago as the reign of 
Edward IV, that ‘‘by common law every man may 
come upon my land for the ‘ defense of the realm.’”’ 
In the Saltpetre case, 12 Coke, 13, it is said that ‘‘ for 
the Commonwealth a man shall suffer damage; as for 
saving of a city or town, a house shall be plucked 
down if the next be on fire; and the suburbs of a city 
in time of war, for the common safety,shall be plucked 
down, anda thing for the Commonwealth every man 
may do without being liable to an action.’”’ In Mouse’s 
case, id. 63, certain passengers upon a ferryboat from 
Gravesend to London cast overboard a hogshead of 
wine and other ponderous things to save the boat 
from being swamped in a violent tempest. It was 
held that as this was a case of necessity for the saving 
of the lives of the passengers, the defendant, being a 
passenger, was justified in casting the hogshead of the 
plaintiff out of the barge. See also Governor, etc., v. 
Meredith, 4 T. R. 794; Respublica v. Sparhawk, 1 
Dall. 357; Taylor v. Plymouth, 8 Metc. 462; Mayor, 
etc., v. Lord, 17 Wend. 285; S. C., 18 id. 126. A like 
principle was applied in the Roman law, wherein it is 
said, that if by the force of the winds, a ship is driven 
against the cables of an another, and the sailors cut 
these cables, no action will lie, if the ship cannot 
be extricated in any other way. Dist Ct., E. D. Mich., 
July 9, 1883. The James P. Donaldson. Opinion by 
Brown, J. 


PATENT—PREVIOUS DESCRIPTION.—An inventor is 
not barred from obtaining a patent because his inven- 
tion has been described, though not claimed, in a 
prior patent to the same inventor. Battin v. Taggert, 
17 How. 74; Graham vy. McCormick, 11 Fed. Rep. 859. 
Cir. Ct., D. Vermont, Jan. 28, 1884. Vermont Farm 
Machine Co. y. Marble. Opinion by Wheeler, J. 
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SUPREME COURT ABSTRACT. 


STATUTE OF FRAUDS—DEBT OF ANOTHER—EVIDENCE 
AS TO CREDIT.—(1) An agreement by one person to pay 
for goods furnished to another is not a collateral 
promise to pay the debt or answer the default of 
another, within the meaning of the statute of frauds. 
(2) The court cannot direct a verdict against a party 
whose evidence, though inconsistent, tends in any part 
to sustain his side of the issue. (3) Goods charged 
upon the vendor’s books to the person to whom they are 
delivered may nevertheless be shown to have been sold 
upon the credit of another. Foster v. Persch, 68 N.Y. 
400; Hagen v. Bearden, 4 Sneed, 48; Walker v. Rich- 
ards, 41 N. H. 388; Swift v. Pierce, 15 Allen, 136; Bar- 
rett v. McHugh, 128 Mass. 165; Champion v. Doty, 31 
Wis. 190; Ruggles v. Gatton, 50 Ill. 412. Larsen v. 
Jensen. Opinion by Champlin, J. [See 46 Am. Rep. 
—Ep.] 

(Decided April 23, 1884.] 

CONTRACT -- SALE “‘ON TRIAL’’ — ACCEPTANCE.— 
Where by written contract plaintiff agreed to fur- 
nish a windmill pump, and to make it work properly, 
if after a trial of six mouths the defendant should ac- 
cept it, and the contract closed with a stipulation that 
if the windmill should be erected and should do the 
work proposed the defendant should pay a specified 
sum, held, that defendant was not liable until be ac- 
cepted the apparatus. Cole v. Homer Com. Coun. 
Opinion by Campbell, J. [See 30 Eng. R. 816.—Eb.] 
(Decided April 25, 1884.] 


NUISANCE — OPENINGS IN STREET — PERMISSION.— 
Permission given by the common council of a village 
toa property holder to make certain openings in the 
street for the improvement of his premises, rebuts any 
presumption that the partial appropriation of the street 
is a nuisance per se. This was decided in People v. Car- 
penter, 1 Mich. 273, and has never been doubted in this 
State. (2) If the permission of the village government 
was a mere license, which the government of the city 
(afterward chartered) was at liberty to revoke, it does 
not follow that the property holder is a wrong doer in 
maintaining his structure. The common council of a 
city is not the judge of what is criminal and what is 
not. Everett v. City of Marquette. Opinion by Cooley, 
Cc. J. 

(Decided April 25, 1884.] 

EMINENT DOMAIN—MOTION TO SET ASIDE REPORT — 
IMPEACHING REPORT—AFFIDAVIT OF COMMISSION.— 
The probate court bas authority to set aside the re- 
port of the commissioners for good causes shown. If 
the amount awarded is unreasonable, and indicates 
that it was the result of prejudice or partiality, or that 
the commissioners must have acted upon a wrong 
basis of estimating the damages, it is a good cause for 
setting aside the report. Chapman v. Groves, 8 Blackf. 
308. Evidence as to the value of the property con- 
demned, and the resulting damages, while admissible, 
is not controlling; they are the opinions of witnesses 
simply, and shouid not ordinarily have greater weight 
than the official report of the commissioners who have 
considered all the evidence. Eastern R. Co. v. Con- 
cord, ete., R. Co., 47 N. H. 108. Numerous courts 
have held that the reports of commissioners may be 
impeached for partiality, bias, prejudice or inatten- 
tion or unfaithfulness in the diseharge of their trust,or 
for error of such extraordinary character or grossness 
as should furnish a just inference of the existence of 
such influences. Mills, Em. Dom., § 234, and cases 
cited in note 7. Commissioners exercise important 
functions and pass upon valuable rights, and should be 
free from prejudice or undue influence. In Peavy v. 
Wolfborough, 37 N. H.286, it was held that they should 
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not converse or discuss with one party in the absence 
of the other upon the subject under consideration,and 
in another case the furnishing of liquor by a petitioner 
for a highway to the commissioners, while engaged in 
their duties, was held an abuse for which the court 
would ordinarily set aside a report in favor of the 
petitioner without inquiring how far the commission- 
ers were affected by it. Newport Highway, 48 N. H. 
433. In thiscase an affidavit of one of the commis- 
sioners was filed in support of the motion to set aside 
the report. This was proper. The commissioners are 
not like a common-law jury, and their own affidavits 
may be used to impeach their finding, or show that 
they proceeded upon a wrong pritciple in the ascer- 
tainment of damages. The rule on which they act is 
a fact, and may be shown as any other fact. Canal 
Bank v. Albany, 9 Wend. 244; New Jersey R.& T. 
Co. v. Suydam, 17 N. J. L. 25. All parties are 
entitled to the intelligent judgment of the commis- 
sioners upon the appraisement of damages, and any 
agreement iu advance which shall leave the amount as 
the result of chance cannot be upheld. In the case of 
Kansas City, ete , R. Co. v. Campbell, 62 Mo. 585, the 
three commissioners put down the amount respectively 
determined on by them, and divided the sum by three, 
and returned the quotient as the result, and the find- 
ing was set aside by the Supreme Court. See also to 
the same effect Donner v. Palmer, 25 Cal. 40; Ruble vy. 
McDonald, 7 lowa, 90; Birchard v. Booth, 4 Wis. 67; 
Denton v. Lewis, 15 Iowa, 301; St. Martin v. Des- 
noyer, 1 Minn. 156 (Gil. 151); Forbes v. Howard, 4 R.I. 
364. Marquette H. & O. R. Co. v. Houghton. Opinion 
by Champlin, J. 
(Decided April 9, 1884. } 
‘ - - 
PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

CONTRACT—ENTIRE—SPLITTING CAUSES OF ACTION— 
JUDGMENT FOR PART, BAR.— Where the subject of a sale 
consists of an entire lot of standing timber of aspecified 
quality, and the price to be paid is not apportioned to 
any item or part thereof, the contract isentire. Lucesco 
Oil Co. v. Brewer, 66 Penn. St. Where a contract is 
entire and not divisible, but one action can b® main- 
tained thereon. Shenk v. Mingle, 15 8. & R. 29; Cor- 
bett v. Evans, 25 Penn. St. 3510; Logan v. Caffrey, 30 
id. 196. Where the consideration of an entire con- 
tract is a cash payment, and a promise to give negotia- 
ble notes at three, six, nine and twelve mouths, a re- 
fusal to give such notes after cutting part of the tim- 
ber is a breach for whith the vendor can sue and re- 
cover damages for the whole sum for which the notes 
were to have been given. Where a suit has been 
brought under the conditions above stated on the 
ground of refusal to give the notes, and under the in- 
struction of the judge the jury found a verdict for the 
amount of the one note which would have been then 
due, and judgment is entered on the same, such judg- 
ment is abar to a subsequent suit on the same con- 
tract. Unfortunately for the plaintiff, his first suit 
was not brought for an instalment of purchase-money 
payable ata certain date; it was for the purchase- 
money on an entire contract, and the judgment for a 
small fraction of hisdemand discharged the obliga- 
tion. Even where a demand originally consisted of 
distinct parts, aud the plaintiff chose to have it tried 
as if entire, but recovered only a part, he is barred 
from recovering the other ina second action. Hess v. 
Heeble, 6S. & R. 57. We conclude with the final re- 
mark of Gibson, J., in that case: ‘*I am aware that 
this decision may bear hard on the justice of the cause, 
and I regret it; but it is peculiarly the province of a 
court of error to hold the rule steady and see that the 
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particular equity of a case does not prevail over the 


law.” Alcott v. Hugus. Opinion by Trunkey, J. [See 
29 Eng. R. 594. -Ep.] 


[Decided Feb. 14, 1884. ] 


NoTIcE—POSSESSION—CONSTRUCTIVE.—The posses- 
sion of land is notice to the world of every title under 
which the occupant claims it, sufficient to put a pur- 
chaser or mortgagee on inquiry, unless the occupant 
has put a title on record inconsistent with his posses- 
sion. Since Le Neve v. LeNeve, 2 Lead. Cas. Eq. 35, 
this principle bas been recognized in many cases, 
among which are the following: Billington’s Lessee 
y. Welsh, 5 Binny, 128-32; Sailor v. Hertzog, 4 Whart. 
259; Woods v. Farmere,7 Watts, 282-4; McCulloch v. 
Crowher, 5 W. & S. 427-9; Patton v. Hollidaysburg, 4 
Wright, 206; Mechan v. Williams, 12 id. 2388; Jamison 
v. Dimmick et we., 14 Nor. 52-6; Hottenstein v. Lerch, 
89 Legal Intell. 395. While the principle is differently 
stated in some of these cases, it is substantially the 
same in all. In Woods vy. Farmere, supra, Gibson, 
C. J., speaking of the unlimited effect given by the 
English courts to possession as an index to title, says 
“the duty of inquiring into the foundation of a noto- 
rious possession is not a grievous one, and it is soon 
performed. Why then should a purchaser be suffered 
to act on probabilities as facts, at the risk of any one 
but himself, when a moment’s share of attention would 
prevent misconception or loss? The doctrine of con- 
structive notice is undoubtedly a sharp one, but is not 
more so in regard to a notorious possession than it is 
in regard toa registry. Norisit less reasonable, for 
it certainly evinces as much carelessness to purchase 
witbout having viewed the premises as it does to pur- 
chase without having searched the register.’’ There- 
fore where a party has, without authority, taken a 
deed to himself of property which he purchased for 
another with that other’s money, and such equitable 
owner took and retained possession, and then the 
holder of the legal title created a mortgage of the 
property, the possession of the equitable owner was 
sufficient to put the mortgagee on notice, and the want 
of authority to create the mortgage is a defense thereto 
on the part of such equitable owner. owe v. Ream 
Opinion by Sterrett, J. [See 45 Am. Rep. 184, note. 
—Ep.] 

[Decided March 17, 1884.] 


STATUTE OF FRAUDS—DEBT OF ANOTHER.—Onejpart- 
ner cannot bind his co-partners jointly with himself 
to pay the debt of another. A promise to pay a note 
out of money belonging to the maker in the hands of 
the promisor when the note falls due, and if that fund 
be insufficient, that the promisor would individually 
pay the same, is a promise to pay the debt of another 
within the statute of frauds. ‘Townsend v. Long, 27 
P. F. Smith, 148; Justice v. Tallman, 5 Norris, 147. 
Shaaber v. Bushong. Opinion per Curiam. [See 46 Am. 
Rep. 296.—-Ep.j 
{Decided March 17, 1884. ] 


BROKER—NO LIEN ON DEED—CONVERSION.—(1) A 
real estate broker has no lien on a deed and plan placed 
in his hands for the sole purpose that he shall under- 
take to sell the property therein referred to for his 
charges and expenses in attempts to make the sale. 
Steadman v. Hockley, 15 M. & W. 452; Hollis v. Clar- 
idge,4 Taunton, 807. By the common law, where a 
man receives from the owner an article for a purpose 
involving labor or expense upon such article, he may 
detain it until he is paid for his labor or expenses. 
“ The distinction is that when the work is to be done 
on a chattel to improve it or to increase its value, the 
lien attaches, but where it is merely delivered, as in 
this case, to make a demand upon it, no such right 
can be supported.’”’ Sanderson v. Bell, 2 Compt. & M. 





304. (2) The refusal of the defendant to deliver the 
plan and deed until his charges were paid amounts to 
a conversion, and on trover for the same the said 
charges cannot be set off. Arthur v. Sylvester. Opin- 
ion by Trunkey, J. 

[Decided March 3, 1884.] 


————_@—— 


ILLINOIS SUPREME COURT ABSTRACT.* 
JANUARY TERY, 1884. 

TAXATION—CAPITAL STOCK— PERSONAL TAX.—Capi- 
tal stock of a corporation is personal property, having 
no ingredient of real estate, and hence a tax levied on 
it is clearly a personal tax, and becomes a lien on per- 
sonal property only from the issue of the warrant for 
its collection. Saupv. Morgan. Opinion by Walker, 
J. 


TAXATION—PERSONAL PROPERTY—WHEN LIEN ON 
REAL.—A tax on personal property does not become a 
lien on real estate until the collector of taxes shall se- 
lect for that purpose some particular tract or lots 
of real property, and charge the tax against the 
same, as above named. Belleville Nail Co. v. People, 
98 Ill. 399; Ream y. Stone, 102 id. 359; Parsons 
v. East St. Louis Gas Light Co., 108 IIL, 380. And 
see Binkert v. Wabash Ry. Co., 98 id. 206; Cooper v. 
Corbin, 105 id. 225. Carter v. Rodewald. Opinion by 
Sheldon, C. J. 

RECEIVER APPOINTED BY UNITED’ STATES 
COURT—SUED IN STATE COURT—PERMISSION PRE- 
SUMED—SUING ON OWN BEHALF, AND ,OTHERS 
SIMILARLY SITUATED.—(1) After the appointment of a 
receiver of an insolvent railway company by the United 
States Circuit Court, at the suit of certain bond- 
holders, and possession taken by such receiver, the 
bondholders of the company secured by deed of trust 
on the real estate of the company filed a bill in the 
Circuit Court of the State to enjoin the collection of 
the personal property tax of the corporation by the 
sale of the mortgaged property, and to enjoin the re- 
ceiver from paying the same out of assets in his hands. 
lield, that the fact that the property sought to be 
made liable for the taxes was in the possession of the 
United States court by the receiver could not affect 
the jurisdiction of the State court as to the subject- 
matter, and that permission to sue the receiver in the 
State court might be presumed from the fact of no ob- 
jection being made. (2) The holder of a portion of 
bonds secured by deed of trust given by a railway com- 
pany in order to protect the mortgaged property or 
fund securing his and others’ bonds, may file a bill in 
his own behalf and in behalf of all other holders of 
such bonds, his interest and that of the others being 
identical and inseparable. Carter v. Rodewa/d. Opin- 
ion by Sheldon, C. J. 


DEED—DELIVERY—QUESTION OF INTENT—PRESUMP- 
TION—EVIDENCE TO REBUT.—(1) Delivery is a question 
of intent, and it depends on whether the parties at the 
time meant it to be a delivery to take effect presently. 
Where the owner of land had a written lease drawn, 
which was signed by the parties and left with the les- 
see to procure an indorsement of a guaranty for the pay- 
ment of the rent and to have a duplicate drawn, it was 
held, this was no execution or delivery of the lease as 
the deed of the lessor, and could not be such until the 
guaranty of the rent had been obtained, and that the 
subsequent communication of the lessee to the lessor 
of the former’s inability to obtain the guaranty, ter- 
minated the negotiation and the initiatory proceed- 
ing in making the lease, and that a guaranty subse- 
quently obtained availed nothing without the assent 





*To appear in 108 Illinois Reports. 
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of the lessor. (2) While it is not competent to contest 
a deed by parol evidence when it has once taken effect 
by delivery, it is always competent by such evidence 
to show that the deed, though in the hands of the 
grantee, has never been delivered. For this purpose 
the original verbal agreement may be shown, as that 
a written guaranty for the payment of rent was to be 
procured and indorsed on a lease before it should take 
effect, and that it was placed in the lessee’s hands 
merely to enable him to get such indorsement. Jordan 
v. Davis. Opinion by Sheldon, C. J. 


—_— —_ 


LAYS OF THE LAW. 


A HINT TO QUEEN’S COUNSEL. 
Arr: The Song of the Foster Brother in ‘* Olivette.” 


When the junior sits in trepidation 
With the case on the list for the day, 
The leader, to uphold his reputation, 
Gets the clerk to call him away. 
Then is the time for disappearing ; 
Pick up your skirts, and off you go: 
But when the time comes on for hearing 
Bob up serenely from below. 


But if matters turn out badly, 
Or the evidence isn't quite clear, 
And you begin to recognize sadly 
That the case is looking queer, 
Then is the time for disappearing, 
Pick up your skirts and off you go; 
But when the jury round is veering 
Bob up serenely from below. 


And when deserted thus by you, 

The junior turns the current round 
And shows the evidence is true, 

And that the points of law are sound, 
Then is the time for re-appearing ; 

Pick up your skirts and back you go ; 
Since the sky above is clearing, 

Bob up serenely from below. 


Or if you hear, while off you stray, 
The other side are bound to lose, 
Rush back quickly, and for judgment pray. 
But if the court should that refuse, 
Then is the time for disappearing ; 
Pick up your skirts, and off you go ; 
And if you see your client nearing, 
Say — ‘I always told you so.” 
—Pump Court. 


———__>______ 


CORRESPONDENCE. 


A CORRECTION. 


Editor of the Albany Law Journal: 

In your note to Merchants’ Bank v. Schulenberg, on 
page 22 of the current volume, you have mistaken the 
conclusion reached by the court. You doubtless fell 
into the error by relying upon the head-note to that 
case as reported in North-western Reporter, vol. 19, p. 
471. 

In that case, in the court below, the plaintiff was al- 
lowed to discontinue notwithstanding the objection 
of the defendant who had given notice of a set-off and 
claimed a balance. 

In the Supreme Court the judgment of the court 
below was affirmed under the statute, the court being 
equally divided. 

Yours truly, 
JoHN E. Moore. 

Granp Rapips, Micu., July 25, 1884. 





NEW BOOKS AND NEW EDITIONS. 


REED ON THE STATUTE OF FRAUDS. 


A Treatise on the Law of the Statute of Frauds and of other 
like enactments in force in the United States of America 
and the British Empire. By Henry Reed, of the Philadel- 
phia bar. In three volumes. Vol.1. Philadelphia: Kay 
& Bro. 1884. 


The first volume of Mr. Reed’s work is in advance 
by a few weeks of the second and third, which will 
complete it, and a review of the work will be de- 
ferred until the entire subject can be discussed. The 
handling of the matter in this volume is very satisfac- 
tory, and the structure of the book and the develop- 
ment of the topics are clear andconvenient. It prom- 
ises very well for the completed work. The analysis is as 
minute as that of a first-class digest, while the exhibit 
of the law is satisfactory, because, making proper allow- 
ance for quotations, it is uniformly in the words of one 
very able and clear writer, and the result of an appro- 
priation by him, as it were, of each case and a repro- 
duction of itin his own statement of the pertinent 
facts and of the points decided. This isa higher order 
of work than the usual modern digest, which owes its 
life to the scissors. The labor must have been enor- 
mous, and the work is so well done that the grouping 
of cases under the statute and the propositions deduci- 
ble from them, will not probably be again attempted. 
The value of the undertaking, its significance, and the 
place which it takes in the legal literature of the coun- 
try will be considered later. 


NOTES. 


ONNECTICUT lawyers are now obliged to stand 
while cross-examining witnesses. This is an arti- 
fice to keep the side judges from going to sleep. —Cen- 
tral Law Journal.—In State v. Thomas, 78 Mo. 327, a 
murder case, the court said: ** We make no comment 
on the unseemly exhibition of rivalry exhibited during 
the trial of the cause by physicians who were sum- 
moned as witnesses, in the hope that it may not occur 
again. ‘When doctors disagree’ they should select 
some other arena—some other time and place than a 
court house where a human being is being tried for his 
life or liberty —for such exhibitions as were wit- 
nessed during the trial of this case. We will not be 
understood as denying to attorneys the assistance 
which physicians, skilled in their profession, may give 
in the investigation of wounds in cases of homicide; 
but certainly such assistance can be secured without 
bringing the witnesses forward as coutestants rather 
than witnesses.’’ We wonder what the court would 
have said if it had permitted itself to make a ‘“ com- 
ment ?’’——The House of Lords, which characterized 
our Civil Code as “ voluminous” (3 L. N. 369), does 
not err on the side of brevity in its judicial decisions. 
The ALBANY LAW JOURNAL says: “The only time 
when we contemplate the capabilities of dynamite 
with any approval is when we are coudemned to read 
the long, rambling, slipshod, tautological, cumulative 
opinions of three or four law lords, which are supposed 
to set the law for Great Britain.’’ The reproach is not 
undeserved, and might be avoided if their lordships 
would take the trouble to reduce their opinions to 
writing, either before or after delivery, as the opin- 
ions of a high court of appeal should be.—Canada Legal 
News.—Atfter all, Mr. Benjamin died poor. His per- 
sonal estate was sworn at only £60,000. Perhaps he 
had a house and lot somewhere. 
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The Albany Law Journal. 


ALBANY, AvuGusT 9, 1884. 





CURRENT TOPICS. 





T was hardly necessary for Judge Drummond to 
write to us to deny those ridiculous “ anec- 
dotes” of him published by the St. Paul Pioneer 
Press. That is to say, it was not necessary so far 
as concerns the legal profession. Perhaps how- 
ever it is well enough so far as concerns the pub- 
lic, for the public are extremely credulous, and always 
snap eagerly at any thing peculiarly absurd and in- 
credibie concerning the bar and the beuch. Judge 
Drummond denies that he ever spoke to Mr. Car- 
penter the words attributed to him, although he 
admits that he may have rebuked him, ‘‘ decor- 
ously as became a court,” for improper remarks 
about a brother lawyer. He admits that he may 
have criticised exorbitant charges of counsel, but 
he denies that he “ ever used the language reported, 
or any thing like it, in substance or effect.” Judge 
Drummond thinks that there is an “if” in our 
comments on the fool-reporter’s anecdotes. Cer- 
tainly we did not intend to convey the idea that 
we believed such stuff and nonsense. After all, 
Judge Drummond has reason to congratulate him- 
self that he is not running for the presidency, for 
then he could not keep up with the lies and folly 


of the newspapers, if he should try ever so hard. 


A cablegram from Sir Travers Twiss announces 
that the executive council of the association for the 
reform and codification of the Law of Nations has 
adjourned until next year the conference of the 
association, which had been appointed to be held 
at Hamburg, Germany, on the 19th to 23d of 
August. 

Professor H. T. Terry, of the University of 
Tokio, Japan, has in press, and soon to be pub- 
lished by Messrs. T. & J. W. Johnson & Co., of 
Philadelphia, a work entitled ‘‘Some Leading Prin- 
ciples of Anglo-American Law, expounded with a 
view to its arrangement and codification.” We 
have read with a good deal of interest some advance 
pages. It is evident that the author is philosophi- 
cal and deeply learned, but of the practical value 
of his work we cannot form any definite idea from 
these pages. To some of his ‘‘ suggestions about 
codification ” we should take exception. He says: 
‘‘Now, without doubt, shortness and simplicity are 
very desirable qualities in a code; the attainment of 
them would be one of the prime ends which a compe- 
tent body of codifiers would keep before themselves. 
But they can be bought too dearly ; nor can they ina 
good code be as fully realized as many people sup- 
pose. A code can, it is true, be made short and 
simple to any desired extent. * * * In the 
preparation of the draft civil code for the State of 
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New York, the question of whose adoption is still 
pending, many most essential definitions have 
been omitted, and of many important rights and 
duties only very brief and meagre statements have 
been given, less full and complete than would rea- 
sonably be expected in one of the every-man-his- 
own-lawyer manuals that are occasionally issued 
for the ensnarement of the lay public. The points 
on which any question is likely to arise which a 
lawyer of ordinary learning could not answer off- 
hand, and for which he would need the help of a 
code, at least such as belong to the now unwritten 
law, are usually passed over without notice. A few 
examples will suffice. Section 1578 reads: ‘An 
individual may maintain an action for a public 
nuisance if it is specially injurious to himself, but 
not otherwise.’ That is all that there is on that 
point. But under this elementary principle very 
difficult questions have arisen as to what consti- 
stutes special damage to an individual. Many of 
these doubtless have been questions of curial fact 
which could not be discussed in a code; but surely 
out of the cloud of decisions on this point some 
rules truly of law could have been extracted — for 
instance, upon the more limited inquiry how far the 
being actually hindered from using a highway by 
an obstruction in it, and being obliged to take a 
circuitous route, or to submit to delay and extra 
trouble, constitutes special damage — which, in- 
serted in the code, would have made it at least oc- 
casionally worth referring to for light upon the de- 
cision of a doubtful question in practice. As it is, 
upon any really difficult point the courts would still 
be obliged, notwithstanding the so-called code, to 
resort for information to the old source in the old 
way.” (Then follow sections 553-556 on fraud, and 
sections 624-626, 1623.) ‘‘ Now what is there in all 
the sections above quoted that would be likely to 
give any information about any matter as to which 
any lawyer who knew enough to get admitted to 
the bar would be likely to be in doubt? Or what is 
there that would often be of service as a practical 
guide to a layman trying the hazardous plan of get- 
ting along in a difficult matter without professional 
advice? Of course a code must contain statements 
of the elementary principles of law; these will 
form the basis of its more minute provisions, and 
will be of prime importance in relation to its ar- 
rangement. But what is the use of taking the 
trouble to make a code that contains almost noth- 
ing else? A little volume containing a clear and 
systematic statement of such principles would be 
useful to students, and sometimes to the profession 
and the courts. But why call it acode? It had 
better in fact remain unenacted, since in that con- 
dition it would be just as serviceable, and would be 
free from the inconveniences of an authoritative 
code, whose ipsissima verba could be made the 
ground of innumerable quibbles. If every line of 
the statute of frauds has cost a subsidy to construe, 
how much would the sections above quoted, which 
are only a little better drawn than the statute of 
frauds, cost? How much the whole civil code? 
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However, the courts would probably simply disre- 
gard the code in practice as an actual source of in- 
formation, seek the law where they now seek it — 
in the reports— and then, coming back with the 
results of their investigations to the nominal 
ground of the code, declare the rules thus obtained 
to be the true meaning of the code. The State of 
California has adopted a civil code very similar to 
the draft code prepared for New York, und I am 
informed, founded upon the latter, which has now 
been in force for some years. But in looking over 
the reports of such decisions in that State since 
the code went into operation as I have been able to 
get access to, I cannot find that the courts depend 
much upon it in really doubtful questions. They 
go on much as before, citing decisions, even from 
other States, and basing their judgment upon them. 
On the whole then, I can hardly share in the sur- 
prise which has found expression in the press at 
the indifference with which the bar of New York 
look upon the attempts now and then made to in- 
duce the Legislature of that State to enact the 
draft civil code. Whatever may be its merits as a 
convenient reduction of the statute law on certain 
subjects, and as a means of clearing away an- 
tiquated rubbish from the law — matters which do 
not concern us here, however important in them- 
selves — as a codification of the existing unwritten 
law it has almost no value, and this mainly because 
absolutely necessary details, the very matters that 
make a good code so much to be desired, are sacri- 
ficed to an illusory brevity.” 


The amount of all this argument is that a code 
should be a digest. This it certainly should not be. 
When the author asks what is the use of enacting 
such simple principles, we reply, because they are the 
law, and are nowhere written in the form of stat- 
utes. When he speaks of the cost of interpretation, 
it does not seem to occur to him that the cost would 
certainly not be diminished by an attempt at detail. 
When he speaks of the reference to reports in con- 
struing the code, we reply that this is exactly the 
proper office of decisions— they ought not to be 
the enunciation of the law, but rather the explica- 
tion —not the stutute, but the commentary. No 
code can ever wholly dispense with them. At the 
same time it must be borne in mind that judges 
will long continue unnecessarily to cite decisions 
from force of habit, and to show their learning, 
until they get tired of it. A proper code is a mere 
frame work or skeleton, like the Ten Command- 
ments. The commandments do not undertake to 
define theft, murder, perjury, etc., but we never 
heard it alleged that they were superfluous. If 
Professor Terry should ask where to look for de- 
tails, we should say in statutes or decisions. He 
will allow us to say that he is quite mistaken in as- 
suming that the bar of New York look upon the 
proposed code with “indifference.” It has warmly 
interested many eminent men in its favor, while at 
the same time we must admit that it has terribly 





excited Messrs. Carter, Dwight, Miller and others 
in opposition. But no “indifference.” 


—————— 


NOTES OF CASES. 


N Dunning v. Heller, Pennsylvania Supreme Court, 
it was lately held that a certificate on the back 
of a note by the maker, who was also the payee, of 
the nature of the consideration, and of his own 
property and financial ability, does not prevent his 
signature to such certificate from having the force 
of an indorsement, so us to make the note negotia- 
ble, and transfer the title to a bona fide holder for 
value. The court said: ‘‘ We now think the words 
over the indorsement amount to a contract. They 
contain a statement as to the indorser’s pecuniary 
responsibility, and the consideration of the note, 
It was unnecessary, and perhaps foolish, for the 
maker to put all this over his signature as indorser. 
But he has done it, and as it does not vary his con- 
tract as maker and indorser, we are unable to say 
as a matter of law, that the note was not indorsed 
as required by the commercial law. Nor was the 
learned judge strictly accurate in saying that the 
signature cannot have a two-fold force. The in- 
dorser may waive a protest over his indorsement 
which manifestly gives a two-fold character to his 
signature, and affects the rights of the parties. It 
was held in “ye v. Hille, 2 Watts, 222, that an in- 
dorsement on a negotiable note of a receipt on ac- 
count of a quantity of iron, ‘the net proceeds of 
which were to be credited on the within, and 
which were afterward credited on it by indorse- 
ment, did not destroy its negotiable character.’ 
The usual form of indorsement is by writing the 
name of the indorser across the back of the note. 
Where the note is payable to order, any order in 
writing 1s sufficient which shows an intent to pass 
a title, thus: ‘I give this note to A., George 
Chaworth,’ was held to be a sufficient indorsement. 
Chaworth v. Beach, 21 Vesey, 555. And where the 
indorsement is in the form of a guaranty it has 
been held sufficient. Partridge v. Davis, 20 Vt. 499; 
Upham v. Prince, 12 Mass. 14; Myrick v. Hasey, 28 
Me. 9; Childs v. Davidson, 38 Ill. 488; Watson v. 
MeLaran, 19 Wend. 557. This is exactly contrary 
to Pickering v. Cording, 78 Tnd. 306. 


In Peck v. Herrington, 199 Tl. 611, it was held 
that the owner of land upon which there is a pond in 
which is collected only the surface water from rains 
and melting snow, when good husbandry so requires, 
may drain the same by an artificial drain con- 
structed upon his own land, whereby its water is 
thrown into the same outlet or natural drain it was 
accustomed to take before when the pond was full, 
notwithstanding the flow of the water over a servient 
tract of land may thereby be increased. The court 
said: ‘‘ We now come to the main question in the 
case. Had Peck the right to drain the water from 
the ponds, and discharge the same on his own land 
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in the channel which carried the surface water 
from his land to that owned by Herrington? It 
may be regarded as a well-settled principle of law 
that where two farms adjoin, and one lies lower 
than the other, the lower farm will be subject to 
the natural flow of water from the one which lies 
in a more elevated position, or as declared by Wash- 
burn on Easements and Servitudes, page 353: ‘It 
may be stated asa general principle that by the 
civil law, where the situation of two adjoining 
fields is such that the water falling, or collected by 
melting snow and the like, upon one, naturally de- 
scends upon the other, it must be suffered by the 
lower one to be discharged upon his land, if de- 
sired by the owner of the upper field.’ The owner 
of the upper field in such a case has a natural ease- 
ment, asit is called, to have the water that falls 
upon his own land flow off the same upon the 
field below, which is charged with a corresponding 
servitude in the nature of dominant and servient 
tenements. Id. 355. It may also be regarded as a 
well settled rule that the owner of the upper field 
cannot construct drains or ditches so as to create 
new channels for water in the lower field, but he 
may make such drains for agricultural purposes on 
his own land as may be required by good husbandry, 
although by so doing the flow of water may be in- 
creased in a regular, well-defined channel, which 
carries the water from the upper to the lower field. 
But it is said that the owner of the dominant heri- 
tage cannot drain natural ponds of water from his 


own land upon the land of his neighbor below him. 
The ponds which Peck proposed to drain were 
merely the collection of surface water from rain 


and melting snow which fell upon the land. Sup- 
pose Peck, instead of tile-draining the ponds, had 
filled them up with dirt. This would have caused 
the water which before accumulated in the ponds 
to flow down the channel, indicated on the map by 
the red line, upon the land of Herrington. It will 
not be pretended that in such a case he would have 
violated any rule of law. As was said in Goodale 
v. Tuttle, 29 N. Y. 459: ‘In respect to the drainage 
of surface water there is no principle which will 
prevent the owner of land from filling up the wet 
and marshy places to his own advantage, because 
his neighbor’s land is so situated as to be incom- 
moded by it.’ If it be true that the water which 
would naturally accumulate in these ponds could 
be cast upon Herrington’s land by filling them up, 
upon what principle can the owner of the dominant 
heritage be denied the right to do the same thing 
in another way? If the water which would natur- 
ally accumulate in those ponds can be turned upon 
Herrington’s land by filling them up, we perceive 
no reason why the water may not be drawn off by 
tile-draining, if good husbandry required it. 
These were small ponds, the largest one containing 
only three acres. Good husbandry did not, in our 
judgment, require Peck to keep this collection of 
water standing on his farm, and gradually seeping 
into his other land, and thus making it unfit for 
cultivation; but on the other hand, we are of opin- 


ion that he had the right to tile-drain the ponds, 
and carry off the water in the natural channel, al- 
though the flow of water would thereby be in- 
creased, This view of the subject we believe to be 
reasonable, and well sustained by authority. Mar- 
tin v. Riddle, 26 Penn, St. 415; Kauffman v. Griese- 
mer, id, 407; Miller v. Loubach, 47 id. 154; Broad- 
bent v. Ramsbotham, 11 Exch. 602; Rawstron v. Tay- 
lor, id. 396; Frazier v. Brown, 12 Ohio St. 294. It 
may be true that the owner of a tract of land would 
have no right to drain a lake or large body of water 
upon the land of an ad joining owner, and thus destroy 
it; but such is not this case. These small ponds ren- 
dered much of the land of Peck unfit for cultiva- 
tion, and good husbandry required that they should 
be drained, and so long as the water was dis- 
charged in the regular channel leading from the 
iand of Peck to that of Herrington, he has no legal 
ground of complaint. The natural flow of the sur- 
face water was not changed by the drainage. It 
may have been increased, but such increase of 
water was a burden which the location of the two 
tracts of land demanded should be borne by the 
owner of the lower tract of land, As was said in 
Kauffman v. Griesemer, supra: ‘Because water is 
descendible by nature, the owner of a dominant or 
superior heritage has an easement in the servient 
or inferior tenement for the discharge of all waters 
which by nature rise in, or flow or fall upon, the 
superior.” Dickey, J., dissented. See Hughson 
v. Anderson, 68 Ala. 280; S. C., 44 Am. Rep. 147. 
er eee 
THE PRESUMPTION OF PA YMENT.—IlL. 

Rute III. A statute of limitations prohibits the action 
after the legal period; but the presumption of law aris- 
ing from lapse of time may be rebutted.(1) (a) And the 
term fixed by the statute of limitations cannot be short- 
ened by lapse of time alone.(b) 


After twenty years the presumption of payment 
arises unless there are circumstances to account for the 
delay; and if there are no such circumstances, it be- 
comes a presumption of law, and the question should 
not be submitted to the jury. ‘If there had been any 
circumstances, any thing but the lapse of time, to 
charge the jury on, that should have been left to the 
jury; but where there was none the presumption of 
law on the fact is that the judgment was satisfied. 
The court did no more, and if they had done less they 
would have committed an error. Onthe twenty years 
unexplained there was nothing to leave to the jury; 
they had no belief to exercise on it; it is because there 
are no means of belief or disbelief the presumption of 
fact arises; the presumption holds the place of particu- 
lar and undivided belief. It prevails because the pre- 
sumption of law is that the obligorin that long time 
has lost his receipts and vouchers, or the witnesses 
who could prove the payment might be dead. The jury 
might not have believed; this court might not believe 
the fact of payment; but that specific belief is not 
necessary. For wise purposes the law has raised the 
general presumption. The laying down any other rule 
would be destroying all legal presumptions. The po- 
sition of the court below is justified by the opinions of 
all the judges in England in Grantwicke v. Sampson, 2 


~@) Lyon v. Gudd, 5 Heisk. 175 (1871); Thorpe v. Corwin, 20 
N. J. (L.) 311 (1844). 








104 


THE ALBANY LAW JOURNAL. 











Atk. 154, that ‘the judges have bound it down as an 
irrevocable rule that if there be no demand for money 
due on a bond for twenty years they will direct a jury 
to find it satisfied from the presumption arising from 
length of time.’ ’’(2) 


ILLUSTRATIONS. 


(A.) 

A. in 1836 gives B. a bond payable in 1838. In 1860 
B. brings suit on the bond. The presumption is that 
it is paid. But it appears that in 1841 A. stated to B.- 
that he did not intend ever to pay the bond, as B. had 
taken so much from their father. This rebuts the pre- 
sumption. A statute provides that no action shall be 
brought on aspecialty debt after twenty years unless 
the debtor during or after that time has made a new 
promise to pay the debt. The action against A. can- 
not be maintained notwithstanding his acknowledg- 
ment. (3) 

In case 1 it was said; ‘‘ That presumption which the 
law raises after a lapse of twenty years thata bond or 
specialty has been paid is in its nature essentially dif- 
ferent from the barinterposed by the statute of lim- 
itations to the recovery of a simple contract debt. The 
latter is a prohibition of the action, the former prima 
facie obliterates the debt. The bar is removed by 
nothing less than a new promise to pay or an acknowl- 
edgment consistent with such a promise. The pre- 
sumption is rebutted, or to speak more accurately, 
does not arise where there is affirmative proof beyond 
that furnished by the specialty itself, that the debt has 
not been paid, or where there are circumstances that 
sufficiently account for the delay of the creditor. The 
statutory bar is not removed without a new promise 
or its equivalent, because suit on the old contract is 
prohibited, and the debtor can only be liable there- 
fore on the contract expressly made by the new prom- 
ise or implied from an acknowledgment of continued 
indebtedness, the old debt being the consideration for 
the new engagement. This is the logic of the matter 
though it is true the pleadings have not been moulded 
accordingly. We still declare on the old debt, and give 
the new promise in evidence; but notwithstanding this 
incongruity the liability which the law enforces arises 
out of the new contract. * * * * The statute of 
limitations is a bar whether the debt is paid or not. 
Not so where suit is brought on a sealed instrument. 
The fact of indebtedness is then in controversy, and 
thelegal presumption of payment from lapse of time is 
nothing more than a transfer of the onus of proof 
from the debtor to the creditor. Within twenty years 
the law presumes that the debt has remained unpaid, 
and throws the burden of proving payment upon the 
debtor. After twenty years the creditor is bound to 
show by something else besides his bond that the debt 
has not been paid, because the presumption raises only 
a prima facie case against him. It must be borne in 
mind that the presumption from lapse of time is not 
that there is no contract existing between the parties. 
If it were, proof of a new contract might be necessary. 
It isonly an inference that the debtor has done some- 
thing to discharge the debt, to wit, that he has made 
payment. Hence it is rebutted by simple proof that 
payment has not been made, and the facts being es- 
tablished, whether they are sufficient to rebut it is a 
question for the court and not for the jury. The pre- 
sumption is one drawn by the law itself from a given 
state of facts, and whether it exists or not is neces- 
sarily for the court.”’ 

The character of the creditor for strictness and close- 
ness in the collection of his debts is relevant on the 





(2) Cope v. Humphreys, 148. & R. 21 (1825); Webb v. Dean, 
21 Penn. St. 31 (1853). 
(3) Reed v. Reed, 46 Penn. St. 239 (1863). 





presumption of payment by lapse of time.(4) Fora 
like reason in the Pennsylvania case it is said: ‘‘ While 
on the one hand the party seeking to recover a demand 
may introduce any circumstance, however slight, hay- 
ing a tendency in the least degree to defeat the pre- 
sumption (of payment),so he who relies on it may 
strengthen and support it by any fact which legally 
and naturally has that effect. In the present case the 
heirs of a man are seeking indirectly to recover aclaim 
due more than thirty years before suit brought. To 
show that this man in his life-time and during the pro- 
gress of these thirty years was in needy circumstances 
and pressed by his creditors in various suits for large 
sums of money which ended in the recovery of judg- 
ments and executions against him, was but calling in 
aid of the legal presumption, the strong natural infer- 
ence that one so harassed by his creditors and appar- 
ently in want of money for the payment of his debts, 
would not have permitted his debtor to a large 
amount to escape for so long a time a demand of pay- 
ment by suit. * * * * Butit is said the records of 
these judgments should not have been received, be- 
cause it appeared all of them had been satisfied. But 
though this circumstance may have weakened the ef- 
fect their introduction was intended to produce, it 
certainly did not altogether destroy it.’’(5) 


(B.) 

1. A mortgage given by A. to B. fell due in July, 
1819. Proceedings to foreclose it were commenced in 
June, 1839. In a subsequent action to recover, posses- 
sion defendant asked that it should be submitted to 
the jury whether from lapse of time payment should 
not be presumed to have been made before its fore- 
closure. A statute of the State provided that ‘“ after 
the expiration of twenty years from the time the right 
of action shall accrue upon any sealed instrument for 
the payment of money, such right shall be presumed 
to have been extinguished by payment.” Held, that 
no presumption could arise from mere lapse of time 
short of twenty years.(6) 

‘*We take it,” said the court in Grafton Bank v. Doe 
(7), *‘ to be well settled that courts are never at liberty 
to presume payment from mere lapse of time in any 
period less than that which is fixed by the statute of 
limitations. To hold otherwise would virtually be a 
repeal of the statute. No doubt lapse of time, con- 
nected with other circumstances, and evidence tending 
to prove payment, may legitimately aid in establish- 
ing the fact.”” But if besides the lapse of time there 
are other circumstances showing that payment has 
been made the jury may presume payment.(8) 


RuteIV. The presumption of payment may be re- 
butted under rule 3 by showing (at any time during the 
period which creates the presumption) an acknowledg- 
ment of the debt by the debtor(a); or a payment of part 
of it(b), or aknown or notorious insolvency(c) or inca- 
pucity(d) of the debtor ; or by evidence of the relation(e), 
situation(f) or intention(g) of the parties; or by other 
circumstances explanatory of the delay(b). 


In Hillary v. Waller(9) the chancellor said: ‘‘ Then 
as toa presumption of title. First as to a bond taken, 
and no interest paid for twenty years; nay, within 
twenty years, as Lord Mansfield has said; but upon 
twenty years the presumption is that it has been paid, 
and the presumption will hold unless it can be re- 


(4) Leiper v. Erwin, 5 Yerg. J7 (1833); Kilpatrick v. Brash- 
aer, 10 Heisk. 372 (1873). 

(5) Levers v. Van Buskirk, 4 Penn. St. 314 (1846). 

(6) Ingraham v. Baldwin, 9 N. Y. 45 (1853). 

(7) 19 Vt. 467 (1847). 

(8) Milledge v. Gardner, 33 Ga. 397 (1863); Mayor of Kingston 
v. Horner, 1 Cowp. 102. 

(9) 12 Ves. 267 (1806). 
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pelled; unless insolvency or a state approaching it 
can beshown, or that the party was a near relation, or 
the absence of the party having the right to the money, 
or something which repels the presumption that a man 


is always ready to enjoy what is his own.’ 


[LLUSTRATIONS. 
(A.) 

1. A. gave B. a bond for the payment of $300 in 1817. 
An action was brought on it in 1845. The presump- 
tion that it was paid is rebutted by proof that in 1837 
A., in the presence of a witness, acknowledged that it 
was still due. (10) 

2. C. brought suit against D. on a bond payable over 
twenty years before action. D. during this time, and 
within twenty years, admitted that it was due, but 
said he had a defense toit. There is no presumption 
that it was paid.(11) 

$. F. sued G. on a bond more than twenty years after 
itwas due. But during this time G. had twice stated 
that he wonld not pay it, as F. had obtained more 
he from their father. This rebuts the presumption of 
payment. (12) 

4. C. gavea mortgage on his land to H. in 1854. In 
1874 H. died, leaving the mortgage to his daughter M. 
In 1879 M. asked H. for an acknowledgment that the 
mortgage, on which nothing had ever been paid, was a 
valid security, to which H. agreed, making a memoran- 
dum to this effect on the mortgage. M. subsequently 
assigned the mortgage to E., who sent it to H. to get 
anadmission of the genuineness of his signature. H. 
kept the mortgage, and afterward stated that it was 
lost. These facts rebutted the presumption of pay- 
ment. (13) 

In case Lit was said: ‘‘The legal presumption of 
payment which the law allows at the expiration of 
twenty years after the debt becomes due is an act of 
tenderness toward the debtor which is sustained by 
the absence of evidence, and like other presumptions, 
must yield and give way before any circumstances and 
facts on which the mind can rest with satisfaction by 
which it is rebutted or repelled. It has not the power 
or effect of a positive statutory enactment of limitation 
or oblivion which extinguishes the original demand, 
and requires a new promise to pay or its equivalent. 
The mind must be free to admit the presumption, and 
if the exhibition of facts or circumstances interdict 
and forbid the conclusions, the protection is removed. 

* * * There could be no doubt whatever that an 
acknowledgment of the debt before the efflux of 
twenty years excluded the legal presumption of pay- 
ment. The question raised and argued was as to the 
competency of an acknowledgment after the expira- 
tion of twenty years from the time the bond became 
due. The court did not errin their instruction to the 
jury. The burden of proof lies on the plaintiff; and if 
he satisfies the jury by proper evidence that the de- 
fendant, after the expiration of twenty years, admit- 
ted the existence of the debt, it would be converting 
legal presumption into credulity to instruct a jury that 
they were authorized to presume payment against 
positive evidence. The legal presumption of payment 
would be changed into a legal and peremptory bar, 
contrary to all authority.” 

In case 2 it was said: “The suit was not brought 
within twenty years from the date of the bond and the 


(10) Eby v. Eby, 5 Penn. St. 435 (1846); Bissell v. Jandon, 16 


Ohio St. 498 (1866). And a demand proved to have been made 
on the debtor by the creditor rebuts the presumption. Shelds 
v. Pringle, 2 Bibb, 387 (1811); Wanmaker v. Van Buskirk, 1 
Saxt. Ch. (N. J.) 685. 

(11) Stout v. Levan, 3 Penn. St. 286 (1846). 

(12) Reed v. Reed, 46 Penn. St. 239 (1863). 

(13) Murphy v. Coates, 33 N. J. (Eq.) 424 (1881). 


debt payable. Twenty years’ delay unaccounted 
for pays the debt. * * * * This payment is by 
operation oflaw. After that time, if not accounted 
for, the debt is presumed to be paid. This presump- 
tion as a bar is conclusive of its payment unless it is 
rebutted by countervailing proof. This presumption 
may be overcome by proofs of various kinds of facts 
and circumstances. Payment of money in part dis- 
charge of the present existing debt; an acknowledg- 
ment that the debt is still unpaid and due will rebut 
this presumption of payment. It is not reasonable tu 
presume a debt paid which the debtor says was not 
paid.” 

“It would be absurd,” said the court in case 3, ‘‘ for 
the law to presume in the case of such admission that 
it had been paid. All presumptionsare in accordance 
with what is usual, not against it. True the defendant 
added to his admissions the expression of a purpose 
not to pay, giving asa reason not that he had paid, but 
that the plaintiff had obtained more than he had under 
the will of theircommon father. This might be im- 
portant if it was necessary to show that a new obliga- 
tion had been assumed, but it only strengthens, if 
possible, the evidence that the debt remained unpaid.” 

“* But the presumption of payment,”’ it was shownin 
case 4, ‘‘which arises in regard to mortgages from lapse 
of time, without payment of interest or demand made, 
is only a presumption, and it is one which may be re- 
butted. In this case C. has acknowledged both ver- 
bally and in writing that neither principal nor interest 
has been paid.”’ 

But the fact that the debtor had during the twenty 
years said to a stranger that he would not pay the debt 
(a legacy) because the creditor was rich enough with- 
out it was held insufficient. ‘‘ When a person,” said 
the court, ‘“‘in conversation with a stranger respecting 
the claim of another, says he will not pay it, there is 
not the same reason for inferring recognition that ex- 
ists when the creditor requests and its debtor refuses 
payment. In the latter case not to deny is to admit. 
Besides the debt is claimed. But it does not concern 
the stranger whether the claim is existing or has been 
paid. Hehas no right to ask payment.’’ Bentley’s 
Appeal, 99 Penn. St. 500 (1882). 


(B.) 


T., H. andS. signed a bond payable in 1860. The pre- 
sumption in 1881 is that it is paid. But itappears that 
in 1868 T. became bankrupt, and his assignee paid T.’s 
share of the obligation. This rebuts the presumption 
which had arisen in favor of H. and 8.(14) 


(C.) 

1. A judgment was entered against L. in the year 
1818 for over one thousand dollars. The presumption 
in 1846 is that it is paid. It is shown that many judg- 
ments and executions were issued against him after 
that, and that from 1820 to the present time he was 
insolvent and unable to pay his debts. This rebuts the 
presumption of payment.(15) 

2. While A. and B. lived in Virginia A. gave B.a 
bond payable in 1811. In 1812 A. removed to North 
Carolina to Mississippi, where he lived till he died in 


(14) Belo v. Spach, 85 N. C. 122 (1881); Hamlin v. Hamlin, 3 
Jones (Eq.) 191. So as tothe payment of interest, Shields v. 
Pringle, 2 Bibb, 387 (1811). But the evidence of a joint obligor 
of a bond that he had not paid it isnot admissible to repel 
the presumption arising from lapse of time. Rowland v. 
Windley, 86 N. C. 36 (1882). 

(15) Farmers’ Bank vy. Leonard, 4 Harr. (Dec.) 537 (1848); 
McClellan v. Crofton, 6 Me. 334 (1830); Fladong v. Winter, 19 
Ves 197 (1812); Wynne v. Waring, 1 Term. Rep. 270; Kilpat- 
rick v Brashaer, 10 Heisk. 372 (1873); Hopkirk; v. Page, 2 
Brock, 20 (1822). ° 
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1819. He was during this time in most destitute circum- 
stances except for about eighteen months at one time, 
when he was in possession and appeared to be the 
owner of considerable property. In an action brought 
on the bond in 1837 the presumption of payment is re- 
butted by his insolvency. And the fact of insolvency 
is not affected by the interval of solvency of which the 
creditor could not have known.(16) 

3. The presumption of the payment of a bond being 
rebutted by proof of the insolvency of the obligor dur- 
ing all the time, it appears that he had a reversionary 
interest in certain shares which did not vest in him 
until a short time before action brought, and of which 
the creditor was ignorant. This does not affect the re- 
buttal.(17) 

4. The issuance and return of an execution nulla bona 
is a circumstance rebutting the presumption of the 
payment of a judgment from lapse of time.(18) 

In case 1 it was said: ‘“Itis a well established rule 
of law that where a debt due by specialty has not been 
demanded by the plaintiff or acknowledged or recog- 
nized by the defendant for twenty years, and nothing 
is shown to account for the delay, the debt shall be 
presumed to have been fully paid and satisfied. This 
rule applies not only to bonds, but to mortgages, judg- 
ments, recognizances, decrees, and other debts of 
record. Ifthe presumption is not repelled by suffi- 
cient legal evidence, it becomes absolute and conclu- 
sive, and the jury are bound to render a verdict for 
the defendant, although they may individually believe 
that the debt has not been paid. The rule is founded 
on the common experience of the conduct of men in 
relation to the transaction of business; and was in- 
tended for the security and repose of society, by dis- 
countenancing suits for stale demands and discourag- 
ing the laches and negligence of parties in delaying to 
prosecute their claims for an unreasonable length of 
time when they had the means and opportunity of 
enforcing them. Therule also was intended for the 
protection of the debtor whose receipts or vouchers 
may perhaps be lost, or witnesses be dead or removed; 
or the true state of the transactions be otherwise ob- 
scured by lapse oftime. It is better for the peace and 
repose of society and the ends of justice that the pre- 
sumption arising from lapse of time should be adhered 
to, and not be easily rebutted; although in many cases 
it may be contrary to the actual truth of the case. 
Although this rule is well established, it is equally 
well settled that in all cases the presumption of pay- 
ment arising from lapse of time may be repelled by 
countervailing evidence which satisfies the minds of a 
jury that the debt is still due and unpaid. The evi- 
dence for this purpose must consist, Ist, of an uncon- 
ditional and unqualified acknowledgment or admis- 
sion, either express or implied, on the part of the de- 
fendant within twenty years of the justness of the 
claim, and that it is still due; or 2d, a payment on ac- 
count of either the principal or interest, either of 
which is an implied recognition of the debt; or 3d, the 
situation, condition or circumstances of the parties, 
such as the absence of the plaintiff or the defendant in 
a foreign country, or the insolvency or embarrassment 
of the plaintiff or the defendant. There is no evidence 
either of the first or second description. But the plaint- 
iffs contend that there is sufficient and competent evi- 
dence of the third description to rebut the presump- 
tion of payment in the present case. The question is 
presented whether the poverty orinsolvency of the 
defendant or a state approaching or manifestly tend- 
ing to insolvency is admissible in evidence. The 
court are of opinion that itis. The indigent circum- 
(16) McKinder v. Littlejohn, 4 Tred. (L.) 198 (1848). 

(17) MeKinder v. Littlejohn, 1 Lred. (L.) 66 (1840). 
(18) Black v. Carpenter, 3 Baxt. 350 (1874). 








stances of a creditor who holds a bond and had the op- 
portunity to collect it from the debtor but makes no 
demand of payment, either of the principal or inter 

est, for a period of twenty, years afford strong pre- 
sumptive evidence of payment or satisfaction. So on 
the other hand and for the same reason the indigent 
circumstances of a debtor, his hopeless insolvency and 
inability to pay his debts, are properly admissible in 
evidence for the purpose of repelling presumption of 
payment or satisfaction arising from lapse of time. 
Therefore if the jury are satisfied that the defendant 
was in such a state of indigence or insolvency since the 
year 1820, that he was unable to pay this judgment 
and other debts which had priority or preference, the 
presumption of payment is repelled and the verdict 
ought to be for the plaintiffs. Butif the jury are 
satisfied from the evidence in this case that the de- 
fendant, although in indigent or embarrassed circum- 
stances since the year 1820, had during that period 
either from visible property or from other resources 
from which payment might have been coerced by the 
use of legal process either against his property or his 
person, the means of paying this judgment and other 
judgments having a priority of lien upon any land or 
real property which he may have had, and also all 
other debts, which by the use of legal diligence could 
have been made to have a priority over this claim; or 
in other words, if it appears to the satisfaction of the 
jury that this judgment might have been collected by 
the use of legal process at any time since the year 1820, 
the presumptive bar from lapse of time is not removed, 
and in such case the verdict ought to be for the de- 
fendant.’’ The jury found for the plaintiff. 

In case 2it was said: ‘The distinction is material 
as preventing the possession of property by the debtor 
for but a short period from counteracting the effect of 
insolvency, as a circumstance repelling the presump- 
tion of payment. For if the debtor, living more thana 
thousand miles from the creditor, and ina situation 
between which andthe place of the creditor's resi- 
dence there was but little communication, should have 
had in possession property of value to pay the debt 
but fora very short time, so that the jury should think 
the creditor did not know of it and could not get pay- 
ment out of that property, it might be regarded as be- 
ing substantially a continued insolvency; especially 
where, as here, the debtor seems barely to have had 
possession of property without its appearing how he 
got it and whether he had paid for it.” 

In case 3 it wassaid: ‘The presumption raised by 
a forbearance for twenty years may be repelled by evi- 
dence that the debtor had not the means or oppor- 
tunity of paying. * * * The circumstance relied on 
1s not sufficient to withdraw the present case from the 
operation of this doctrine. * * * If it could be 
brought home to the creditor that he knew of this in- 
terest in remainder, an inference of negligence in.for- 
bearing for so many years from any effort to subject 
it to his demand might be raised against him, but as 
the intestate himself forbore wholly, notwithstanding 
his necessities, from making any use of this interest, 
it might be that he was ignorant thereof, and still 
more probable that these creditors knew not of 
it.” 

In another case it was said: ‘The only true rule, 
in such a case, is to require such a state of insolvency 
to be shown to have existed during the entire \ten) 
years after the maturity of the debt, as will prove that 
the debtor did not pay because he could not, and noth- 
ing short of this will the law permit to destroy its own 
inference arising from the lapse of time. Besides this, 
in a case like the present the presumption of payment, 
unlike that which is raised of the death of a party 
from his being continually absent and unheard of for 





seven years, is by law referred toa particular period 
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of time, and has relation to the day on which the debt 
pecame due.’’(19) 
(D.) 

1. M. sues O. on a sealed note due in 1840. The suit 
is brought in 1861. The presumption is that the note 
is paid. It is proved that between 1840 and 1860, O. 
was insane. This rebuts the presumption.(20) 


(E.) 


1. A. mortgaged hisland to B. A. wasa son-in-law 
of B. There is no presumption, even after twenty 
years with no payment or demand of iuterest, that 
this mortgage has been paid.¢21) 

2. B. mortgaged his land to C. Aftera lapse of time 
in which the presumption of payment would arise, the 
rule is different where it appears that B. had died 
many years before, leaving a wife and children in poor 
circumstances. (22 

3. A father left his son certain land having a doubt- 
ful title, with the provision that should it be recov- 
ered from him at law, B. another son, should pay him 
acertain sum from the estate. The land was taken 
from A. by legal process in 1742. In 1788, A. sued B.’s 
executor for the sum. The presumption was that B. 
had paid A. It appeared however that B. ‘had 
amused A. until his death in 1785, with promises of 
providing for him by his will,’’ which he never did. 
The presumption of payment is rebutted.(23) 

In cases Land 2it was said: ‘‘The very situation of 
the parties is of itself sufficient to rebut the presump- 
tion. The mortgagor was a near relative; he had 
married the daughter of the mortgagee and had issue. 
The mortgagor died many years age, leaving his wife 
and children in possession. They were not in a situa- 
tion to pay either principal or interest. To have ex- 
acted the payment might have brought distress upon 
those who depended upon this property for a support, 
and would have been harsh to say the least of it. To 
suffer the mortgage to remain without compelling pay- 
ment was a reasonable indulgence, and ought not to 
be set up now for the purpose of defeating the claim. 
One ground for a presumption of payment growing 
out of a lapse of time, is that a man is always ready to 
enjoy what is his own. Whatever will repel this, will 
take away the presumption of payment, and for this 
purpose it has been held sufficient thatthe party was 
insolvent or a near relation.” 

In case 3, Marshall, who was then at the bar, argued 
asicliows: ‘*l admit that length of time which in- 
duces a presumption that aclaim has been satisfied 
willcreate an equitable bar. But this presumption 
may be repelled by testimony accounting for the de- 
lay, and in this case thereis a sufficient reason as- 
signed and proved for the appellants not asserting his 
right at an earlier day. It appears that the testator of 
the appellee had been long married without having 
children; that he acknowledged his brother’s lenity 
in not coercing satisfaction of his claim, and promised 
to make him an ample provision at his death.’’ The 
court agreed with this view of the case saying: ‘‘ The 
judge who pronounced the decree of reversal in this 
case seems to have considered no other question, but 
the presumption against the demand on account of its 
antiquity. It is undoubtedly true in general that a 
right fora length of time unaffected, is subject toa 
presumption of its having been satisfied sufficiently 
strong to defeat it. But it is equally true that this 





(19) Grant v. Burgwyn, 84 N. C. 560 (1881); Powell v. Brink- 
ley, Busb. (N. C.) 154 (1852). 

(20) McLellan v. Crofton, 6 Me. 334 (1830). 

(21) Wanmaker v. Van Buskirk, 1 Saxt. Ch. (N. J.) 685 
(1832). 

(22) Id. 

(23) Eustice v 


Gaskins, 1 Wash. (Va.) 188 (1793). 





presumption may be opposed by circumstances ac- 
counting for the forbearance. In this case we think a 
sufficient reason for the delay is assigued and satis- 
factorily proved.” 

(F.) 


1. A bond, made by B. to A. in 1784, is sued on in 
1815. The action is brought in England where A. has 
always lived. But from 1792 to 1815 B. has resided in 
America. The presumption of payment is rebut- 
ted. (24) 

2. Rent of a house became due on December 25, 1794; 
but was not sued for till 1816. One of the parties re- 
sided in England, the other in America. The break- 
ing out of the war between the countries and the dis- 
tance between the parties, prevented the presumption 
of payment from arising. (25) 

3. During the period the time was running, the 
parties lived in the south; the war was flagrant and 
the courts were closed. This rebuts the presump- 
tion.(26) 

“The principle upon which the presumption of pay- 
ment arises from the lapse of time is a reasonable prin- 
ciple and may be rebutted by any facts which destroy 
the reason of the rule. That no presumption could 
arise duringa state of war, in which the plaintiff 
was an alien enemy, is too clear to admit of doubt.” 
(27) 


(G.) 

1. A bond payable on demand was executed in 1843 
A suit was brought on it in 1867. The presumption 
was that it had been paid. It appeared that though 
payable on demand it was not the intention of either 
party that it should be paid till a future time. The 
presumption is rebutted.(28) 

2. A surety toa note under seal against which by 
lapse of time apresumption of payment has arisen is 
asked during this time to sell his land to another. He 
replies that he cannot, as the creditor if he does will 
push him on the note,which he has promised not to do 
during his life-time. This rebuts the presumption of 
payment. (29) 

In case 1 it was said: ‘* Do sufficient circumstances 
exist in this case to rebut the presumption of payment? 
I think so. The bond, it is true, was payable on de- 
mand, but the accompunying circumstances show con- 
clusively that neither the obligors nor the obligee ex- 
pected this bond to be paid promptly. It is true it was 
drawn payable on demand, but the accompanying cir- 
cumstances show conclusively that neither the obli- 
gors nor the obligee expected this bond to be paid 
promptly. It is true a legal cause of action arose the 
day the bond was executed; but it would have been a 
gross breach of good faith if the obligor had sued on 
it promptly. * * * The bond in this case was given 
by the members of a mercantile firm to a brotherof 
one of the obligors. It was given for money advanced 
to them to be used in their business. And the obligee 
borrowed it for the express purpose of letting them 
have the use of it in their business. Their credit was 
not sufficient toenable them to borrow this money, 
and the obligee borrowed it on his own, simply for 





(24) Newman v.Newman, 1 Stark. 101 (i815); Helm v. Jones, 
3 Dunn, 88 (1835). ‘ 

(25) Bailey v. Jackson, 16 Johns. 210; 8 Am. Dec. 309 (1819); 
Shields v. Pringle, 2 Bibb, 387 (1811). 

(26) Hopkirk v. Page, 2 Brock. 20 (1822); Gwyn vy. Porter, 5 
Heisk. 254 (1871); Jackson v. Pierce, 10 Johns. 415 (1813); Mont- 
gomery v. Bruere, 4 N. J. (L.) 266 (1818); Hale v. Pack, 10 W. 
Va. 145 (1877); Thomas v. Hunnicutt, 54 Ga. 337 (1875); Kilpat- 
rick vy. Brashaer, 10 Heisk. 872 (1873); Cannon v. Mathis, id. 
575 (1873). 

(27) Marshall, C. J., in Dunlop v. Ball, 2 Cranch, 184 (1804) " 

(28) Hale v. Pack, 10 W. Va. 145 (1877). 

(29) Fisher v. Phillips, 4 Baxt. 243 (1874). 
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their accommodation. The whole object of this ar- 
rangement would have been defeated by the obligee 
demanding the payment of this bond promptly.* * * 
Presumption of payment under such circumstances 
would be as unreasonable asthe presumption that a 
bond was paid before it was due. Abating therefore 
such reasonable time after the bond was given before 
according to the understanding of the parties, it was 
to be paid, * * * andthe time during which pre- 
sumption of payment could arise in this case would be 
much less than twenty years.” 


(H.) 


1. A deed of trust to secure a debt is made and re- 
corded in June, 1841. There are frequent sales of the 
land some by the grantor and those claiming under 
him, and the purchasers have no actual notice of the 
deed of trust until 1876. These facts rebut the pre- 
sumption of payment by lapse of time.(30) 

Joan D. LAwson. 

Sr. Lours, Mo. 

——$——— 


STATUTE—I1NCORPORATION OF MEDICAL COL- 
LEGES. 
NEW YORK COURT OF APPEALS, JUNE 17, 1384. 
PEOPLE V. GUNN. 

A medical college is not embraced within the terms * literary 
or scientific college or university.” 

The act of 1848, chapter 319, and the acts amendatory thereof 
and supplementary thereto do not authorize the forma- 
tion of medical colleges. 

The act of 1882, chapter 367, has reference only to scientific 
and literary colleges organized under the act of 1848, in 
whose organization there has been some imperfection, 
and does not apply to ‘‘ medical colleges,’ as no refer- 
ence is made to them in the act of 1848. 


F. J. Fithian, for appellants. 
Edward C. Ripley, for respondents. 


PPEAL from judgment of General Term affirming 
judgment of Special Term entered upon an order 
sustaining demurrer to answer. 

The action was in the nature of a quo warranto 
brought under the Code of Civil Procedure, section 
1948, subdivision 3, charging the ‘‘ United States Medi- 
cal College’ of the City of New York with exercising 
franchises and privileges without authority of law. 

EARL, J. The question to be determined in this case 
is whether the ‘‘United States Medical College” of 
the City of New York was legally incorporated at the 
time of the trial of this action. The defendants claim 
that it was legally incorporated under the act, chapter 
319 of the Laws of 1848, and the several acts amending 
the same and supplementary thereto. That act was 
entitled “An act for the incorporation of benevolent, 
charitable, scientific and missionary societies,’ and the 
first section, as originally enacted, provided that ‘‘ any 
five or more persons of full age, citizens of the United 
States, a majority of whom shall be citizens of this 
State, who shall desire to associate themselves for be- 
nevolent, charitable, scientific or missionary purposes, 
may make, sigu and acknowledge a certificate”’’ and 
become incorporated. 

That act was amended by chapter 51 of the Laws of 
1870, which provided that it should “ be deemed to au- 


(30) Bowie v. Poor School Soc., 75 W. Va. 300 (1881): For 
other cases in which the circumstances of the case were held 
to rebut the presumption of payment from lapse of time, see 
Ross v. Elisworth, 49 Me. 416 (1860); Hendrick y. Bannister, 12 
La. Ann. 373 (1857); Wemet v. Missisquoi Lime Co. , 46 Vt. 458 
(1874); Tomlin v. How, 1 Gilmer (Va.), 8 (1820). 














thorize the’incorporation of any society for the pur- 
pose of establishing and maintaining any educational 
institution or chapel, or place of Christian worship, of 
any parsonage, rectory or official residence of any 
bishop, pastor or minister of any Christian church or 
association; ’’ and section 3 of that act provided that 
“any university or college incorporated under the said 
act, or under this act, may take and hold by gift, 
grant, devise or bequest property or endowment not 
exceeding in value or amount one million of dollars.” 
Section 1 of the act of 1848 was again amended by 
chapter 649 of the Laws of 1872 so as to read as follows: 
“Any five or more persons-of full age, a majority of 
whom shall be citizens of and residents within the 
State wko shall desire to associate themselves together 
for benevolent, charitable, literary, scientific, mission- 
ary or mission or other Sunday school purposes, or for 
the purpose of mutual improvement in religious 
knowledge or the furtherance of religious opinion, or 
forany two or more of such objects combined, may 
make, sign and acknowledge” a certificate and become 
incorporated. 

We are of opinion that these acts did not authorize 
the formation of a medical college. According to the 
ordinary use of language a medical college would not 
be described as a scientific or literary institution. It 
would not be generally classified as such, and we do 
not think it was the purpose of the Legislature to au- 
thorize any five citizens at any time and place, and 
without any restriction to organize an institution which 
could in its own way, and upon such loose and liberal 
terms as it chose to prescribe, issue diplomas to its 
graduates and confer upon them the degree of doctor 
of medicine. Medical colleges had before been organ- 
ized by special acts, or under the general act of April 
5, 1813, which was not repealed by the act of 1848. Sub- 
sequently by the act, chapter 184 of the Laws of 1853, 
the Legislature dealt with the subject of medical col- 
leges. Section 6 of that act provides that any citizens, 
not less than ten in number, who may desire to found 
and endow a medical or surgical college or school 
within this State, may make, sign and acknowledge a 
certificate and become a corporation, as therein pro- 
vided. They are required to have an endowment of 
$50,000, and every college organized under that act has 
power to grant and confer upon its graduates the de- 
gree of doctor of medicine upon the recommendation 
of the board of professors of the college and of at least 
three curators of the medical profession appointed by 
the trustees. ‘‘ But no person shall receive a diploma 
conferring such degree unless he be of good moral 
character and of the age of twenty-one years, and shall 
have received a good English education, and shall have 
pursued the study of medicine and the sciences con- 
nected therewith, for at least three years after the age 
of sixteen years, and have received instruction from 
some physician or surgeon fully qualified to practice 
his profession, until he is qualified to entera medical 
college, and (except in cases hereafter provided) shall 
also after that age have attended two complete courses 
of lectures delivered in some incorporated medical col- 
lege.” 

It cannot be supposed that the Legislature intended 
to authorize the creation and operation of medical col- 
leges under the act of 1848, without any checks or re- 
strictions, while it requires that such colleges, organ- 
ized under the act of 1853, should comply with the re- 
quirements, perform the duties and be subject to the 
restrictions carefully specified in that act. We think 
that before the passage of the act of 1853 the only way 
for the incorporation of a medical college was either 
by special charter granted by the Legislature or under 
the act of 1812 above referred to. After the act of 1853 
the only general act for the formation of medical coi- 
leges was that act, and no medical college could there- 
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after be organized in this State except in the way pre- 
scribed in that act or by special charter granted by the 
Legislature. 

But it is claimed on the part of the defendants that 
if their college was originally illegally incorporated the 
corporation was legalized by the act, chapter 367 of the 
Laws of 1882. That act is entitled ‘‘An act to restrict 
the formation of corporations under chapter 319 of the 
Laws of 1848, entitled ‘An act to provide for the incor- 
poration of benevolent, charitable, scientific and mis- 
sionary societies,’ and the acts amendatory thereof,and 
to legalize the incorporation of certain societies or- 
ganized thereunder and to regulate the same.” 

If the act was intended to legalize the incorporation 
of this college its title is very deceptive and mislead- 
ing, because as has already been shown, it had noright 
to organize under the act of 1848, and was not there- 
after organized thereunder, or in fact in any way. Sec- 
tion 1 of the act of 1882 provides that “ hereafter no 
literary or scientific college or university shall be in- 
corporated under the provisious ofchapter 319 of the 
Laws of 1848 without the approval of the regents of 
the university.” 

As we have already stated, the terms ‘literary or 
scientific college or university ’’ do not embrace a med- 
ical college. Section 2 provides that “all scientific and 
all literary colleges and universities organized under 
said acts which shall have reported to the said regents 
within two years last past are hereby declared legally 
incorporated.’’ The United States Medical College is 
not a scientific or literary college, aud hence again is 
not embraced within this language. Reading the lan- 
guage of this act as we find it, it has reference only to 
scientific and literary colleges, organized and author- 
ized to be organized under the act of 1848, in whose or- 
ganization there has been some imperfection, and it 
was such corporations which are declared to be legally 
incorporated. Wehave no means of knowing from 
any thing contained in this act or from any thing of 
which we can take judicial notice that it was the in- 
tention of the Legislature, by the language used in the 
act,to legalize the incorporation of this college. If it was 
intended to do so, the language used by the framers of 
the act seems to have been intentionally deceptive. 
The words ** medical college’ are not found in the act 
of 1848, orin any of its amendments; and if it had 
been intended to deal with asubject of so much im- 
portance to the public health and the general welfare, 
it would probably have been mentioned in unmistaka- 
ble language. 

We are therefore of the opinion that the judg- 
meut below is right, and should be affirmed with 
costs. 

All concur. 


MARRIAGE—COMMUNITY PROPERTY—WIFE SU- 
ING HUSBAND. 
TEXAS SUPREME COURT, APRIL 29, 1884. 


RYAN Vv. BATEs. 


Where A., a married woman,sued her husband for debt, and 
also sued out awrit of attachment, and her husband's 
creditors intervened, claiming that A.’s attachment was 
collusive, that she and defendant were wife and husband, 
and that their debts were community debts, and the prop- 
erty on which the attachment was levied wascommunity, 
and the court charged the jury asa matter of law, with- 
out any qualification whatever, that because A. was the 
wife of defendant she could not lawfully have, in her fa- 
vor, a writ of attachment issued against the community 
property, and thereby acquire rights superior to other 
creditors, who had just debts against the community, 
held, error. 





Under our system of marital law a wife can, in a proper case, 
for the protection of her separate rights, maintain a suit 
in her own name against her husband. 


Fees from Tarrant couuty. 


Sawnie Robertson, for appellant. 
A, M. Carter, for appellee. 


Appellant brought suit against her husband, A. P. 
Ryan, upon two notes made by defendant and payable 
to appellant, and made affidavit for, and obtained a 
writ of attachment on the ground that said defendant 
was about to dispose of his property for the purpose of 
defrauding his creditors. Defendant allowed judg- 
ment to go by default. 

Appellee having also caused writs of attachment to 
be levied upon the same goods that appellant's attach- 
ment was levied upon, intervened in this cause, 
claiming that appellant’s lien was subordinate to 
theirs. 

On the trial it was shown that appellant’s debt was 
her separate property. 

The court charged the jury, that appellant “ being at 
the date of the institution of this suit the wife of de- 
fendant, * * * could not legally cause tobe is- 
sued and maintained a writ of attachment against the 
community property of herself and husband, so as 
thereby to acquire paramount rights over creditors 
holding debts, for the payment of which community 
property was liable.”” The charge is assigned as 
error, and is the only one relied upon for rever- 
sal. 

West, J. We are of the opinion that the court erred 
in instructing the jury without any qualification 
whatever, as matter of law, that the appellant, who 
was a creditor of appellee Ryan, because she was his 
wife when the suit was filed, could not lawfully have 
in her favora writ of attachment issued against the 
community property, and thereby acquire rights su- 
perior to other creditors who had just debts against the 
community. 

Under our system of marital law, as regulated bythe 
Constitution and statutes, and as expounded from 
time to time by this court, the wife can, in a proper 
case, for the protection of her separate rights, main- 
tain a suit in her own name against her hus- 
band. 

The case of Price v. Cole, 35 Tex. 471, was a suit by a 
wife against her husband to foreclose a lien created by 
a mortgage executed by the husband to the wife upon 
community property, to secure a separate debt due by 
him to his wife. A creditor intervened, and the court 
refused, at his instance, to foreclose the lien supposed 
to exist by reason of the wife’s note and mortgage. It 
was, in fact, treated as void as against creditors of the 
community. 

Upon argument, and an examination of the ques- 
tion, the Supreme Court, as then organized, in 1871-2, 
reversed the judgment of the court below, and ren- 
dered a judgment in favor of the wife on the note ex- 
ecuted to her by her husband, and entered a decree 
foreclosing the lien, and directing the land to be sold 
for payment of the wife’s debt. : 

In Hall v. Hall, 52 Tex. 298-299, this court had oc- 
casion to pass in review the opinion delivered in Price 
v. Cole, on this point. The case in which it was con- 
sidered was one of some interest and importance, both 
on account of the difficult legal question involved, and 
also by reason of the nature and character of the suit. 
The questions too were carefully and fully presented 
to the court by counsel of learning,experience and abil- 
ity. The case tov itself bears evidence of being fully 
considered by the court. It was there in effect held, 
and we believe correctly held in substance, thatan ac- 
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tion will lie in the name of the wife against her hus- 
baud on a promissory note, executed by him to her iu 
consideration of moneys, her separate property, 
loaned by her, after marriage, to her husband. 

It follows from this case, and it is there in substance 
80 stated, thatif the wife can maintain a suit as any 
other creditor can, then she must also be entitled to 
all such writs aud remedies against her husband that 
are allowed to other creditors. 

So also it has been held in Alabama, that what any 
other creditor may do to enforce the collection of his 
debts, or to secure their final payment, the wife may 
also do as to her separate estate under the limitations 
of the law enacted for her protection. See Walker v. 
Ambercrombie, 3 Tex. Law Rev. 151; Rowland v. Plum- 
mer, 50 Ala. 193; Wells on Sep. Prop. of Married 
Women, § 374. 

In Ohio it has been held that a wife may sue her hus- 
band on his note executed to her for money borrowed 
by him of her after marriage. Huber v. Huber, 10 Ohio 
Rep. 371 -2. 

In Maine the husband, for value and bonu fide in- 
dorsed and delivered a negotiable note to his wife; it 
was held she took the paper with the rights of any 
other indorsee. Motley v. Sawyer, 38 Me. 68; see herein 
post Tunks v. Grover, 57 id. 588. 

In New York it has been held that the wife can 
maintain trover against her husband. Whitney v. 
Whitney, 3 Abb. Prac. Rep. (N. 8.) 358; 49 Barb. (N.Y.) 
319; also that she may bring an action of ejectment, 
Minier v. Minier, 4 Lans. (N. Y.) 422. 

In Indiana it is held that the wife may sue her hus- 
band without anext friend to recover her separate 
property. Scott v. Scott, 13 Ind. 225. 

In New Hampshire, in Clough v. Russell, 55 N. H. 
281, it was said: ‘* The logical result seems to be that 
the status of marriage interposes no obstacle in the 
way ofeither party maintaining against the other a 
suit at law in respect to those contracts which the wife 
is empowered to make.” 

In Iowa it has been held that the wife may bring 
replevin against her husband to recover her separate 
property. Kramer v. Conger, 16 Iowa, 434. It was 
also in the same State held that ina proper case she 
would be entitled to the benefit of a writ of injunc- 
tion against her husband. Jones v. Jones, 19 Lowa, 

In Maine it has been held that the wife can garnish 
the husband as trustee for her debtor. In this con- 
nection, in this case, the court makes the following 
pertinent remarks: ‘‘Wesee no valid reason to debar 
her from it, even if it follows as a necessary result that 
she may array herself against her husband inan action 
at law to obtain it. Ubi jus ibi remedium; and when 
the Legislature has conferred rights of this descrip- 
tion upon married women in such emphatic terms, it 
is not for us to delay the appropriate process to en- 
force them, although long-cherished and familiar doc- 
trines of the common law are thereby overturned.”’ 
Tunks v. Grover, 57 Me. 588. 

Under the liberal provisions of our Constitution and 
laws for the protection and preservation of the separ- 
ate property and rights of married women, we are of 
opinion that the wife can maintain in her own name 
her action in the case under consideration. We also 
believe that she would be entitled, in a proper case, to 
the benefit of writs of attachment, sequestration, in- 
junction, or any like writ to which any other credi- 
tor would be entitled iu order to protect and preserve 
his rights. 

Of course, suits of this kind between husband and 
wife ought not to be encouraged, and ought, in every 
instance, to be scrutinized very closely indeed by the 
courts, and every effort made to prevent fraud and 





collusion between them to the prejudice of rights of 
creditors, or third parties. 

Reference has been made above to the case of Price 
v. Cole, and its partial affirmance by this court in Hall 
v. Hall, above cited. It may be proper to say, in this 
connection, that in the head-notes of the case of Grace 
v. Wade, 45 Tex. 523, the case of Price v. Coleis said 
to be overruled by that case. The statement is not en- 
tirely accurate. The case was only overruled in Grace 
v. Wade, on the question raised in it under the regis- 
tration laws, and as to an innocent purchaser without 
notice. In other respects it was not there questioned, 
and as we have seen in the later case of Hall v. Hall, 
above cited, it was expressly approved on the question 
as to whether a note and mortgage, executed directly 
to the wife by her husband, without the intervention 
of a trustee, were valid instruments. 

The judgment is reversed and 
manded. 


Nore.—See 43 Am. Rep. 589; 25 Alb. L. J. 302; 26 id. 
361, 462; 27 id. 263. 

In Schultz v. Schultz,27 Hun, 26, the Gen). Term First 
Dept., held, that under the act of 1860, ch. 90, § 7, the 
wife might maintain an action for assault and battery 
against tbe husband and procure au order of arrest 
therein. The Court of Appeals however on appeal from 
the order denying motion to vacate the order of arrest, 
with opinion, reversed the order and dismissed the 
complaint. 89 N. Y. 644. 

In Fitch v. Rathbun, 61 N. Y. 579, it was held, that 
‘“*Where household furniture belonging toa married 
woman is, with her consent taken to the house of her 
husband, mingled with his furniture and used there- 
with for the household purposes, it does not thereby 
become the property of her husband, but the title re- 
mains in her; and her assignee can maintain an action 
against the husband for acouversion thereof, or to re- 
cover the proceeds received by him on its sale.”” The 
court (p. 581), said: ‘The simple appropriation of 
any portion of her personal property to household use 
by the husband and wife, or the husband alone, by her 
consent, does not render it the property of the husband 
and liable for his debts; but her assignment of it car- 
ries with it a right of action against whoever converts 
it. Sherman v. Elder, 24 N. Y. 381, 384, 385.” 

Where a married woman living with her husband 
buys furniture with her own money and places it in 
the room occupied by them, in which the husband has 
also some furniture, a public cartman, who in her 
absence, under the employment and by the direction 
of her husband, takes the furniture from the room, in- 
cluding that belonging to the wife and delivers it to 
the husband, is liable to the wife for its conversion. 
Mead v. Jack, 16 N. Y. W. Dig. 402; Gen. T. N. Y. 
Com. Pleas.—{[Ep. Aus. L. J.] 

—_——_-—————_————_— 
RAILROADS—OBSTRUCTING STREET—INJURY— 
PROXIMATE CAUSE—DAMAGES. 

OHIO SUPREME COURT, JUNE 3, 1884.* 
PITTSBURGH, CINCINNATI AND St. Lours Ry. Co. v. 
STALEY. 

A railway company by its train unlawfully obstructed a vil- 
lage street. S. therefore walked around the rear of the 
train, entered another street, and there having selected 
one of the many routes to her home. slipped on some ice, 
fell, and sustained serious injury. Thesame railway com- 
pany had placed the ice there in the process of clearing its 
track, which occupied part of the street. The street was 
laid out after the railway was in use, and the rights of the 


*S.C., 1 Am. L. J. 136, to appear in 41 Ohio State Reports. 
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public in said street were subject to the rights of the rail- 
way company. 

Held, 1. The proximate cause of injury was the placing of 
the ice in the street. 

2. If the railway company way not in fault in so placing the 
ice, it was not liable for the injury caused by the fall. 


= to the District Court of Warren connty. 


On the 17th day of January, A. D. 1877, a freight 
train of the Pittsburgh, Cincinnati and St. Louis Ry. 
Co., bound east, went upon aside track at Morrow, 
Warren county, Ohio, at eight o’clock P. M., and re- 
mained there until five minutes after nine o'clock. Al- 
though the train crossed Center street in the village, 
no cars were uncoupled, and that street was com- 
pletely olocked. The only reason for this was the ex- 
pectation of the conductor that he would be ordered to 
move his train eastward at any moment. Mrs. Emily 
E. Staley and others, resident in the village at points 
north of the railway, were in church on Center street, 
one square south of the railway, when the train ar- 
rived. When the service ended they found the train 
blocking the street, and after waiting ten or fifteen 
minutes they went tothe west end (the rear) of the 
train, passed around the rear car, walked eastward be- 
tween the tracks the length of three or four cars, 
turned northward to cross another track of the rail- 
way, and as she was ‘‘ just stepping off the last track "’ 
she slipped upon some ice piled there, fell and sus- 
tained serious injury to her limb from the “hip 
down.”’ She suffered much pain, was confined to her 
bed foratime; to her room for a longer time, and 
claimed that her health was permanently impaired. A 
number of other women pursued the same route—some 
before, some behind, and some with Mrs. Staley. 
None of them fell. The evidence showed that it was 
unnecessary for her to step upon the pile of ice upon 
which she slipped and fell. The village of Morrow was 
laid out after the railway was in use, and one street, 
called Railroad street,’’ included the railway tracks 
and ran in the same direction with them. Snow fell 
and formed on the tracks in the streets. The com- 
pany, to clear its tracks for the passage of trains, re- 
moved the ice and snow, and cast it in the street on 
either side of the tracks. Mrs. Staley sued the com- 
pany. Evidence as to the manner in which the ice had 
been placed there was before the jury at the trial. 
The charge to the jury contained the following in- 
struction: 

‘‘But suppose the jury should find that there was 
negligence in the blocking of the street by the com- 
pany, not in the placing of the piles of dirt, ice or snow 
on or over which it is claimed the plaintiff fell, with- 
out fault on her part in going that way, or in the mode 
of going—what then is the law? 

‘* Here comes the difficulty in the application of the 
rule as to proximate or remote consequences. 

‘* Undoubtedly injuries might have been received by 
her as she passed around the train, for which the com- 
pany would not be liable. For instance, suppose as she 
passed along, attempting to cross the road, she had 
been struck by a stone thrown by some ruffian. Clearly 
she would not thus have beeninjured if she had not 
gone by that route, but itis equally clear thatjthis in- 
jury would not be one for which the company was lia- 
ble. 

‘But suppose the injury results while so prudently 
and carefully passing around by some other instru- 
meutality placed or maintained there by the defend- 
ant. I confess that I have great difficulty in arriving 
at a conclusion on this point. 

‘The law seems to me to be this: ‘That if the origi- 
nal act (in this case the blocking of the street) was 
wrongful and would naturally, according to the ordi- 
nary course of events, prove injurious to some other 





person or persons, and does actually result in injury 
through the intervention of other causes which were 
not wrongful, the injury shall be referred to the 
wrongful cause, passing by those which are innocent.’ 
And an illustration of this doctrine given in the law 
books is the wrongful throwing of the lighted squib, 
which being innocently warded off by several persons, 
at last struck and put out the eye of another person. 
The original thrower was held liable. 

Now it seems to me that the question whether the 
injury in this case to Mrs. Staley was the proximate 
result of the original blockiag of the street is one not 
to be settled by the court, but by the jury under ap- 
propriate instructions from the court. And I say to 
you that if the evidence shows that prior to the time 
in question the agents and servants of the company 
were in the habit frequently of blocking this same 
street by its cars unlawfully and negligently, and for 
more than five minutes, and persons thus prevented 
from crossing the street were accustomed to pass 
around theend of the train west of Center street, 
down Railroad street, and there cross the tracks and 
highway substantially as was done by the plaintiff,and 
these facts were known to the officers and agents of 
the company, that in such case the jury should 
determine under such circumstances whether the re- 
sult which followed to Mrs. Staley might reasonably 
have been anticipated by the company, the defendant, 
and if you find that it might, and there was no fault 
en the part of the plaintiff, the company in that would 
be liable. But if there was no such reason to appre- 
hend the result, [ say to you that it would not be the 
proximate result of the original act.” 

The verdict was for the sum Of $1,625 in favor of the 
plaintiff. A motion for a new trial was overruled, and 
a bill of exceptions, containing-all the evidence, duly 
made part of the record. 

Nineteen errors were counted on in the petition in 
error. The seventeenth complained of this charge. 
The District Court affirmed the judgment of the Com- 
mon Pleas, and we are asked to reverse the judgments 
of both courts. Other parts of the charge, and sev- 
eral refusals to charge as requested by the de- 
fendant, were also duly accepted and assigned for 
error. 


Charles Darlington, for plaintiff in error. 


J. D. Wallace and J. E. Smith, for defendant in er- 
ror. 


GRANGER, C.J. We are satisfied that the railway 
company violated section thirty-one (31) of the act re- 
lating to roads and highways, passed March 9, 1868 (S. 
& S. 669), and thereby became “liable for all damages 
arising to any person from such obstruction.” 

Counsel upon both sides have aided the court by able 
and carefully prepared arguments, citing and com- 
menting upon the numerous cases in which the ques- 
tion ‘‘ What was the proximate cause of the injury?” 
has been discussed by American and English courts. 

Cooley, J., at page 69 of his work on Torts, thus 
briefly states the test: ‘‘If the wrong and the result- 
ing damages are not known by common experience to 
be naturally and usually in sequence, and the damage 
does not, according to the ordinary course of events, 
follow from the wrong, then the wrong and the dam- 
age are not sufficiently conjoined or concateuated, as 
cause and effect, to support an action.” 

Apply this to the noted ‘‘ Squib " case, Scott v. Shep- 
herd, 2 W. Bl. 892. As soon as the fire reaches the ex- 
plosive material in the squib an explosion naturally 
and usually follows. If when thrown it falls so near a 
person that to pick it up and cast it hurriedly else- 
where is the obvious means of escape from harm, such 
action naturally, and we may add usually, follows. If 
this thus occurs in a crowded market space the natu- 
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raland usual result would be injury to some one 
other than the person at whom it was first thrown. So 
long as the act of the second thrower is the result of 
mere impulse to avert danger to himself by removing 
the dangerous thing to a distance, the first thrower’s 
act is in progress. But if the second thrower deliber- 
ates, even for a mere instant, and with intent to in- 
jure a third person, casts the squib at him, such delib- 
eration and intent puts an end totbe act of the first 
thrower, and the thing done by the second throw is 
not his fault. 

So also if a wholesale druggist prepares a jar of bel- 
ladonna, labels it ‘‘extract of dandelion,’”’ and sells it 
as such to a retail dealer, who uses it as ‘‘extract of 
dandelion” in filling a prescription. The great suffer- 
ing of the patient who takes the medicine so prepared 
is plainly the natural and usual result of the act of the 
wholesale dealer. In the case referred to the defend- 
ant prepared the jar to be sold to a retailer, whose 
regular business it was to incorporate it in prescrip- 
tions to be swallowed by patients. The ‘ concatena- 
tion’’ of Cooley, J., is particularly complete in the 
case of Thomas v. Winchester, 6 N. Y. 397. 

In Clark v. Chambers,7 C. L. J. 11, the defendant 
wrongfully placed a dangerous spiked hurdle in a pri- 
vate way, along which the plaintiff had a right to pass, 
Some person, without the defendant's knowledge, 
moved it a short distance, but left it still in the same 
private way. The plaintiff passing on a dark night, 
with knowledge of the original position of the hurdle, 
thinking to avoid it,came into collision with it and was 
injured. Having unlawfully placed the dangerous mov- 
able thing in a passage way,so long as it remained in that 
way, it was there by thedefendant’s act. That such a 
movable thing in such a place would be moved by a 
passer-by is, it seems to us, natural and not unusual; 
and he who originally placed it there should be held to 
contemplate such a possibility and be responsible for 
results so longas he suffers it to remain in that way. 

And we see Judge Cooley’s “concatenation” in 
Griggs v. Fechenstein, 14 Minn. 81, and Weick v. Lan- 
der, 75 Ill. 98. The injury complained of in each of 
these cases, by a plain, clear and simple chain of cause 
and effect, was ‘‘ conjoined ’’ to the wrongful act of the 
defendant, and was the result of its continuing force. 
In the Minnesota case the action of the defendant’s 
team frightened other horses, and we may well say 
forced them against the horse and sleigh of the plaint- 
iff. Inthe Illinois case the stoppage of the foremost 
wagon by defendant's fault forced the stoppage of the 
second wagon, ex necessitate passed into the second 
wagon and did the injury complained of. The like 
continuing force of the wrongful act is apparent in 
Brown v. Railway, 54 Wis. 342; S. C., 41 Am. Rep. 41; 
and Drake v. Kiely, 93 Penn. St. 492. 

In the Wisconsin case the wrongful act caused a 
pregnant woman to leave the train three miles short of 
her destination on a cloudy night. This act forced her 
to walk to the station. This effort caused the in- 
jury. 

In the Pennsylvania case the ‘ lad of tender age”’ 
was wrongfully and forcibly put upon a train, carried 
five miles and then put off. This act forced him to go 
over the five miles. The doing this caused the injury. 
In each case the precise thing that did the harm was 
forced upon the injured person by the wrongful act of 
the defendant. 

But the fact that she walked around the train was 
not the cause of Mrs. Staley’s injury. Other persons 
that night walked around the same train without 
harm. In the full possession of her faculties she passed 
safely around the obstruction and beyond its influ- 
ence; she was walking in a street in which others 
were then safely walking; she stepped upon a small 





pile of ice without necessity. She could at will have 
gone to the other side of it; she might have walked 
between the rails of the unoccupied track, from which 
the snow and ice had been removed, until she arrived 
at the usual crossing of Center street, from which the 
train (before she had passed around it) had excluded 
her. The turning to cross the track in order to there 
cross the street was a voluntary act on her part. It 
was aselection of one of several convenient routes to 
herhome. Weare unable to see any chain of cause 
and effect leading back from it to the obstructing train. 
True, if the train had not blocked the way, she would 
not probably have been at the time in Railroad street 
at the point where she decided to cross that street. 
But solongas the obstructing train did not compel 
her to take that precise route and step on that pile of 
ice in order to reach her home without undue delay, 
her decision to attempt to cross that street was in no 
sense—in no particular—forced by that train; hence it 
did not cause her fall. 

Thecharge attempted to trace a possible “ conca- 
tenation’”’ of cause and effect by stating “ that if the 
evidence shows that prior to the time in question the 
agents and servants of the company were in the habit 
frequently of blocking this same street by its cars un- 
lawfully and negligently, and for more than five min- 
utes, and persons thus prevented from crossing the 
street were accustomed to pass around the end of the 
train west of Center street, down Railroad street, and 
there cross the tracks aud highway substantially as 
was done by the plaintiff, and these facts were known 
to the officers and agents of the company, that in 
such case the jury should determine under such cir- 
cumstances whether the result which followed to Mrs. 
Staley might reasonably have been anticipated by the 
company, the defendant, and if you find that it might 
and there was no fault on the part of the plaintiff, the 
company in that would be liable.”’ 

As no evidence tended to show that prior to that 
night any one fell while passingthere, we do not per- 
ceive how knowledge by the company that people were 
in the habit of following the route taken by her, with- 
out any fault or injury, would make her fall a “ usual 
and natural”’ result of the obstruction of Center street 
by a train; or that such fall ** might reasonably be an- 
ticipated by the company.” 

It seems to us that unless the company was at fault 
in placing the ice where she trod upon it and fell no 
verdict ought to have assessed upon the defendant any 
damages for that fall. 

While we thus hold that the pile of ice was the 
proximate cause of Mr. Staley’s fall, we agree with the 
cases cited by her counsel, that in such cases ** the 
question as to whether the cause was remote or proxi- 
mate is for the jury under the instruction of the 
court.”’ But we think that the charge as given mis- 
led the jury, and that the evidence, as set outin the 
bill of exceptions, clearly proves that the act of step- 
ping on the ice where she fell was not forced by the 
train, but was the result of her own choice of route 
after the train had ceased to be an obstruction to her. 
The court should apply the law to those facts; and, as 
we understand it, such application determines that the 
position of the train was not the proximate cause of 
the fall. 

A demurrer to the petition raised the question 
whether the latter charged the company with any 
fault in the matter of the ice. Perhaps it may be con- 


strued as averring in substance that the blocking of 
the street compelled her to step upon the ice placed by 
the defendant, and that while so stepping, under such 
If this 


compulsion, she, without her own fault, fell. 
be so the demurred was rightly overruled, 
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We deem it unnecessary to considered the other al- 
leged errors. 

Judgment below reversed and cause remanded for a 
new trial. 

(See note, 41 Am. Rep. 53; 34 id. 92; 36 id. 382.—Ep.] 
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NEW YORK COURT OF APPEALS ABSTRACT. 

ASSIGNMENT FOR CREDITORS—PARTNERSHIP—TITLE 
OF ASSIGNEE—RELEASE.-—(1) The firm of L.& Co., exe- 
cuted to plaintiff, who was a creditor, a general assign- 
ment of allits property for the benefit of creditors. 
By it the assignee after paying partnership debts, if a 
surplus remained, was directed to pay the individual 
debts of the copartners, and to retarn to them any 
residue. At the time of the assignment the firm held 
a claim against the United States government, which 
was in the hands of a broker for collection. There- 
after plaintiff under an agreement with the members 
of the firm, returned to them a portion of the assigned 
property, and released his claim against the firm, upon 
receipt of a bond of indemnity, conditioned for the 
payment by them of the other firm debts,and an assign- 
meut to himself of all their rights and interest in the 
assigned property, except that so returned to them. 
The government claim was allowed and paid by draft 
to the order of the firm, which was delivered to de- 
fendant L., one of the copartners; he transferred it to 
the other defendants who had knowledge of the as- 
signment; they collected the same. Plaintiff had not 
been discharged as assignee, some of the firm debts re- 
mained unpaid, and it did not appear that the indi- 
vidual debts of the copartners had been paid. Held, 
that an action was properly brought by plaintiff, as as- 
signee, to recover the proceeds of the collection; that 
title to the claim passed to him as such assignee by 
virtue of the assignment, and the trust was not dis- 
charged, nor was the title affected by the subsequent 
agreement, as it did not transfer to him, individually, 
the assets held by him as trustee, but only the inter- 
est of the firm in any surplus. Brennan v. Willson, 71 
N. Y. 502; Em. Ind. Sav. Bank v. Roche, 93 id. 380. 
(2) A portion of the money restored by the govern- 
ment was paid by the old firm of L.& Co.,and as to that 
it is claimed the plaintiff cannot recover. Such prior 
firm was dissolved by the death of one of its members, 
but all its assets passed to the survivors who consti- 
tuted the new firm. They became the legal owners. 
The referee finds that they took possession of the as- 
sets and assumed the liabilities of the old firm and 
continued the business in the same partnership name; 
that before the death of the deceased partner he had 
withdrawn all his share of capital and assets and was 
still a debtor to the firm. The new firm having legal 
title to the assets could transferthem (Egberts v. 
Wood, 3 Paige, 525; Nehrboss v. Bliss, 88 N. Y. 600; 
Hoyt v. Sprague, 13 Otto, 613; Palmer v. Myers, 43 
Barb. 513, and if the executrix of the decedent had any 
equity to require their application to debts of the old 
firm as distinguished from those of the new, which 
her action made doubtful, she released the assignee 
from all such claims by her general release, and so 
ratified, if that were needed, the transfer to the assig- 
nee and freed the assets in his hands from any such 
claim. Stanfordv. Lockwood. Opinion by Finch, J. 


[Decided April 22, 1884.] 
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WILL—EQUITABLE CONVERSION—WHAT NECESSARY 
TO CONSTITUTE.—The provisions of a will must at least 
be of such a character as to leave no doubt of the tes- 
tator’s intent to have his real estate converted into 
personalty, in order to sustain the theory of equitable 
In White v. Howard, 46 N. Y. 144, 162, it 


conversion. 


was laid down by Grover, J., that ‘‘to constitutea 
conversion of real estate into personal, in the absence 
of an actual sale, it must be made the duty of, and ob- 
ligatory upon the trustees to sell it in any event. Such 
conversion rests upon the principle that equity con- 
siders that as done which cught to have been doue.” 
In that case the testator was a resident of the State of 
Connecticut, and by his will authorized the sale of 
his real estate in Connecticut, and the investment of 
the proceeds of the same in bonds and stocks and real 
estate located in the New England States or in the 
State of New York. A trust was created of the rest 
and residue for certain purposes therein named, and 
it was held that the will gave the trustee no power to 
sell the real estate of which the testator died seised, 
situate in New York, but that the same was to be re- 
garded as realty, and that the validity of the testa- 
mentary disposition thereof, and the rights of those 
claiming by descent, must be determined by the laws 
of this State. It is held in some of the reported cases 
that a positive direction to convert is required in order 
to authorize the application of the doctrine of the 
equitable conversion of real estate into personalty. 
Fowler v. Depau, 26 Barb. 224; Harris v. Clark, 7 N. 
Y. 242; Neely v. Grantham, 58 Penn. St. 433; 1 Jarm. 
on Wills (5th ed.), #584. The general tendency of the 
decisions is against an out-and-out conversion. Wright 
v. Trustees of M. E. Church, Hoff. Ch. *202, *208. 
When the question is, under the will, whether the de- 
visee or the heir failing the devisee takes an interest 
in land asland or as money, the true inquiry is 
whether the devisor has expressed a purpose that in 
the events which have happened the land shall be con- 
verted into money. Smith v. Claxton, 4 Mad. Ch. 484. 
While the rule laid down requires express direction 
for the conversion of real estate into personalty, yet 
cases may arise where the conversion may be implied 
from an express authority to sell, contained in the 
will, and where such a conversion is absolutely neces- 
sary to carry out the purpose or scheme of the testa- 
tor. See Power v. Cassidy, 79 N. Y. 602; 35 Am. Rep. 
550; Lent v. Howard, 89 N. Y. 169; Gourley v. Camp- 
belli, 66 id, 169. Hobson v. Hale. Opinion by Mil- 
ler, J. 

(Decided April 29, 1884.] 


MoRTGAGE—FORECLOSURE — POSSESSION ACQUIRED 
BY FRAUD NO DEFENSE IN EJ ECTMENT—LIMITATION. — 
(1) R. conveyed certain premises, subject to a mort- 
gage thereon to T., who executed to R. a mortgage 
for part of the purchase-price; T. conveyed to H.; R. 
foreclosed his mortgage, making H. and wife parties 
defendant. The former however had died prior 
to the commencement of the foreclosure suit, 
summons was served upon the latter, judgment of 
foreclosure was rendered and the premises sold 
thereon to R., who by the aid of a writ of assistance 
put T. out and got into possession; he then paid the 
prior mortgage and conveyed the premises to defend- 
ants. In an action of ejectment brought by the heirs 
of H., held, that the possession of T., after his deed to 
H., must be assumed to have,been as tenant under the 
latter, and upon his death, as tenant of his heirs, so 
that the possession of I. was theirs, and when he was 
expelled their possession was taken away; that as to 
them the judgment of foreclosure was a nullity, the 
possession so taken was unlawful and in all respects a 
trespass, and so was no defense to theaction. In most 
of the cases which have upheld the right of the mort- 
gagee, his possession was obtained with the consent, 
express or implied, of the owner of the land, although 
in some of them the mode of acquiring possession did 
not distinctly appear, and in many the rule is stated 
quite broadly and with little of reetriction or limita- 





tion. Van Duyne v. Thayre, 14 Wend. 233; Phyfev 
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Riley, 15 id. 248; Fox v. Lipe, 24 id. 164; Olmsted v- 
Elder, 5 N. Y. 144; Mickles v. Dillaye, 17 id. 80; Mick- 
les v. Townsend, 18 id. 575; Chase v. Peck, 21 id. 581; 
Waring v. Smyth, 2 Barb. Ch. 135; Pell v. Ulmar, 18 
N. Y. 189; Robinson v. Ryan, 25 id. 320; Winslow v. 
Clark, 47 id. 261; Madison Ave. Bapt. Ch. v. Ol. St. 
Bapt. Ch., 73 id. 82; Gross v. Welwood, 90 id. 638. It 
is scarcely necessary to review the authorities and,con- 
sider them in detail, for none of them have ever gone 
so far as to hold that a possession of the mortgagee 
acquired by either force or fraud, against the will and 
consent of the rightful owner, and without even color 
of lawful authority as it respects such owner, and 
amounting only toa pure trespass, was sufficient to 
defend an action of ejectment. The possession re- 
quisite for such a defense must have about it, at least, 
some basis of right as against the owner evicted. Often 
his assent or acquiescence may be inferred from slight 
circumstances, but the right cannot be founded upon 
an absolute wrong. (2) Defendant’s grantor, took 
possession, claiming title in March, 1858; plaintiff L. 
becume of age in December, 1864, and an action was 
commenced in November, 1878. eld, that it was not 
barred as against L. by the statute; that she had 
twenty years from the time when she became of age in 
which to bring the action. Acker v. Acker, 16 Hun, 
174; 81 N. Y. 143. Howell v. Leavitt. Opinion by 
Finch, J. 

[Decided A pril 29, 1884.] 


—_———__>____——. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

TRIAL—ERROR IN CHARGE.—When acase turns upon 
the question which of two witnesses whose testimony 
is antagonistic isto be credited, is is error for the 
court to instruct the jury as to which one is to be be- 
believed rather than the other. Corn Exchange Bank 
v. Scheppas. Opinion by Miller, J. (See 55 N. Y. 
579.—Ep.) 

(Decided April 21, 1884.] 


REMOVAL OF CAUSE—SEPARATE RESIDENCE MUST EX- 
IST WHEN SUIT BEGUN AND PETITION FILED.—We 
think the Circuit Court was clearly right in sending 
the case back to the State court. The suit was begun 
in 1870. At that time Shirley was a citizen of Texas. 
The proceeding to bring in the trustees of the sold-out 
company was not the commencement of a new suit, 
but the continuation of the old one. The trustees 
were nothing more than the legal representatives of 
the company that had been sold out, and took its place 
on the record as a party. The suit remained the same, 
but with the name of one of the parties changed. In 
Gibson v. Bruce, 108 U. 8. 561, it was decided that 
under the act of March 3, 1875, ch. 137, a suit could not 
be removed on the ground of citizenship, unless the 
requisite citizenship existed both when the suit was 
begun and when the petition for removal was filed; 
and in Cable v. Ellis, 110 U. S. 389, that a substituted 
party comes into a suit subject to all the disabilities 
of him whose place he takes, so far as the right of re- 
moval is concerned. The record shows that Shirley 
was a citizen of Texas when the suit was begun, and 
the right of the railroad company to remove the suit, 
even if the necessary citizenship had existed, expired 
with the first term of the State court after the act of 
1875 went into effect at which the case could have been 
tried. Long after this time had elapsed, the railroad 
company filed an answer to an amended petition and 
actually went to trial in the State court. This trial 
resulted in another judgment against the company, 
which was also reversed by the Supreme Court, and 





thecase sent back for another trial. The trustees 
were not brought in as parties until all this had been 
done. It follows that the necessary citizenship did 
not exist at the commencement of the suit, and that 
the petition for removal was filed too late. Without 
considering any of the other questions in the case, we 
affirm the order to remand. Houston & Texas R. v. 
Shirley. Opinion by Waite, C. J. 

{Decided April 14, 1884.] 


JURISDICTION — COURT WILL EXAMINE RECORD— 
CITIZENSHIP—REV ERSAL CARRIES CostTs.—- (1) It is the 
duty of the Supreme Court, of its own motion, to note 
critically the record upon which a case comes before 
it, in order to test the jurisdiction of the court below. 
This rule was adopted in Capron v. Van Noorden, 2 
Cranch, 126, decided in 1804, where a judgmeut was 
reversed on the application of the party against whom 
it had been rendered in the Circuit Court, for want of 
the allegation of his own citizenship, which he ought 
to have made to establish the jurisdiction which he 
had invoked. This case was cited with approval by 
Chief Justice Marshall in Brown v. Keene, 8 Pet. 112. 
See also Jackson v. Ashton, id. 148; Bors v. Preston, 
30 Alb. L. J. 111 U.S. The course of the court, is 
when no motion is made by either party, on its own 
motion, to reverse such a judgment for want of juris- 
diction, not only in cases where it is shown, nega- 
tively, by a plea to the jurisdiction, that jurisdiction 
does not exist, but even when it does not appear, 
affirmatively, that it does exist. Pequignot v. Penn- 
sylvania R. Co., 16 How. 104. It acts upon the prin- 
ciple that the judicial power of the United States must 
not be exerted in acase to which itdoes not extend, 
even if both parties desire to have it exerted. Cutler 
v. Rae, 7 How. 729. I consider therefore that when 
there was a plea tothe jurisdiction of the Circuit 
Court in a case brought here by a writ of error, the 
first duty of this court is sua sponte, if not moved to it 
by either party, to examine the sufficiency of that plea, 
and thus to take care that neither the Circuit Court 
nor this court shall use the judicial power of the 
United States in a case to which the Constitution and 
laws of the United States have not extended that 
power. United States v. Huckabee, 16 Wall. 414; 
Barney v. Baltimore, 6 id. 280; Thompson v. Railroad 
Co., id. 134; Hurst v. Hollingsworth, 100 U. 8S. 100; 
Williams v. Nortawa, 104 id. 209. In Grace v. Ameri- 
can Central Ins. Co., 109 U. 8. 278, it is true that this 
court passed upon all the questions in the case affect- 
ing its merits, although it reversed the judgment be- 
cause the jurisdiction of the Circuit Court was not 
apparent; but it was thought convenient and proper 
to do so, in that case, because the record itself made it 
probable that its omission of the statements necessary 
to show jurisdiction was inadvertent, and might be 
supplied for a future trial in the same court. In the 
present case however the want of jurisdiction appears 
affirmatively from the record. (2) To entitle a party 
to a removal of a cause to a Federal court, it must ap- 
pear affirmatively from the record, that at the time of 
the bringing of the suit in the State court, and at the 
time of the petitionfor removal, the parties, plaintiff 
and defendant, were citizens of separate States. Grace 
v. American Central Ins. Co., 109 U. 8S. 278-283; Rob- 
ertson v. Cease, 97 id. 646. (3) A party having wrong- 
fully removed a case to a Federal court, and upon ad- 
verse judgment, then prosecuted an appeal to the Su- 
preme Court, where the judgment below is reversed 
on account of want of jurisdiction, is responsible for 
allcosts, since to him is attributable the error upon 
which his success is based. Winchester v. Jackson, 3 
Cranch, 514; Assessors v. Osbornes, 9 Wall. 567--575; 
Mountalet v. Murray, 4 Cranch, 46. The whole subject 
was very much discussed by Mr. Justice Woodbury in 
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the case of Burnham v. Rangeley, 2 Woodb. & Min. 
417--424, where he collects a large number of authori- 
ties on the subject. In the present case, the writ of 
error is not dismissed for want of jurisdiction in this 
court; on the contrary, the jurisdiction of the court 
is exercised in reversing the judgment for want of 
jurisdiction in the Cireuit Court; and although ina 
formal and nominal sense the plaintiffs in error pre- 
vailin obtaining areversal of a judgment against 
them, the cause of that reversal is their own fault in 
invoking a jurisdiction to which they had no right to 
resort, and its effect is, to defeat the entire proceed- 
ing which they originated and have prosecuted. Rail- 
road Co. v. Swan. Opinion by Matthews, J. 

{Decided April 21, 1884.] 


———_~_>—__—— 


TEXAS SUPREME COURT ABSTRACT. 

MUNICIPAL CORPORATION — POWER TO BORROW 
MONEY—CONFLICT IN AUTHORITIES.—The question of 
the implied right of municipal corporations to borrow 
money, or issue bonds with all the qualities of paper 
negotiable by the law merchant, has undergone fre- 
quent adjudication in the American courts. It has 
also been extensively discussed by the ablest elemen- 
tary writers and commentators upon the subjects to 
which the question properly belongs. The weight of 
authority, so far as the State decisions are concerned, 
seems to favorthe power. The majority of elemen- 
tary writers are decidedly opposed to it. Milis v. Glea- 
son, 11 Wis. 470; Bank v. Chillicothe, 7 Ohio, part 2, p. 
31; Williamsport v. Commonwealth, 84 Penn. St. 487; 
Clarke v. School District, 3 R. I. 199; City of Galena 
v. Corinth, 48 Ill. 423; contra Hackettstown v. Sunck- 
ham, 37 N. J. L. 191; Knapp v. Hoboken, 39 N. Y. 394; 
Dent v. Cook, 45 Ga. 323; Hamlin v. Meadville. 6 Neb. 
227; Beaman v. Board of Police, 42 Miss. 238; Capmar- 
tin v. Police Jury, 23 La. Ann. 190; Dill. Munic. 
Bonds, 12, 18, 14; Dill. Munic. Corp., § 117, et seq; 
Burroughs on Pub. Sece., ch. 5; 2 Daniel Neg. Inst. 
1527 et seq. In the Supreme Court of the United 
States, where the puint is most frequently raised, the 
question is in a very unsettled state, and some of the 
decisions of that court seem difficult to reconcile with 
each other. Police Jury v. Button, 15 Wall. 656; 
Wells v. Supervisors, 102 U. 8. 625; Mayor v. Ray, 19 
Wall. 484; Lynde v. County, 16 id.6; Hitchcock v. Gal- 
veston, 96 U. S. 341; see also Gause v. Clarksville, 5 
Dill. 165. [tis to be noted however that whenever in 
that tribunal the power has been sustained, it has been 
by a divided court, whenever it has been denied the 
court has been unanimous. The decisions, too, have 
been made to rest more or less upon the policy of the 
particular State in which the cases have arisen, in re- 
ference to the issuance of negotiable bonds by munici- 
pal corporations. Robertson v. Breedlove. Opinion by 
Willie, C. J. 
{Decided March 24, 1884.] 


ASSIGNMENT FOR CREDITORS—INVENTORY PART OF 
—PROVIDING FOR RELEASE OF ASSIGNOR.—Where the 
deed of assignment conveyed certain designated prop- 
erty, without interms declaring that the property 
thus conveyed was all the assignor possessed, except 
that exempt from forced sale, but the inventory made 
a part of the assignment, and the required oath con- 
tained clear and unequivocal declarations that the 
property conveyed by the deed, and named particu- 
larly in the inventory, was all the estate of the as- 
signor, of every character, which he owned, except 
named property which was exempt from forced sale, 
held, those papers should be taken together as the 
assignment, and the deed considered with reference 





to them, and thus considered the deed in question is a 
valid one. Burrill on Assignments, 128; Norton v. 
Kearney, 10 Wis. 448; Van Vleet v. Slauson, 45 Barb. 
317; Kruse v. Prindle, 8 Oregon, 158; Burrow v. Lebn- 
dorff, 8 lowa, 96; Holt v. Bancroft, 30 Ala. 195; Down- 
ing v. Kintzing,2 8S. & R. 326. It is unimportant 
whether the assignment reserves to the assignor any 
surplus remaining after payment of the consenting 
creditors. The statute itself regulates that matter. 
An assignment providing for the release of the debtor 
by consenting creditors is valid, and as for non-con- 
senting creditors the statute provides for them and 
the manner of enforcing their claims. Cases will be 
found fully collected in notes to Burrill on Assign- 
ments, sections 184-200. See also Livermore v. 
Jenckes, 21 How. 126; Brashear v. West, 7 Pet. 609. 
Keating v. Vaughan. Opinion by Stayton, J. 

(Decided May 9, 1884.] 





PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

NEGLIGENCE—EXPLOSION OF GAS IN SEWER—NOTICE 
—CONTRIBUTORY NEGLIGENCE.—Where injury has re- 
sulted from a defect in asewer or gas main, notice 
or knowledge will be assumed when the circumstances 
are such that the municipal authorities, by the exer- 
cise of proper and reasorable diligence, might have 
known of the defect which caused the damage. If a 
person knew that illuminating gas was escaping into 
his house from a main, and that it might explode, it 
was his duty to withdraw from the premises or to take 
suitable precautions for his safety. Whether he had 
such knowledge or not was a question for the jury. 
An ordinary man is not bound to know that illumin- 
ating gas when mixed in certain proportions with the 
common air is explosive. As was said in the case of the 
Oil City Gas Co.v. Robinson, 99 Penn.St.1, such knowl- 
edge might be presumed of an expert, or of one whose 
education would necessarily involve some knowledge 
of chemistry, but it would be going too far to presume 
such knowledge of a saloon-keeper. <A. was injured 
by an explosion of illuminating gas, which had found 
its way into his house through an untrapped drain 
leading from a sewer belonging to the municipality. 
The sewer received the gas from a gas main whose end, 
situated near A.’s home, had been stopped by a 
wooden plug, which had rotted out. A patrolman and 
others testified to noticing the smell of illuminating 
gas in the street ten or twelve days before the explo- 
sion. Held, that this evidence should have been sub- 
mitted toa jury in order to determine the question 
whether the municipal officials, by the exercise of 
a proper diligence could have discovered the defect in 
the gas main in time to have had it properly repaired 
before the explosion. McLaughlin v. City of Corry, 
27 P. F. Smith, 109; Fritsch v. Clty of Allegheny, 10 
Nor. 226. Kibele v. City of Philadelphia. Opinion by 
Gordon, J. [See 30 Eng. R. 569.—Ep.] 
[Decided Feb. 18, 1884.] 


BoUNDARY — CENTER OF STREET — COVENANT — 
EVIDENCE OTHER THAN MAPS—REFERENCE TO DEED 
—DEDICATION — LIMITATIONS.—(1) It is well settled 
law that on the sale of a lot bounded by a street, the 
title passes to the center of the street, if the grantor 
had title to the land covered thereby, unless he re- 
served it either expressly or by clearimplication. Paul 
v.Carver, 2 Casey, 223; Cox v. Freedley, 9 id. 124; Trutt 
v. Spotts, 6 Nor. 339; Spackman v. Steidel, 7 id. 453. 
When one, who is the proprietor of the portion of the 
town in which the lands lie, sells and conveys the lots 
according tc a plan which shows them to be ona street 
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or alley, it creates an implied covenant of the exist- 
ence of the street or alley. Trutt v. Spotts, supra. 
The fact that it does not appear ou the borough maps or 
plans is immaterial as between parties claiming under 
the original owner and affected with knowledge of his 
plan. (2) In the absence of the original draft or plan 
employed by the grantor its place may be supplied 
from other evidence from which the jury are to deter- 
mine the location of the disputed street or alley. (8) 
Mere different and disconnected acts of trespass ex- 
tending over parts of several years are clearly insuffi- 
cient to establish any right to obstruct an alley under 
the statute of limitations or to bar the public character 
which has been stamped on the land by its dedication 
to public use as an alley. Transue v. Sell. Opinion by 
Paxson, J. [As to first point see 28 Am. Rep. 75; 32 
id. 719; 23 id. 229; 31 Eng. R. 689.—EFp.] 

(Decided March 24, 1884.] 


MASTER AND SERVANT—TO FIX LIABILITY, RELA- 
TION OF, MUST EXIST—RESPONDEAT SUPERIOR.— Where 
the owner of a property refused to allow the servants 





of athird party to carry down through his store some 
heavy bags of paper, which the said third party had 
purchased from him, and which were stored in the up- 
per part of the building, but told them they could 
throw them out of the window, the fact of such in- 
struction does not create such a relation between the 
owner and the ssid servants as to render him liable 
when they do this in such negligent manner as to in- 
jure one passing by in the street below. The case of 
Stevens v. Armstrong, 10 N. Y. 345, is in point. There 
the defendants were merchants in the city of Troy, 
N. Y. They sold to the Messrs. Plum a box which was 
in the upper loft of the defendant’s store. The Messrs. 
Plum sent their porter for it. The latter went upon 
defendants’ premises to remove it, and while engaged 
in lowering the box with a tackle an accident occurred 
through the porter's negligence, by means of which the 
plaintiff was injured. The Court of Appeals ruled 
that ‘‘the defendants could not be held liable for the 
negligent acts of the porter, by virtue of the principle 
applicable to the relation of master and servant unless 
that relation in fact subsisted. Knowing and permit- 
ting the porter to go into the loft to get the box, his 
being in fact at the time the servant of Plum, and ac- 
tually acting in his employment, did not constitute 
him in any degree the agent or servant of the defend- 
ants while engaged in removing the box. The rela- 
tion of master and servant cannot be created but by 
contract, express or implied, between the master and 
servant.’’ The only distinction between that case and 
the one in hané consists in the fact that in the latter 
Shoneman directed the bales to be thrown out of the 
window, which is a distinction without a difference. 
If in the New York case the defendants had directed 
the porter to lower the box by means of the tackle 
they would not have been responsible for his negli- 
genee in doing so any more than Mr. Shoneman is lia- 
ble for having directed Hemingway's servants to 
remove the bales by way of the window. I concede 
that if Shoneman had directed the manner of throw- 
ing the bales out of the window, and that if this par- 
ticular bale had been thrown in accordance with such 
direction, he would have been responsible. This is as 
far as the cases go. McCullough v. Shoneman. Opinion 
by Paxson, J. 

(Decided Feb. 4, 1884.] 


EASEMENT — COVENANT NOT TO BUILD — INJUNC- 
TION.—A. conveyed part of his ground in the city of 
Philadelphia to the trustees of a church in fee, the 
deed of conveyance containing acovenant that ‘the 
said trustees should have full right to place windows in 








the east and north wall of the building to be erected 
by them on the lot conveyed, and that for the pur- 
pose of securing light and air to the said building to be 
erected as aforesaid, no wall, building or obstruction 
whatever shall hereafter at any time be built, erected 
or put by the said A., his heirs or assigns, on his said 
remaining ground within fourteen feet of the east line 
of the hereby granted lot.’’ A provision was added 
that if at any time the building ceased to be used as a 
place of religious worship, then the right of placing 
the windows in the east wall should cease, and the 
grantee, his heirs and assigns, might thereupon close 
the same. The trustees erected the building, and af- 
ter using it for many years as a church, sold it to the 
city of Philadelphia in 1872, since which time it has 
been used as a public school. C. having in the mean- 
time acquired title to the remaining ground subject to 
the easement, began the erection of a brass foundry, 
the wall of which was distant ten feet from the east 
wall of the public school building, whereupon the city 
prayed foran injunction to restrain the erection of 
such wall. Held, that though the building erected by 
the trustees of the church had ceased to be used as a 
place of religious worship, and the right to maintain 
windows in the east wall thereof accordingly 
ceased, nevertheless the covenant not to erect any 
building within fourteen feet remained unimpaired. 
And that the injunction prayed for should be granted 
accordingly. Jleld, that the value of such covenant 
does not consist in furnishing light and air alone; se- 
curity against fire and annoyance from noise being ad 
ditional reasons for upholding it. Veaton’s Appeal. 
Opinion per Curiam. 

(Decided Jan. 28, 1884. ] 


EVIDENCL—RESPONSIVE ANSWER-- EJECTMENT—DI- 
VIDING CLAIM.—(1) The rule that the evidence of two 
witnesses, or of one witness and corroborative circum- 
stances equivalent to another, is necessary to overcome 
a responsive answer in chancery does not apply when 
the answer is made on “‘information received.’’ The 
evidence of one witness may then be sufficient. Eaton’s 
Appeal, 16 P. F. Smith, 483; 3 Greenl. Ev., § 287. (2 
Where as to part of the property in dispute ejectment 
would be an adequate remedy, yet if the title to the 
balance could only be settled by bill in equity the 
plaintiff will not be compelled to divide his claim, and 
the eutire subject-matter will be adjudicated in 
equity. Locher’s Appeal. Opinion by Sterrett, J. 
[Decided Jan. 7, 1884.] 


COVENANT—TO PAY INTEREST SURVIVES—LIMITA- 
TION—POWER OF SALE IN EXECUTORS. — (1) A covenant 
entered into by a decedent in his life-time, guarantee- 
ing the payment of interest on a mortgage until the 
mortgaged premises are so improved as to constitute 
an adequate security for the mortgage debt, survives 
him, and can be enforced against his executors and ad- 
ministrators, so as to recover interest accruing after 
the death of the decedent. Quain’s Appeal, 10 Harris, 
510, explained, and its principle not extended to the 
present case. See also Gardiner v. Painter, 3 Phila. R. 
365; Williams’ Appeal, 11 Wright, 283. (2) The lien of 
such a covenant as is above specified can only be con- 
tinued against the real estate of the decedent by bring- 
ing suit thereon within five years of the decedent’s 
death, or by filing a copy of said covenant within said 
period. (3) A mere testamentary power of sale vested 
in executors to sell real estate will not work a conver- 
sion. There is no direction here to sell; only a power. 
It ought to be settled by this time that in order to 
work a conversion there must be either (1st) a positive 
direction to sell, or (2d) an absolute necessity to sell 
in order to execute the will, or (8d) such a blending of 
real aud personal estate by the testator in his will as 
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to clearly show that he intended to create a fund out 
of both real and personal estate,and to bequeath the 
said fund as money. In each of the two latter cases 
an intent to convert will be implied. These proposi- 
tions are settled by aline of authorities. It is sufficient 
to refer to the late cases of Jones v. Caldwell, 1 Out. 42 
Roland v. Miller, 11 Week. Not. 431; Lindley’s Appeal, 
13 id. 65. We have neither of these requirements ip 
the will of this testator. The most that can be said is 
that he made a mistake as to the extent of his estate 
and a sale of his real estate became necessary in order 
to pay his debts. But this is not to the purpose. The 
scheme of his will did not contemplate this, and if by 
reason of the depreciation of his property, or for other 
cause, a necessity to sell the real estate arose which 
was not foreseen by the testator, it will not work a 
conversion, for the obvious reason that a conversion is 
always a question of intent. Hunt's Appeal. Opinion 
by Paxson, J. 

[Decided Feb. 4, 1884.] 


—— 


NEVADA SUPREME COURT ABSTRACT. 


TAXATION-—CIRCUS OF NON-RESIDENT.—A travelling 
circus and menagerie, owned by a non-resident, and 
brought into this State to be exhibited at various 
points, the owner intending to take it into another 
State after such exhibitions, is not subject to taxation 
in this State. As well might a resident of another 
State be taxed on his money and team, if he comes on 
avisit tothe State,to remain a week. Barnes v. 
Woodbury, 17 Nev.383; Conley v.Chedic,7 id.341; State 
v. Engle, 34 N. J. Law, 427; Hoyt v. Com., 23 N. Y. 
240; id. 245. Robinson v. Longley. Opinion by Leon- 
ard, J. 

[Decided Aug., 1883. 


AGENCY--RESTRICTION ON AUTHORITY—SALE—VEN- 
DOR WITHOUT TITLE.—(1) It is ordinarily the duty of 
parties who deal with agents to ascertain the extent of 
their authority ; but when a principal puts the agent for- 
ward as a general agent, or places him ina position 
where others are justified in the belief that his powers 
are general, the restrictions privately imposed on the 
agent are immaterial, except as between him and the 
principal. A railroad superintendent may be pre- 
sumed to have authority to determine an ordinary 
matter, such as the receipt of fuel for the company. F. 
& M. Bank v. B. & D. Bank, 28 N. Y. 425; T. W.& 
W. R. Co. v. Rodrigues, 47 Ill. 188; McKiernan v. Len- 
zen, 56 Cal. 61; Southgate v. A. & P. R. R. Co., 61 Mo. 
89; In re German M. Co., 19 Law & Eq. 591; Walker v. 
G. W. R. Co.,2L. R. Exch. 228; Wild v. N. Y. & A. 
S. M. Co., 59 N. Y. 644. (2) Where a purchaser has no- 
tice that the goods about to be sold to him are uot the 
property of the vendor, the owners after the sale may 
recover the goods ortheir value. Sacalaris v. Eureka 
& P. Rk. Co. Opinion by Belknap, J. 

[Decided Nov. 24, 1883.] 


—_— — a 


RHODE ISLAND SUPREME COURT 


ABSTRACT. 





ARBITRATION AND AWARD—EX PARTE EVIDENCE— 
ALL MUST MEET—MAJORITY MAY DECIDE.—Under an 
agreement of arbitration by which differences between 
A. and B. relative to certain premises were submitted 
to two arbitrators who, if they could notagree, were to 
call in a third, and the decision of any two of the three 
was to be final; a third was called in, and of the three 





two of them, in the absence of the other, examined 
the premises and heard ex parte statements from B., 
A. uot being present and not having been notified; 
the third also examined the premises alone, and heard 
ex parte statements from B. in the absence of A., and 
without notice to him, the information thus gained 
being influential in determining the award; and sub- 
sequently the three heard ex parte statements from A. 
in the absence of B., and without notice to him. Held, 
that the award was illegally made and null: First, be- 
cause the parties interested were not notified; second, 
because the arbitrators did not act together. The rea- 
soning of this court in the case of Cleland v. Hedly, 
5 R. I. 163, with regard to the illegality of receiving 
any ex parte evidence in cases of this sort, without no- 
tice to the opposite party, is abundantly supported by 
the authorities, and we are content with the law as 
therein stated. It is decisive of the case at bar upon 
that point. See also Selby v. Gibson, 1 Har. & J. 362, 
note; Lutz v. Linthicum, 8 Pet. 165; Bushey v. Cul- 
ver, 26 Md. 534; Collins v. Vanderbilt, 8 Bosw. 313; 
Bullitt v. Musgrave, 3 Gill, 31; Webber v. Ives, 1 Ty- 
ler, 441; Frey v. Vanlear, 1 Serg. & R. 435; Chaplin v. 
Kirwan, 1 Dall. 187; Peters v. Newkirk, 6 Cow. 103; 
Banton v. Gale, 6 B. Mon. 260. The second reason 
why the award in this case cannot be sustained is that 
the arbitrators did not act together. It is a well-set- 
tled rule that where the submission is to the several 
arbitrators jointly, all must act and act together. And 
this rule obtains as well in those cases where the ma- 
jority are authorized to make an award which shall be 
binding upon the parties to the submission, as where 
entire unanimity is required. Said Mr. Justice Nel- 
son in Harris v. Norton, 7 Wend. 554: “ Referees have 
no power to act unless all attend. The concurrence of 
two, had the third been present, would have been 
enough; but only two attending, they could dono act 
affecting the rights of the parties.”” And the law is 
the same with regard to arbitrators as to referees. In 
Hoff v. Taylor, 5 N. J. Law, 829, the court states the 
rule as follows: ‘All are to deliberate, consult, reason ; 
but the weight or majority of opinion is the rule. 
The whole court is to hear, but the claim which gives 
the most suffrages is to prevail.’’ Says Mr. Justice 
Breece, in Smith v. Smith, 28 Ill. 56, 60: ‘‘They must 
each be present at every meeting, aud the witnesses 
and the parties must be examined in the presence of 
them all; for the parties are entitled to have recourse 
to the arguments, experience and judgment of each 
arbitrator at every stage of the proceedings brought to 
bear on the minds of his fellow judges, so that by con- 
ference they shall mutually assist each other in arriv- 
ing ata just conclusion. To the same effect are both 
the English and American decisions almost without 
exception. See Kyd on Awards, 105, 106; Russell on 
Arbitration, 209; Morse on Arbitration and Award, 
152, 153; Thompson v. Mitchell, 35 Me. 281; Jn re 
Plews & Middleton, 6 Q. B. (N. S.) 845; Little v. 
Newton, 9 Dowl. P. C. 487: Lord v. Lord, 5 El. & B. 
404; Lyon v. Blossom, 4 Duer, 318, 525; MelInroy v. 
Benedict, 11 Johns. Rep. 402. Wood v. Helme. Opin- 
ion by Tillinghast, J. To appear in 14 R. I. Rep. [See 
20 Eng. R. 522—Ep.] 





MICHIGAN SUPREME COURT ABSTRACT. 


PROCESS—ONE ATTENDING TRIAL AS PARTY OR WIT- 
NESS—SERVICE ON, SET ASIDE.—The relator resides at 
Bay City, in the county of Bay. He was a party to 
two suits pending in the county of Huron, and went 
to Bad Ax to attend on the trial thereof. He was ex- 
amined as a witness in one of the causes, and the 
other was continued. He makes oath that he wasa 
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necessary witness in the two cases, and attended the 
court for the sole purpose of giving his evidence. 
While so in attendance he was served with a sum- 
mous in another case. He applied to the court, ona 
showing of the facts, to set aside the service, but the 
application was refused. He now moves in this court 
for a writofmandamus. We think thecase is within 
the principle of Watson v. Judge of Superior Court, 
40 Mich. 729, and that the writ should issue. Public 
policy, the due administration of justice, and protec- 
tion to parties and witnesses alike demandit. There 
would be no question about it if the suit had been 
commenced by arrest; but the reasons for exemption 
are applicable, though with somewhat less force, in 
other cases also. The following cases may be referred 
to for the general reasons: Norris v. Beach, 2 Johns. 
294; Sanford v. Close, 3 Cow. 381; Dixon v. Ely, 4 Ed. 
Ch. 557; Clark v. Grant, 2 Wend. 257; Seaver v. Rob- 
inson, 3 Duer, 622; Person v. Grier, 66 N. Y. 124; 
Matthews v. Tufts, 87 id. 568; Hall’s case, 1 Tyler, 274; 
In re Healey, 53 Vt. 694; Miles v. McCullough, 1 Bin. 
77; Halsey v. Stewart, 4 N. J. Law, 366; Dunganv. 
Miller, 37 N. J. 182; Vincent v. Watson, 1 Rich. Law, 
194; Sadler v. Ray, 5id. 523; Martin v. Ramsey, 7 
Humph. 260; Dickenson’s case, 3 Harr. (Del.) 517; 
Henegar v. Spangler, 29 Ga. 217; May v. Shumway, 16 
Gray, 86; Thompson's case, 122 Mass. 428; Ballinger v. 
Elliot, 72 N. C. 596; Parker v. Hotchkiss, 1 Wall. Jr. 
269; Juneau Bank v. MeSpedan, 5 Biss. 64; Arding v. 
Flower, 8 Term R. 534; Newton v. Askew, 6 Hare, 
319; Persee v. Persee, 5 H. L. Cas. 671. See also In re 
Cannon, 47 Mich. 481; 8S. C., 11 N. W. Rep. 280. The 
case of Case v. Rorabacher, 15 Mich. 537, is different. 
In that case the party claiming the privilege was at- 
tending court within the jurisdiction of his residence. 
Mitchell vy. Wixon. Opinion by Cooley, C. J. 


[Decided April 30, 1884.] 


SALE—WHEN TITLE PASSES—ATTACHMENT—JURY’S 
AWARD OF DAMAGES.—When property sold has been 
identified, it is immaterial that it had not been re- 
ceived and weighed by the purchaser, and the quan- 
tity agreed upon ascertained, before a levy undera 
writ of attachment against the vendor, and the sale 
must stand. Wherea record fails to show how a jury 
made up their award of damages, and it was possible 
for them, on the evidence, to award the amount, with- 
out including improper items, a judgment will not be 
disturbed, because they may have included the im- 
proper items. Adams Mining Co. v. Senter, 26 Mich. 
73; Lingham v. Eggleston, 27 id. 324; Hatch v. Fowler, 
28 id. 205; Hahn v. Fredericks, 30 id. 223; Wilkinson v. 
Holiday, 33 id. 386; Grant v. Merchants’, etc., Bank, 
35 id. 515; Scotten v. Sutter, 37 id. 526; Brewer v. Salt 
Ass’n, 47 id. 526; 11 N. W. Rep. 370. Sandler v. 
Bresnahan. Opinion by Cooley, C. J. 

(Decided April 30, 1884.] 


a 


IOWA SUPREME COURT ABSTRACT. 


NOVATION—SURRENDER OF NOTES SECURED—MORT- 
GAGE CONTINUES IN FORCE--POWER OF ATTORNEY.—(1) 
A debtor is discharged from all personal liability by an 
agreement of his creditor to accept another in his stead. 
The acceptance of anew debtor does not raise a new 
debt, but merely transfers the old one. The 
debt itself is not changed by the novation. A mort- 
gage continues in force until the debt is satisfied; and 
it is not discharged by the surrender of the notes se- 
cured and the acceptance of others in their stead from 
a new debtor. No mere change in the form of the 
debt, nor, as we think, in the personnel of the debtor, 





has the effect to discharge it. Sloan v. Rice, 41 Iowa, 
465; Packard v. Kingman, 11 id. 219; Henderschott v. 
Ping, 24 id. 134; Watkins v. Hill, 8 Pick. 522; Pomeroy 
v. Rice, 16 id. 22. (2) Where a power of attorney is 
given to cancel a mortgage and take a new one in its 
place the mere cancellation of the old mortgage under 
the power is of no effect unless a new mortgage is 


taken. 56 Iowa, 622; 10 N. W. Rep. 214. Foster vy. 
Paine. Opinion by Reed, J. 


[Decided March 20, 1884.] 


RECENT ENGLISH DECISIONS. 





WILL—LEGACIES—INTEREST ON UNPAID.—A_ testa- 
tor bequeathed various legacies, and amongst others a 
legacy to each of the sons and daughters of FE. P., 
whether born in the testator’s life-time or after his 
decease; and the will contained the following words: 
“ T direct that the said several hereinbefore-mentioned 
legacies shall be paid within four years after my de- 
cease.”’ The executors paid certain of the legacies 
within one year after the death of the testator. The 
assets were amply sufficient to pay all the legacies, but 
other legacies had not been paid, because the legatees, 
being infants, were unable to give receipts for the 
same. The question was from what date interest was 
payable on the unpaid legacies. Held, that the direc- 
tion as to payment was merely for the general conven 
ience of the estate, for which purpose it was not neces 
sary to postpone the payment of the legacies; and 
that therefore the several unpaid legacies should be 
credited with interest from the end of one year after 
the testator’s death. Varley v. Winn,2 K. & J. 700, 
followed. Chan. Div., March 15, 1884. Olive vy. 
Westerman. Opinion by Kay, J. (50 L. T. Rep. 
(N. S.] 355.) [See9 Alb. L. J. 175; 17 id. 279.—Ep.] 


PARTNERSHIP—REAL PROPERTY OF, PERSONALTY— 
CANNOT BE RE-CONVERTED.—Real property belonging 
to a partnership, being regarded in equity as person- 
alty in consequence of being impressed by equity with 
an implied trust for sale, cannot be reconverted, so as 
to avoid liability to probate duty at the death of one 
of the partners, by any thing short of a binding agree- 
ment between the partners which takes effect at the 
death. And therefore where one partner assumed by 
his will to reconvert real proverty belonging to the 
partnership, in pursuance of an alleged agreement be- 
tween the partners that he should do so by his will, 
the liability to probate duty was not ousted. (2) A. 
and B. carried on business in partnership together. 
An arrangement was made between A. and B. that 
A.’s share of the real property of the partnership 
should remain in the business after A.’s death, B. to 
pay an annual sum equal to 5 per cent upon the value 
of A.’s share as rent for it. These terms were em- 
bodied in A.’s will, and B. assented to them. Subject 
to these terms, A. devised and bequeathed all his 
property to his executors upon trust for his wife E, 
A. died, and B. paid to A.’s executors an annual sum 
equal to 5 per cent upon the value of A.’s_ share in the 
real property of the partnership. FE. afterward died, 
having made her will, whereby she confirmed the dis- 
positions in her husband’s will, and subject thereto 
devised and bequeathed her property to her children. 
Held, that A.’s share of the real property of the part- 
nership was personal property, and so liable to pro- 
bate duty, both under his will and under E.’s will, and 
that there was no such agreement made between the 
partners as was effectual to reconvert the property 
into realty. The judgment of Pollock and Huddles- 
ton, BB., and North, J, (48 L, T. Rep. [N. 8S.] 608), 
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affirmed. Custance v. Bradshaw, 4 Hare, 315, over- 


ruled. Ct. of App., Jan. 17, 1884. Attorney-General 
v. Hubbuck. Opinions by Coleridge, L. C. J., Brett, 
M. R., and Bowen, L. J. (50 L. T. Rep. [N. 8.] 374.) 


AGENCY—POWER TO SELL, NOT TO PLEDGE.—An au- 
thority in a power of attorney ‘‘to negotiate, make 
sale, dispose of, assign, and transfer, or cause to be 
procured and assigned, and transferred,’’ at discre- 
tion, “all or any of the government promissory 
notes * * * standingin my name or belonging to 
me * * * and for the purposes aforesaid, to sign 
forme every contract, or agreement, acceptance, or 
other document’,”’ held (affirming the judgment of 
the court below), not to give authority to indorse a 
promissory note by way of pledge as security fora 
loan. Bank of Bengal v. Macleod, 5 Moo. Ind. App. 
1:7 Moo. P. C. 35, distinguished. Jud. Com. Priv. 
Conn., March 1, 1884. Jonmenjoy Coondoo vy. Watson. 
Opinion per Curiam. (50 L.'T. Rep. [N.S.] 411.) [See 
28 Eng. Rep. 838.—Ep.] 


CONTRACT--CONSIDERATION--EVIDENCE TO EXPLAIN. 
—By an agreement in writing G. agreed that Y. should 
receive all the money that was then due, and which 
should become due to G. upon the winding-up of the 
Barnstaple Second Annuitant Society, Y. paying to 
G. out of such money the sum of 100]. The consider- 
ation was stated to be “ta sum of money this day 
paid, etc.’”’ Held, that evidence was admissible 
to show that in addition to the consideration 
expressed there was another consideration, namely, 
that Y. should vote for the winding-up of the 
society. (. B. Div., March 4, 1884. Matter of Barn- 
staple Second Annuitant Society. Opinions by Day 
and Smith, JJ. (50 L. T. Rep. [N. S.] 425.) 


EXECUTOR AND ADMINISTRATOR—WILL NOT PRO- 
BATED—NO AUTHORITY TO SUE.—A bill of exchange 
had been indorsed by a testatrix, who was the holder 
thereof,and paid in to her bankers for collection in the 
usual course of business. Before the bill became due 
the testatrix died, and when it became due the plaint- 
iffs, as her executors, demanded the return of the bill, 
or its value. The bankers refused to deliver up the 
bill, on the ground that the plaintiffs hac not taken 
out probate, but said they were ready and willing to 
give up the bill to the plaintiffs on their production of 
probate. Whereupon the plaintiffs, before taking out 
probate, began an action against the bankers for the 
delivery up of the bill, or its value, and for damages 
for its detention. Held, that all proceedings in the 
action should be stayed as frivolous and vexatious, 
until the plaintiffs took out probate. Webb v. Adkins, 
14 C. B. 401; 23 L. J. 96, ©. P., followed. Q. B. Div., 
March 6, 1884. Turn v. Com. Bank, Sydney. Opin- 
ions by Lopes, Stephen and Cave, JJ. (50 L. T. Rep. 
[N. S.] 365. 


—_—_____—_——. 


CRIMINAL LAW. 

INDICTMENT—DEFECTIVE—ARREST — AFFIDAVIT TO 
OBTAIN.—An affidavit alleging that affiant ‘‘ has good 
reason to believe, and does believe,”’ that a certain 
person has committed an offense, is not sufficient to 
authorize a justice to issue a warrant for his arrest. 
The affidavit must be upon knowledge, and not mere 
conjecture. Bish. Crim. Proc., §§ 716-719; Com. v. 


Lottery Tickets, 5 Cush. 369; Brown v. Kelley, 20 
Mich. 27; People v. judge of Wayne Circuit, 36 id. 
334; Swart v. Kimball, 43 id. 451; S. C.,5 N. W. Rep. 
635. The complaint must set up the facts constituting 
the offense on the knowledge of the person making the 





complaint, and if he does not know them, other wit- 


nesses must be examined who do know them; and no 
person can be arrested on the mere belief of the per- 
son making the complaint. The liberty of the citizen 
is not held upon so slender a tenure as that. Badger 
v. Reade, 36 Mich. 774; People v. Recorder of Albany, 
6 Hill, 429; Proctor v. Prout, 17 Mich. 473. An indict- 
ment alleging that defendant “was engaged in, and 
did carry on the business ”’ of selling at retail, and as 
a beverage, spirituous liquors, etc., does not charge an 
offense under the laws of Michigan, unless some par- 
ticular instance of the illegal traffic is specified. Peo- 
ple v. Minnock, 18 N. W. Rep. 390. Sup. Ct. Mich., 
April 30, 1884. People v. Heffron. Opinion by Champ- 
lin, J. (19 N. W. Rep. 170.) 


RAPE—STATEMENTS—RES GESTA—MEDICAL EXPERT. 
—Upon an indictment for rape of a female child, evi- 
dence is admissible of the answers given by the girl 
two or three days after the alleged injury, to the ques- 
tions of her mother, induced by the girl’s singular de- 
meanor. Suchstatements are apart of the res geste, 
and their weight is for the jury. A hypothetical 
question put to a physician, whether in his opinion, 
the facts assumed would constitute rape, is altogether 
improper, being a demand for his legal, instead of his 
medical, knowledge. Yet if he gives a correct answer. 
the impropriety of the question is no ground fora new 
trial. Sup. Ct. Mich., April 30, 1884. People v. Brown. 
Opinion by Campbell, J. (19 N. W. Rep. 172.) 


SENTENCE—CUMULATIVE ILLEGAL.— Where a pris- 
oner, convicted for two separate offenses, was senten- 
ced to serve three months for the first, from Janu- 
ary 25th to April 24th, and for a like term for the sec- 
ond offense, from and after April 24th, unless the first 
term should expire before that time, in which case the 
second should begin at the termination of the first, 
held, that the second sentence was void. The peti- 
tioner, having served out the term under the first sen- 
tence, now applies in hubeas corpus for a discharge, on 
the ground that cumulative sentences are illegal. We 
have no statute providing for such sentences; and in 
the absence of statutory provision therefor the ques- 
tion presented is not without difficulty, as the follow- 
ing cases will abundantly show. Wilkes’ case, 4 Brown, 
Parl. Cas. 360; Queen v. Cutbush, L. R., 2 Q. B. 379; 
State v. Smith, 5 Day, 175; Brown v. Com., 4 Rawle, 
259; Warden of State Prison v. Allen, 11 Ind. 389; 
James v. Ward, 2 Metc. (Ky.) 271; Kite v. Com., 11 
Metce. 581; Ex parte Meyers, 44 Mo. 279; Ex parte Rob- 
erts, 9 Nev. 44; People v. Forbes, 22 Cal. 135; Brown 
v. Rice, 57 Mo. 56; People v. Whetson, Cent. Law J. 
(1875) 552. But expressing no opinion upon the general 
question, we think a sentence to confinement to take 
effect inthe future cannot be sustained, unless it is 
certain and definite, and not subject to undefined and 
uncertain contingencies. Sup. Ct. Mich., April 30, 
1884. Bloom’s case. Opinion by Cooley, C. J. (19 N. 
W. Rep. 200.) [See 29 Eng. Rep. 432.—EbD.] 


a 


AN ENGLISH COUNTY COURT. 

T is County Court day at D., and the local practi- 

tioners are all at their offices at 9 sharp, waiting for 
the last stray fish that may come to the net. I havea 
jury case with S., ‘Mr. Attorney-General,’ as we 
have dubbed him, and two or three smaller matters 
against less dangerous antagonists, but these are all 
prepared and will cost me no trouble this morning. I 
have seen my witnesses, looked up my cases and am 
ready for the fray. What I now await is the visit of 
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the country folk, who after having made up their 
minds to rely upon their own unaided eloquence will 
surely lose heart at the last moment and run to the 
lawyer. And here comes the first batch tumbling up 
stairs, a dirty ‘‘ butty’’ collier, who has not even 
taken the pains to wash himself for court day, his 
burly, masterful wife, and his witnesses, two pitmen, 
one of whom rejoices in the name of “ Killers ’’ Grant. 
As none of the party can either read or write I have 
to make a wild guess anddub my man Achilles, which 
classic cognomen he accepts without compunction. 
Twenty minutes suffice to despatch this batch, for I 
hear the noise of many voices below. The needful 
guinea is duly paid and party No.1 adjourns to the 
court to make room for No. 2, and so on till at 10:30 
comes a luli, and I take a final look at my papers and 
fix myself upfor the court-room. At the last moment 
a belated litigant rushes in and half past eleven strikes 
from thechurch tower before I find myself outside 
the office and on the way to battle. 

The registrar has of course been sitting since 10, and 
has by this time disposed of all the undefended causes 
so that I have scarcely donned my gown and entered 
court when the judge’s door opens, and witha quick 
resolute step, Sir Rupert moves to his bench, bobs to 
the bar, and the first case is called. 

The first case happens also to be my friend H.’s first 
appearance, and he is sadly overweighted by the griz- 
zled veteran on the other side. The judge however 
with his usual kindness to beginners, helps H. through, 
and if he does not exactly score a victory, yet he does 
not suffer a thorough-going defeat, aud as he confesses 
to all afterward, ‘‘it wasn’t half so terrible after all, 
you know.” 

And now it is noon, the hour fixed for juries. In 
five minutes the seven jurors are sworn, and “ Mr. 
Attorney-Geueral”’ is opening for the plaintiff. 8S. is 
aself-made man; beginning as an office boy he has 
made his way by force of ability; he owes every thing 
to the County Court, for itis the reputation acquired 
there which has built upfor hima practice now sec- 
ond to noue in the county. Personally he is not popu- 
lar with his brethren, but the plain truth is that he 
has been tvo successful to be popular. They look at 
him and think of clients lost. Havivg no old grudges 
against him myself, J can judge him more fairly. I 
esteen him a model advocate, aud a good man to deal 
with. To-day he will probably earn 30 or 40 guineas, 
for it may safely be assumed that he is engaged in at 
least three-fourths of the cases on the list. 

Now let us takea look at the judge. Stout, with a 
grizzled beard, a broad forehead, and eyes that al- 
most speak, Sir Rupert is a terror to bogus wit- 
nesses and all the other frauds who haunt a court- 
house. He is hardly less dreaded by the slow coaches 
of the bar who cannot keep up with his intellectual 
pace. But he is beyond all question the right man in 
the right place. 

Thoroughly acquainted with the staple trades of the 
district and their intricate customs and rules, and a 
warm but honest friend of the working man, his de- 
cisions are accepted with general content, seldom ap- 
pealed and still seldomer reversed. His patience with 
beginners is inexhaustible fora time,-but after a cer- 
tain period he evidently considers their novitiate 
passed, and thenceforth they must take their chances 
with the rest. One thing he hates—prolixity. Before 
him an advocate must be quick, willing to take points 
without laboring them, and economical of speech. 
But whilst we are discussing the judge our trial is 
going rapidly on. 

In an hour S. has opened his case and called his evi- 
dence and my turn hascome. Ten minutes suffices 





for my opening, half an hour for my three witnesses, 
and then in accordance with our usual practice we 
waive our further speeches and leave the case with the 
court. Sir Rupert sums up carefully and fully with a 
distinct intention of showing the jury which side 
ought to win, and at ten minutes after two the jury 
are ready with averdict, and the case involving a ques- 
tion of some £40 is decided. The total expense of the 
action to the losing party will probably be about £7 or 
£8 taxed costs of the other side, and £10 to his own 
attorney, and from the inception of the suit to its 
final decision not six weeks have elapsed. It is in this 
way and in tribunals such as these, that the great bulk 
of English litigation is disposed of. No wonder the 
County Courts are popular. 

The jury are no sooner out of the box than the next 
case is begun. The judge takes his chocolate and bis 
cuits on the bench, and the attorney who wants his 
lunch must get it as best he cau,for the court waits for 
no man. One cumbersome account case is relegated 
to the registrar, two or three are settled by consent, 
every one works with a will, and by five o’clock we see 
the list conquered and the judgment summonses 
reached. By six, the court-room is silent and de 
serted, and County Court day is over. 

As itisa fine evening we may rely upon meeting 
most of our confreres on the cricket field, and accord- 
ingly thither we repair and close the day with ‘beer 
and skittles.” 


CORRESPONDENCE. 


A CORRECTION. 


Editor of the Albany Law Journal : 

In your valuable journal of date July 19, 1884, page 
45, Lhave observed an article headed ‘* The Presump 
tion of Survivorship.” 

Rule one reads as follows: ‘“‘There is no presump- 
tion as to the order in which two or more persons died 
who are shown to have perished in the same accident, 
shipwreck or battle. The law regards them as having 
died at the same instant.”’ 

Your first reference is to the California Civil Code, 
section 1963, subdivision 40. 

You commit two errors. Ist. It is not the Civil 
Code, but the Code of Civil Procedure, which regulates 
this subject—Evidence—Indirect Evidence, Inferences 
and Presumptions—commencing with section 1957. 

2d. Subdivision 40, section 1963 of the Code of Civil 
Procedure, provides that where two persons perish in 
the same calamity, such a shipwreck, battle or confla- 
gration, and it is not shown who died first, etc., survi- 
vorship is presumed from the probabilities resulting 
from strength, age and sex, according to the following 
rules. 

It is unnecessary for me to quote the entire section, 
as you may understand its provisions by a glance at 
the section itself. 

I believe there has been no change in section 1963 
since the adoption of our Codes in January, 1873. 

Yours respectfully, 
W. F. HENNING. 

Napa, Cal., July 26, 1884. 














THE ALBANY LAW JOURNAL. 


121 











The Albany Law Journal. 


ALBANY, AuGéusTr 16, 1884. 








CURRENT TOPICS. 

HE Superior Court of the city of New York has 
had several judges of remarkable ability. If 

not representing one of the greatest of these intel- 
lects, the name of Bosworth is at least one of the 
most familiar to our profession, and reminds us of a 
long, useful and honorable professional life. Fit- 
ting commemoration of the death of this excellent 
man was had at a meeting of the bench and bar of 
the city on the 13th of June last, and the proceed- 
ings have now been published in a pamphlet, ac- 
companied by a portrait of the judge. Addresses 
were made by Messrs. David Dudley Field, William 
Allen Butler, Edwards Pierrepont and ex-Governor 
Hoffman. Judge Bosworth was a justice of the 
Superior Court twelve years, and at one time chief 
justice. Later he was a member of the board of 
police commissioners. After his retirement from 
the bench his services were in great request as a 
referee. His ten volumes of reports will give him 
that professional immortality which most lawyers 
fall short of. In his remarks at the bar meeting 
Mr. Butler aptly characterized Judge Bosworth as 
follows: ‘‘In Chief Justice Oakley we admired his 
massive intellect and native judicial instinct; in 
Chief Justice Duer, his ardent, impulsive love of 
justice, his large and various learning, his discur- 
sive but well trained faculties; while in Chief 
Justice Bosworth what we specially admired, if I 
mistake not, was his acute, clear and discriminating 
mind, aided by the natural vigor of his intellect, 
which gave him, if not a larger grasp of all the 
principles of the law, a firmer grasp of those which 
were required for constant application to the sub- 
jects of his special inquiry, than belonged to other 
men. With him the judicial faculty was like a 
true, well-tempered blade, remarkable not so much 
for its polish as for the keenness of its edge, and 
the sharpness of its point, never wielded for mere 
display, never turned aside in irrelevant contests, 
and always fairly and fearlessly used in the inter- 
est and service of justice. As a member of the 
junior bar, when Judge Bosworth came on the 
bench in 1851, and during his term of twelve years’ 
service, I was often before him, and it was to me 
always most interesting and instructive to try 
causes in his court. He possessed qualities which, 
while perhaps not indispensable for a proper exer- 
cise of judicial anthority, greatly enhance the 
pleasure and satisfaction of the practitioner. His 
imperturbability, his patience, his great sagacity, 
his quickness and dexterity, if I may so call it, in 
detecting and defeating technical, insufficient or 
unworthy causes of action or defenses, the ease 
with which he disposed of difficult questions of 
law, the clearness with which he presented ques- 
tions of fact to the jury, the quiet humor which he 
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was fond of exhibiting without in the least de- 
tracting from the dignity of his office, the absolute 
impartiality with which he held the scales of jus- 
tice, all these are traits which many of us can re- 
call with special satisfaction. The calm serenity 
and even temper which distinguished him then 
were conspicuous in all his life, the later years of 
which were full of respect and honor, but it is to 
his judicial career that I chiefly recur, and to his 
judicial record, as made up in the volumes of Sand- 
ford and Duer, and the ten volumes of his own re- 
ports. It is a record of faithful, unwearied and 
fruitful labor in the high and responsible office 
which he filled,” 


In the remarks of Judge Pierrepont we find the 
following of especial interest: ‘‘I think that there 
has been no instance in which a lawyer has reached 
eminence in our profession who was born fo for- 
tune, unless he lost it while young. There have 
been some apparent exceptions, but investigation 
has proved that they were not exceptions at all. 
More than eighteen hundred years ago the rich 
young man learned that he could not enter the king- 
dom of Heaven unless he relieved himself of his 
riches; and experience proves that it is equally 
hard for a rich young man ever to reach the inner 
temple of the law. For many years the case of 
Lord Mansfield was cited as an instance to the 
contrary. This rested upon the authority of a let- 
ter written by the Earl to a literary man who 
wished to write the life of the lord chief justice, 
then in the plenitude of his greatness. In this 
letter now extant the lord chief justice says: ‘My 
success in life is not very remarkable; my father 
was a man of rank and fashion. Early in life I 
was introduced into the best company, and my cir- 
cumstances enabled me to support the character of a 
man of fortune. To these advantages I chiefly owe my 
success,’ Many years later, Lord Chancellor Camp- 
bell uncovered the utter snobbery of that untruth- 
ful letter, and showed that William Murray, the 
embryo lord chief justice of England, was the 
eleventh child of a prolific Scotch woman, who 
bore fourteen paupers to her poverty-stricken lord, 
and that her boy William was tattered and bare- 
footed, living for years on oatmeal porridge, with 
fish occasionally in their season, and that his won- 
derful success was due entirely to his great natural 
abilities and intense ambition, stimulated by the 
nortification of his extreme poverty. Lord Camp- 
bell says: ‘His circumstances did not enable him 
to support the character of a man of fortune, and 
he did not owe his success to the advantages which 
he then enumerated,’ and characterizes Lord Mans- 
field’s letter as an ‘ebullition of aristocratic inso- 
lence.” ” * * * Like all good men, as he knew 
the world better, and realized its trials, its tempta- 
tions and its sorrows, he grew lenient toward the 
shortcomings of his fellow-men,-and in later years 
he seemed to have adopted as the motto of his life 
the words of the martyred Lincoln: ‘With malice 
toward none; with charity for all; with firmness in 
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the right as God gives us to see the right.’” We 
would commend this last sentence to the considera 
tion of men in these times of heated political dis- 
cussion and indefensible assaults on private char- 
acter. 


There is a great deal of popular exaggeration of 
lawyer’s incomes. A recent article in a newspaper 
of this city has undertaken to give an estimate of 
the incomes of the bar of this city, and has un- 
questionably grossly exaggerated them. We-have 
not seen the article in question, but an account of 
it from the New York Daily Register comes to us 
roundabout from the Ohio Law Journal. If this 
account of our lawyer's earnings were true we 
should look for a large and speedy immigration 
hither from Ohio, if not from the city of New 
York. The Register’s statement is: ‘‘The larger 
number of the names given appear in the class of 
three thousand a year and under. In_ smaller 
classes are those said to have an income of three 
thousand a year or more, five thousand a year or 
over, and ten thousand or over. In the latter class 
are mentioned apparently fourteen or fifteen indi- 
viduals, besides three firms. Probably the reader 
is intended to understand that the mémbers of the 
firms that are mentioned each have an income of 
that class. Of course these estimates are to be 
deemed as guesses, and some of them, the Albany 
Express says, are stupendous errors, but on the 
whole, the estimate seems to be accepted as indi 
cating a fair sort of general average.” We do not 
suppose that there are more than six or eight law- 
yers in this city who have a regular income of ten 
thousand dollars, and we do not suppose there 
are more than a dozen or fifteen others who have 
an income of five thousand dollars. There are un- 
doubtedly a good many who have an income of 
three thousand dollars—very likely two score of 
this class, but the great mass of our two hundred 
lawyers are ‘‘under” that sum. We speak of 
average incomes which can reasonably be depended 
on. Now and then a lawyer of the less fortunate 
classes makes a lucky hit, and receives a large in- 
come fora year or two, and then he is cited asa 
constant recipient of such an income. In the war 
times of income returns to the government the 
popular idea of lawyers’ incomes received a rude 
shock, and we do not suppose that times have much 
changed —certainly not much for the better. 
Every lawyer does a great deal of work for which 
he gets no pay or very poor pay, and especially is 
this true of litigated business which makes the 
most show. Many of the quieter lawyers, concerned 
with estates and conveyancing, take in yearly sums 
that would astonish their brethren who do the 
talking in the courts. But outside of a few great 
firms in every large town or city, who monopolize 
the important and lucrative business, the profession 
is not very well paid. We see no reason to doubt 
the soundness of the adage laid down by some 
lawyer, that it is the lot of the profession to ‘“‘ work 
hard, live well and die poor.” 


, 





Some months ago a book was published entitled 
the Bench and Bar of Chicago, purporting to give 
biographical sketches of the judges and leading 
members of the Chicago bar. The Chicago Legal 
News now says: ‘*The unsuspecting world were 
led to believe that this book had been prepared 
and published for the sole purpose of spreading 
the fame of those lawyers of this city who had 
earned a position of eminence through their perse- 
verance and ability, but from a suit purporting to 
be commenced lately in the Superior Court of this 
city by the publisher of this book against a mem- 
ber of the Chicago bar to recover $500 for insertion 
of his biography and portrait therein, it appears 
that the public have been entirely misled in regard 
to the motive which induced its publication. At 
least this bit of evidence tends to a conclusion in 
that direction.” This sort of thing is very com- 
mon in this part of the country, but we are aston- 
ished to learn that it has infected the modest, quiet, 
retiring genius of Chicago. Among us the most 
offensive form is the ‘‘ Lives of Self-Made Men,” 
who are almost uniformly those who worship their 
maker, and are willing to pay roundly for being 
portrayed and biographed. Why is it that self- 
made men are generally so noisily and offensively 
conceited? We can tell them as far off as we can 
see their portraits. There is a smirk of self-satis- 
faction that seems to say, ‘‘ just see what I have 
done with my little hatchet!’’ We receive a great 
many self-advertisements of such men, and the 
waste-paper basket yawns for them. Among us 
the ‘*County History ” is the worst humbug of the 
kind in question. Glib-tongued agents go about 
among the innocent and well-to-do rural people, 
and persuade them to have their biographies writ- 
ten, and their portraits and a view of their home- 
stead engraved and published, and to pay a sum 
equal to a year’s profits of their acres for the privil- 
ege. The innocently-vain subjects dress up in their 
unaccustomed Sunday toggery and jewelry, and sit 
for their pictures, and they always look their very 
worst. We keep a pair of the very heaviest Indian 
clubs at our hand in our office, on purpose to brain 
the first county history man who comes to inveigle 
us. We must say however that we admire the 
pluck of the Chicago lawyer who refuses to pay, 
for he has probably not got his money’s worth. 
These publishing fellows are worse than the light- 
ning-rod frauds, and charge from $200 to $300 for 
a steel portrait worth $75, and $200 for a ‘‘bio- 
graphical sketch ” worth nothing whatever. 


It is fortunate for the London Law Times that it 
does not flourish in our free and enlightened coun- 
try, or at least in that part of it known as West 
Virginia, where bold and saucy editors are sum- 
marily dealt with for contempt. Mr. Justice Man- 
isty was asked for a stay of execution pend- 
ing appeal, and peremptorily refused it, observing: 
‘* Every case that is tried now, whether the sum is 
£20 or £20,000, up gets the counsel and asks that 
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execution shall be stayed. As to facilitating an 
appeal, I cannot. I hope that by this time next 
year the law will be very different from what it is 
now. I think the state of things at this moment, 
which enables appeals in this matter, is a scandal on 
the administration of the law. It is a perfect 
scandal. I hope it will be altered next year, if not 
within a month or two. It is very good for the bar 
and for solicitors; but it is utter destruction for 
clients. Clients little know how they are dealt with. 
I quite understand solicitors enjoying the sport. I 
hope and trust that before long solicitors will find 
that their clients will refuse to pay their bills when 
they most unreasonably take cases to the Court of 
Appeal for £50, £60, or £100. If they take my ad- 
vice they will refuse to pay the solicitors’ bills. 
There is power to make the solicitors pay the costs 
out of their own pockets; and depend upon it, this 
will be inflicted if they unreasonably take cases up for 
small sums.” The Times pertinently remarks that 
the numerous appeals are necessitated by the errors 
of the judges, and that a man against whom a 
wrong judgment has been rendered for £20 has 
just as good a right to an appeal as if it were for 
£20,000. The truth is, the bench are everywhere 
becoming too apt to measure the importance of a 
litigation by the amount in controversy. 





NOTES OF CASES. 

HE first part of 17th Vroom’s Reports is at hand, 
and contains several interesting cases. These 
reports are beautifully printed. It makes a lawyer 
feel like a gentleman to read such luxurious books. 
In Smith v. New York, Susquehanna and Western R. 
Co., p. 7, a statute prohibiting travelling on Sunday 
except for necessity or charity, permits any railroad 
company to run one passenger train each way on 
Sunday for the accommodation of the citizens of 
the State. It was held that travel on such trains, 
although not for necessity or charity, is lawful. 
Beasley, C. J., observed: “I think it plain that this 
exceptive clause has the effect to give, not only to 
the company the right to run the specified trains on 
Sundays, but also confers the right upon the citizen 
to use such trains for ordinary travel. It is by this 
construction alone that the clause can be rescued 
from a liability to the charge of being nugatory and 
absurd. It would seem undeniable that it was the 
legislative intent either to authorize the common 
use of the trains in question or to sanction the do- 
ing of this business by these companies founded, 
almost entirely, on perpetually recurring violations 
of law. Unless, by intendment, it is to be under- 
stood that guoad the trains in question, the citizen 
was absolved from the penalty denounced against 
traveling on Sunday, the boon granted to the rail- 
roads would, in substance, be the privilege of run- 
ning their trains provided they carried no passeng- 
ersin them. I say this, in substance, would be the 


would use such means of transit in works of neces- 
sity or charity would be comparatively so limited 
that their contributions to the expenses of running 
the trains could have no appreciable effect. The 
alternative is alone presented, to hold that general 
travel, to the extent in question, is permitted, or 
that the privilege granted in the proviso is utterly 
useless and vain. Nothing is perceived in this act 
in its application to its subjects that seems to lead 
to the adoption of the latter branch of this alterna- 
tive. The language of the proviso itself is general. 
The Sunday trains are to be run for the ‘ accommo- 
dation of the citizens of this State’—that is, for 
their accommodation for all ordinary purposes, and 
not in the exceedingly restricted sense to accommo- 
date them when engaged in works of necessity or 
charity. Besides, this provision is a remedial pro- 
vision. It was passed inthe year 1873 in the form 
of a supplement to the law relating to vice and im- 
morality. The only conceivable defect existing in 
the old law, which it can be supposed this supple- 
ment was designed to amend, was its total prohib- 
ition of general travel on Sundays — a prohibition 
which, if rigidly enforced, would have put an end 
to all travel on the designated days in or through 
this State, and thus, in a measure, placed in tram- 
mels the inter-communication between the various 
parts of the country. It will be thus observed that 
if the interpretation of this proviso, which is claimed 
for the defense in this case, be correct, then we have 
here a remedial act whose tendency is not in any 
degree amendatory or corrective. In short, stand- 
ing on such ground, we have here a legislative act 
that was intended to be useless to the companies to 
which the privilege was given; useless to the citzens 
of this State,and useless to the country at large, Such 
a construction is opposed to all the usual legal rules 
applicable to this subject. The legislative inten- 
tion must control, and from the nature and purpose 
of this proviso it was the evident design to permit 
the use, in ordinary travel, of these specified trains.” 


In Pierce v. Union District School Trustee, p. 76, a 
statute forbids the exclusion of children from the 
public schools on account of ‘‘ religion, nationality, 
or color.” It was held that the exclusion of negro 
children was unlawful. Dixon, J., observed: ‘‘ Con- 
sel further urges that since, under the rule of the 
trustees, an Italian (for example) as dark as the re- 
lator’s children, would have been admitted, the ex- 
clusion was therefore owing, not to ‘ color,’ but to 
race, which the statute does not prohibit. But I 
think the term ‘color,’ as applied to persons in this 
country, has had too distinct a history to leave pos- 
sible such an interpretation of the law. Bothin the 
statute and in the regulations of the respondents, 
persons of color are persons of the negro race.” 
This was an ingenious quibble, but it is singular 
that neither counsel nor court seem to have paid any 
attention to the word “ nationality,” which at all 





effect of the concession, for the class of persons who | 


events is insuperable. 
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In Condict v. Mayor, etc., p. 157, it was held that 
a municipal corporation is not liabie for an injury 
occasioned by the negligence of a driver employed 
by its board of public works to remove ashes and 
refuse from boxes and barrels placed on the side- 
walks, to a public dumping-ground, though the 
driver was at the time driving a horse and cart 
owned by the city, and his negligence was in mak- 
ing a dump from the cart. Dixon, J., giving the 
opinion of the Court of Errors and Appeals, fur- 
nishes the following interesting reswmé of the decis- 
ions on this point: ‘‘ In the execution of the duties 
of a municipal government the services of inferior 
officers having only ministerial duties to perform, 
and of workmen and of other employes, are required 
for the transaction of its business; and the principle 
on which the cases above cited were decided would 
be of little importance if the municipality was liable 
to actions for the negligence of such persons, It 
has been held that with respect to such officers and 
employees, the doctrine of respondeat superior does 
not apply. Thus, a city is not liable to an action 
for the negligence of its assessor and collector in 
assessing and levying taxes (Alger v. Easton, 119 
Mass. 77); nor for the wrongful acts of its police 
officers in the enforcement of ordinances (Buttrick 
v. City of Lowell, 1 Allen, 172; Calwell v. City of 
Boone, 51 lowa 687; 8. C., 33 Am. Rep. 154); nor for 
the negligence of its officers and agents in executing 
sanitary regulations for preventing the spread of 
contagious disease (Ogg v. City of Lansing, 35 lowa 
495; Brown v. Inhabitants of Vinalhaven, 65 Me. 402) ; 
nor for the negligence of the members of its fire de- 
partment (Jewett v. City of New Haven, 38 Conn. 
368; Smith v. City of Rochester, 76 N. Y. 506-513; 
Boone on Corp., § 301). A person who has suffered 
an injury by reason of the neglect of the selectmen, 
or of the physician employed by them, in the per- 
formance of duties imposed upon town officers in 
relation to the small-pox, has no remedy against the 
town therefor. Brown v. Vinalhaven, supra. One 
who is injured in his person or property by the neg- 
ligence or misconduct of members of a fire depart- 
ment, when enguged in extinguishing a fire, can not 
hold the city liable in damages, though the fire de. 
partment was organized under provisions of the city 
charter, and its members were selected and paid by 
the city. Hafford v. New Bedford, 16 Gray, 297; 
Fisher v. City of Boston, 104 Mass. 87; Jewett v. City 
of New Haven, supra; Howard v. City of San Fran- 
cisco, 51 Cal. 52; Hayes v. City of Oshkosh, 33 Wis. 
314. A town is not liable for an injury sustained 
by reason of the negligence of a laborer employed 
by one of.its highway surveyors to aid him in per- 
forming the duties of his office. Walcot v. Swamp- 
scott, 1 Allen, 101. Nor isa city liable for an injury 
caused by the negligence of a teamster employed in 
transporting stone to repair a highway by the sup- 
erintendent of streets, who is charged with the duty 
of keeping the streets in repair. Barney v. Lowell, 
98 Mass. 570. A city is not liable for the negligence 
of an employee of the commissioners of public chari- 
ties in driving an ambulance-wagon belonging to 





the city, which struck and caused the death of the 
plaintiff's intestate. Maximilian v. Mayor of New 
York, 62 N. Y. 160.” See Robinson v. City of Evans- 
ville, Ind. ; 8. C. 44 Am. Rep. 770. 


In Casebolt v. Ackerman, p. 169, the Court of 
Errors and Appeals reaffirm Merrit v. Day, 9 Vroom, 
32, and hold that a payment of interest by one part- 
ner after dissolution before the statute of limitations 
has attached takes the instrument out of the statute 
as to all the partners. We learn from the briefs of 
counse! that this doctrine, founded on Whitcomb v. 
Whiting, Doug. 652, has been followed in Massachus- 
etts, Connecticut, Michigan, Virginia, North Caro- 
lina, Maine, Rhode Island, Delaware and Wisconsin ; 
and that the contrary has been held in Indiana, 
Illinois, New Hampshire, Pennsylvania, Alabama, 
Tennessee, Ohio, Kansas, Nebraska, Florida, Miss- 
issippi, New York, Michigan, and by the United 
States Supreme Court. See Kallenbach v. Dickenson, 
100 Ill. 47; 8.C., 39 Am. Rep. 47. Also in the former 
class, Burgoon v. Bizler, 55 Md. 384; S. C.,39 Am. 
Rep. 417. See also 26 Am. Rep. 709; 28 id. 511. 


——_—_———_ 


THE PRESUMPTION OF PAYMENT —IiIl. 

Rw ge V. A presumption of payment other than by lapse 
of time will arise from the production of a receipt from 
the creditor (a); from the possession by the debtor of the 
security or obligation(b), or from its cancellation (c); 
from the payment of a later debt(d); from the passing 
of money between debtor and creditor after the debt is 
due(e) from the custom of trade(f); or from other cir- 
cumstances raising an inference of payment.(g) 


ILLUSTRATIONS. 


(A.) 

1. A. claims ahorse in B.’s possession. B. produces a 
receipt signed by A. for asum of money for a horse. 
The presumption is that A. had sold the horse to B. and 
had received the purchase money.(1) 

2. B. sues C. on a note payable in 1835. C. produces 
a receipt given by B. to C. subsequent to the maturity 
of the note, and expressed to be ‘in full of all de- 
mands.’ The presumption is that the note has been 
paid.(2) 

3. A. gave an order on R., stating that S. wished to 
buy goods of R., and that A. would be responsible for 
S. S. indorsed on the order a receipt for goods “to 
the amount of $100."’ The presumption was that S. 
had received the goods from R. to that amount.(3) 

4. A.sues B.on an account, who pleads payment, 
and produces a check for the amount drawn on his 
bank and indorsed by A. This is presumptive evi- 
dence of payment, though without the indorsement by 
A. it would not be.(4) 

5. A. sued B. on a note made by the latter. On the 
note were written these words: ‘Cr. by cash rec’d, 
$20, through which a pen mark had been drawn. The 
presumption was that the sum of $20 had been paid on 
the note.(5) 


(1) Obart v. Letson, 17 N. J. L. 78 (1839). 

(2) Marston v. Wilcox, 2 Ill. 270 (1836). 

(3) Rawson v. Adams, 17 Johns. 130 (1819); Child v. Moore, 
6 N. H. 33 (1832). 

(4) Egg v. Barnett, 3 Esp. Cas. 196 (1810). 

(5) Graves v. Moore, 7 T. B. Mon. 341 (1828). 
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“The credit which was indorsed upon the note,” it 
was said in case 5, ‘‘is undoubtedly equivalent to an 
admission by him that so much as was credited has 
been paid, and there is no principle of evidence which 
will allow a person after he has admitted a fact, even 
if the admission is by parol, and not in writing, to do 
away the force of the admission by an after denial or 
withdrawal of it. Though it be afterward denied, if it 
were by parol only, or if it be in writing, though it be 
afterward erased or obliterated, the admission is nev- 
ertheless evidence against the person making it, and 
is entitled to all the weight of evidence of that sort un- 
til explained away or disproved by him.” 

In Louisiana a presumption of payment does not 
arise from the failure of the claimant to include the 
debt in the schedule filed by him on a cession of his 
goods when he was ignorant of his rights at the time 
the schedule was made. (6) 


(B.) 


1. A draft payable to his own order drawn by T.on C. 
is found in the possession of C. The presumption is 
that it was paid by C.(7) 

2. An order for asum of money drawn on A. by B 
is produced by A. The presumption is that it was paid 
by A.(8) 

3. Drafts drawn by B. on A. and accepted by A. in 
favor of C. are produced by A. The presumption is 
that A. has paid them.(9) 

This rule was founded on a reasonable principle, 
which is supported by numerous cases that where bills 
of exchange, checks, orders for the payment of money 
or goods, promissory notes or other obligations are 
paid, they asa general rule go into the hands of the 
person paying them. It is to be presumed, as already 
said, that a man payinga written obligation will take 
it into his possession. (10) 

“When,” said Lord Ellenborough to the jury in an 
old case, *‘ there is a competion of evidence upon the 
question whether a security has or has not been satis- 
fied by payment, the possession of the cancelled secu- 
rity ought to turn the scale in his favor, since in the 
ordinary course of dealing the security is given up to 
the party who pays it.’’(11) It has been held that 
where the defense of payment of a note or other se- 
curity is made, and the evidence on both sides is 
evenly balanced, the possession by the plaintiff of the 
uncancelled paper will turn the scale in his fa- 
vor.(12) 

In case 2 it was said: ‘*‘No argument can be drawn 
either from reason or convenience why possession of 
an order by the person on whom it was drawn should 
not prima facie be evidence of his having paid it to 





(6) Tremoulet v. Cenas, 6 Mart. (N. 8.) 541; 17 Am. Dec. 195 
(1828). 

(7) Connelly v. McKean, 64 Penn. St. 113 (1870); Birkey v. 
MecMakin, id. 343 (1870). 

(8) Zeigler v. Gray, 12 S. & R. 42 (1824). 

(9) Hays v. Samuels, 55 Tex. 560 (1881). The presumption is 
that a man paying a note will take it into his possession. Hay- 
wood vy. Lewis, 65 Ga. 224 (1880), and it is presumed that the 
payment was made to the person entitled to receive the 
money. Lipscomb v. De Lemon, 68 Ala. 592 (1881); Potts v. 
Coleman, 67 id. 221 (1880). 

(10) Mills v. Hyde, 19 Vt. 59 (1846); Garloch v. Geortner, 7 
Wend. 198 (1831); Weidner v. Schweigart, 9 S. & R. 385 (1823); 
Rubey v. Culbertson, 35 Iowa, 264 (1872); Somervail v. Gillies, 
31 Wis. 152 (1872); Penn v. Edwards, 50 Ala. 63 (1873); Lane v. 
Farmer, 13 Ark. 64 (1852); Edwards v. Campbell, 23 Barb. 423 
(1856); Bedell v. Carll, 33 N. Y. 581 (1865); Union Canal Co. v. 
Lloyd, 4 W. & S. 393 (1842); Carroll v. Bowie, 2 H. & McC. 457 
(1848). 

(11) Brembridge v. Osborne, 1 Stark . 374 (1816). 

(12) Doty v. Janes, 28 Wis. 319 (1871). 








some one; and this whether it was payable to bearer 
or only to a particular person. The presumption that 
the payee would not part with his security without 
having received satisfaction is a reasonable one, and 
although these orders are sometime left with the per- 
sons to whom they are directed by careless persons, 
without payment having been made, yet that some- 
times occurs with receipts which accompany trades- 
men’s bills, and no one would pretend that a receipt 
attached toa bill would therefore not be competent. 
There is no necessity that the order should be in- 
dorsed by the payee, or that it be made payable to 
bearer; it is not as evidence of the transfer of the debt, 
but as extinguishment of it, that possession of the pa- 
per becomes material.”’ 

In an English case A. brought an action against B. 
for money paid out by him in accepting and paying 
bills of exchange for the accommodation of B. The 
bills were produced by C. It was held by the chief 
justice that the presumption was that he paid them, 
provided it was shown that they were once in circula- 
tion after being accepted.(13) ‘‘Show,’’ said Lord El- 
lenborough, ‘‘that the bills were once in circulation 
after being accepted, and I will presume that they got 
back to the acceptor’s hands by his having paid them. 
But when he merely produces them, how do 1 know 
that they were ever in the hands of the payee or any 
indorsee with his name upon them as acceptor? It is 
very possible that when they were left for acceptance 
he refused to deliver them back, and having detained 
them ever since, now produces them as evidence of a 
loan of money.”’ This ruling has been criticised by 
our courts. ‘* Undoubtedly,’ said Sharswood, J., ina 
Pennsylvania case :(14) ‘* They were no evidence of a 
loan, but having proved that they were originally lent, 
of which the report does not state that there was any 
evidence, why should not the possession of them by 
the acceptor after maturity raise the presumption that 
he had paid them? With the highest respect to so 
great an authority upon nisi prius law, I may be al- 
lowed to express a doubt as to the sufficiency of the 
reason. Contrary to established priuciple, it presumes 
a fraud to have been perpetrated when the natural pre- 
sumption is that which consists with honesty. Be- 
sides which it assumes that the holder acquiesced in a 
palpable wrong. Ifthe drawee retains the bill an un- 
warrantable time, the holder could sue him in trover 
It isa reason which applies as well to a bill which had 
been negotiated before acceptance; for the indorsee 
may leave it in the hands of the drawee for acceptance. 
When the bill is presented it is reasonable that the 
drawee should be allowed some time to deliberate 
whether he will accept ornot. It seems that he may 
demand twenty-four hours for this purpose, and that 
the holder will be justified in leaving the bill with him 
for this period. So that even an indorsed bill pro- 
duced by the acceptor after maturity would not be 
evidence of payment if this is a sound reason. But 
surely indorsed bills, checks or orders for the payment 
of money are prima facie evidence according to the 
general current of the authorities.” 


(C.) 

1. A. is sued on a note made by A. to the plaintiff's 
intestate. A. produces the note with his name can- 
celled. The presumption is that the note is paid.(15) 

2. A note made payable to A. was sued on by his 
representatives after his death. When produced in 
evidence the note had two lines drawn through its 
face. The presumption was that it had been paid. (16) 


(13) Pful v. Vanbatenberg, 2 Camp. 439 (1810); and see Scho- 
ley v. Walsby, Peake, 25 (1820). 

(14) Cenelly v. McKean, 64 Penn. St. 118 (1870). 

(15) Gray v. Gray, 2 Lans. 173 (1869). 

(16) Pitcher v. Patrick, 1 Stew. & P. 478 (1882). 
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In case 1 it is said: ‘* Pothier, in his work on Obliga- 
tions, says that ‘it ought to be decided generally from 
the possession of the debtor that the creditor shall be 
presumed to have given up the security, either as ac- 
quitted or released, until the creditor shows the con- 
trary; as for instance, that it was taken surrepti- 
tiously.”” He says further: “There is sufficient 
ground to presume a donation and release of the debt 
when its debtor gives up the security, and the circum- 
stance of its being in the possession of the debtor is a 
sufficient reason for presuming that the creditor has 
given it up; as that is the most natural way of the pos- 
session passing from one totheother. * * * * 
If a promissory note or bond should chance to be found 
in the hands of the debtor, or if it be crossed, razed or 
torn in pieces, either of these ciroumstances will create 
a presumption that it has been acquitted, which pre- 
sumption will remain until clear proof be brought that 
the debt is still owing; as that the appearance came by 
violence or accident.” 

In this case both circumstances concur. The note is 
found in the hands of the maker, and it is cancelled by 
the removal of the maker’s name. These circum- 
stances could not lawfully exist without the act or 
consent of the holder of the note, and that they oc- 
curred unlawfully will certainly not be presumed. 

In case 2 it was said: “If at any time beforea final 
trial the note or bond upon which the action has been 
brought undergo any alteration or receive any im- 
pression indicating its destruction or satisfaction, it 
would appear to be but a necessary and reasonable re- 
quisition on the plaintiff that he should afford the ex- 
planation. If the act done was the result of mistake 
or accident, or if any effect was designed by it differ- 
ent from its ordinary import he alone must be pre- 
sumed to know the circumstances and to possess the 
means of explanation.” : 

(D.) 

1. A receipt of the payment of a quarters’ rent is pro- 
duced. The presumption is that all former rent is 
paid.(17) 

2. A tax assessed against E. forthe year 1834is not 
included in the bill for 1835. The presumption is that 
it is paid.(18) 

3. The question is whether A. has paid a State tax 
assessed upon his lands forthe year 1842. The taxes as- 
sessed on the same land are proved to have been paid 
by A. for subsequent years. The presumption is that 
the tax for 1842 is paid.(19) 

As said in another case like case 1, this presumption 
arises from the improbability that the former rent re- 
mained unpaid when rent is specifically received fora 
subsequent period. This presumption obtains as well 
where several persons are entitled to receive money, 
asin an individual case, for they are all to be pre 
sumed conusant of their rights. This presumption 
may be repelled, but standing uncontradicted it is de- 
cisive.(20) 

(E.) 

1. It is proved that on January 1, 1880, B. borrowed 
acertain sum of monoy from A. Itis also proved 
that ona subsequent day an unascertained sum of 
money passed from B. to A. The presumption is that 
A. was paid his debt.(21) 

(17) Brewer v. Knapp, 1 Pick. 337 (1823); Crompton v. Pratt, 
105 Mass. 255 (1870). 

(18) Attleborough v. Middleborough, 10 Pick. 378 eae; and 
see Robbins vy. Townsend, 20 id. 345 (1838). 

(19) Hodgdon v. Wright, 36 Me. 337 (1853). 

(20) Decker vy. Livingston, 15 Johns. 479 (1818) ; 
ton v. Eldridge, 1 Allen, 203 (1861). 

(21) Swain v. Ettling, 32 Penn. St. 486 (1459). When absence 
of other dealing is shown, proof of money paid by maker of 
payee would raise presumption that it was paid on the note. 
Somervail v. Gillies, 31 Wis, 152 (1872). 





and see Wal- 





2. A. sued B. for money alleged by him to have been 
loaned to B.. A. testified: ‘‘B. requested me to 
send him $18; I sent it and he has not paid me the 
same or any part of it.’’ There was no other evi- 
dence. The presumption was that the money was due 
to B.(22) 

“There is not principle better settled,”’ is was said in 
case 1, ‘‘ than that where one pays money to another, 
in the absence of explanation as to the cause of pay- 
ment, the presumption is that it was paid because it 
was due, and not by wayof a loan. The plaintiff 
proved nothing more than he would have proved by 
the production of a draftdrawn by the defendant on 
him, and proving that he, the plaintiff, had paid the 
draft. On such evidence he could not recover against 
the drawer of the draft. Prima facie, the acceptor and 
payer of the draft is the party primarily liable. It is 
presumptively drawn agaiust funds in the bands of the 
drawee. * * * The case is destitute of any circum- 
stance which can warrant the inference that the money 
was advanced as a loan, unless the mere fact of the 
payment of money by one party at the request of 
another is to be considered as furnishing legal evi- 
dence, that the money was advanced asaloan. This 
cannot be held without overturning well sustained 
rules.”’ 

(F.) 

1. A brickmaker sued an architect for work and 
labor performed two years before bringing the action. 
It was the custom to pay the workmen every Satur- 
day night, and the plaintiff with the others had been 
seen waiting to receive his wages. The presumption 
was that the workman had been paid. (23) 

2. A remittance by mail is a presumption of pay- 
ment where the debtor has been requested by the 
creditor to remit in this way or it is the course of busi- 
ness. (:25) 

Ina case like case 1, Gaselee,J., said: ‘In the 
regular course, if a servant has left a considerable 
time, the presumption is that all the wages have been 
paid, and that makes it proper to consider whether, in 
this case, the facts proved rebut that presumption. In 
a case tried a few years ago at Guild Hall, which was 
an action by a workman at a sugar refinery, a witness 
proved that the plaintiff had worked there for more 
than two years. But Abbott, C. J., said, that he 
should direct the jury to presume that men employed 
in that way were regularly paid every Saturday night, 
unless some evidence was given on the part of the 
plaintiff to satisfy the jury that the plaintiff had in 
point of fact never been paid; and as no such evi- 
dence was produced the plaintiff was nonsuited.”’ 


(G.) 

1. A. sued B. for the price of eleven hogs sold by A. 
to B. B. pleaded payment. It was proved that A. 
went to B.’s house to settle for the bogs, that he had 
no money when he went in but had when hecame out, 








(22) Sayles v. Olmstead, 66 Barb. 590 (1873). 

(23) Lucas v. Novisdienski, 1 Esp. 296 (1795). The words 
** terms cash” on an unreceipted bill of goods sent by a whole- 
sale to a retail dealer raise no presumption of law that the 
goods were paid for before they were shipped. Wellauer v. 
Fellows, 48 Wis. 105 (1879). 

(24) Boyd v. Reed, 6 Heisk. 631 (1871). 

(25) Whistler v. Drake, 35 Iowa, 103 (1872). For other cases 
in which payment has been inferred from circumstances see 
Connecticut Trust Co.v. Melandy, 119 Mass. 450 (1876); Alvord 
v. Baker, 9 Wend. 323 (1832); Risher v. The Frolic, 1 Woods, 
92. Whether the taking of a negotiable note fora pre-exist- 
ing debt is a payment of that debt is a question on which the 
authorities are in conflict. See Strang v. Hirst, 61 Me. 9 (1871), 
where the cases on both sides are reviewed. 
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which money he stated he had received of B. The pre- 
sumption is that A. was paid.(26) 

In case lit wassaid: “If he had no money, went 
to defendant to settle for the hogs and when he left 
them had money, and said he got it from thew, it 
needs no argument to show that it is legitimate to pre- 
sume,or at least the jury may presume therefrom, that 
he did settle and get his pay.” 





Rue VI. The presumption in Ruled (B. and C.) 
does not arise, where the debtor had the means of obtain- 
ing possession of or of cancelling the obligation other 
than by paying it, (bh) nor in D. and E. where the debt 
paid was not the debtor's alone.(j) 


ILLUSTRATIONS. 


(H.) 

1. A father held the note of his son for $425. On the 
father’s death his. representatives sued on the note; 
but the son produced it cancelled. It appeared that 
he had the meansof access to his father’s papers. 
There was no presumption that the note had been 
paid.(27) 

In case Lit was said: ‘Is the production of this 
note by the defendant, under the facts of this case, 
evidence of its discharge when it is proved not to have 
been paid or satisfied. Ithinkitisnot. Pothier (Ob- 
ligations 73) says, that Boiseau holds that possession 
of the note affords a presumption of its payment; but 
if he allege a release he must prove it; for a release is 
a donation and a donation ought not to be presumed. 
Pothier differs and thinks it should be presumed un- 
less the creditor shows the contrary. But Pothier 
agrees with Boiseau, that if the debtor was the gen- 
eral agent or clerk of the creditor having access to his 
papers, possession alone might not be a sufficient pre- 
sumption of payment or release—so if he was a neigh- 
bor into whose house the effects of the creditor had 
been removed on account of a fire. The latter proposi- 
tion seems applicable to this case. Here the case 
shows without contradiction that the defendant liv- 
ing at home with his father had a key that fitted his 
father’s desk where this note was kept. 


(J.) 

1. A. was indebted to B. on a note made by himself 
and others. After the maturity of the note A. ren- 
dered services to B. who paid him money therefor. In 
a suit on the note by B. there is no presumption that 
A. had paid it.(28) 

In case 1 it was said, that as all the parties to the 
note were joint makers and equally bound, there 
could be no presumption that A. settled what was not 
exclusively his own debt. 


Rowe VII. The presumption of payment is stronger 
than the presumption of continwance, but weaker than 
the presumption of innocence. 


ILLUSTRATIONS. 


i. An action is brought on an administrator’s bond 
to compel him to account for and pay over the amount 
ofa private debt due from him to the intestate. 
Twenty-four years have elapsed since the bond was 
given. There is no proof of a decree of distribution 
ordering him to pay to the heirs. Therefore the pre- 
sumption of payment avd the presumption of inno- 
cence (arising from the fact that he would have vio- 
lated his duty in paying without a decree) conflict, aud 
the latter must prevail. 





(26) Grey y. Grey, 47 N. Y. 552 (1872); Kenney v. Public 
Admr., 2 Bradf. 319 (1853). 

(27) Mechanics’ Bank v. Wright, 53 Mo. 153 (1873). 

(28) Potter v. Titeomb, 7 Me. 302 (1831). 








In case lit was said: ‘‘It has been earnestly con- 
tended that the facts furnished a legal ground on 
which the jury might have presumed that the defend- 
ant had paid or accounted to the heirs of the intestate 
for the amount of the notes without the formality of 
any proceeding in the Probate Court by way of a set- 
tled account and a decree thereon, and that the judge 
should have left this question to the jury. The obvi- 
ous reply to this objection and argument, is that the 
law does not presume that an administrator does 
wrong; it does not presume that the defendant did 
what by law he had no right to do, that is that he had 
made an unauthorized pay ment to the heirs under the 
circumstances mentioned. He was bound to account 
to the judge of Probate, and be had no right to pay 
the heirs but under decree. To presume it would be 
to presume against law and right. Wedonot mean 
to to say that had there been proof that the amount of 
the notes had been actually apportioned, and paid to 
the several heirs, though without a decree of the Pro- 
bate Court, it might not, in a hearing in chancery, be 
a bar to an execution forany thing beyond nominal 
damages. It would be as strange to sanction the pre- 
sumption where mentioned as that which was relied 
upon in another part of the argument to prove that 
the intestate had forgiven the debt due on the notes. 
Wrongs and gifts are not to be presumed; they must 
be proved.”’ 

Joun D. Lawson. 


Sr. Louts, Mo. 
——_>—__—— 


RAILROAD ACCUMULATING SURFACE WATER— 
DAMAGES. 


SUPREME COURT OF IOWA, APRIL 23, 1884.* 


DRAKE V. CHICAGO, R. 1. & P. R. Co. 

Where a railroad company has an easement to run its cars 
over a track constructed through a subservient estate, 
where the effect of the construction of an embankment 
would be to obstruct the passage of surface water and 
damage the surrounding estate, but sufficient drainage 
can be secured by the construction of a ditch or culvert, 
it will not be presumed that the company, when purchas- 
ing the right of way, was desirous of paying for the right 
to obstruct the water; and if they did not pay for this 
right their use of the easement binds them to furnish the 
proper drainage. An instruction that they must construct 
their embankment so as to furnish this drainage is cor- 
rect. 

Where a person discovers that he is maintaining a nuisance, 
and abates it, but suffers it to arise again, he is liable, 
without notice, although the nuisance was created origi- 
nally by his grantor. 

When, since a cause of action accrued, the statute of limita- 
tions has run, but damage has continued to be done within 
the time provided by statute, the action is not 
Powers v. Council Bluffs, 45 Iowa, 652, distinguished. 

Where ungrown crops are destroyed by being flooded, a cal- 
culation of what the crops would have been worth, based 
upon the value and quantity of other crops, is improper 
evidence, and should be excluded. 


i from Van Buren District Court. 


Action to recover for damages alleged to have been 
sustained by reason of the accumulation of water on 
the plaintiff's land, caused by the construction of the 
defendant’s embankment without the construction 
and maintenance of proper ditches and culverts. 
There was a trial to a jury, and verdict and judgment 
were reudered for the plaintiff. The defendant ap- 
peals. 

M. A. Low, for appellant. 

H. B. Hendershot and Sloan, Work & Brown, for ap- 
pellee. 





*19 N. W. Rep. 215 
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ADAMS, J. The road was constructed in 1870 by the 
Chicago & Southwestern Railroad Company. The de- 
fendant in 1872 succeeded to the rights of that com- 
pany. At the time the road was constructed the land 
in question was owned by the plaintiff's grantor. The 
plaintiff became the owner in 1874. From the time of 
the construction of the road in 1870 to 1876 no damage 
appears tu have resulted to the land in question. In 
the latter year the plaintiff began to complain. Soon 
afterward the defendant constructed a ditch along its 
right of way from the plaintiff's land to an opening in 
the road where the same was constructed upon trestle 
work. This ditch was reasonably successful as a drain 
until 1880, when it became obstructed by accumulated 
dirt and other matter, and while the defendant made 
some effort to remove the obstructions, they were not 
in fact sufficiently removed, and during the cropping 
seasons of 1880 and 1881 water accumulated upon the 
plaintiff's land, being prevented primarily by the em- 
bankment from escaping, and not afforded a sufficient 
outlet by the ditch. Certain crops were destroyed, 
and a portion of the land was rendered wholly untilla-. 
ble. The defendant contends that it did not become 
liable for any damages, and that if it did this action is 
barred by the statute of limitations; and furthermore 
that the court mistook the proper means of damages 
and allowed improper evidence to be introduced. 

1. The first question which represents itself as to 
whether the defendant owed the plaintiff any duty in 
respect to the surface water. The court below thought 
that it did. It gave an instruction in these words: 
“In my judgment the railroad company is under legal 
obligations in constructing its railroad through the 
country, in crossing farms and land generally, to so 
construct its embankment as not to flow surface water 
back from the land through which it passes. I do not 
think that the common law, with reference to the 
right of owners of town lots or other lands to fight sur- 
face water from them, can justly be made to apply tg 
railroad companies.”’ 

The general doctrine relied upon by the defendant 
to the effect that every land-owner has the right to ex- 
clude surface water from his premises was fully recog- 
nized in O'Connor v. Fon du Lac, A. & P. Ry. Co., 52 
Wis. 526; 38 Am. Rep. 754; 9 N. W. Rep. 287, and held 
to apply even to railroad companies. The court in 
that case said: ‘* The company has only obstructed a 
ditch which drained or carried off surface water from 
the plaintiff's premises. We do not think that the de- 
fendant was bound to keep that ditch open on its own 
land for the convenience of the plaintiff. In other 
words, the owner of land is under no legal obligations 
to providea way for escape of mere surface water com- 
ing on to his land from the land of his neighbor, but 
has the right to change the surface so as to interfere 
with or obstruct the flow of such water.” 

In Gannon v. Hargadon, 10 Allen, 109, a case between 
adjacent land-owners, the court said: “The right of 
the owner of land to improve and occupy it in such 
manner and for such purposes as he may see fit, either 
by changing the surface or the erection of buildings or 
other structures thereon, is not restricted or modified 
by the fact that his land is so situated with reference 
to that of adjoining owners that an alteration in the 
mode of its improvement or occupation ir any portion 
of it will cause water which may accumulate thereon 
by rains and snows falling on its surface or flowing on 
it over the surface of adjacent lots, either to stand in 
unusual quantities on other adjacent lands or pass 
into and over the same in greater quantities or in other 
directions than they were accustomed to flow.’’ See 
also in this connection Parks v. Newburyport, 10 Gray, 
28; Wilson v. Mayor, etc,, 1 Den. 595; Cairo R. Co. v. 
Stevens, 73 Ind. 278; 38 Am. Rep. 1389; Barkley v. Wil- 
cow, 86 N. Y. 140; 40 Am. Rep. 519; Morrison v. Rail- 





road Co., 67 Me. 353; Lynch v. Mayor, 76 N. Y. 69; 32 
Am. Rep. 271; Taylor v. Fickas, 64 Ind. 167; 31 Am. 
Rep. 114; Gibbs v. Williams, 25 Kan. 214; Grant v. 
Allen, 41 Conn. 156. 

As holding a different doctrine, the plaintiff cites 
Ogburn v. Connor, 46 Cal. 346; 18 Am. Rep. 213; Foo- 
tle v. Clifton, 22 Ohio St. 247; Parter v. Durham, 74 N. 
C. 769; Gillham v. Madison Co. R. Co., 49 Ill. 484; 
Gormley v. Sanford, 52 Ill. 158; Livingston v. McDon- 
ald, 21 Iowa, 160; Cornish v. C., B. & Q. R. Co., 49 id. 
378; Van Orsdolv. B., C. R. & N. li. Co., 56 id. 470; 9 
N. W. Rep. 379. 

In the case last cited the court held that a railroad 
company could not be allowed to obstruct a natural 
channel of water. In Livingston v. McDonald the 
court held that the owner of the higher land could not 
be allowed to collect water and precipitate it in in- 
creased quantities to the land below, to the injury of 
such iand. The question as to whether a land-owner 
can be allowed, by changing the surface of his land, or 
erecting improvements thereon, to prevent the escape 
of surface water from adjacent land, where the same 
did not flow through any channel, has never been de- 
termined by this court; and we have to say that it ap- 
pears tous that such question does not necessarily 
arise in the case at bar. The cases cited arose between 
adjacent owners. 

There is no evidence that the defendant owns the 
land which it occupies with its road. Its right was 
probably that of aneasement. It is not claimed by 
the plaintiff that the defendant is a mere trespasser, 
and in the absence of any averment or evidence to 
that effect we could not assume that it is. The parties 
have proceeded upon the theory that defendant’s oc- 
cupancy isrightful. In the absence then of evidence 
as to the extent of defendant’s right in the premises, 
we may assume that it is sufficient to make its occu- 
pancy rightful, and we cannot assume more. Wemay 
proceed then upon the theory that the defendant has 
an easement. The plaintiff's testimony shows that 
the railroad crosses his land, and we find no evidence 
to the contrary. 

The defendant’s estate then appears not only to be 
an easement, but it is one to which the plaintiff’s es- 
tate is the subject or servient estate. The easement, 
we may assume, was acquired by proceedings for con- 
demnation under the statute, or by purchase, and it 
matters not which. The important question is as to 
what the defendant or its grantor, the original owner 
of the easement, must be presumed to have paid for. 
In Stodghill v. C., B. & Q. R. Co., 43 Iowa, 26, it was 
held that the defendant paid for what the commis- 
sioners should properly have considered in their esti- 
mate, and among the things was not included the right 
to divert a natural stream of water. On the other 
hand itis to be observed that in Sabin v. Vermont 
Cent. R. Co., 25 Vt. 363, it was held that the right-of- 
way damages covered the right to cast rock on the ad- 
jacent premises by blasting, so far as was necessary in 
the construction of the road. The draining of wells 
and the diversion of water courses, it is said, are cov- 
ered by the right-of-way damages where the same are 
necessary in the construction of the road. Prop’rs of 
Locks and Canals v. Railroad Co., 10 Cush. 485. If we 
could suppose a case where the construction of a rail- 
road would necessarily interfere with the flow of sur- 
face-water, and cause it to accumulate and stand on 
the land from which the right of way is taken, the in- 
jury that would accrue therefrom should, we think,be 
considered by the commissioners, and embraced in 
their appraisement of right-of-way damages. The 
land-owner is entitled to be paid, not merely the value 
of the land taken, but forall incidental injuries which 
must necessarily result from the proper construction 
and maintenance of the road. Kucheman v. C., C. & 
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D. Ry. Co., 46 Iowa, 466; Imlay v. Rai/road Co., 26 
Conn, 249. 

But the undisputed evidence in the case at bar shows 
that the drainage of the surface water from the plain- 
tiff’'s premises was easily maintainable by the con- 
struction and maintenance of a ditch along the de- 
fendant’s right of way to its trestle work. The case 
is not different from what it would have been if the 
defendant could have effected the drainage by the 
construction and maintenance of one or more culverts. 
Where the effect of a mere embankment would be to 
obstruct the passage of surface waterand cause damage 
tothe premises from which the right of way is taken, but 
sufficient drainage can be easily secured by a ditch or 
culvert, it appears to us that when the company ap- 
plies for a right of way it could not be presumed to be 
desirous of securing and paying for the privilege of 
obstructing the passage of the water. Such being our 
view, we could not say that the right to obstruct the 
passage of the water was included in the right-of-way 
damages. The owner then of the premises from which 
the right of way was taken was paid, as we must pre- 
sume, upon the theory that the company preferred to 
protect him against this incidental injury. The very 
enjoyment of the easement therefore carried with it 
day by day the obligation to furnish this protection. 
Possibly this would not be so if the evidence showed 
or we could assume that the company acguired the 
fee-simple title to the land which it occupies. With- 
out committing ourselves to an approval of the in- 
struction as a general and unqualified proposition, we 
have to say, that as applied to the facts of this case, it 
appears to us to be correct. 

2. It is not shown that the plaintiff expressly noti- 
fied the defendant of the effect upon his land of the 
construction of the embankment without suitable 
drainage. The defendant insists that inasmuch as the 
embankment was not constructed by itself, but by its 
grantor, it did not become liable in the absence of no- 
tice. It cites and relies upon Slight v. Gutzlaff,35 Wis.675 ; 
17Am.Rep. 476. In that case Ryan, C. J., says: ‘‘When a 
lessee or grantee continues a nuisance of the nature not 
essentially unlawful,erected by his lessor or grantor,he 
is liable to action for it only after notice to reform or 
abate it;’’ citing McDonald v. Gilman, 3 Allen, 264; 
Johnson vy. Lewis, 13 Conn. 307; and several other 
cases. See also in this connection the late case of 
State v. Robinson, 52 Iowa, 228; 2 N. W. Rep. 1104. 
But the case at bar, it appears to us, is distinguishable. 
The defendant seems to have become aware of the ef- 
fect of the embankment in preventing the escape of 
surface-water from the plaintiff’s land, and actually 
abated the nuisance, but afterward suffered a nuisance 
to arise again by suffering the ditch to become ob- 
structed. We have discovered no decision or principle 
upon which we could hold that the defendant was en- 
titled to notice. 

3. We have next to consider whether the plaintiff's 
claim is barred by the statute of limitations. The first 
injury was sustained in 1876. ‘This action was brought 
in 1882, more than five years thereafter. Without 
question, an action for the injury sustained in 1876 
would be barred, but the plaintiff makes no claim for 
that injury. The defendant’s position however is that 
the moment the plaintiff's land was overflowed he had 
aright, if the circumstances were such as to give him 
aright of action, to maintain an action once for all 
upon the theory that no protection would be fur- 
nished him, and that his damages would be measured 
by the diminution of the value of his premises by the 
construction of the road in the manner in which it 
was, without ditch or culvert then or thereafter to be 
furnished. He relies upon Powers v. Council Bluffs, 
45 Iowa, 652. In that case the whole injury was re- 











garded as being received at one time, and that being 
more than five years before the commencement of the 
action, it was held to be barred. But the injury in that 
case was of such a character that it was beyond the 
city’s power to remedy it. The remedy to be applied, 
if any, was by the construction of a wall on the plaint- 
iff's premises where the city had no right togo. The 
remedy in the case at bar is to be applied on the de- 
fendant’s premises, and that too in the discharge ofa 
subsisting obligation. The case falls under McConnell 
v. Kibbe, 29 lll. 483, and Bowyer v. Cook, 4 Man., Gr. & 
S. 236. In our opinion the plaintiff's action is not 
barred. 

4. The plaintiff was allowed, against the objection of 
the defendant, to testify in substance that the land in 
question would, if it had not been flooded, have pro- 
duced as much corn as he raised in other land, and 
that he guessed that it would have produced from 40 
to 50 bushels per acre, and that the corn would have 
been worth $15 per acre. It is not usual, we think, 
where ungrown crops are destroyed by being flooded, 
to allow witnesses to go into adefinite calculation of 
what the crops would have been worth, based upon 
evidence as to the quantity and value of other crops. 
All calculations which embrace speculative profits 
should, as far as the nature of the case will allow, be 
carefully excluded. Ungrown crops are apart of the 
realty. The injury done is to be deemed an injury to 
the realty. The question is as to how much the prem- 
ises were diminished in value. 

In Chase v. N. Y. Cent. R. Co., 24 Barb. 278, an ac- 
tion for damages sustained by reason of an overflow of 
water upon the plaintiff's premises, caused by the de- 
fendant’s embankment, it was held that the jury was 
correctly instructed that the measure of the plaintiff's 
damages was the difference between the value of the 
plaintiff's premises immediately before the injury hap- 
pened, and the value of the same immediately after. 
Substantially the same rule was held in Easterbrook v. 
Erie Ry. Co., 51 Barb. 94. Where the flooded prem- 
ises are covered by an ungrown crop their value should 
of course be estimated with reference to the crop. But 
then the estimate should be made with reference to 
the crop at the time of the injury. Inthe case at bar 
the flood occurred in the early part of the season, when 
the corn was for the most part about a foot high. The 
premises were enhanced in value much or little by the 
crop, according to its condition and prospects. But | 
whatever its condition and prospects might have been, 
it, like all other ungrown crops, was exposed to ad- 
verse contingencies, and its value could not, we think, 
properly be estimated upon the basis of the proven 
value of some other crop which matured, because the 
very fact that it was exposed, and was involved in more 
or less uncertainty, detracted from its value as it stood 
at the time of the injury, and we are confined in our 
estimate to that time. 

In other respects also we think that the evidence ad- 
mitted was unreliable. It appears from the evidence 
that the corn which was destroyed was upon low 
ground. The neighboring fields of corn which ma- 
tured must, we think, have been upon higher ground. 
Now if the season was already wet, as we infer, at the 
time of the injury, it seems to us that the comparison 
sought to be made was an unsafe one, and that the 
evidence should have been excluded. It was proper to 
show any fact or circumstance pertaining to the con- 
dition and prospects of the crop, so far as the same 
were discoverable at the time of the injury, be- 
cause such facts and circumstances affected the value 
of the premises at that time. The jury was entitled 
to consider whatever it may be presumed would have 
been considered by a careful person desiring to buy. 
Looking at the premises in this way, as they were im- 
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mediately before the injury and again immediately af- 
terward, they would arrive at the difference in value. 
We may also say that in arriving at the difference in 
value of the premises they should not only take into 
consideration the crops destroyed, but those that were 
injured, and any permanent damages which the prem- 
ises sustained, and the inconvenience, if any, which 
the plaintiff necessarily suffered in passing from one 
part of his farm to another in the ordinary discharge 
of his duties in carrying on the farm. Whether if it 
had been shown that he ‘could, at moderate expense, 
have relieved his land from the accumulated water, 
and prevented a portion of the injury, such fact might 
properly have been considered in reduction of his 
damages, we need not determine, as no such question 
has been presented. 

For the error above pointed out in the admission of 
evidence the judgment must be 

Reversed. 
> —___— 
CIVIL DAMAGE ACT—LIABILITY FOR 
SULTING INJURY—DAMAGES. 


NEW YORK COURT OF APPEALS, APRIL 29, 1884.* 


RE- 


Nev v. McKEcuHnIie. 

To maintain an action under the ‘‘ Civil Damage Act” (Laws 
1873, ch. 646), it is not essential to show that the act of the 
intoxicated person which caused the injury was the nat- 
ural, reasonable or probable consequence of his intoxica- 
tion; it is sufficient if it appearsthat the act was done 
while the person was intoxicated, in whole or in part, by 
liquors sold by defendant 

The fact that the act causing the injury constitutes a crime 
does not mitigate, nor take away the cause of action. 

It appeared that the father of plaintiff, while in a state of in- 
toxication, produced in part by liquors sold to him by de- 
fendants, murdered his wife and then committed suicide. 
Plaintiff was fifteen years of age; he lived with, and was 
dependent upon his father for support. Held, that the 
facts were sufficient to maintain the action 

It appeared that defendants sold the liquor without a license, 
and that they had been so selling fora longtime. Held, 
that submission to the jury of the question of exemplary 
damages, and an allowance thereof, was proper. 

— L from judgment of the General Term of the 

L Supreme Court, in the fourth judicial depart- 

ment, entered uponan order made April 14, 1883, 

affirming a judgment entered upon a verdict, and an 

“order denying a motion fora new trial. The opinion 
states the case. 


Henry M. Field, for appellants. 
Wm. H. Smith, for respondents. 


DANFORTH, J. The act entitled “‘An act to sup- 
press intemperance, pauperism and crime” (ch. 646, 
Laws of 1875), provides in substance that certain per- 
sons, and among others, a ‘*‘child,’’ who shall be in- 
jured in means of support by any intoxicated person, 
or in consequence of the intoxication of any person, 
shall have aright of action against any person, who 
“by selling * * * intoxicating liquors, caused 
the intoxication in whole or in part,’’ and may re- 
cover from such vendor all damages so sustained, and 
also exemplary damages. 

This action is brought under that act. The verdict of 
the jury establishes that the plaintiffat the time the al- 
leged cause of action accrued was a child of the age of 
fifteen years, the son of Jacob and Barbara Neu; that 
he was living with his parents and dependent upon his 
father for support, when the latter, in a state of in- 
toxication, produced in part by the use of lager beer, 
sold to him by the defendants, murdered plaintiff's 
mother and then committed suicide. Upon all these 
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questions there was evidence proper for submission to 
the jury, and their finding in regard to them has not 
been disturbed by the General Term. Their conclu- 
sion is not open to review here. 

The learned counsel for the appellants however 
argues with much earnestness that the act which de- 
prived the plaintiff of his father, and cut off the sup- 
port which he had before enjoyed, was not a natural 
consequence of the use of the beer sold by the defend- 
ants; that they were not bound to know that Jacob 
Neu “‘ would strike his wife on the head with an axe, 
and then cut hisown throat with arazor.’’ Perhaps 
not. Buta cause of action may exist without such 
foresight. 

The statute does not even require that the vendor 
shall know that drunkenness leads to crime of any de- 
gree, nor even that it is the cause of poverty and beg- 
gary, and consequent distress to the drunkard’s family. 
It is enough that these results come from intoxica- 
tion, and soin Hill v. Berry, 75.N. Y. 229, a wife re- 
covered of the landlord and his tenant, because by 
reason of liquors sold by the latter her husband be- 
came intoxicated, wasted his money, neglected his 
employment and became incompetent to labor, and 
therefore unable to provide for her, and she obliged to 
care for him while in that condition. She suffered not 
only because his substance was reduced to nothing, but 
from the loss of productive labor. 

In Bertholf v. O’ Reilly, 74. N. Y. 509; 30 Am. Rep. 
523, the landlord was required to pay for the plaint- 
iff's horse, because it died from over-driving induced 
by the driver's intoxication through liquors sold by 
the defendant’s lessee. 

In Mead vy. Stratton, 87 N. Y. 498;41 Am. Rep. 386, 
the wife recovered under this act, because the bus- 
band, while intoxicated by liquors sold on the defend- 
ant’s premises, was beaten to death by the wheel of his 
own wagon while the reins were in his hand, although 
he was in a state of stupor. 

In those cases, as well as in others arising under the 
act, liability was established from the sale of liquors 
producing intoxication, aud the act of the intoxicated 
person causing injury to the plaintiff in his person, 
property or means of support. Those elements exist 
here. The cause of action is neither taken away nor 
mitigated because the cause of injury also constitutes 
acrime. The jury were not to inquire whether either 
‘*the homicide or suicide were the natural, reasonable, 
or probable consequences of the defendants’ act.”’ It 
is enough if while intoxicated in whole or in part by 
liquors sold by the defendants, those acts were com- 
mitted, if by reason of them, or either of them, the 
plaintiff's means of support were affected to his in- 
jury. 

Nor was it error in the learned trial judge to submit 
the case to the jury as one in which the plaintiff might 
bave exemplary damages. They are expressly al- 
lowed by statute, and there was evidence upon which 
they might be awarded. The defendants were manu- 
facturers of lager beer. They had no license to sell it 
in quantities of less than five gallons. The sale to the 
plaintiff's father was of that description, and hence 
unlawful. It was not an isolated sale. The defendants 
had so dealt fora long time and with many persons. 
It resulted in their pecuniary benefit. Under the cir- 
cumstances of the case it was therefore for the jury to 
say whether something more than actual damages 
should not be allowed for the benefit of the commu- 
nity and for example’s sake. To hold otherwise would 
place a wrong-doer (Foote v. People, 56 N. Y. 321) on the 
same footing with a licensed vendor--one who sells 
recklessly and at his own volition, on a level with one 
who has the consent of the proper public officers to 
deal in an article, the use of which, as the statute 
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(supra) implies, leads to ‘‘ intemperance, ‘pauperism 
and crime.” 

Other points presented by the learned counsel for 
the appellants have been considered, but we find no 
error. In this conclusion we agree with the General 
Term, and therefore their judgment should be af- 
firmed. 

All concur. 








Judgment affirmed. 


——_e—___—_ 


SHERIFF'S POUNDAGE. 


NEW YORK COURT OF APPEALS, APRIL 15, 1884. 


FLACK V. STATE. 


A judgment debtor dying while in custody under a 
body execution, the sheriff has no claim for poundage, 
under 2 Rev. Stat. 645, 8 38. 

He must show either a collection of the moneys called for, 
interference by the judgment creditor with his execution 
of the process, or the discharge of the judgment debtor 
under the provisions of the act forthe relief of impris- 
oned debtors: the arrest of the debtor is in no just sense 
the equivalent of a collection. 

The history of the legislation upon the subject given and the 
authorities collated and discussed. 

PPEAL from order of the General Term of the 
Supreme Court, in the first judicial department, 
made January 11, 1883, which affirmed a decision of 
the State board of audit, disallowing aclaim presented 
by the executors of the will of William C. Conner, 
late sheriff of the county of New York, for poundage 
upon an execution. 


A, J. Vanderpoel, for appellant. 


D. O’Brien, Attorney-General, and W. A. Post, for 
respondent. 


RucGe_er, C. J. The plaintiff's testator while sheriff 
of the county of New York received for collection an 
execution upon a judgment in an action wherein the 
people of the State were plaintiffs and William M. 
Tweed was defendant. 

The plaintiffs, having recovered their judgment for 
upward of six and ahalf millions of dollars, issued an 
execution thereon against the property of the defend- 
ant, which having been returned nulla bona, there- 
upon issued the execution against the person of the 
defendant. 

On December 20, 1876, the sheriff arrested the de- 
fendant upon the execution, and retained him in cus- 
tody until December 31, 1876, when his term of office 
having expired in pursuance of the statute, he trans- 
ferred the process, with the body of the defendant, 
over to his successor. 

No moneys were collected by either sheriff upon the 
process, and the defendant therein was _ retained 
in custody until his death, which occurred April, 12, 
1878. 

The plaintiffs claim that they are entitled to 
poundage accruing to their testator upon this execu- 
tion under the statute regulating the compensation of 
sheriffs. 

A brief reference to some of the salient features in 
the history of legislation on the subject will enable us 
to appreciate the bearing of the cases cited on the 
question presented by this appeal. 

Prior to the enactment of the statute of 29 Eliz., ch. 
4, the charges of sheriffs for executing writs for the 
collection of judgments was entirely unregulated by 
statute. Under this condition of the law grave abuses 
had sprung up, and sheriffs and their servants were 
accustomed to practice extortion, not only upon the 
persons against whom process issued, but also from 
the plaintiffs therein. By that act, which was en- 





titled, ‘‘Anact to prevent extortion in sheriffs in cases 
of execution,”’ it was provided, ‘‘that for serving and 
executing any writ or execution upon body, lands, 
goods or chattels,’ the sheriff should not take more 
than twelve pence in the pound for the first £100, and 
six pence in the pound forall above £100. By this act 
the sheriff was not authorized to levy his fees by vir- 
tue of the execution, but they were payable in all cases 
by the plaintiff in the process. With some immate- 
rial changes this continued to be the law in England 
until by chapter 46 of the 43 George III, they were 
authorized to include in their levy upon a fi. fa. upon 
the goods of the defendant the amount of their charges 
for poundage and expenses over and above the amount 
of the judgment. Under this statute the sheriff still 
had no right to exact poundage from the defendant 
upon a writ of ca. sa., but his charges for services 
were payable by the plaintiff therein. Hayley v. 
Racket, 5 M. & W. 620. It was not untilthe 15 and 16 
Victoria, ch. 76, that sheriffs were authorized to col- 
lect, by virtue of the writ, poundage fees and expen- 
ses upon aca. sa. from the defendant. Under these 
statutes it has been uniformly held in England, as will 
be seen by the cases hereafter cited, that sheriffs did 
not become entitled to poundage upon executions un- 
til they had collected the money called for by such 
writs. 

The statute of 29 Elizabeth was the law of this State 
until by the passage of chapter 25 of the Laws of 1789, 
it was provided that a sheriff should be entitled to 
charge fees for “serving an execution for or under 
£100 six pence per pound, and for every pound more 
than £100 three pence, the poundage on writs of fieri 
facias, and all other writs for levying money, to be 
taken only for the sum levied.’’ With immaterial 
changes this statute continued the law of this State 
until the adoption of the provisions of the Revised 
Statutes. 

In a recent case in this court it was said, that “the 
right of a sheriff to fees is derived from, and depends 
altogether upon the statute. At common law he could 
not lawfully collect or receive them.’ Campbell v. 
Cothran, 56 N. Y. 281; 2 B. & A. 562; 1 Chit. 295; Gra- 
ham v. Grill, 2M. & 8. 294. 

The plaintiffs must therefore establish their right to 
the fees in question under the statute in force at the 
time the services were rendered, and if they do not 
bring themselves within its terms they must neces- 
sarily failin their claim. The material part] of that 
statute reads as follows: ‘For serving’’ ‘‘an execu- 
tion for the collection of money,” ‘‘for collecting the 
sum of $250 or less, two cents and five mills per dollar; 
and for every dollar collected more than $250, onecent 
and two and a half mills.” ‘* The fees herein allowed 
forthe service of an execution, and for advertising 
thereon, shall be collected by virtue of such execution 
in the same manner as the sum therein directed to be 
levied.’’ 2 Rey. Stat.645 (orig.ed.),3 38. The language of 
this provision seems to be plain and unambiguous,and 
clearly removed from the possibility of misconstruc- 
tion. The services for which compensation is pro- 
vided are those for ‘‘ collecting ’’ the moneys called for 
by the execution, and the fees are computable only 
upon the amount ‘‘ collected,’’ and are made collecti- 
ble by virtue of the execution alone. . 

To bring the claim of a sheriff within the provisions 
of the statute, it is essential that he show either the 
collection of the moneys called for, or some interfer- 
ence by the plaintiff with his execution of the process 
that is equivalent thereto. It has been uniformly held 
in England as well asin this country, under all stat- 
utes giving fees to sheriffs upon executions, thata 
judgment creditor cannot, after placing process in the 
hands of the officer and inducing him to move forward 
in the work of executing it, interfere to prevent its en- 
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forcement without thereby making himself liable for 
the compensation of the sheriff. Alchin vy. Wills, 5T. 
R. 470; Hildreth v. Ellice, 1 Caines, 192; Campbell v. 
Cothran, 56 N. Y. 282. These cases proceed upon an 
obvious equity, analogous to that underlying the fam- 
iliar principle which debars a party to a contract 
from claiming the benefit of the non-performance 
of a condition precedent by the other party wheu he 
has by his own conduct made performance thereof by 
such party impossible. 

The question presented by this appeal seems to us to 
be one purely of statutory construction, and in the 
absence of prior adjudication, would appear to be easy 
of solution. But it is conteuded by the learned coun- 
sel for the appellants that the logic of the cited cases 
supports the claim now made by them. 

Although in the early case of Pope v. Hayman, Skin. 
363, arising under the act of 29 Eliz., the subject is 
mentioned argumentatively by counsel, yet aside from 
that case, we have been referred to none arising under 
any statute which seems to support the doctrine that 
a sheriff becomes entitled to poundage on an execu- 
tion upon the death of adefendant held in custody 
thereunder, or that he is entitled to such poundage in 
any other event than the collection of the debt, the 
release of the debtor with the consent or by direction 
of the plaintiff, or his discharge under the pro- 
visions of the act for the relief of imprisoned debt- 
ors. 

We are therefore unembarrassed by any prior de- 
cisions covering the particular question presented by 
this appeal, and we may well consider their absence a 
fact militating against the plaintiff's claim, since the 
qnestion is one which must frequently have occurred 
in the history of the law relating to imprisoned debt- 
ors. A number of cases have however been referred 
to by the appellants which are claimed to support their 
demand. We believe the cases cited have but a re- 
mote, if any, bearing upon the question here pre- 
sented, and their soundness may be conceded without 
impairing the considerations which induce the deter- 
mination of this case. Without considering all of 
them in detail it may be observed that they generally 
arose under statutes essentially different from that 
under consideration, aud were mainly decided upon 
the language of the particular statute under which 
they respectively arose. 

In Adams v. Hopkins, 5 Johns. 252, two propositions 
were announced, viz.: That the plaintiffs’ attorney 
was liable to the sheriff for the fees earned by him in 
serving an execution against the defendant’s person, 
and secondly, that the sheriff was entitled to the statu- 
tory fees, when after execution of process, the de- 
fendant had been discharged from imprisonment 
under proceedings forthe relief of imprisoned debt- 
ors. 

The right of the sheriff to fees in this case was based 
upon the express language of the statute then in force. 
2 R. L. 77, Mr. Justice Thompson, delivering the 
opinion, saying: ‘*The sheriff by the statute of Eliz- 
abeth, and by our act, is to have his fees for serving 
an execution.’’ Jt may be doubted whether the sec- 
ond proposition decided would be considered appli- 
cable to a case arising under the Revised Stat- 
utes. 

In Scott vy. Shaw, 13 Johns. 378, the only question 
considered was whether the sheriff was under the then 
statute entitled to fees upon aca. sa. duly executed 
by him, although it was afterward set aside upon mo- 
tion for irregularity, because a fi. fa. had not pre- 
viously beeen issued and returned nulla bona as re- 
quired by the statute. It washeld that by the service 
of the process, the sheriff became entitled to his fees. 
The statute in this, asin the previous case, gave the 
fees for the service of the execution, and that service 





was held to have been performed, so far as to fix the 
plaintiff's liability for sheriff's fees, when the body of 
the defendant was taken upon execution. 

None of the English cases seem to support the doc- 
trine of this case, and it can be sustained only upon 
the ground that the language of the statute estab- 
lished the sheriff's right to fees when he had com- 
menced the execution of the process. 

In each of the early English cases of Earle v. Plum- 
mer, 1 Salk. 332; Rawstorne v. Wilkinson, 4 M. & S. 256; 
Bullen vy. Ansley, 6 Esp. 111, the sheriff had fuliy exe- 
cuted the writ and paid overthe money collected. It 
was held in those cases that he thereby became en- 
titled to poundage, although the writs were subse- 
quently set aside for irregularity. 

These cases afterward came under review in the case 
of Miles v. Harris, 104 Eng. C. L. Rep. 550, in the Court 
of Common Pleas, upon the question reserved for the 
opinion of the court, whether the sheriff was entitled 
to poundage upon an execution when he had seized 
goods thereon sufficient to satisfy it, but such execu- 
tion was afterward set aside for irregularity. It was 
held that he was not entitled to poundage, Frle, C. J., 
saying: ‘‘ Inasmuch therefore as no money was made 
by him under the execution, I think he was not enti- 
tled to claim poundage.’”’ This opinion was concurred 
in by the whole court, consisting of the Justices Wil- 
liams, Willes and Byles. 

To similar effect was the decision of the Exchequer 
Court in the case of Evans v. Manero, 7 M. & W. 463, 
and Rex v. Robinson, 2 C. M. & R. 334. In Ryle v. 
Falk, reported in 24 Hun, 255, and affirmed in 86 N. Y. 
641, by this court upon the opinion in the court below, 
it was held that the sheriff was entitled to his pound- 
age upon 4 ca. sa. where the plaintiff had consented to 
the discharge of the defendant, upon the condition of 
his paying the sheriff's legal fees, charges and ex- 
penses. The principal question involved in that case 
was whether the plaintiff could interfere by directing 
a discharge after the defendant was taken in execu- 
tion, and thus preclude the sheriff from collecting the 
statutory fees, or in other words, whether any thing 
but the actual collection of the money called for by 
the process would entitle the sheriff to his poundage. 
This case was undoubtedly correctly decided upon the 
ground that the direction of the plaintiff was equiva- 
lent to the collection of the judgment, and the case 
was thereby brought within the meaning and spirit of 
the existing statute. The plaintiff had the right to 
control the execution of the process, and to impose 
such conditions upon the discharge of the defendant 
as he chose, and the defendant could not have the 
benefit of the stipulation without complying with the 
conditions upon which it was given. 

In Campbell v. Cothran, 56 N. Y. 279, a fi. fa. had 
been issued to the sheriff upon a judgment for $4,328, 
and he had levied upon sufficient property to satisfy it. 
Upon appeal the judgment had been reduced to the 
sum of $60.20, and it was held that the sheriff was ea- 
titled to poundage upon the amount of the modified 
judgment only. This case was decided by the court 
upon the ground that under the statute the sheriff was 
entitled to poundage upon the sum collected only. 

In Keenig v. Steckel, 58 N. Y. 475, it was held that a 
judgment creditor could not maintain an action against 
the sureties upon a bond given for the payment of the 
judgment so long as he detained the debtor by impris- 
onment upon a ca. sd. issued on such judgment. It 
was said in effect that the imprisonment operated pro 
tempore as an extinguishment of the defendant's lia- 
bility for the debt, and that the defense accruing to 
the principal from that fact would also inure to the 
benefit of his sureties. 

We have not omitted to ubserve the language used by 
the courts in many of the cases referred to, to the effect 
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“that the allowance of poundage is for the risk in 
curred,” or “‘ for the sheriff's trouble.” 

If these expressions were used in the sense that the 
sheriff became entitled to poundage whenever he 
has incurred risk inthe service of process, they ‘are 
manifestly incorrect, for there are many decided cases 
where such risks have been incurred, and yet this 
right to poundage has been denied. Such, for instance, 
are the cases where the judgment has subsequently 
been modified or reversed, or where the execution has 
been set aside or reduced by the order of the court be- 
fore collection. Impey on Sheriffs, 159; Campbel/ v. 
Cothran, supra; Miles v. Harris, supra; Evans v. 
Manero, supra. 

This is so also when the property is taken by a trus- 
tee in bankruptcy after levy and before sale. Ex parte 
Browning, 8 Ch. D. 596. Neither does he become en- 
titled to poundage on a fi. fa. when the property taken 
thereon is destroyed by fire or other casualty. 
Campbell v. Cothran, supra. The application of such 
expressions must be limited to the circum 
stances of the cases in which they were used, and 
deemed as intending to convey the idea that under the 
particular statute then being construed the sheriff's 
right to fees became fixed by virtue of his levy, and 
the liability thereby incurred by him to the judgment 
creditor for damages arising out of aloss of property 
levied upon, or by the escape of the defendant from 
custody. Such expressions were undoubtedly used to 
convey an idea of the equitable considerations which 
induced the adoption of statutory provisions giving 
compensation to sheriffs, but they cannot operate to 
extend the class of cases in which fees are allowed be- 
yond those authorized by the terms of the statute. 

While we would not be considered as depreciating 
in any degree the risk incurred by a sheriff in execut- 
ing the processes of the court, yet the hazard of lia- 
bility for damages upon an escape must be much di- 
minished by the presumed irresponsibility of a defend- 
ant against whose property an execution must previ- 
ously be issued and returned nulla bona before his body 
can be taken in execution. The condition and circum- 
stances of the debtor may be given in evidence in miti- 
gation of damages in an action upon the case against 
the sheriff to recover damages for an involuntary es- 
cape. Pattersonv. Westervelt, 17 Wend. 543; Smith v. 
Knapp, 30 N. Y. 581; Metcalf v. Stryker, 31 id. 257; 
Macrue v. Clark, 1 H. & R. 479. It is otherwise how- 
ever when the sheriff has made himself liable as bail 
under the provisions of the Code. Bensel v. Lynch, 44 
N. Y. 162. 

However equitable the sheriff's claim may be for 
compensation whenever he incurs risks by executing 
process, it is an answer toany claim founded thereon 
to say that this is not the ground upon which the stat- 
ute has awarded it. Although it issaid in some cases 
that the taking of the body of adefendant in execution 
is in some sense a satisfaction of the judgment while 
the imprisonment continues, yet that consideration is 
not prominently urged here as a reason for reversing 
this judgment. But even if it were, the argument 
would be ineffectual, for an arreston a body execution 
is now generally considered not to operate as a satis- 
faction of the judgment, but simply as a suspension 
for the time being of other remedies of the creditor 
thereon. Campbell v. Cothran, supra; Kenig v. 
Steckel, 58 N. Y. 475; 2 R. 8. 465, art. 2, title 5, ch. 6, 
part 3. 

It cannot in any just sense be said to be the equiva- 
lent of that collection of the moneys due upon a judg- 
ment which is required by the statute awarding fees 
to the sheriff for collecting an execution. 

The change made in the law by the adoption of the 
provisions of the Revised Statutes whereby the right 
of sheriffs to charge poundage upon executions was 





made to depend upon their collection, instead of upon 
their service, was in our judgment intended to change 
the conditions upon which the sheriff's right to collect 
fees was to be predicated. 

It would be difficult to find language more significant 
or which would seem to preclude more clearly any 
claim on the part of these officers to poundage, except 
upon the completed performance by them of the du- 
ties required in the enforcement of an execution. The 
right to fees which before depended upon the rendition 
of whatever services he might perform in the coliection 
of an execution is thereby made to turn upon the per- 
formance by the sheriff of the final act to be done in 
the course of such service. 

The decision in the case of Bolton v. Lawrence, 9 
Wend. 436, does not conflict with this view. The ques- 
tion in that case was whether the sheriff was entitled 
to poundage upon a fi. fa. which had been levied by 
him upon sufficient property to satisfy it, but where 
he had been prevented from making the amount of 

,the execution by the act of the plaintiff in causing the 
judgment to be collected in another county upon 
another execution. The decision in this case accords 
with the rule as uniformly laid down in the cases aris- 
ing both before and since the passage of the Revised 
Statutes. ‘ 

In Campbell v. Cothran this court, in giving a con- 
struction to the statute as applied to the writ of fi. fa., 
held that the sheriff was not entitled to poundage un- 
less he collected the judgment, except in case the 
plaintiff interfered to prevent its collection; and we 
can see no reason why the principle laid down in that 
case is not equally applicable to cases arising upon the 
execution of the writ of ca. sa. 

It is by virtue of the same statute, and through the 
use of the same language, that the claim of a sheriff to 
fees arises upon an execution whethersuch execution 
goes against the property or the person of the defend- 
ant. 

It would seem necessarily to follow that the condi- 
tions which have been adjudicated as essential to his 
right to demand fees in one class of cases would apply 
with equal force to another, when the right to fees in 
both depends upon the same language. This right is 
made by the language of the statute to depend exclu- 
sively upon the collection of the money called for by 
the process; and we think no right to the statutory 
fees can arise in favor of the sheriff, except upon the 
collection of the execution, or the intervention of the 
plaintiff by the performance of some act which in law 
is deemed to be the equivalent of collection. In 
Campbell v. Cothran, Audrews, J., said, after referring 
to a case holding that the sheriff is entitled to pound- 
age after the levy of an execution, where the parties 
had settled or compromised the debt, that ‘‘this case 
and those falling directly within the same principle are, 
we think, the only exceptions to the rule that the 
sheriff is not entitled to poundage on a money execu- 
tion until the money is collected, and that his commis- 
sions are to be reckoned on the sum realized on the 
execution, and not on the amount of the judgment.” 
This decision accords with the settled law of England. 
Miles v. Harris, supra; Evans v. Manero, supra; Roe 
v. Hammond, 2 C. P. D. 300; Mortimore v. Cragg, 3 id. 
216. 

In Roe v. Hammond it was held upon the ground 
that there had been no collection that the sheriff was 
not entitled to poundage upon a fi. fa. when he had 
levied upon goods sufficient to satisfy it, if the defend- 
ant after seizure paid out the execution before a sale. 
The decision in this case however was overruled in 
Mortimer v. Cragy in the Court of Appeals, decided in 
1878, Brett, L. J., saying: ‘* When an execution issues 
the transaction may be divided into four parts: 1. The 
delivery of the writ to the sheriff. 2. Seizure. 3. The 
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possible payment of money after seizure. 4. If no pay- 
ment, sale. The first step does not entitle the sheriff to 
poundage, and if he does not seize, Nush v. Dickenson 
isan authority that he is not entitled to poundage. Al- 
though he seizes, nothing may be realized, because the 
seizure may be wrongful; it may be withdrawn by di- 
rection of law, then the sheriff would receive uo pound- 
age. Then comes the case of seizure. The money may 
be paid by the execution debtor, either directly or in- 
directly; directly by virtue of the seizure to the sher- 
iff; indirectly when payment is made by meaus of a 
compromise which is a consequence ofthe seizure. In 
either of those cases the sheriff is entitled to pound- 
age,’ Bramwell, L. J., saying: ‘I think the words in 
the statute of Elizabeth ‘shall so levy’ mean ‘shall 
seize and thereby get the money.’ ”’ 

The view that we have adopted of the statute was 
also taken by Mr. Justice Van Brunt in the case of 
Bowe v. Campbell, 63 How. Pr. 167. The unreported 
case of Cumpbell v. Moers, cited upon appellant’s brief, 
would seem from the statement there given to con- 
flict somewhat with our construction of the statute. 
We have no information respecting the case except 
that derived from the brief of counsel, and while we 
entertain great respect for the opinion of the learned 
judge who wrote iu the case, we cannot concur in the 
conclusions which he seems to have reached. 

Judgment affirmed. 


a 


UNITED STATES SUPREME COURT AB- 
STRACT. 

MUNICIPAL BONDS—NEBRASKA STATUTES—‘‘ WORK 
OF INTERNAL IMPROVEMENT’’—ACTION ON BONDS— 
VALIDITY OF 188UE.—(1) Bonds issued by the county 
commissioners of a county in Nebraska, on behalf of a 
precinct in that county, to aid a company in improv- 
ing the water-power of ariver for the purpose of pro- 
pelling public grist-mills, are issued to aid in con- 
structing a “ work of internal improvement,’’ within 
the meaning of the Act of Nebraska, of February 15, 
1869, as amended by the Act of March 3, 1870 (Laws of 
1869, p. 92, and Laws of 1870, p. 15, and Gen. Stat. of 
1873, ch. 35, p. 448). In Osborne v. County of Adams, 
106 U. S. 181, this court decided, in November, 1882, 
that under the same statute that is in question here, 
bonds issued to aid in the construction of a steam 
grist-mill were not issued to aid in the construction of 
awork of internal improvement. There was a sug- 
gestion in the opinion in that case, that the statute did 
not cover the construction of any kind of grist-mill as 
a work of internal improvement. During the same 
term a petition for rehearing was filed, and the atten- 
tion of the court was called to the case of Traver v. 
Merrick County, 14 Neb. 327, in which the Supreme 
Court of Nebraska had held at its January Term, 1883, 
that county bonds issued by county commissioners, 
under the act of 1869, as a loan to au individual to aid 
in building a public grist-mill and water power iu the 
county, were valid. But this court adhered to its 
view that the act did not cover the construction of a 
steam grist-mill, and denied the rehearing. Osborne 
v. Adams County, 109 U. S.1. In Union Pacific R. v. 
Commissioners, 4 Neb. 450, it was held in 1876, that a 
public wagon bridge, over the Platte river, as an ex- 
tension of a public highway, was a work of internal 
improvement, under the act of 1869, being a work from 
the construction of which benefits were to be derived 
by the public. But the court said that no authority 


existed to aida merely private enterprise. See also 
United States v. Dodge County, 110 U. 8. 156. In the 


State v. Thorne, 9 Neb. 458, 460, in 1880, it was sug- 
gested that works of internal improvement, under the 
act, might include railroads, turupikes, canals, and 





numerous other enterprises, not objects of private 
coucern purely. In Dawson County v. McNamar, 10 
Neb. 276, in 1880, it was held that the building of a 
county court-house was not a work of internal im- 
provement, under the act, and it was said that *‘ works 
of internal improvement”’’ meant ‘‘only those works 
within the State in which the whole body of the peo- 
ple are supposed to be more or less interested, and by 
which they may be benefited.’’ In Township of Bur- 
lington v. Beasley, 94 U. 8. 310, this court held thata 
steam custom grist-mill, not on a water course or 
operated by water power, was a “work of internal 
improvement,” within an act of Kansas authorizing 
municipal bonds in aid of ‘‘the construction of rail- 
roads or water power * * * orforother works of 
internal improvement.’’ The decision was based, in 
part, on the ground that there was another act which 
declared ‘‘ all water, steam or other mills, whose own- 
ers or occupiers grind or offer to grind grain for toll or 
pay, are hereby declared public mills,’ and provided 
for the order in which customers should be served, and 
prescribed the duties of the miller, and that the rates 
of toll should be posted; and as it would also be com- 
petent for the Legislature to regulate the toll, it was 
held that aid to the mill was aid of a public work of 
internal improvement. Enterprise of a class within 
which that in the present case falls are so far of a pub- 
lic nature that private property may be appropriated 
to carry them into effect. Boston & Roxbury Mill 
Corp. v. Newman, 12 Pick. 467; Commonwealth v. 
Essex Company, 13 Gray, 239, 249; Lowell v. Boston, 
111 Mass, 454, 464; Scudder v. Trenton Delaware Falls 
Co., 1 Cax. Ch. 694; Beekman vy. Saratoga & Schenec- 
tady R. Co., 3 Paige, 45. And when the Legislature 
has given to grist-mills and the water power connected 
with them such a public character asin the present 
case, the improvement of the water power must be re- 
garded asa public work of internal improvement, 
which may be aided in its construction by the issue of 
bonds, under the act in question. (2) Although in 
such a bond and its coupons the precinct is the prom- 
isor, a suit to recover on such coupons is properly 
brought against the county. (3) Where such bonds 
purport, on their face, to be issued by the board of 
county commissioners, on behalf of the precinct, and 
are signed by the chairman of the board, and attested 
by its clerk, who is also the clerk of the county, and 
are sealed with the seal of the county, and the coupons 
are signed by such clerk, and the bonds refer to the 
coupons as annexed, the bonds and coupons are issued 
by the county commissioners. Blair v. County of Cum- 
ing. Opinion by Blatchford, J. 

[Decided April 21, 1884.] 

MoNEY HAD AND RECELV ED—ASSUMPSIT—RATIFICA- 
TION—PRESUMPTION AS TO PAYMENT.—Whenever 
one person has in his hands money equitably 

belonging to another, that other person may re- 
cover it by assumpsit for money had and received. Pick- 
ard v. Bankes, 13 East, 20; Spratt v. Hobhouse,4 Bing. 
178; Israel v. Douglass,1 Hen. Bla.239; Beardsley v.Root 
11 Johns. 464; Hale v. Marston, 17 Mass. 575; Claflin v. 
Godfrey, 21 Pick. 1. The remedy at law is adequate 
aud complete. A court sitting as acourt of equity has 
no jurisdiction in sucha case. Hipp v. Babin, 19 
How. 271. If a principal ratifies that which favors 
nim, he ratifies the whole. Skinner v. Dayton, 19 
Johns. 554; Odiorne v. Maxey, 13 Mass. 182; Menkins 
v. Watson, 27 Mo. 163; Small v. Atwood, 6Cl. & F. 232. 
By the common law, the Japse of twenty years, with- 
out explanatory circumstances, affords a presumption 
of law that the debt is paid, even though it be due by 
specialty. Oswald v. Leigh, 1 Term. 270; Lewis v. 
Nones, 7 8. & R. 410; Jackson v. Wood, 12 Johns. 242; 
Best on Presump., § 137. This presumption is a rule 
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of evidence and not a limitation, and is not subject to 
the exceptions and incidents of an act of limitation 
Cape Giraudeau v. Harbinson, 58 Mo. 90; Smith’s Ex’r 
vy. Benton, 15 id. 371. James y. Miller. Opinion by 
Woods, J. 

[Decided April 21, 1884.] 





UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

INTERNAL REVENUE—GRAIN-BAGS—RE-ENTRY FREE 
OF DUTY—POWERS OF SECRETARY.—The customs and 
revenue laws provide that “‘ grain bags, the manufac- 
ture of the United States, when exported filled with 
American products, may be returned to the United 
States free of duty under such rules and regulations 
as shall be prescribed by the secretary of the treasury.” 
Grain bags manufactured in this country from im- 
ported materials were exported full of California 
wheat. The exporter demanded and received, accord- 
ing to law, out of the public treasury, the draw-back 
due him on account of the duty formerly collected 
upon the materials of which the bags were made. Upon 
the return of the grain bags, held, that they were en- 
titled to pass free of duty. The power of the secretary 
to prescribe rules and regulations does not authorize 
him to impose a duty not provided for by Congress in 
repayment of the drawback. Morrill v. Jones, 106 U. 
S. 466; 1 Sup. Ct. Rep. 423; Merritt v. Welsh, 104 U. 8. 
702; Balfour v. Sullivan, 8 Sawy. 648; 17 Fed. Rep. 
231. Cir. Ct., Dist. Cal. March 10, 1884. Balfour v. 
Sullivan. Opinion by Sawyer, J. 


REMOVAL OF CAUSE—FEDERAL LAW INVOLVED—SEP” 
ARATE CONTROVERSY.—(1) A case may be removed 
to the Federal courts whenever rights of the parties are 
alleged to depend in any way upon an act of Congress, 
even though the act is only set up by way of defense, 
and though other questions not of a Federal character 
enter into the controversy. If a Federal law is to any 
extent an ingredient of the controversy by way of 
claim or defense, the condi ‘on exists upon which the 
right of removal depends, and he right is not impaired 
because other questious are involved which are not of 
a Federal character. Cruikshank vy. Fourth Nat. Bank, 
16 Fed Rep. 888; Mayor v. Cooper,6 Wall. 247-252; 
Railroad Co. v. Mississippi, 102 U. 8. 135. The motion 
toremand is denied. (2) The defendant, the Balti- 
more and Ohio Telegraph Company, has also removed 
the suit upon its separate petition, alleging that there 
is a controversy which is wholly between it and the 
camplainant citizens of different States. Within the 
recent decision of this court in Boyd vy. Gill, 19 Fed. 
Rep. 145, such a separate controversy is not disclosed by 
the pleadings. See also Peterson v. Chapman, 13 
Blatchf. 395. Cir. Ct., S. D. N. Y. March 6, 1884. 
Western Union Tel. Co. v. National Tel. Co. Opinion 
by Wallace, J. 


TRADEMARK—PASSES WITH TRANSFER OF BUSINESS. 
—There is no reason why a trade-mark cannot be con- 
veyed with the property with which itis associated. 
As an abstract right, apart from the article manufac- 
tured, a trade-mark cannot be sold, the reason being 
that such transfer would be productive of fraud upon 
the public. In this respect it differs from a patent or 
acopyright. But in connection with the article pro- 
duced, it may be bought and sold like other property. 
It constitutes a part of partnership assets, and is prop- 
erly sold with the firm property. Browne Trade M., 
$$ 360, 361; Hallv. Barrows, 10 Jur. (N.8.)55; Ains- 
worth v. Walmsley, 35 Law J. Ch. 352; Kidd v. John- 





*19 Fed. Rep. 








son, 100 U. 8. 617; Walton v. Crowley, 3 Blatchf. 440; 
Congress & Empire Spring Co. v. High Rock Congress 
Spring Co., 57 Barb. 426; 4 Am. L. T. Rep. 167; Dixon 
Crucible Co. v. Guggenheim, 2 Brewst. 32]. Fora 
trade-mark to pass under a bill of sale it is not neces- 
sary that it should be specifically mentioned. In Ship- 
wright v. Clements, 19 Week. Rep. 599, there was a sale 
by one partner to the other of all his interest in the part- 
nership, stock in trade, goods, chattels and effects, 
book debts, moneys in the bank, and all other property 
not being on the premises, the defendant covenanting 
that he would not carry on the trade within une mile 
of the premises, or in any way affect the business to be 
thereafter carried on by the purchaser. The court 
held that this was asale of the business, and that a 
trade-mark passed under such a sale whether specially 
mentioned or not. Ifatrade-mark is an asset, as it 
is, there is no reason why it should not pass under the 
term assetsin an instrument which conveys the entire 
partnership property. Cir. Ct., R. 1. Feb. 12, 1884. 
Morgan v. Rogers. Opinion by Colt, J. [See 22 Am. 
Rep. 44; 62 How. Pr. 216; 47 id. 532; 84 N. Y. 499; 45 
Am. Rep. 198; 111 Mass. 238; 5Sawy. 584.—Eb. 


SHIP AND SHIPPING-—PILOT—WHEN NOT ENTITLED 
TO SALVAGE—OREGON PILOT ACT, 1882.—The libellant 
in a smooth sea and calm weather boarded the Bryant 
in a thick fog while she lay aground at low tide on the 
outer edge of the middle sand of the Columbia river, 
and at the next flood sailed her over into deep water 
in the south channel, and after drifting out to sea in 
the night brought her into port the next morning. 
Held, that the service of the libellant did not involve 
any ‘‘extraordinary danger or risk,” and that he was 
only entitled to a pilot’s compensation therefor. Un- 
der the Oregon pilot act of 1882 (Sess. Laws, 15) a pilot 
is bound to render aid to a vessel *‘ in stress of weather 
or in case of disaster,’ and he is not entitled to salvage 
for such service unless he is thereby involved in * ex- 
traordinary danger and risk.’’ The drift of American 
legislation and decision is against the policy of allow- 
ing pilots to act as salvors on their own pilot grounds. 
It has been thought or found that the temptation to 
become a salvor might induce a pilot to make or allow 
an occasion for such service that he might profit by 
the distress of the ship which he is bound to navigate. 
Hobart v. Drogan, 10 Pet. 120; The Wave, 2 Paine, 
136; 2 Pars. Ship. & Adm. 271. A pilotisa public offi- 
cer whose duties and compensation are prescribed by 
law; and when acting in the line of his duty he is not 
entitled to any other compensation. As was said by 
Mr. Justice Washington in the case of Le Tigre, 3 
Wash. C. C. 571, while considering the question 
whether official duty could be compensated by salvage: 
‘* Of this class of cases is that of the pilot who safely 
conducts into port a vessel in distress at sea. He acts 
in the performance of an ordinary duty imposed upon 
him by the law and the nature of his employment, and 
he is therefore not entitled to salvage. unless in a case 
where he goes beyond the ordinary duties attached to 
his employment.”’ Dist. Ct., Dist. Oreg. March, 1884. 
The C. D. Bryant. Opinion by Deady, J. 


INJUNCTION—VIOLATION—CONTEMPT.—To sustain a 
motion for contempt on accouut of the violation of an 
injunction issued to restrain the infringement ofa 
patent, it must appear clearly and indisputably that 
the infringement continues. Walk. Pat. 481; Bird- 
sall v. Hagerstown Manuf. Co., 2 Ban. & A. 519; Lid- 
dle v. Cory, 7 Blatchf. 1; Welling v. Trimming Co., 2 
Ban. & A.1; Bate Refrig. Co. v. Eastman, 11 Fed. 
Rep. 902. Cir. Ct., D. R. L, Feb. 9, 1884. Smith v. 
Halkyard. Opinion by Colt, J. 


BANKRUPTCY—FRAUDULENT CONVEYANCES—JUDG- 
MENT PRIORITIES—ASSIGNEE.—(1) A judgment recov- 
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ered, defendant having meantime madea fraudulent 
conveyance of his property, is deemed to have at- 
tached at the date of its rendition as if the fraudulent 
conveyance had never been made. (2) Under the 
statutes of Indianaa judgment against a fraudulent 
grantor is made a lien, and accordingly he who ob- 
tains the first judgment is first in diligence, and ex- 
cept as against innocent purchasers of the fraudulent 
grantee, first in right. See Hardy v. Mitchell, 67 Ind. 
485; Hanna v. Aebker, 84 id. 411. (3) But this rule is 
subject to the priorities, respectively, of partnership 
and individual creditors in and to partnership and in- 
dividual property. Hardy v. Mitchell, supra; Weyer 
v. Thornburgh, 15 Ind. 125; Dean v. Phillips, 17 id. 
406; Bond v. Nave, 62 id. 505; Nat. Bank v. Locke, 89 
id. 428; Freem. Judgm., §$ 356, 357; Glidewell v. 
Spaugh, 26 Ind. 319; Jones v. Rhoads, 74 id. 510; Huff- 
man v. Copeland, 86 id. 224, and cases cited. (4) But 
however this may be, I think it quite clear that the 
doctrine proposed cannot apply when the fraudulent 
conveyance has been annulled at the instance of the 
assignee in bankruptcy of the fraudulent grantor. By 
express provision of the bankrupt law, all property of 
the bankrupt, conveyed in fraud of his creditors is, by 
virtue of the adjudication, and by the appointment of 
an assignee, vested in the assignee, to whom also the 
power and authority are given ‘“ to manage, dispose of, 
sue for, and recoveral) his property or estate, real or 
personal, debts or effects, and to defend all suits at 
law or in equity pending against the bankrupt.”’ 14St. 
525. Accordingly it has been held, and is well settled, 
that after the appointment of an assignee in bank- 
ruptcy, an action by a creditor to set aside a fraudu- 
lent conveyance of the bankrupt or to reach, in any 
way, property fraudulently transferred, cannot be 
maintained, and that the remedy must be had in a suit 
or action by orin the name of the assignee. Glenny 
v. Langdon, 98 U. 8. 20; Trimble v. Woodhead, 102 id. 
647; Moyer v. Dewey,103 id.301. Dist. Ct.,D.Ind., 1884. 
Matter of Lowe. Opinion by Woods, J. 


SURETY—ALTERATION— DISCHARGE — WHEN STAT- 
UTE TAKES EFFECT—ASSESSMENT.—-When after a bond 
had been signed by two sureties with the understand- 
ing between them and the obligor and obligee that it 
was to be signed by a third surety whose name was 
written in the bond, the name of the third surety was 
altered in the body of the instrument, with the 
knowledge of the obligee, by the substitution of a dif- 
ferent surety, who then signed the bond, held that the 
two sureties were discharged. There is a class of 
cases in which itis held that a bond, perfect on its 
face, apparently duly executed by all whose names ap- 
pear thereto, purporting to be signed and delivered, 
and actually delivered without a stipulation, cannot 
be avoided by the sureties upon the ground that they 
signed it on a condition that it should not be deliv- 
ered unless it was executed by other persons who did 
not execute it, where it appears that the obligee had 
no notice of such condition, and there was nothing to 
put him upon inquiry as to the manner of its execu- 
tion, and that he had been induced upon the faith of 
such bond toact to his own prejudice. Dair v. United 
States, 16 Wall. 1; Tidball v. Hailey, 48 Cal. 610; State 
v. Peck, 58 Me. 284; Cutler v. Roberts, 7 Neb. 4; Nash 
v. Fugate, 24 Grat. 202; Millett v. Parker, 2 Mete. (Ky.; 
608; State ex red. v. Pepper, 31 Ind. 76. Then there 
are other cases in which it has been decided that ifa 
bond be written as if to be executed by two or three 
or more sureties, and it is in fact executed by only 
one, and is then delivered to the obligee, it is valid 
and effectual against thatone. Cutter v. Whittemore, 
10 Mass. 442. See also Russell v. Freer, 56 N. Y. 67. 
In Smith v. United States, 2 Wall. 219, Mr. Justice 
Clifford states the rule to be that any variation in the 





agreement to which the surety has subscribed, which 
is made without the surety’s knowledge or consent, 
and which may prejudice him, or which may amount 
to a substitution of a new agreement for the one he 
has subscribed, will discharge the surety, upon the 
principle of the maxim non hec in federa veni. And 
of this case it may be observed that in its facts and 
upon the law it is highly instructive as bearing upon 
the kindred question involved in the case at bar. (2) A 
statute took effect March 3d, changing the rate of duty 
upon spirituous liquors from 70 cents to 90 cents. An 
assessment was made for aperiod previous to and in- 
cluding March 3d at 70 cents. Held, that though the 
statute was in force during the whole of March 3d, so 
that the rate for that day should have been 90 cents, 
the tax-payer could not on that account dispute the 
validity of theassessment. Arnold v. United States, 
9Cranch, 104; In re Welman, 20 Vt. 653; In re Howes, 
21 id. 619. Cir. Ct.,E. D. Wis., Feb. 5,1884. United States 
v. O'Neill. Opinion by Dyer, J. 


———————. 


lIOWA SUPREME COURT ABSTRACT. 

DEED — GRANTEE MISNAMED -- REFORMATION — EVI- 
DENCEMUST BE CLEAR.— Where property is conveyed to 
a married woman, and by fraud or mistake her husband 
is named as grantee, equity will reform the instrument 
to express the true agreement of the contracting par- 
ties upon clear and satisfactory proof. The case is 
like Nowlin v. Pyne, 47 Iowa, 293. The parties made 
a contract, employed a scrivener, and the scrivener by 
mistake failed to express the contract in apt words 
and terms. It appears that he used the words he in- 
tended to use, and he thought he should name the 
wife first as a grantee, to show that she owned the 
land. In such cases equity will reform the writing, 
making it conform to the agreement previously en- 
tered into between the parties. Nowlin v. Pyne, 
supra ; Stafford v. Fetters, 55 Towa, 484; S. C.,8 N. W. 
Rep. 322; Reed v. Root, 59 Lowa, 359; S. C., 13 N. W. 
Rep. 323. We need not set out or discuss the evidence 
in detail. Itis enough to say , that regard being had 
to the well-established rule that the proof necessary to 
reform a written instrument must be clear, satisfac- 
tory, and conclusive, we think the decree of the Dis- 
trict Court is correct. Courtright v. Courtright. Opin- 
ion by Rothrock, C. J. 
(Decided April 24, 1884.] 


CORPORATION — OFFICERS SELLING STOCK BELOW 
PAR—FRAUD ON STOCKHOLDERS.—The officers of a cor- 
poration cannot properly sell the stock for less than 
the par value. Toenable a stockholder to recover 
from a corporation for the depreciation of his stock 
by mismanagement, he must show that the injury was 
peculiar to himself alone, as apart from the other 
stockholders, and an instruction to a jury to this effect 
is correct. In Green’s Brice’s Ultra Vires, 143, note, 
it is said: ‘The sale of stock in acorporation by the 
directors at a less rate than the price fixed in the char- 
ter is a fraud upon the law and the stockholders,” cit- 
ing Sturges v. Stetson, 1 Biss. 246; Fosdick v. Sturges, 
id. 255; Mann vy. Cooke, 20 Conn. 188; Fisk v. Chicago, 
R. I. & P. R. Co., 58 Barb. 513; O’Brien v. Same, id. 
568; Neuse River Nav. Co. v. Comrs., 7 Jones Law, 
275. See also Osgood v. King, 42 Iowa, 478. Oliphant 
v. Woodbury Coal and Mining Co. Opinion by Adams, 
J 


[Decided April 23, 1884.] 

MASTER AND SERVANT—‘' USUAL RISKS ’’—KNOWL- 
EDGE OF SERVANT—MACHINERY.—An employee, by re- 
maining in the service of his employer without ob- 
jection, assumes the risk of such dangers as are occas- 
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ioned by defects in the machinery, about which he is 
employed, of which he has knowledge, or by the ex- 
ercise of reasonable diligence might gain knowledge, 
Money v. Lower Vein Coal Co. ,55 Iowa, 671; S. C.,8 N. 
W. Rep. 652; Way v. Railroad Co., 40 Iowa, 341; Mul- 
downey V. Railroad Co., 39 id. 615; Kroy v. Railroad 
Co., 82 id. 357; Greenleaf v. Railroad Co., 29 id. 14. 
But when theemployee is not engaged to work with 
the machinery he is not bound by this rule. An em- 
ployer is bound to provide machinery suitable and 
reasonably safe for the business, and to operate it in a 
reasonably safe and careful manner, and the existence 
of adefect imposes a duty of greater care and dili- 
gence. Moran v. Harris. Opinion by Reed, J. 
(Decided April 24, 1884.] 


LIEN—LIVERY-STABLE KEEPER—EXTENDS TO EX- 
EMPT PROPERTY — FORFEITURE — BAILEE’S USE OF 
PROPERTY.—In this case there was evidence showing 
that the property was exempt from execution. The 
plaintiff contends that a livery-stable keeper's lien 
cannot attach upon such property. It may be con- 
ceded that the lien can be enforced only by execution. 
But the statute which gives the lien does not except 
exempt property, but expressly gives the lien upon all 
property coming into the livery-stable keeper’s hands. 
We do not wish to be understood as holding that the 
rule would be different if the right to alien existed 
simply by common law. An innkeeper’s lien exists 
by common law, and it was held in Swan v. Bournes, 
47 Iowa, 502, that itattached upon exempt property. 
But the plaintiff contends that even if the defendant 
had alien he lost it by claiming alien for a general 
balance of account and for indebtedness for which he 
had no lien. The balance claimed was $316.22, which 
included something for keeping other horses, and 
something, we think, for keeping the horse in ques- 
tion for which he had no lien. What the rule would 
be if the plaintiff had tendered the amount for which 
the defendant had a lien, and the defendant had re- 
fused to surrender the horse, we need not determine. 
It seems to have been held that wherea person who 
has a lien upon property sets upaclaim toit distinct 
from and independent of his lien, he will be deemed 
to have waived his lien. Perhapstoo he would be 
deemed to have waived or forfeited it by wrongfully 
claiming a lien for a larger indebtedness than that for 
which he had alien, if he failed to disclose the true 
amount; and the same could not be presumed to be 
within the knowledge of the debtor so that he could 
tender the true amount for which the lien was held. 
Thatcher v. Harlan, 2 Houst. (Del.) 178. See also in 
this connection, Winter v. Coit, 7 N. Y. 288; Hanna vy. 
Phelps, 7 Ind. 23; Judah v. Kemp, 2 Johns. Cas. 411; 
Holbrook v. Wright, 24 Wend. 176; Mexal v. Dear- 
born, 12 Gray, 326. But we see nothingin the case at 
bar to hinder the plaintiff from discovering the true 
amount for which the defendant had alien so as to en- 
able him to make a tender of that amount if he de- 
sired. Where a bailee treats the thing bailed as his 
own, he cannot afterward claim alien upon the same 
thing, but he may always use itso faras is necessary 
to forits preservation. This is implied in the very 
contract of bailment. But in the case at bar there 
was evidence showing an express direction to that 
effect. Munson v. Porter. Opinion by Adams, J. 
[Decided April 25, 1884.] 





WISCONSIN SUPREME COURT ABSTRACT. 

STATUTE OF FRAUDS—CONTRACT VOID—PAYMENT 
MADE ON MAY BE RECOVERED.—Where the plaintiff 
has received money from certain third parties, and 
pays the same over to the defendant on a parol con- 





tract for the purchase of land, such payment is made 
upon a void contract, and the plaintiff can recover the 
same of the defendant, even though the defendant does 
not refuse to go on with the contract on his part; nor 
can the defendant urge in defense of an action forsuch 
money that the plaintiff obtained it through fraud 
from the third parties. Brandeis v. Newstadtl, 13 
Wis. 142; Thomas v. Sowards, 25 Wis. 631; Hooker v. 
Knab, 26 id. 511; N. W. U. P. Co. v. Shaw, 37 id. 655; 
Clark v. Davidson, 53 id. 317; 10 N. W. Rep. 384. 
Tucker v. Grove. Opinion by Taylor, J. 

(Decided April 8, 1884.] 


MUNICIPAL CORPORATION—DEFECTIVE BRIDGE—NO- 
TICE OF CLAIM—COMPLAINT MUST ALLEGE NOTICE.—In 
an action against a town for damages from a defective 
bridge in a public highway, a complaint which does 
not allege that the notice provided by section 1339, Re- 
vised Statutes, 1878, was given to the supervisors, fails 
to state a cause of action against the town, and a de- 
murrer to it for that reason will be sustained. In or- 
der that the plaintiff may recover damages, he must 
also allege in his complaint that aclaim for damages 
was filed with the town clerk, as provided by section 
824 Revised Statutes 1878. Susenguth v. Town of 
Rantoul, 48 Wis. 334; 4 N. W. Rep. 328; Plum v. Fond 
du Lac, 51 Wis. 393; 8 N. W.Rep. 283; Benware v. Town 
of Pine Valley, 53 Wis. 527; 10 N. W. Rep. 695. These 
cases are conclusive as to the insufficiency of the com- 
plaint. Wentwort v. Zown of Summit. Opinion by 
Taylor, J. 

(Decided April 8, 1884.] 


TENDER—MUST BE UNCONDITIONAL.—An offer of 
payment, to constitute a tender, must be understood 
as a tender, absolute and unconditional; and to treat 
an offer of payment conditional upon a discharge from 
the whole debt, as a tender, is a fatal error. 2 Greenl. 
Eyv., § 602, et seg. The alleged tender in Hunter v. 
Warner, 1 Wis. 141, was, ‘‘ Warner said he had the 
money, and it should be paid when due; that he was 
ready to pay,” etc. It was held no valid tender. ‘An 
offer with the understanding that it shall be accepted 
for the whole claim or the disputed ciaim is not a good 
tender in law.”” Latham v. Hartford, 27 Kan. 249. “A 
tender is not good accompanied with a demand for a 
discharge of the whole debt.’’ Richardson v. Boston 
C. Laboratory, 9 Mete. 42. ‘‘I showed him $500, and 
told him he could have it for his claim.’’ This was held 
conditional, and a mere offer of payment, and una- 
vailing as a tender. Tompkins v. Batie, 11 Neb. 147; 7 
N. W. Rep. 747. ‘An offer to pay to satisfy the whole 
debt,’’ was held no tender in law, in Thomas v. Evans, 
10 East, 101; and to the same effect are Glasscott v. 
Day, 5 Esp. 48; Lancashire v. Kellingworth, 2 Salk. 
623; Clark v. Mayor, etc., 1 Keyes, 9; Thayer v. Brack- 
ett, 12 Mass. 450. Elderkin v. Fellows. Opinion by Or- 
ton, J. (See 5 Am. Rep. 292; 23 id. 668. -Ep.] 
[Decided April 8, 1884.] 


a 
MINNESOTA SUPREME COURT ABSTRACT. 


GIFT—FIDUCIARY RELATION — UNDUE INFLUENCE 
PRESUMED—ONUS ON DONEE TO REBUT—EQUITABLE 
JURISDICTION.— Upon grounds of public policy, or as 
it is otherwise expressed, of public utility, equity ex- 
ercises a salutary jurisdiction in setting aside dona- 
tions of property made to a donee who stands iu some 
corfidential or fiduciary relation to the donor. The 
relief granted in such cases rests upon a general prin- 
ciple applicable to all relations in which dominion is 
exercised by one person over another. Dent v. Ben- 


nett, 4 Mylne & C. 277; 1 Story Eq. Jur., §§ 307, 308; 
Rockafellow v. Newcomb, 67 Ill. 186. The confiden- 
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tial relation of parent and child, and the fiduciary re- 
lation of guardian and ward, are among those in which 
such relief is frequently granted. Equity looks with 
special jealously upon donations from a child toa 
parent when made recently after the child comes of 
age, or while he is under the constant and immediate 
influence of the parent (as for instance, residing with 
him), or while his property is in the parent’s posses- 
sion or control. Wright v. Vanderplank, 8 De Gex, 
M. & G. 133; Baker v. Bradley, 7 id. 597; Bergen v. 
Udall, 31 Barb. 9; Taylor v. Taylor, 8 How. 183; Pom. 
Eq. Jur., § 961. Donations from a ward to his guard- 
ian ure regarded with still greater jealousy where the 
circumstances are such as to give the guardian an as- 
cendency over the ward, for here the natural and mu- 
tual ties and obligations between parent and child are 
wanting, and the position of the guardian is fiduciary. 
Hylton v. Hylton, 2 Ves. 547; Hatch v. Hatch, 9 id. 
292, and note; Fish v. Miller, Hoff. Ch. 267; Pom. Eq. 
Jur., § 962. Whether the donation be from achild to 
a@ parent or by a ward to his guardian, if the donor is 
80 placed as to be subject to the control or influence of 
the donee, the onus is on the parent or guardian (as 
the case may be)to show that ‘the transaction is 
righteous.’’ Gibson vy. Jeyes,6 Ves. 266; Hoghton v. 
Hoghton, 15 Beav. 299. In such cases the undue in- 
fluence is, on grounds of public policy, prima facie pre- 
sumed from the peculiar relations subsisting between 
the parties. Archer v. Hudson, 7 Beav. 551; Hylton v. 
Hylton, supra; Hatch v. Hatch, supra; Kerr Fraud & 
M. 178, 179; Williams v. Powell, 1 Ired. Eq. 460; Cham- 
bers v. Crabbe, 34 Beauv. 457; Garvin’s Admr. v. Will- 
iams, 44 Mo. 465; Todd v. Grove, 33 Md. 188; Berdoe 
v. Dawson, 34 Beav. 603; Huguenin v. Baseley, 2 Lead. 
Cas. Eq. (556) and notes; Pom. Eq. Jur., $8 961,.962. 
Substantially the same rules are applied to the case of 
an ex-guardian, where, notwithstanding the termina- 
tion of the formal fiduciary relation between him and 
his ward, he still retains his dominion in fact, and his 
position of influence as respects the ward or his prop- 
erty. This is especially true where the donations 
called in question are made while (even after his ma- 
jority) the ward continues to reside with the ex- 
guardian, or the ex-guardian continues to retain pos- 
session or control of the ward’s property. Hylton v. 
Hylton, supra; Hatch v. Hatch, supra; Pierse v. 
Waring, 1 P. Wms. 121, note; 1 Story Eq. Jur., § 317; 
Pom. Eq. Jur., § 961. In all these cases where the law 
infers from the relations of the parties the probability 
of undue influence on the part of the party having 
dominion or ascendency over another, it requires that 
the influence in fact exercised shall be exerted for the 
benefit of the person subject to it, and not forthe 
benefit of the party possessing it, otherwise the dona- 
tions will be promptly set aside. Hoghton v. Hogh- 
ton, supra; Cook y. Lamotte, 15 Beav. 234. As re- 
marked by Lord Eldon, the crucial question in cases 
of this kind ‘tis not whether she knew what she was 
doing, had done, or proposed to do, but how the inten- 
tion was produced ; whether all that care and prudence 
was placed around her,as against those who advised her 
which from their situation and relation with respect 
toher they were bound to exert in her behalf.’’ Hu- 
guenin v. Baseley, 14 Ves. 273; Hoghton v. Hoghton, 
supra. Ashtonv. Thompson. Opinion by Berry, J. 
(Decided April 9, 1884.] 


MISSOURL SUPREME COURT ABSTRACT.* 

PARTIES—POINT CONTRACT.—AIl the juvint obligees 
of a bond are necessary parties plaintiff in an action 
for its breach; one of them cannot be made a co-de- 














*Appearing in 78 Missouri Reports. 





fendant, upon an allegation in the petition that he re- 
fused to join with plaintiffs in the prosecution of the 
action. Section 3466, Rev. Stat., 1879, does not apply 
to such acase. McAllen v. Woodcock, 60 Mo. 174, dis- 
tinguished. Hill v. Marsh, 46 Ind. 218; Andrews v. 
Mokelumne Hill Co., 7 Cal. 330; Habicht v. Pember- 
ton, 4 Sandf. 657; Clark v. Cable, 21 Mo. 223; Rainey v. 
Smizer, 28 id. 310; Henry v. Mt. Pleasant Twp., 70 
id. 497. Ryan v. Riddle. Opinion by Martin, Comr. 


COVEN ANT—AGAINST INCUMBRANCES—DAMAGES FOR 
BREACH.—An inchoate right of dower existing at the 
date of a deed containing a covenant against incum- 
brances, and the demand of dower after it becomes 
consummate, will constitute a breach of such cove- 
nant; and the covenantee may by purchase thereafter 
extinguish the dower and recover a reasonable price 
paid therefor as damages for such breach. Williamson 
v. Hall, 62 Mo. 405; Maguire v. Riggin, 44 id. 512; Dick- 
son v. Desire, 23 id. 151, 157; Kellogg v. Malin, 62 id. 
429; Morgan v. Hannibal & St. Jo. R. Co., 63 id. 129; 
Walker v. Deaver, 5 Mo. App. 147, 189. Ward v. Ash- 
brook. Opinion by Martin, Comr. 


DEED—OF TRUST ON PERSONALTY—VOID AS AGAINST 
CREDITORS.—A deed of trust to securea debt described 
the property as “alland singular the farming imple- 
ments and tools and live dairy cattle now on the 
grantor’s farm, together with all their increase or sub- 
stitutes therefor during the lien of this deed, to the 
value at any time of $4,000," and again as ‘‘a constant 
and continuous stock of farming implements, tools, 
and live dairy cattle and their increase, of a vajuation 
of at least $4,000.’’ It also stipulated that the grantor 
should at al! times keep on his farm property of the 
kind described, “worth on peremptory sale under the 
provisions hereof atleast $4,000,’ or as stated in 
another place, ‘‘at any time in value equal to an ap- 
praisement of $4,000." No method was provided for 
having an appraisement made, and it did not appear 
but what the implements, tools and cattle on the 
farm exceeded $4,000 in value. Held, that as against 
other creditors of the grantor the deed was void, (1) 
because by the use of the word ‘substitutes’’ it im- 
pliedly gave the grantor authority to sell and dispose 
of the cattle in the ordinary course of business; (2) be- 
cause of indefiniteness in the description of the prop- 
erty. White v. Graves, 68 Mo. 218. Goddard v. Jones. 
Opinion by Norton, J. 


————__>____— 


RECENT ENGLISH DECISIONS. 

WILL—‘' MONEYS’’—WHAT INCLUDED IN TERM.— 
The word “‘ moneys” in a will is a flexible term, having 
amore or less extended meaning, according to the 
facts of the case and the terms of the will. The court 
is bound however to put upon the word its ordinary 
and literal meading unless the context shows that a 
larger meaning should be putupon it. In 1874 a testa- 
trix made her will appointing executors, and directing 
payment of her debts and other expenses, and giving 
“all her moneys” to her brothers and sisters in equal 
shares. She then proceeded specifically and minutely 
to dispose of her furniture and trinkets, without how- 
ever expressly referring to any stocks or investments, 
or residuary real or personal estate. By a codicil made 
in August, 1883, she bequeathed all her furniture and 
effects in the house in which she and a named sister 
might be living together at the time of her death to 
such sister for life, with remainder to the persons to 
whom such effects were bequeathed by her will; and 
she confirmed her said will in all other respects. In 
September, 1883 the testatrix died, leaving (inter alia) 
New Three per cent Annuities, Great Northern Rail- 
way Consolidated and Preference stocks, and Chilian 
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Gevernment Bonds (payable to bearer) as well as cash 
in the house, and debts due to her, and furniture and 
trinkets, including some small articles not specifically 
bequeathed. Held, on originating summons, that 
although the gift of ‘all my moneys” could not be 
treated as a residuary bequest, yet that under the cir- 
cumstances such gift in fact passed all the items, other 
than furniture and trinkets, of which the testatrix 
died possessed. Lowe v. Thomas, 5 De G. M. & G. 315, 
distinguished. High Ct. Just., Chan. Div., March 5, 
1884. Townley v. Townley. Opinion by Pearson, J. 
(See 17 Am. Rep. 422.—Ep.) 

TRUSTEE—DELEGATION OF AUTHORITY— EMPLOY- 
MENT OF BROKER—USUAL COURSE OF BUSINESS.—(L) A 
trustee cannot delegate to others the execution of his 
trust, but he may in the administration of the trust 
fund avail himself of the agency of such persons as 
bankers and brokers in the regular course of business, 
and will not be liable for any loss which may be oc- 
casioned to the trust fund thereby, if he has acted 
with the reasonable care and prudence with whicha 
man would act in his own business, and has not been 
guilty of any negligence or default. (2) A trustee, at 
the request of the cestui que trust, employed a broker 
to purchase certain securities authorized by the trust. 
The broker presented a bought-note to the trustee, 
and on his representation that the purchase had been 
made subject to the rules of the London Stock Ex- 
change, and that the money was payable the 
next day, which was the account day, the trus- 
tee gave him a check for the money. He had 
not in fact purchased the securities, and he misappro- 
priated the money to his own use, and became insol- 
vent. Held (affirming the judgment of the court be- 
low, Lord Fitzgerald dubitante) that there being noth- 
ing in the form of the bought-note to excite any sus- 
picion in an ordinary prudent mun of business, and 
the whole transaction having been carried out in the 
usual course of business, the trustee was not liable for 
the loss incurred. Ex parte Beichier, Amb. 218, ap- 
proved. House of Lords, Nov. 26, 1883. Spright v. 
Gaunt. Opinions by Selbourne, Lord Chan., Black- 
burn and Fitzgerald, JJ. (50 L. T. Rep. [N. 8.] 330.) 
[See 20 Eng. Rep. 523.—Ep.] 

WILL—“ ESTATE ’’—DIRECTION TO CARRY ON BUSI- 
NEss.—(1) A testator made no express devise of his 
real estate, but gave a legacy of 5001. ‘“‘to be paid out 
of his estate,’ and after giving other legacies, directed 
that his executors might realize such part of his estate 
as they thought right and in their judgment, and pay 
the afore-named legacies. The personal estate was 
sufficient to pay the legacies. Held, that “estate” 
meant personal estate only. (2) A testator at the time 
of his death carried on business as a mechanical engi- 
neer on certain freebold land of his own, a part of the 
machinery used in the business being fixtures attached 
to the land. By his will the testator made no express 
devise of the freehold land, but directed his executors 
to carry on the business until M. (heir-at-law) attained 
the age of thirty. Subject to payment of the funeral 
and testamentary expenses, debts, and legacies, the 
general personal estate of the testator was undisposed 
of, but the will directed that the executors might rea- 
lize such part of the estate as they might think right 
to pay the legacies. Held, that the business was to 
be carried on by the use and employment in it of the 
same property, whether real or personal, which was 
employed therein at the testator’s death, and that the 
executors were entitled to the use of all such property 
without paying any rent to the heirin respect of the 
land and fixtures; but that there was no gift of the 
real estate by implication to the prejudice of the heir 
in favor of the next of kin. Held aiso, that the busi- 


ness ought only to be carried on so long as was neces- 





sary for payment of the legacies not otherwise suffi- 
ciently provided for; that when the legacies were paid 
or provided for the direction as to carrying on the 
business till the heir was thirty was inoperative, and 
that if there were any surplus profits they must be di- 
vided between the heir and next of kin in proportion 
to the respective values of the real and personal estate 
employed in the business whilst the profits were being 
made. Ct. of App., Feb. 4, 1884. Nixon v. Cameron. 
Opinion by Selbourne, Lord Chan. (50 L. T. Rep. [N. 
S.] 339. 

MASTER AND SERVANT—NEGLIGENCE—LIABILITY OF 
MASTER—SCOPE OF EMPLOYMENT—LORD CAMPBELL’S 
act (9 & 10 Vicr., cu. 93).—M. was a cloak-room clerk 
in defendants’ employ, and assisted at the parcels 
office; he ‘‘ used to take up parcels for passengers from 
the cloak-room to the train, when there was no porter 
there, and that was a regular thing for him to do.” A 
passenger had asked him to take a parcel to the train, 
which he did, and as he was running back, he ran 
against another porter, who in turn came against the 
ticket-collector, and the ticket-collector upset the 
plaintiff's wife, causing injuries which resulted in her 
death. Field, J., nonsuited the plaintiff, holding that 
there was no evidence to go to the jury of any negli- 
gence on the part of the defendants or their servants, 
and that there was no evidence, that at the time of 
the accident, M. was acting within the scope of his 
employment. It was agreed at the trial, that if the 
court should be of opinion that the nonsuit was wrong, 
judgment should be entered for the plaintiff for 236/. 
and costs. Held, that there was evidence to go to the 
jury that at the time of the accident M. was acting 
within the scope of his employment, that the nonsuit 
was wrong, and that judgment should be entered for 
the plaintiff as agreed. High Ct. Just. Q. B. Div., 
March 6, 1884. Milner v. Great Northern Railway Co. 
Opinions by Lopes, Stephen and Cave, JJ. (50 L. T. 
Rep. [N. 8.] 367.) 





+o 


FINANCIAL LAW. 


NEGOTIABLE INSTRUMEN1—PRODUCTION OF NOTE AT 
TRIAL.—A person who seeks to recover upon a nego- 
tiable instrument must be prepared to produce it, and 
have it before the court on the trial, as controlling it, 
unless the instrument is lost, aud the owner brings 
himself within the exemption afforded by equity or 
the statute. It is not enough to show that the note is 
in the possession of or claimed by some one else. Sup. 
Ct. Mich., Apr. 30, 1884. McKinney v. Hamilion. 
Opinion by Campbell, J. (19 N.W. R. 263.) 

NEGOTIABLE INSTRUMENT—TRANSFER TO ONE PART- 
NER--PAYMENT TO ANOTHER.-- When a note payable toa 
partnership firm is indorsed by the firm in blank and 
transferred to one of the partners before maturity, the 
maker, if he has notice of the transfer, is not dis- 
charged of his liability to the transferee by payment 
of the amount of the note to another member of the 
firm. Cir. Ct., W. D. Texas, 1884. Stevenson v. Wood- 
hull. Opinion by Turner, J. (19 Fed. Rep. 575.) 


—_—_———@—_____—. 
THE AMERICAN BAR ASSOCIATION, 


1 Seventh Annual Meeting of the Association 

will be held at Saratoga Springs, on Wednesday, 
Thursday and Friday, August 20, 21, and 22, 1884. The 
sessions will be held at 10 o’clock A. M. and 7:30 P. M. 
on Wednesday and Thursday, and at 10 o’clock A. M. 
on Friday, at Putnam’s Music Hail, corner of Broad- 
way and Phila street, nearly opposite the United 
States Hotel. 

Wednesday morning.—The President’s Address, by 
Cortlandt Parker, of Newark, N, J.; Nomination and 
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Election of Members; Election of General Council; 
Reports of the Secretary and Treasurer, Report of the 
Executive Committee. 

Wednesday evening.—A paper by Andrew Allison, 
of Nashville, Tenn., on ‘‘The Rise and Probable De- 
cline of Private Corporations in America.’”’ A pa- 
per by Alexander Porter Morse, of Washington, D. C., 
on * The Citizen in Relation tothe State.’’ Discus- 
sion upon the subjects of the papers read. 

Thursday morning.—The Annual address, by John 
F. Dillon, of New York; Reports of Standing Com- 
mittees; Reports of Special Committees. 

Thursday evening.—A paper by M. Dwight Collier, 
of St. Louis, on “Stock Dividends and their Re- 
straint.’”’ A paper by Simon Sterne, of New York, on 
“The Prevention of Defective and Slipshod Legisla- 
tion.” Discussion upon the subjects of the papers 
read. 

Friday morning.—-Nomination of Officers; Miscella- 
neous Business; Election of Officers. 

The Annual Dinner will be given at the Grand 
Union Hotel at 8:30 o’clock on Friday evening. 

a eee 


A SKETCH IN AN AMERICAN COURT. 


LIGHTING from the street car at one of the busi- 
est corners of this city, we are confronted by a 
statue of white marble, representing a man sejant, 
whom it requires but little intimacy with the national 
monumentology to recognize as the ubiquitous /uter 
Patrie. He is apparently keeping watch over the 
main entrance of a dingy-looking red brick building, 
solid but unpretentious. But the marble janitor makes 
no sign, and no man pries into our business or bars the 
door to curiosity. We climb the worm-eaten stair- 
case unchallenged, and wander idly on till checked by 
a plain white-painted door, above whose lintels are the 
words “ Common Pleas No. 3."". It swings open at a 
push, and entering we find ourselves in a square 
room of fair size, lighted from two sides by several win- 
dows, allof which are double-sashed to exclude the 
jingling of the horse-car bells and the multifarious 
noises of the outer world. Facing the door is along 
raised desk-table, occupying about half the side of the 
room and shaped in an are of a circle, the concavity 
being toward the body of the room. Books and papers 
are piled or scatteréd on this table, behind which, at 
the apex of the arc, sits an elderly man of strikingly 
handsome and intelligent appearance—the judge of the 
court. He is in ordinary morning dress, and is busily 
engaged in revising the notes he has made during the 
progress of the case in hand—an occupation which does 
not apparently interfere with keen attention to what 
is passing around him. 

Round the other three sides of the room, at a dis- 
tance of about eight feet from the walls, runs a wooden 
railing some four feet in height, forming a barrier be- 
tween those concerned in the present business of the 
court ard the mere spectators like ourselves, who are 
accommodated with seats on a double row of benches 
ranged round the wall outside the charmed square. 
Within the inclosure, to the right-hand side of the 
bench, two rows of chairs, twelve in number, are ar- 
ranged at right angles to the chord of the arc; and on 
these chairs, in various attitudes indicative of atten- 
tion, indifference and repose, are seated the “‘ twelve 
good men and true,’’ upon whose verdict the issue ofthe 
trial depends. They are all apparently of the trades- 
men class, and here and there among their number one 
sees the dark skin which proclaims its wearer to be not 
many degrees removed from African parentage. A 
closer inspection of the jury reveals the curious fact 
that the jaws even of the most somnolent are moving 
slowly and ruminatively, as if engaged upon some 
toothsome cud; near them are some spittoons. In 











front of the jurymen isa plain deal table with a few 
books and rolls of paper littered on it. The rest of the 
inclosure is studded with a score or so of comfortless- 
looking bent-wood chairs, and occupied in groups by 
the parties to the suit and their witnesses and legal 
advisers. Another deal table in front of the bench ac- 
commodates the clerk of the court; and a few bat- 
tered metal spittoons and a register stove make up the 
remaining equipments of the hall of justice. 

The plaintiff in the present case appears to be a puny, 
sickly-looking boy of about twelve years of age, one of 
whose hands is enveloped in bandages, and who ap- 
pears, through his *‘ next friend,’’ to claim damages for 
injury caused by the negligence of his employer, the 
defendant—a hard, shrewd-faced, middle-aged man, 
who is lolling at his ease on a chair close in front of 
the jury, with his legs resting across the seat of an- 
other chair at aconvenient distance. 

Seated negligently on a corner of the table facing the 
jury and carelessly dangling his feet in mid-air, is a 
young man, plainly dressed, whose eloquent appeal to 
the jury proves him to be acting as counsel for the de- 
fendant. Despite the nonchalance of his attitude and 
bearing it is at once evident that he is fully alive to 
the interests of his client and the difficulties of his 
case; and his speech for the defense is logical and 
plausible. The sympathies of his audience are sure to 
be enlisted on behalf of the injured child, and he there- 
fore appeals strongly to their business instincts as em- 
ployers of labor on behalf of a brother tradesman. In 
some smal] matter of detail, a date or name, the judge 
has occasion to interrupt and suggest a question. The 
young advocate merely recognizes the interruption 
with a quick glance round toward the bencb, and the 
words ‘“‘ Is that so?’’ and then adopts the emendation 
and continues his address with no further sign, respect 
or regard for authority. Presently he brings his 
speech toaclose with an impassioned appeal to the 
honesty and impartiality of his hearers; and then 
slipping from his perch he saunters carelessly across 
the court, exchanges afew laughing remarks with his 
client, bites a corner off a plug of tobacco which he 
produces from his pocket, expectorates meditatively, 
and finally dropsinto a chairto hear what reply his 
opponent is prepared to give. 

Meanwhile an elderly man, tall, gaunt and awkward- 
looking, has stepped nervously up to the vacated place 
and stands facing the jury, leaning heavily forward 
with his hands planted onthe table. He begins speak- 
ing in a low tone, and with monotonous delivery 
merely restating the facts of his client's case; but pres- 
ently achange comes, and warming to his work, he 
waxes eloquent and indulges in a savage personal at- 


tack upon the character and motives of the de- 
fendant. Involuntarily we turn to look at 
the man who is being described to the assem- 


bled crowd as ‘‘ this greedy employer of cheap labo?,”’ 
‘this man without heart or conscience, who pays chil- 
dren twenty-five cents a week to do work which would 
be full of peril for grown men,”’ this, etc., etc.; but 
are surprised to find, that instead of writhing under 
the sarcasms leveled at him, he still reclines in his for- 
mer ungraceful attitude, and accepts the compliments 
with an indifferent smile. The appeal for helpless 
childhood follows as a matter of course; but passion- 
ateas is the language and cleverly as the points are 
made they elicit no sign from the inanimate twelve. 
Then after afew minutes’ silence the judge proceeds 
to sum upthe case, his cool, impartial statement and 
shrewd analysis contrasting strangely with the ad- 
dresses that preceded it. In ten minutes he places the 
jury in possession of the legal aspect of the case, and 
then he dismisses them to consider their verdict. 
Each in turn rises, stretches himself, addresses him- 
self to a spittoon, and saunters after the foreman; and 
as they leave the court we too rise and retire, to pon- 
der upon the majesty of law stripped of its externals 
and its traditions of respect.—St. James’ Gazette. 
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CURRENT TOPICS. 





HIS is the season of law-school commenzement 
addresses, and among the best is that of Chief 
Justice Elliott, of Indiana, delivered at the com- 
mencement of the law department of the Northern 
Indiana Normal School, an extremely vigorous and 
learned production. We must be allowed to file two 
exceptions to it. First, to the orator’s seeming ap- 
proval of Lord Justice Stephen’s eccentric proposal 
to wipe out the criminal classes “to gratify the in- 
dignation which such crimes produce,” etc., a mat- 
ter on which we commented some time ago. Nor 
do we comprehend the equity of the idea that 
“hardened criminals” ought to be made away with 
because they ‘‘ become the progenitors of criminals.” 
Second, the orator says: ‘‘The broad culture and 
manly liberality of the distinguished Lord Chief 
Justice, lately the guest of the American bar, rises 
into a magnitude that shames into meanness the 
narrowness of Dickens, Russell and others of their 
profession, who have been the slanderers of America. 
These mere literary men looked at the good in 
American character with the single eye-glass in 
which Englishmen of a certain kind delight, and 
even that one glass was so covered with the grime 
and dust of prejudice and egotism that they saw 
through it darkly, and sometimes saw not at all; 
but upon our national faults they brought to bear a 
glass of power great enough to make green with 
envy the most accomplished microscopist who ever 
puzzled his brain to determine whether a stain was 
made by the blood of a man or that of a dog.” 
Now we donot much care for Russell, although it 
must be confessed that our troops did run away 
from Bull Run. Thereby they lived to fight another 
day. But we never could understand the indigna- 
tion of our people against Dickens on account of his 
“American Notes” and ‘‘ Martin Chuzzlewit.” 
Making due allowance for the exaggeration of a 
professed humorist, there never was a book written 
on America so full of deserved criticism and generous 
praise as the ‘‘ American Notes.” Dickens ridiculed 
and denounced only what was ridiculous and 
abominable, as for example, our national habit of 
chewing tobacco and spitting, and our national sin 
of slavery. (We have gotten rid of the latter, but 
the former is as common and as nasty as ever.) On 
the other hand, Dickens gave the most appreciative 
and generous praise of what was noticeably good in 
our system, as for example, our State prisons, our 
deaf and dumb asylums, and our common schools. 
It may not have been gracious in him to tell the 
unpleasant truth about us, but his criticisms on this 
country were milk and water compared with his 
writings upon his own. Therefore we think him 
not fairly chargeable with ‘‘ prejudice and egotism,” 
and we believe that our national faults needed no 
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magnifying glass to be seen. The truth is that our 
country was very young, very sensitive, very con- 
ceited, and very ‘‘ fresh,” and when the great author 
made his second visit a generation later we were 
wiser, and with his remarks upon his last visit no 
one had any fault to find. ‘ 


In speaking of witchcraft, Judge Elliott cites an 
authority forthe estimate that ‘‘nine millions of 
human beings went to death upon‘this charge.’ 
This seems to us an enormous exaggeration. As for 
the judge’s conjecture in his next sentences we shall 
leave him to the tender mercies of the lawyers’ wives 
who read these columns in vacation: “So widespread 
was the delusion, and so fierce the persecution, that 
the old and decrepit women were daily and hourly 
in danger of their lives. Possibly it is from fear of 
being prosecuted as witches rather than from vanity 
that the ladies have so long been reluctant to tell 
their true ages.” 


These are also the days when the judges at the 
watering-places, and Messrs. Blaine, Cleveland, Butler 
and St. John are importuned for their autographs. 
To these gentlemen and to others whose sign-manuals 
are demanded, we would cordially recommend a 
little pamphlet which has just been sent to us, 
entitled, ‘‘Seven Hundred Album Verses, suitable 
for writing in autograph albums,” etc. The 
selections are generally very non-committal and 
senseless. We have glanced over its pages to find 
something appropriate for the presidential candi- 
dates, and this is the best we can point to: ‘Be 
content with the lot God has marked out for you.” 
Here is one fit forlawyers: “ Always have a willing 
hand,full of kind deeds.” Here is one fit for poor 
widows: ‘‘ What you do,do with your might.” There 
is only one remarkable thing in the collection, and 
that is that the familiar couplet, 


“The man convinced against his will 
Is of the same opinion still,”— 
(which is nonsense), is correctly given thus: 
‘* He who complies against his will 
Is of his own opinion still.” 


In Governor Toadley’s late address before the 
Yale Law School, on Codification, he told the follow- 
ing story of common-law pleading, which is too 
good to be withheld from our readers: ‘‘ One 
advantage indeed this arbitrary, technical and most 
unscientific system had — its precedents of pleading 
were in print and could be copied, Of this a 
pleader in Norti-western Ohio once took conspicuous 
benefit. With the volumes of Chitty on Pleading 
before him, he prepared and filed this plea: ‘ Now 
comes the defendant aforesaid and defends the 
wrong and injury when, etc., and says that the 
plaintiff aforesaid his action aforesaid ought not to 
haveand maintain because he says (down to the 
asterisk on page 533), and this he is ready to verify, 
wherefore he prays judgment.’ Tradition has it 
that this was his last plea, at least in Ohio. He 
fled the court-house, went west, and grew up with 
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the country in some employment not open to 
copyists.””. Now seriously, it seems to us that this 
plea gave the praintiff as much information of the 
real defense as it would have doneif it had been 
formal. 


Mr. Howard Payson Wilds, writes us: ‘‘ A letter 
dated July 30, 1884, just received from James G. 
Alexander, Honorary Grand Secretary of the Associa- 
tion for the Reform of Codification of the Law of 
Nations, states as follows: ‘ You will doubtless have 
received the telegram which was dispatched to you 
by Sir Travers Twiss, to announce the postpone- 
ment of our conference at Hamburg. This step has 
been taken in view of the obstruction to travelling 
saused by the quarantine regulations in force on the 
frontiers of most of the European States. We 
feared that the attendance from both England and 
America would be so greatly diminished by this 
circumstance that it was thought desirable to com- 
municate with the Senate of Hamburg, and we 
received a reply that under the circumstances they 
thought it better for the conference to be postponed. 
A resolution to that effect was accordingly passed 
by a unanimous vote of our council yesterday.’ 
Observing that you have published a notice in 
reference to the postponement of this conference, it 
may be proper to note the occasion therefor.” 


‘* Eternal vigilance ” has taken a fresh start — 


this time in Demosthenes. Mr. R. D. MeGibbon, of 
Montreal, writes us: ‘‘I was much interested in 
the discussion which took place in your columns, 
anent the saying ‘ Eternal Vigilance, etc.’ I applied 
to a friend, Mr. George Murray, B. A. (Oxon), a 
scholar of great erudition who edits an ably con 
ducted column of ‘Notes and Queries’ in the 
Montreal Star, and whose library contains nearly 
every work of reference, likely to afford the informa- 
tion required. Verbably Mr. Murray tells me that 
he has diligently searched the English ‘ Notes and 
Queries ab initio, including the indices, without dis 
covering a single note or query as to the saying in 
question. Mr. Murray has also sent me the enclosed 
letter, which Iam sure will interest you.” Mr. 
Murray writes: ‘‘ After much research employed in 
trying to ferret out the origin of the saying, 
‘Eternal Vigilance is the price of liberty,’ I can 
do no better than send you the following quotation 
from Demosthenes, Philip. I, 23. It seems to con- 
tain the germ of the famous common place. Dr. 
Ramage rather freely translates the passage as 
follows: ‘But there is one bulwark which men of 
prudence possess within themselves, — the protection 
and guard of all people, especially of free States, 
against tyrants. What isthis ? Distrust.’ I am 
sorry that I can do no better for you, but I believe 
that this Greek sentence contains the sentiment 
which some Greek orator has condensed into the 
English dictum.” 


The prize of $250 offered by the New York State 
Par Association, will be awarded at the association’s 








annual meeting, in Albany on the third Tuesday of 
January, 1885, to the writer of the best original 
paper on: ** The Doctrine of Stare Decisis, its reason 
and its extent.” Essays should be sent to the 
chairman of this committee, No. 115 Broadway, 
New York, by the first day of December, 1884, 
signed with a fictitious name, and accompanied 
with the real name and address of the writer ina 
sealed envelope. Only the envelope accompanying 
the successful essay will be opened, the others will 
be either destroyed, unopened, or returned with the 
manuscripts to the authors upon request. | The 
successful essay will be the property of the associa- 
tion, and the others not required to be returned, 
will be preserved among its archives. Competitors 
for this prize must be members of the bar of the 
State of New York, of at least five years’ standing, 
and the prize will be awarded only in case there 
should be five or more competitors. David Dudley 
Field, chairman, New York; Asa W. Tenney, Brook- 
lyn; Geo. L. Stedman, Albany; John 8. Gilbert, 
Malone; Charles D. Adams, Utica; Elliot Danforth, 
Bainbridge; James L. Angle, Rochester; Ansley 
Wilcox, Buffalo, committee on prizes, New York 
State Bar Association. 


————__o 


NOTES OF CASES. 






N Moore v. Settle, June 14, 1884, 6 Ky. Law Rep. 

58, itis held that the statute against gaming 
which gives a right of action to the loser or his 
creditors, or any other person, to recover money lost 
at gaming, does not embrace a married woman, the 
wife of the loser. This reverses the decision below, 
noted in the ALB. Law Journ. The court said, by 
Hargis, C.J.: ‘‘The section means by th. words 
‘any other person,’ any other person competent to 
institute the suit. It creates no new cause of action 
in favor of persons who could not sue. Nor does it 
relieve any person of disabilities existent at the date 
of its passage. It simply created a new cause of 
action in favor of such other persons, besides the 
loser and creditor, as had legal capacity, either in 
person or by another, to sue. Else aliens, the wife 
of the winner and others wholly incompetent to sue, 
could institute such actions, and thus, instead of 
the mere creature of a new cause, the statute would 
be misapplied to the removing of disabilities which 
are no part of its subject and not mentioned or 
alluded to in it. As therefore the statute has 
nothing to do with prescribing the capacity of ‘ any 
other person ’ to bring such suits, leaving that branch 
of the law untouched, the appellee’s right to sue the 
winner must depend upon the law found outside of 
this statute. Wecan find none to support her claim 
to sue. By the first sub-section of section 34 of the 
Civil Code it is provided that ‘in actions between 
husband and wife; in actions concerning her separate 
property; and in actions concerning her general 
property in which he refuses to unite, she may sue 
or be suedalone.” * * * It cannot be soundly 
said, this suit is concerning either her separate or 
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general property in the sense of that section of the 
Code. For that character of property does not em- 
brace mere rights of action for injury sustained by 
the wife during coverture for assault and battery, 
slander and the like, or for rights of which she is 
the meritorious cause, either at common law or by 
statute, unless the statute in creating a new cause of 
action authorizes her to. sue or invest her with 
general or separate estate in the subject-matter of 
the action. In actions for personal injury inflicted 
upon the wife during coverture, the husband and 
wife must join. But the husband may generally sue 
alone, or unite his wife with him for any ordinary 
right not concerning her general or separate estate 
accruing during the marriage relation, and in such 
cases the common law, which is virtually continued 
by sub-section 2, of section 34, supra, has wisely left 
the propriety of instituting such actions to the 
discretion of the husband; and sound reason, 
domestic peace and good public policy unite in 
sustaining the rule that gives to the husband such 
control. Our statutes have made but little change 
if any in these rules, except to allow the wife to sue 
if the husband deserts her, and to enable her to pro- 
tect her separate or general property. When statutes, 
like that in regard to inebriate husbands, give the 
wife the right to sue and recover, she may do so by 
force of the express words of the statute; and the 
fact that the cases in which she may sue are generally 
provided for in the Code of Practice and statutes 
creating new causes of action which expressly in- 
vest her with that right, furnishes a strong pre- 
sumption that her capacity tosue, which has been 
increased by statute from time to time, must be 
ascertained from the language of such statutes and 
unrepealed consistent common law rules. The wife, 
where she is the meritorious cause, under a statute 
like this or under the one authorizing rewards, may 
be a proper or necessary party, yet she could not 
maintain such actions without joining her husband 
unless he deserts her, then she might bring or defend 
them in his name.” 


A novel case is Peoria, ete., R. Co. v. Chicago, etc., 
R. Co., Illinois Supreme Court, 19 Cent. Law J., 
111, holding that a railway company engaged in the 
transportation of freights, for hire as a common 
carrier, is bound to transport or haul upon its road 
the cars of any other railroad company when request- 
ed so todo, and will hold the same relation as a 
common carrier to such cars, that it does to ordinary 
freight, and in case of loss will be held to the same 
measure of liability to the owner of the cars as would 
attach in respect to any other property. The court 
said: ‘‘The question presented is one of first im- 
pression in this court, nor have counsel cited any 
case where the exact question involved was con- 
sidered by any court of last resort. It leaves this 
court free to determine the law on principle as it 
shall be thought best to subserve public interests, as 
well as the private interests of corporations con- 
cerned. No proof is needed to show the extent and 





the importance of the interests involved in the deci- 
sion. Itis a matter of so much public concern that 
judicial notice may be taken of the fact that cars 
belonging to different companies are interchangeably 
used on all the principal railroads in the United 
States, and that no company could do any consider- 
able freighting business that did not conform to 
this general usage. Without such usage it would 
be difficult, if indeed it would be possible, to 
transact the commercial business of the country. 
Freights for shipment across the continent could not 
well be stopped at the terminus of each carrier’s 
line and reshipped in cars of the connecting carrier. 
That would occasion more delay than the necessities 
of commerce would tolerate. The extent of the 
usage in regard to the exchange and transportation 
of cars among somany different railroads would seem 
to require such exacting rules and regulations as 
would insure the strictest accountability on the part 
of companies that may transfer or haul cars over 
their respective roads. * * * And why may 
there not be such a thing asa common carrier of 
cars either with or without its load of freight. As 
to the freights the car contains, it will be conceded 
such carrying roads are common carriers, and are 
subject to the strict liability of such carriers, and as 
has been seen by a constitutional provision, all the 
rolling stock and other movable property belonging 
to arailroad in this State shall be considered per- 
sonal property. What reason exists for discrimina- 
ting against this class of personal property, and for 
holding that railway companies carrying it shall not 
be regarded as common carriers? The mode of 
moving it whether on wheels or in carriages, ought 
not to be the foundation of any distinction. In 
either case, the property is in the exclusive care and 
control of the carrier, and there is as much reason, 
arising from public considerations, why such a 
carrier should be held to the strict liability of an 
insurer for the safety of the property in the one case 
as in the other, * * * The undertaking of 
defendant in regard to moving the car was within 
the scope of the general business it had engaged to 
do for the public, and it would seem no reason 
exists why the liability for the safe delivery of the 
car should not be the same as with respect to the 
freight it contains, which it is conceded is that of 
a common carrier. On what principle may defend- 
ant be considered a common carrier as to freights on 
its road, and not as to the car containing it, which it 
is moving over its road with its own propelling 
power. The law,as has been seen, makes all railways 
in this State public highways, open to the use of all 
persons for the transportation of their persons or 
property, under such regulations as may be pre- 
scribed by law, and it is apprehended, it is un- 
lawful to make any discrimination as to the property 
offered to be carried, or as to whether it belongs to 
a private person or to a corporation. If it is such 
property as is capable of being carried with the 
means ordinarily employed by such carrier, the 
obligation is imperative, and the carrier must receive 
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the property and carry it with safety in the way 
such property is usually carried, and any failure to 
do so will subject the carrier to damages. The only 
case to which the attention of the court has been 
directed having any features like the one considered 
is Malloy v. Tioga R. Co., 39 Barb. 488. In that 
case the defendant company, which it is conceded 
was a common carrier as to freights and passengers, 
engaged to furnish plaintiff the motive power to 
draw his cars loaded with his property over its road, 
the plaintiff being obligated to load and unload his 
cars, and furnish brakemen to accompany them, but 
who were subject to the control of defendant’s con- 
ductor, and it was held defendant assumed the 
liability of a common carrier, and consequently was 
liable for injuries to plaintiff’s cars and property not 
caused by inevitable accident or public enemies. 
But aside from authority, the conclusion reached on 
principle is, defendant occupied the relation of a 
common carrier as to the car of plaintiff in his 
possession, as well as the freight it contained, and 
as such was liable for its safe return to plaintiff 
unless its loss occurred from causes which exempt 
common carriers, which is not claimed in this case.” 
To the same effect is New Jersey R. & T. Co. v. 
Penn. R. Co., 27 N. J. L. 100. 


———E———— 


THE EXTRADITION OF ENO. 
HERE has been so much misapprehension as to the 
grounds upon which the extradition of John BE. Eno 
was demanded from Canada, that a brief reference to 


one or two of the real points raised may be interest- 


ing and profitable, at least to lawyers. While the case 
becume in certain respects a celebrated one, it is not 
likely to appear in the books, as the decision is of a 
single judge sitting as a magistrate, and this decision, 
even if reported, does not fairly indicate the serious 
reasons advanced in favor of the extradition. These 
reasons are of interest to the profession because they 
are in some respects new, and present points never yet 
decided ; they were well cousidered aud deemed sound 
before any application was made for extradition; but 
the New York newspapers failed to learn, either before 
or after the proceedings, the real points of the contro- 
versy, and not only the general public, but even most 
lawyers have been led to believe that the effort to ex- 
tradite Eno was a mere farce, if not worse. The New 
York Evening Post, after very proper and intelligent 
discussion from time to time of the question of com- 
mon law forgery, and having presumed that though 
that was a question in the case it was the only ques- 
tion, misleads a whole community, at the expense of 
some reputable people, by speaking of the solemn re- 
quest of our government for the extradition of Eno, 
and of the dignified proceedings of the Superior Court 
of Quebec, as ‘“‘the bare-faced attempt to get hold of 
him in violation of the extradition treaty,’’ and again of 
“the desperate attempt to kidnap him under the forms 
of law”’ and of “the evident bad faith of the attempt”’ 
* * * “to evade the provisions of the treaty.” 

It may be explained, in the first place, that the pub- 
lic prosecution of Eno was not begun in this county by 
the bank of which he had been president, nor by any 
of its officers, but was the direct result of the charge 
made to the grand jury at the opening of the June 
Term by the presiding judge, calling their attention 
to this particular case and exhorting them to do their 
duty in respect to it. No prosecutor appeared,but the 








grand jury, with the assistance of the district attorney, 
made an examination of all the transactions of Eno, 
and finally brought in indictments, one for forgery in 
the first degree, and others containing counts for for- 
gery in the second and third degrees. It was upon 
these indictments and the copies filed in the execu- 
tive departments at Albany and Washington, that the 
request for extradition was made by our government, 
and upon nothing else. 

The indictment for forgery in the first degree was 
that Eno ‘‘forged”’ a certain check for $95,000; this 
check was what was known asa ‘“‘Cashier’s check,” 
having those words printed on the margin and water- 
lined in the body, and was drawn upon the bank to the 
order of Dyett & Co., and signed “Jno. C. Eno, Presi- 
dent.’’ This check was upon its face to all intents 
and purposes the check of the bank, made and pur- 
porting to be made as the act of the bank, and ina 
third person’s hands binding upon the bank without 
more; it may be said that it was equivalent to, and 
purported to be, a writing executed by the bank as a 
corporation, as though the signature had been ‘‘ The 
Second National Bank of New York,” or the same by 
“Jno. C. Eno, President,’”’ or as though the writing 
were sealed with the seal of the corporation without 
any signature; it wasone of the usual modes of exe 
cuting a writing by a corporation. 

The grand jury were advised that if the accused so 
executed this writing without authority and with in- 
tent to defraud, the act was forgery. The distinction 
between this case and that of People v. Vann, 75 N. Y. 
484, is a narrow one, but it is believed that the distine- 
tion can be maintained, even if the provisions of the 
Penal Code were identical with those of the Revised 
Statutes under which that case arose. However that 
may be, it was not contested before the Canadian 
court, whether the act was forgery here, but whether 
it was forgery in Canada at the time of the Ashburton 
treaty or since. 

Now on this branch of the case considerable evi- 
dence was produced, but it will be sufficient to bring 
out the point tosay that the prosecution proved that 
the accused resigned his office in writing on May 13th 
last; the exuct time of the day could not be directly 
proven, and no proof was produced as to this fact by 
the defendant, although of course he could establish it 
toacertainty; but at no time during the day of May 
13th did hecome to the bank; at a comparatively 
early hour on that day the cashier and the brother of 
the accused , on the suggestion of the brother, went 
through the books of the bank to ascertain, not if 
there was a defalcation, but the exact amount of a de- 
falcation already known to the brother to exist, but 
until that time not known to the cashier; the circum- 
stances led to the inference that this kuowledge was 
due entirely to a confession made by the accused the 
night before, as the newspapers stated at the time, or 
in the early part of the day of the 13th. This check 
for $95,000 bore date May 13th; it was executed on 
that day, or on the following day, the 14th, when it 
was presented tothe bank for payment. The bank 
directors had a meeting on the night of the 13th to 
consider the defalcation, and it was at this meeting 
that the whole deficit was provided for; but no one at 
this time knew any thing about this $95,000 check, nor 
was it even heard of until the morning of the 14th 
when it was presented, and caused such a commotion 
among the directors and the bank examiuer as came 
near closing the bank. 

Not to detail all the circumstances, it was urged that 
it was a question for the jury and not for a commit- 
ting magistrate whether the accused executed the 
check before or after his resignation. This matter the 
judge took upon himself to decide in favor of the ac- 
cused, and weighed the evidence which was such as 
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would have justified a jury in coming to a different 
conclusion. 

This action of the judge was contrary to every pre- 
cedent, but it is enough to cite the words of the court 
in another extradition casein Canada. “ In cases aris 
ing under this Extradition Treaty if the evidence pre- 
sents several views on any one of which there may be 
a conviction, if adopted by the jury, the court will 
not discharge the prisoner but will direct extradition. 
Queen v. Gould, 20 C. P. 154. 

But Judge Caron supported his opinion by such 
reasoning as this: ‘‘ Les directeurs de la bunque ont au 
reste payé ce cheque aprés Uavoir examiné, Von doit 
naturellement presumer que ce west qwaprés avoir été 
convaincus qu'il était exact a tous egards;”’ the truth 
being in evidence undisputed, that the directors ab- 
solutely refused to have the check paid by the bank, 
or to have any thing to do with it; that the bank ex- 
aminer then threatened to close the bank unless some 
boay took care of this check, and it was then that Mr. 
Eno, Sr., and Mr. Phelps guaranteed that they would 
take care of the check and pay in the amount of it to 
the bank. 

This point was regarded by Mr. Justice Caron, the 
magistrate who heard this case, as of considerable im- 
portance, for in his decision discharging Eno he says: 
* Si elle (the prosecution) avait raison quant d ce fait, 
dont il est facile de concevoir tout Vimportance, puisque 
si ce cheque avait élé signe par Vaccusé comme president, 
apres sa resignation, ce serait un faux (forgery) dn’en 
pas douter, j alopterais sans le moindre hesitation les 
conclusions de la poursuite. 

But the main contention of the prosecution, which 
applied also to this indictment, though with more 
force to the others, was onein view of which the effort 
to extradite Eno was mainly undertaken by the dis- 
trict attorney. It was anew proposition, never passed 
upon by the courts, but regarded by lawyers of emi- 
nence in Canada and in this State as sound. 

It is to be assumed in the first place that the execu- 
tive government of Canada has now, and has always 
had, the power to deliver up to a foreign State a fugi- 
tive charged with having committed a crimein the 
jurisdiction of the latter; and this, independent of 
any treaty made or statute enacted by the Imperial 
government, though not of course in contravention of 
an existing statute. 

It was so held In re Fisher (1827), 8. L. C. A. 245, be- 
foreeither the Jay or Ashburton treaties were in 
force (see Clark’s Crim. Law of Canada, 24); and this 
right is expressly asserted by the preamble to the 
Canadian Extradition Act. 

It has become familiar to every one interested in 
this subject,that in England there exist since 1870 acts 
of Parliament known asthe Extradition Acts, which 
by their terms applied at one time to the Colonies; 
provision was made however for the suspension 
of these acts in the English Colonies upon 
the enactment of Extradition Acts of their own. 
In 1877 the present Canadian Extradition Act was 
passed and the English Atcs are no longer operative 
in Canada (Reg. v. Young, 9L. C. J. 29), so that at the 
present time the Ashburton treaty and the Canadian 
Extradition Act together constitute the law of extra- 
dition in Canada. 

By section 1 of this act it is provided, ‘‘that the 
term ‘Extradition Crime’ may mean any crime, 
which if committed in Canada * * * would be 
one of the crimes described in the second schedule of 


this act; ’’ and by section 13, “in the case of a fugitive 
accused of an extradition crime, if such evidence is 
produced as would, according to the law of Canada, 
subject to the provisions of this act, justify his com- 
mittal for trial, in case the crime had been committed 





in Canada,’ the judge shall commit the fugitive, 
etc. 

The “second schedule”’ bears the following heading, 
viz.: ‘* The following list of crimes is to be construed 
according to the law existing in Canada at the date of 
the alleged crime whether by common law or by stat- 
ute made before or after the passing of this act;” and 
in the list of crimes is specified, ‘forgery, counter- 
feiting or altering, or uttering what is forged, counter- 
feited or altered. * * * Any offense under the 
act passed in said year (1869), entitled, ‘‘An Act re- 
specting forgery,’’ etc. 

Here therefore is an express enactment of a govern- 
ment possessing full power over the matter, directing 
that a fugitive shall be held for extradition when it 
appears that the crime, if committed in Canada, would 
have been one of those mentioned in a certain sched- 
ule or list of crimes; and that the crime is to be con- 
strued, not according tothe English law as it existed 
at the time of the treaty, but according to the law ex- 
isting in Canada when the crime was committed, and 
whether then existing at common law or by statute. 
The case thon presented to the judge in the Eno mat- 
ter was not confined to determining whether a com- 
mon-law forgery had been committed, but whether 
one of the offenses named in the second schedule had 
been committed, that is, an extradition crime. And 
if it were denied that the act intended to allow extra- 
dition to the United States of one who had committed 
an offense named in the schedule but not named in 
the Ashburton treaty, although there is nothing in 
the act indicating such a limitation, still as to every 
offense falling, or claimed to fall, under any one of the 
general crimes named in the treaty, this act expressly 
declares what shall constitute such offense. That is 
to say, the act declares that the ‘forgery ’’ for which 
extradition shall be granted is whatever act or acts 
are made ‘‘forgery’’ according to Canadian laws in 
force at the time the act is committed. There is no 
lack of judicial authority in support of the principle 
contended for; in the case of Phipps, on a demand 
from the United States for extradition (Ont. App. 
617), Mr. Justice Armour says: ‘‘In framing the 
treaty (Ashburton’s) the parties to it were not provid- 
ing for the past and present but for the future; and I 
do not think that the treaty should be construed as re- 
ferring only to what was understood to be forgery at 
the date of the treaty, but that under the general 
term forgery, every thing was included which was in 
the nature of forgery, and which thereafter might be 
held to be forgery at common law by the decisions of 
the courts, or might be declared to be forgery by the 
statute law.”’ 

This entirely explodes our newspaper law, founded . 
upon the reading of one case like Jn re Windsor, that 
extradition, from Canada at least, must be for a crime 
all of whose elements and limitations were fixed at 
the time of the treaty. If that ever were the law, itis 
now ancient history as to the question under discus- 
sion, for the Windsor case was decided some years be- 
fore the English Extradition Acts of 1870, and 1873, 
which it would seem have declared the same rule to 
obtain in England thatis claimed by the prosecution 
to exist in Canada. By the English Act of 1870 it is 
provided that the ‘extradition crime’’ shall be one 
of the offenses mentioned in the schedule to that act 
(section 26); and that if the evidence would, “ accord- 
ing to the law of England,"’ which means the present 
existing law of England, justify the committal of the 
accused if the crime had been committed in England, 
then the accused may be extradited (section 19); the 
schedule to this act specifies the offense in question as 
“forgery, ”’ altering, etc. 33 and 34 Vict., ch. 52. 

But by the amending act of 1873 (36 and 37 Vict., ch. 
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60), it is provided that the act of 1870 “shall be con- 


strued as if there were included in the first schedule 
to that act the list of crimes contained in the schedule 
to this act; and in the latter schedule is included “ any 
indictable offense under * * * * chapter 98 (24 & 
25 Vict.), to consolidate and amend the statute law of 
England and Ireland relatiug to indictable offenses by 
forgery, Or any act amending or substituted for the 
same which is not included in the first schedule of the 
principal act’* (1870). Chapter 98 of 24 and 25 Vict. is 
one of the “ five consolidated acts of 1861;’’ and of all 
this Mr. Justice Stephen in the chapter on Extradition 
in his History of the Criminal Law (vol. 1, p. 68) says: 
“ Forgery at common law would be included in the 
schedule to the act of 1870, though it is not within the 
forgery act of 1861 (chapter 98, supra). If as is proba- 
bly the case there are any statutory forgeries subse- 
quent to the Forgery Act they also would be included 
in the words of the schedule of the act of 1870.” 

It may be added that reported cases arising upon 
demand for extradition from the United States can- 
not be urged against this interpretation of the Cana- 
dian and Fnglish extradition acts, because our statute 
on this subject (§ 5270, U. 8S. Rev. Stat.) expressly pro- 
vides that the accused may be held if our magistrate 
**deems the evidence sufficient to sustain the charge 
under the provisions of the proper treaty.” 

Such being the conclusions of those charged with the 
prosecution of the offenses committed by Eno, and it 
being regarded as unwise to rest the demand for his 
extradition simply on a charge of larceny or embezzle- 
ment, or for any offense not specified in general terms 
in the Ashburton treaty, an examination of the laws 
of Canada revealed the fact that certain transactions 
of Eno were made indictable offenses under the Do- 
minion Forgery Act; they were likewise indictable as 
forgery under the provisions of our Penal Code. 

This act (32-33 Vict., ch. 19) is entitled “An Act Re- 
specting Forgery;’’ and by its preamble declares: 
“ Whereas, it is expedient to assimilate, amend and 
consolidate the statute law of the several provinces of 
Quebec, Ontario and Nova Scotia and New Bruns- 
wick respecting indictable offenses by forgery, and to 
extend the same as so consolidated to all Canada. 
“ Therefore,’ etc. 

This statute sets forth in twenty-nine sections cer- 
tain offenses, including most of the common-law for- 
geries; each section declares the grade of the particu- 
lar offense, as a felony or a misdemeanor, as the case 
may be, and prescribes the punishment; many of the 
sections use the words ‘*‘ whosoever shall forge,”’ etc., 
etc., as our Code does, without anywhere defining the 
words “forge”* or “* forgery;” and in many sections 
the word “ forge’? does not appear, although the of- 

*fense declared against may be clearly forgery, nor does 
any section declare in so many words that the offense 
set forth shall be forgery. 

Section 27 provides that ‘‘ whosoever with intent to 
defraud, draws, makes, signs * * * * any bill of 
exchange or promissory note, or any undertaking, war- 
rant, order, authority or request for the payment of 
money * * * * by procuration or otherwise, for, 
in the name, or on account of any other person, with- 
out lawful authority or excuse,” is guilty of felony, 
ete. 

This section 27 is identical with section 24 of the 
English Forgery Act of 1861, mentioned above; the 
English act is entitled ‘“‘An act to consolidate and 
amend the statute law of England and Ireland relat- 
ing to indictable offenses by forgery ;’’ and the subtitle 
under which this section 24falls is identical with the 
corresponding subtitle of the Canadian act, namely: 
“Asto forging deeds, wills, bills of exchange, etc. ;” 
this section 24 was intended to meet the case decided 
in Regina vy. White, 1 Den. C. C. 208, where one was in- 





dicted for forgery in indorsing a bill “per procura- 
tion’ without authority, but after much argument 
the judges declared this was not forgery. Of this sec- 
tion Greaves says (2 Russ. on Crimes, 941, n.): ‘* This 
clause is new, aud was framed in order to make per- 
sons punishable who without authority make, accept 
or indorse bills or notes ‘per procuration,’ which was 
not forgery under the former enactments.” 

In view therefore of the division of opinion and the 
uncertainty of the law at the time of Regina v. White, 
and of the enactment of this section 24 to declare the 
law or to remove this uncertainty; in view of the en- 
actment of this section in section 27 of the Canadian 
act, and of the declarations of the titles, subtitles and 
preambles of both the English and Canadian Forgery 
Acts; in view also of the construction put upon this 
section by Greaves and by Mr. Justice Fitzjames 
Stephens, supra, it was fairly to be concluded by the 
district attorney, and he was advised by learned coun- 
sel in Canada, that the offense described in section 27 
was, under the laws of Canada, statutory forgery. 

Although the Penal Code of New York does not use 
the words *‘ per procuration,’’ its sections respecting 
forgery declare the same acts to be forgery as are cov- 
ered by this section 27. 

It may be observed again in this connection, that 
both the English and Canadian Extradition Acts, by 
their respective schedules, besides specifying ‘ forg- 
ery”? as an extradition crime, also specify any of- 
fense under the act passed, etc., etc., entitled ‘‘An act 
respecting forgery,’’ etc., which in the Canadian act 
includes of course the forgery described in this section 
27. 

Under this interpretation of the laws of Canada and 
New York certain of the indictments found by the 
grand jury against Eno were so drawn as to set forth 
the crime of forgery in every phase under the statutes 
of either country, thatis, in these indictments forg- 
ery was well pleaded, whether it were that forgery de- 
scribed by section 27 of the Consolidated Forgery Act 
or by our Penal Code; and this was done with the ex- 
press purpose of raising and sustaining the proposition 
indicated above, that when both countries have in ex - 
istence at the time of the acts charged substantially 
identical laws, constituting certain acts forgery, 
whether these laws are in statute or otherwise, whether 
created before the treaty or after it, it is for the pur- 
poses of the treaty the crime of forgery named in it; 
and also the further proposition that under the Extra- 
dition Act of Canada, following the precedent of Eng- 
land itself, the magistrate must commit the accused 
for extradition when the evidence would warrant his 
commitment for any one of the offenses named in the 
schedule. 

It is not my object at this time to set forth the bear- 
ing which the evidence had to these legal propositions; 
but as I have indicated, rather to correct the existing 
misapprehension that the extradition of Eno was de- 
manded upon a charge of forgery at common law, sup- 
ported by evidence of “false entries in books.” It 
may be said however that while evidence of embezzle- 
ment and misappropriation of money, and of conse- 
quent false entries had to be produced in order to es- 
tablish an intent to defraud, which is an element of all 
forgeries, there was evidence, taken all together, such 
as in the opinion of the counsel representing the pros- 
ecution amply sustained the charge of forgery accord- 
ing to its common-law meaning. It does not seem to 
be well known, at least to those who through the press 
seek to inform the public that the now famous declara- 
tion of Chief Justice Cockburn in the Windsor case 
that forgery ‘‘ by universal acceptation is understood 
to mean the making or altering a writing so as to make 
the alteration purport to be the act of some other per- 
son,’ is not nor has ever been the limitation of the 
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word forgery. Forgery ‘‘is the fraudulent making or 
alteration of a writing to the prejudice of another 
man’s right’ (4 Black.Com. 247); it is ‘‘a false making, 
ora making malo animo of any written instrument for 
the purpose of fraud and deceit’”’ (East P. C. 852), and 
East declares this to be ‘‘the result of all the authori- 
ties, ancient or modern;’’ it is ‘‘ the false making of an 
instrument which purports in the face of it to be good 
and valid for the purposes for which it was created, 
with a design to defraud any person or persons”’ (per 
Eyre, B., in Rex v. Jones, 2 East, C. C. 991); and ‘* itis 
said to be possible for a man knowingly to make a 
deed in his own name, and also to sign and seal it him- 
self, which yet in judgment of law may be no better 
than a downright forgery”? (If Hawkins, P. C. 103); 
and “the notion of forgery doth not so much consist 
in the counterfeiting of a man’s hand and seal asin 
the endeavor to give an appearance of truth to a mere 
deceit and falsity ’’ (per Blackburn, J., in Regina v. Rit- 
son, L. R., 1 C. C. R. 204, decided four years after the 
Windsor case); it is ‘‘ making a false document with 
intent to defraud.” 3 Stephen’s Hist. Cr. Law, 186. 
And in egina vy. Ritson, supra, the accused was in- 
dicted for forgery (in 1869) of a deed; and it appeared 
that with intent to defraud he had himself as grantor, 
by his own true signature, and acting as and for him- 
self alone, executed the particular deed to his son, the 
deed bearing a date anterior to that of another genu- 
ine deed which he had previously made to the prose- 
cutor; it was held by the whole bench to be forgery 
at thecommon law. And see the criticism of Chief 
Justice Cockburn’s definition in 1 Wheat. C. L., §§ 654, 
667, and the significant note to § 667. 

A consideration of the circumstances under which 
Eno made the cashier’s checks, the fraudulent pur- 
pose for which they were confessedly made, his abso- 
lute want of authority to make such checks except for 
certain specified purposes, the fact that when made 
and in his hands before being altered they “ purported 
to be what they were not;’”’ that is, genuine cashier's 
checks and genuine obligations of the bank, would 
bring the acts of Eno very close toif not within the 
line of common-law forgery, as defined by every crim- 
inal law writer from Coke to Wharton, and within the 
decisions of all the judges, excepting the obiler dictum 
of Chief Justice Cockburn in the Windsor case. 

A word should be said in conclusion as to the Tully 
case and Judge Brown’s decision, about which so much 
was said in application to the Eno matter. The charge 
against Tully was in effect, that being manager of his 
bank, by means of checks which he was authorized to 
draw, he obtained money of his bank; and that to con- 
ceal his misappropriations he made false tickets called 
“blue slips,’ ‘ which represented to the bookkeepers of 
the bank that he had properly disposed of the money; 
and this making of blue slips was charged as the forg- 
ery. The court properly determined that the drawing 
of the money was no offense, and that for all that ap- 
peared the criminal intent arose afterward, and re- 
sulted in asimple embezzlement of the money; and 
that the making of the blue slips was equivalent to 
false entries in books, and the Windsor case had set- 
tled the law in England as to that; that though the 
court was inclined to the opinion that even then the 
acts charged were forgery within the treaty,the Wind- 
sor decision demonstrated that to extradite Tully to 
England would bean idle ceremony. The remarks of 
Judge Brown that no English case since the Windsor 
case had been brought to his attention leads to the 
conclusion that he was not aware of the case of Regina 
v. Ritson, supra. 

There was never at any time a proposition to obtain 
the extradition of Eno on the charge of forgery in 
making false deposit or loan slips or false entries, of 
which there were many; these were proven to show a 





fraudulent intent as the principal act charged; it was 
the making of the ‘* cashier’s checks’’ under the cir- 
cumstances alluded to, that was charged as forgery. 

It is a matter for regret that the questions raised in 
this case, probably for the first time, could not be 
passed upon by the ful] bench of judges; but the laws 
of Canada provide no mode of reviewing the decision of 
Mr. Justice Caron discharging the prisoner, although 
if he had held him in the first instance Eno could have 
taken the matter up. 


New York, August 6, 1884. 
——___—____—. 
RIPARIAN RIGHTS ON THE “GREAT LAKES.” 
MICHIGAN SUPREME COURT, APRIL 23, 1884.* 


LINCOLN vy. DAVIS. 


Riparian rights upon the great lakes are in theory the same as 
upon navigable streams,and are not governed by any such 
proprietary division as high and low water mark. The 
submerged lands are appurtenant to the upland so far as 
their limits can be reasonably identified; but in public 
waters the State law must determine how far rights in 
such lands can be exercised consistently with the ease- 
ment of navigation. 

The State can forbid any erections in navigable waters and on 
navigable streams, and along the great lakes can fix the 
distance, beyond which private erections cannot be 
maintained. 

Fishing in open waters remote from the land is a maritime 
business like navigation, and may be carried on with any 
suitable machinery, and even with stakes, wherever it 
does not interfere with navigation and is not forbidden by 
law. And in narrow streams fishing from boats with lines 
cannot be complained of by riparian owners if the persons 
fishing have the right to be there. 

Fish are ferw natura, and can be taken by any one who has 
the right to be on the premises. 


— to Alpena. 


GEORGE H. ADAMS. 


J.D. Turnbull, for plaintiff. 


Carpenter & Williams and Hatch & Cooley, for de- 
fendant and appellant. 


CHAMPLIN, J. Thunder bay is a portion of the 
waters of Lake Huron. The bay is of considerable 
magnitude, being about 13 miles wide at its mouth, 
and extending from South Point in a north-westerly 
direction a distance of 15 or 20 miles. The shores of 
this bay are quite irregular, and indented with smaller 
bays, one of considerable size being known as Squaw 
bay. Sulphur island is situated in Thunder bay, be- 
tween one and two milesfrom the main land, in the 
western part of the bay. it contains about 53 acres of 
land, and was surveyed and sold by the United States 
government as lots land 2 of section 13, in township 
30 N., range8 E. This island is valuable only in con- 
nection with the fisheries in‘Thunder bay. There is a 
channel between it and the mainland of about 15 feet 
of depth of water, but the main channel used in navi- 
gation to and from the city of Alpena, which is situa- 
ted upon the bay, lies north-east of the island. 

The defendant at the time of the grievances com- 
plained of was the lessee, and in possession of Sulphur 
island. He had been for some time engaged in the 
business of fishing in Thunder bay, in front of lands 
owned or leased by him, and claimed that by virtue of 
his lessor being the owner of Sulphur island, he was the 
proprietor of the soil under the water in front thereof, 
and controlled the right of fishing in those waters by 
means of trap-nets, which cannot be used without the 
aid of stakes or poles driven in the ground. The 
plaintiff is also a fisherman, and sometime in June, 


*19N. W. Rep. 103. 
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1882, caused stakes to be driven in Thunder bay, com- 
mencing about a mile east of Sulpbur island, and 
thence continued eastward for a distance of about 160 
rods, for the purpose of affixing thereto trap-nets 
for fishing. The depth of water where the stake near- 
est the island was driven was 26 or 27 feet, and where 
those were driven the furthest from the island the 
depth of water was 36 or 37 feet. The defendant also 
proceeded to drive stakes near those driven by the 
plaintiff, and notified the plaintiff to take up and re- 
move those placed there by him, but he refused, and 
the defendant pulled them up, and they floated away 
and were lost. The plaintiff brought trespass and re- 
covered. 

There are two questions presented by this record. 
(1) Is the owner of land bounded by the waters of the 
great lakes, like Lake Huron, entitled to the rights of- 
a riparian proprietor in front of his lands to the cen 
ter of the lake? (2) If so, do such rights confer upon 
such riparian proprietor the exclusive right of fishing 
in the waters in front of his land by means of stakes or 
other attachments to the soil under water? 

The plaintiff bases his right of recovery upon the 
public right of fishing in the great lakes. By the com- 
mon law all persons have a common and gen- 
eral right of fishing in the sea, and in all 
other navigable or tide waters; and no one can main- 
tain an exclusive privilege to any part of such waters, 
unless he has acquired it by grant or prescription. 

In the case of Carter v. Murcot,4 Burr. 2162, it was 
declared that in rivers not navigable—that is, in rivers 
not affected by the tides—land-owners had the right 
of fishing on each side, commonly, to the middle of the 
stream, and in navigable tide-water rivers the right 
was prima facie in the king, and was public, but a pri- 
vate person may have an exclusive right by grant or 
prescription. 

The decisions in England have been uniformly to 
the effect that the owner of land bordering on streams 
not affected by the flow and reflow of the tides, 
whether in fact navigable or not, has the exclusive 
right of fishing in front of his land to the middle of 
the stream. The later cases are fully as strong as the 
earlier. Inthe case of Malcomson vy. O'Dea, 10 H. L. 
Cas. 618, the court said: **The soil of navigable tidal 
rivers, like the Shannon, so far as the tide flows and 
reflows, is primu facie in the crown, and the right of 
fishing prima facie in the public. But forthe Magna 
Charta the crown could by its prerogative exclude the 
public from such prima facie right, and grant the ex- 
clusive right of fishing to a private individual, either 
together with or distinct from the soil. And the great 
charter left untouched all fisheries which were made 
several, to the exclusion of the public, by act of the 
crown not later than Henry II.” 

In Murphy v. Ryan, 2 Ir. R. C. L. 143, it was held 
that the public could not acquire, by immemorial us- 
age, any right of fishing in a river in which, though 
navigable, the tide did not ebb and flow; and to the 
same effect is Hargreaves v. Diddams, L. R., 10 Q. B. 
582. 

In Johnston v. Bloomfield, 8 Ir. R. C. L. 68 (Exch. 
Cham.), it was held that the public has not, of com- 
mon right, a common of fishery in large inland waters 
in which the tide does not flow and reflow, although 
they are navigable. 

A case decided in the House of Lords in 1878, and 
cited as Bristow v. Cormican, 3 App. Cas. 641, was 
where the plaintiff brought trespass against the de- 
fendant to establish a right to a several fishery in 
Lough Neagh. Defendant alleged that the severa] 
fishery and the lands covered with water were, and 
from time immemorial had been, part of an inland sea, 
called Lough Neagh, and that said inland sea had been 
a common or public navigable inland sea, and that in 





the part thereof mentioned, every subject of the realm 
had, and of right ought to have, the right and privi- 
lege of fishing, and that in the exercise of that right 
he committed the trespass complained of. The plaint- 
iff claimed the right to fish through a royal grant from 
Charles II, in 1660, and another in 1661 of the right to 
fish in Lough Neagh. No evidence had been given of 
forfeiture, or escheat, or other source of title in the 
king. Lord Cairns said: ‘“‘The crown has no de jure 
right to soil or fisheries of a lough like Lough Neagh.” 
He then proceeds to describe Lough Neagh as ‘the 
longest inland lake in the United Kingdom, and one of 
the largest in Europe. It is from 14 to 16 miles long, and 
from 6 to 8 miles broad. It contains nearly 100,000 acres ; 
but though it is so large, [am rot aware of any rule 
which would prima facie connect the soil or fishings 
with the crown, or disconnect them from the private 
ownership either of riparian proprietors or other 
persons.”” And Lord Blackburn said: ‘‘ The prop- 
erty in the soil of the sea, and of estuaries, and 
of rivers in which the tide ebbs and flows, is 
prima facie of common right vested in the crown. 
It is clearly and uniformly laid down in our 
books, that where the soil is covered by the 
water forming a river in which the tide does not flow, 
the soil does of common right belong to the owners of 
the adjoining land, and there is no case or book of 
authority to show that the crown is of common right 
entitled to land covered by water where the water,is 
not running water forming a river, but still water 
forming alake. * * * Lown myself to be unable 
to see any reason why the law should not be the same 
at least where the lake is so small or the adjoining 
manor so large that the whole lake is included in one 
property. Whether the rule that each adjoining pro- 
prietor, where there are several, is entitled usque ad 
fiium aque, should apply to a lake is a different ques- 
tion. It does not seem very convenient that each pro- 
prietor of a few acres fronting on Lough Neagh should 
have a piece of the soil of the lough many miles in 
length tacked onto his frontage. But no question 
arises in this case as to the rights of the riparian pro- 
prietors among themselves, for no title is made by 
either party through any one as riparian owner. It is 
however necessary to decide whether the crown has of 
common right prima facie title to the soil of alake. I 
think it has not.” 

It is evident from the foregoing citations that the 
question in England as to riparian proprietorship in 
the soil under lakes had not been judicially settled as 
late as the year 1878. The holding that the crown does 
not of common right prima facie own the title to the 
soil under the waters of an inland lake leads neces- 
sarily to the other conclusion, that such soil belongs to 
the riparian proprietor But the case can form no 
guide with reference to riparian ownership upon the 
great inland seas bordering this State. Lough Neagh, 
the largest in the United Kingdom, is too small to be 
the subject of any comparison with Lake Huron, with 
the object of ascertaining by any analogy whether the 
rules or principles of riparian ownership applied to one 
should govern the other. 

It was the theory of monarchical governments that 
the king was lord of the sea, and the owner of the soil 
while it was covered with water. 2 Bl. Comm. 262. 
This is a reasonable doctrine, and founded in good 
sense. It would beabsurd to suppose that any private 
person could appropriate to his own exclusive use 
either the waters of the sea or the soil beneath it. The 
public right of navigation and fishing in such waters 
should not be rendered subservient to private occu- 
pancy. ‘Title by occupancy presumes a grant. There 
must be an owner capable of granting before a grant 
can be made. If there be no owner there can be no 
grant, and no title by prescription, And so the com- 
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mon law regarded the sovereign as owner, and as hold- 
ing the title in trust for the public use of navigation 
and fishing, and such uses as should subserve the gen- 
eral welfare. The same reasons which existed during 
the origin and growth of the common law to deny the 
right of riparian proprietorship in the bed of the sea 
forbid such private proprietorship in the owner of land 
bordering on the great lakes. ‘All titles in this State 
are supposed to have been granted or originally recog- 
nized and confirmed by the United States or by this 
State.’’ Gamble v. Horr, 40 Mich. 564. That is from 
the sovereign power. Before the admission of this 
State the United States, as sovereign, had political 
jurisdiction of the whole area, including the navigable 
waters of the great lakes, and when the State was ad- 
mitted to the Union this political jurisdiction devolved 
upon the State, and the title to the soil under the nav- 
igable waters of the great lakes became vested in the 
State as sovereign to the same extent and for the 
same reasons that the title of the bed of the sea was 
vested in the king. 

If the defendant has any title to the land under the 
waters of that portion of Lake Huron known as Thun- 
der bay, he must have derived it either by a grant 
from the United States or from the State of Michigan. 
He claims it by grant from the Cnited States, and in 
virtue of this riparian proprietorship in Sulphur island 
and that as a concomitant of this interest in the soil he 
has the exclusive right of fishery in the waters of the 
bay in front of the island, at least so far as the driving 
of stakes in the soil and the use of trap-nets is con- 
cerned. What then are the boundaries of the grant 
made by the United States government of the land on 
Sulphur island? Ihave no hesitation in saying that 
they are limited by low-water mark. I think the true 
principle is laid down in the following cases: Canal 
Com’s v. People, 5 Wend. 425; Champlin R. Co. v. Val- 
entine, 19 Barb. 484; Fletcher v. Phelps, 28 Vt. 57; 
Jakeway v. Bussett, 38 id. 316; Austin v. Rutland R. 
Co., 45 id. 215; Seaman v. Smith, 24 Ill. 521. 

In State v. Gilmanton, 9 N. H. 461, Parker, C. J., 
said: ‘‘ Where a grant is made extending to a river and 
bounding upon it, the center of the stream is the line 
of the boundary, if there is no limitation of the 
terms of the grant itself; but in relation to grants 
bounding on ponds, lakes, or other large bodies of 
standing fresh water that principle does not apply, but 
the grant extends only to the water's edge.’’ See also 
3 Kent Comm. 429, and note b.; Gould Waters, § 203, 
and cases in note 3; Ang. Water-courses, $$ 41, 42. 
Such also is the construction placed upon grants of 
the United States by the United States Supreme Court. 
Barney v. Keokuk, 94 U.S. 324; Railroad Co. v. Schur- 
meir, 7 Wall. 272. 

In England, where the common law had its origin, 
there were no great inland seas such as our great lakes, 
aud consequently no precedent can be found in the 
jurisprudence of that country which determines the 
applicability of the common-law doctrine of riparian 
rights to the question under consideration. Lake Hu- 
ron is estimated to contain 20,000 square miles, while 
the Irish sea is computed at less than 15,000. Lake 
Michigan contains more than twice,and Lake Superior 
about four times the number of square miles contained 
in the Irish sea. If we look for analogies they will be 
found to consist in the resemplance of the great lakes 
to the seas which surround that country, and would 
seem to call for the application of the same principles 
as to boundaries which were applied to lands bor- 
dering on those seas, with this difference: as there is 
no periodical ebb and flow of tide in these waters the 
limit should be at low instead of at high water mark. 
The paramount rights of the public to be preserved are 
those of navigation and fishing, and this is best accom- 
plished by limiting the grants of lands bordering on 





the great lakes to low-water mark. It does not follow 
however that the owner of lands thus bounded has no 
rights to the use of the water or the soil beneath it. It 
is well settled in this country that where the law is that 
the owner is limited by either high orlow water mark 
he has the right to construct warehouses, wharves or 
piers in the waterin front of his land, in aid of and 
not obstructing navigation. Jailroad Co. v. Schur- 
meier,7 Wall. 272; Yates v. Milwaukee, 10 id. 497; 
Providence Steam Engine Co. vy. Providence, etc., 
Steamship Co., 12 R. 1. 348; Coburn v. Ames, 52 Cal. 
385; Mather v. Chapman, 40 Conn. 382; Drury v. Mid- 
land R. Co., 127 Mass. 571; Boston v. Richardson, 105 
Mass. 351; Zakeman v. Burnham, 7 Gray, 437; Slate v. 
Sargent, 45 Conn. 358; Moulton v. Libbey, 37 Me. 472; 
Clement v. Burns, 43 N. H. 609. In some States this 
this right is said not to exist without legislative au- 
thority. Tinicum Fishing Co. v. Carter, 61 Penn. St. 
21; Garitee v. Baltimore, 53 Md. 432; Alden v. Pinney, 12 
Fla. 348; Norfolk City v. Cooke, 27 Grat. 430; Rice v. 
Ruddiman, 10 Mich. 125. 

The defendant claims that the decisions of this court 
have settled the question of riparian ownership to 
lands bordering upon the navigable waters of this 
State, and that by such decisions his rights as such 
owner cover the locus in quo in this case; and he cites 
us to the following eases: Rice v. Ruddiman, 10 Mich. 
125; Bay City Gas-light Co. v. Industrial Works, 28 id. 
183; Pere Marquette Boom Co. v. Adams, 44 id. 404; 8. 
C., 6 N. W. Rep. 857; Watson v. Peters, 26 Mich. 517; 
Lorman v. Benson, 8 id. 18. 

None of the foregoing cases involved the rights of 
riparian owners of Jand bounded by the waters of the 
great lakes. 

Inthe case of Rice v. Ruddiman, Lake Muskegon 
was treated by three of the judges as a widening of 
the Muskegon river, but the majority of the court 
based their decision upon the well-recognized princi- 
ple that the owner of the shore had the right to make 
use of the shallow waters in front of his premises, by 
the construction of wharves, buildings, and other im- 
provements, so long as the public servitude was not 
thereby impaired, and it was immaterial whether the 
particular place in controversy was a part of Lake 
Michigan or not. 

The case of Pere Marquette Boom Co. vy. Adams was 
clearly the case of a river, although called Pere Mar- 
quette lake. This lake is formed by a widening of the 
waters of the river before they reach Lake Michigan, 
and noreason is apparent why the principles applicable 
to rivers should not govern the rights of riparian pro- 
prietors upon this so-called lake. 

The defendant calls attention to the case of Richard- 
son v. Prentis, 48 Mich. 88; 8. C., 11 N. W. Rep. 819, as 
deciding the very point in issue, and claims that it was 
there held that the owner of landsupon the shore of 
the Thunder bay does not own the soil under the 
water in front of his upland, and has the exclusive en- 
joyment of the usual riparian right appurtenant 
thereto, and he insists that the only question to be 
considered is the extent of those rights, and that sub- 
ject to the right of navigation, there is no limit of dis- 
tance from the shore, save only the central thread of 
the stream or cevter line of the lake, and that there is 
no limit at all to the depth of water in which he may 
exercise his right. If the position is correct that the 
owner of land bounding on Thunder bay has the same 
riparian rights that the owner of land bounded bya 
river or other stream has, then there can be no ques- 
tion as to his exclusive right to fish in the waters 
where plaintiff had attempted to, in this case, aud that 
plaintiff was a trespasser, and defendant was justified 
in removing the stakes driven by plaintiff, for the law 
is well settled that riparian proprietors upon fresh- 
water streams have the exclusive right of fishing in the 
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water opposite their lands. Gould Waters, § 182, and 
cases citedin note 1; Ang. Water-courses, § 61; Wart 
v. Hill, 1 Whart. 124; Beckman v. Kreamer, 43 Tll. 
447. 

The case of Richardson v. Prentis does not conflict 
with the views [ have expressed. Although the case 
discusses the rights of riparian owners, and refers to 
them generally in the language of the authorities as 
extending ad medium filum aquee, yet the case pre- 
sented was whether a person, after selling to com- 
plainant land bounded by the waters of the lake, 
could go in front of complainant and appropri- 
ate the land under the water. The grantor had 
no more right to exercise exclusive dominion over 
the svil under the water in front of the lands of her 
grantee than au entire stranger; and it is clear upon 
all the authorities that complainant had certain ri- 
parian rights flowing from her, being the owner of the 
shore, which neither her grantor norany other per- 
sou could deprive her of without her consert. The 
question to be decided was whether the complainant’s 
grantor, after selling the shore to complainant, had ri- 
parian rights infront of the lands sold which she 
could appropriate to her own private and exclusive 
use, and it was held that she had not, and that the 
complainant had a right to be protected against the 
unauthorized appropriation of such land which would 
deprive her of her access to the water. 

I have already cited numerous authorities to show 
that riparian rights exist on the banks of waters, 
whether navigable or not navigable, whether subject 
to ebb and flow of tide or not. The subject is fully 
discussed and authorities collated in Gould Waters, §$ 
124, 140, 149. 

There is nothing in the previous decisions of the 
State which determines the defendant's exclusive 
right of fishing at the point stated in the declaration. 
Il think that the waters of Thunder bay are, public 
waters, and the right of fishing therein is a common 
right of all the citizens of this State, subject only to 
the paramount right of navigation, and is the subject 
of legislative control. Ang. Tide Waters, §§ 124, 21, 22; 
McCready v. Virginia, 94 U. S. 3891; Slate v. Company, 
49 N. H. 250; Sloan v. Biemiller, 34 Ohio St. 492: 3 
Kent. Comm. 418. These fisheries are beginning to as- 
sume great commercial importance. The census re- 
ports for the year 1880 shows that the capital invested 
in the fisheries of this State was nearly half a million 
of dollars, employing 1,781 men, and the value of 
the product was nearly three-quarters of a million dol- 
lars. 

The State has already taken the subject under its 
coutrol. There is a permanent board of fish commis- 
sioners, and laws have from time to time been passed 
regulating the time and manner of catching fish. How. 
St., ch. 63. Section 2172 of this chapter provides: “It 
shall be unlawful for any person or persons to put into 
any of the waters fronting or bordering land where 
fish are taken by the legal owner or occupant of such 
lands, any vessel or ship ballast, stone, sand, coal cin- 
der, ashes, log slabs, decayed wood, bark, saw-dust, or 
obstruction or filth of any other description, or to 
piace or drive any pound-net, piles or stakes, or any 
other piles or stakes, or posts, or build any platforms 
or piers, orany species of seines, or continuous trap- 
nets, to the extent of the breadth of such legal owner 
or occupant’s lands so far as the channel banks of the 
rivers, and to one mile from the beach or shore, at 
low-water mark, of the lakes, straits, inlets, and bays 
on said waters fronting such owner or occupant’s 
lands, and it shall subject any boat-owner, or captain 
of any vessel, to a fine of not exceeding fifty dollars, 
who shall willfully run into or molest any pound-net, 
trap, or other stationary nets or fixtures set in the 
lakes for fishing purposes.’’ This statute protects the 





defendant in the exclusive right within one mile from 
the shore of Sulphur island, but beyond that limit the 
right of fishing is common, and the public have equal 
rights there. It appears to me that the statute has 
protected the defendant to the full extent he can 
reasonably ask, and when he went beyond that limit 
and pulled out and destroyed plaintiff's stakes, he 
was liable to an action for the damages occasioned 
thereby. 
The judgment is 
Affirmed. 


CORPUS — DISCHARGE NOT SUBJECT 
OF EXCEPTIONS. 


HABEAS 


VERMONT_SUPREME COURT, JANUARY TERM, 1884. 


MATTER OF BARKER.* 


When a prisoner is discharged on habeas corpus from the cus 
tody of an officer holding him in arrest under a warrant 
issued by a justice of the peace, such officer is not entitled 
to exceptions; and if exceptions are allowed, they will be 
dismissed on motionin the Supreme Court. Ross, J., dis- 
senting. 

The officer holding the relator was in no legal sense a party to 
the cause in which the relator was arrested, and had no 
right involved. That was a criminal cause prosecuted in 
the name of the State. 

The statute (Rev. Stat., § 1385) allowing exceptions has refer- 
ence to civil cases only. The allowance of exceptions to 
the officer when a prisoner is discharged is inconsistent 
with the object of the writ of habeas corpus. 

In re Cooper, 32 Vt, 253, distinguished, the prisoner being th« 
excepting party in that case. 

UDGMENT that the relator be discharged ; to which 
e decision R. R. Mead, the constable of Rutland 
having the relator in custody, excepted. The case was 
heard on a motion to dismiss the exceptions. 

W. C. Dunton and James Barrett, for Mead. 

Prout & Walker, for the relator. 

Powers, J. The questions presented for considera 
tion arise upon the relator’s motion to dismiss the ex- 
ceptions filed in the cause. 

In the County Court the relator was discharged from 
the custody of Mead, the officer holding hiin in ar- 
rest underthe warrant issued by Justice Cain, and to 
this judgment of the County Court Mead filed excep- 
tions. The relator now insists that Mead had noright 
to file exceptions to said judgment; and secondly that 
nobody can file them in acase where the relator is dis 
charged. 

By section 1385, Rev. L., “issues of law and 
questions of law, arising upon the trial of an issue 
of fact, by the court or jury, and placed upon the rec- 
ord by the agreement of the parties or the allowance 
of the court, determined by a County Court, may pass 
to the Supreme Court for final decision; but execu- 
tion shall not of course be stayed, but may be stayed 
by order of the court on consideration of the difficulty 
und importance of the question.” 

This section obviously relates to civil cases inter 
partes. The last paragraph, relating to a stay of exe- 
cution, can have no appropriate meaning in any other 
view. 

Again, by section 1388, and later sections in the same 
chapter, providing for the allowance of exceptions by 
the presiding judge, it conclusively appears that sec- 
tion 1385 has reference to civil cases between party and 
party; and such has always been the understanding of 
our courts and bar. 

Mead, the officer holding the relator in custody, was 
in no legal sense a party to the cause in which the rela- 





*To appear in 56 Vermont Reports. 
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tor was arrested. That was a criminal cause prose- 
cuted in the name of the State by an informer. If 
Mead could file exceptions to the order discharging 
the relator from custody,then every tipstaff lucky 
enough to hold a criminal warrant could trot his pris- 
oner seeking liberty from court to court interminably, 
notwithstanding the wish of the prosecuting officers to 
end the proceedings. 

It was to remedy delays of this character that the 
Habeas Corpus Act of Charles II was enacted; and if 
the doctrine now contended for is to prevail we are 
compelled to go back in history two hundred years, 
and to embrace the principles of personal liberty as 
expounded by the Stuart kings. This act of May 26, 
1679, did not create this writ; it merely swept away 
the subterfuges adopted to delay and make it ineffect- 
ual. It provided for a speedy deliverance of prisoners, 
and isa part of the common law of Vermont. The 
subsequent legislation in England, and the whole 
course of legislation and judicial exposition in Amer- 
ica, disclose the most jealous anxiety to make the writ 
a quick and summary proceedure for relief from im- 
prisonment. 

The inquiry in the County Court was whether the 
process under which the relator was held was valid. 
Mead had no personal interest in the custody of the 
relator, and no right involved in such inquiry. 

It is suggested that Mead should have the right to 
exceptions, as he may be liable for a false imprison- 
ment if the relator is discharged. This suggestion 
goes upon the ground that the judgment in the County 
Court would be conclusive upon him as an estoppel; 
but it isa fundamental doctrine that an estoppel must 
be mutual. If the judgment remanding the prisoner 
to his custody would bar a suit for false imprisonment 
it follows that one discharging him would ew vi termini 
fix his liability. This however is not the law. The 
warrant under which Mead holds the relator was is- 
sued by a court of competent jurisdiction, and is reg- 
ular on its face. The fatality, if any existed in the 
case, is found in the proceedings antedating the war- 
rant,and for which the officer is not answerable. Mead 
then had no right to the exceptions allowed in this 
case. 

There is however a broader doctrine applicable to 
the case which calls for exposition. Allusion has al- 
ready been made to the office of the writ of habeas cor- 
pus. It isacommon-law writ; but the Legislature of 
this and other States has regulated the procedure un- 
der it. The court or judge to whom application is 
made must issue the writ without delay, and on its 
return must examine the cause of imprisonment with- 
out delay; and may, in asummary way, hear the evi- 
dence pro and con relating to the imprisonment. The 
writ may be issued by the Supreme Court in session,or 
a judge thereof in vacation, or the County Court in 
session; and the hearing is the same before either trib- 
unal. If the prisoner is remanded to custody by 
either he may apply to the other. Indeed, as Baron 
Parke says, in Ex parte Partington, 13 M. & W. 678, he 
may renew his application to every court in the king- 
dom having jurisdiction until he obtains his liberty. 
It is not acontroversy between parties, but an inqui- 
sition by the government at the instance of the pris- 
oner to determine whether the right of personal lib- 
erty has been invaded. If controverted matters be- 
tween individuals arise in the course of the inquiry, 
they arise only collaterally. Hurd on Habeas Corpus, 
152. In this view of the purposes of the writ, it is 
clear that it is not a proceeding in which exceptions 
willlie to a judgment discharging the relator from 
custody; and soare the authorities. 

Wyeth v. Richardson, 10 Gray, 240 (1857), was habeas 
corpus before asingle judge at chambers. On hearing, 
the relator was discharged; and exceptions were filed. 











Shaw, C. J., in dismissing the exceptions, says: ‘*The 
general principles of law are opposed to the allowance 
of exceptions in this case. The great purpose of the 
writ of habeas corpus is the immediate delivery of the 
party deprived of personal liberty. The allowance of 
exceptions would be inconsistent with the object of the 
writ. The consequence of allowing exceptions would 
be either that all further proceedings be stayed, which 
would be wholly inconsistent with the purpose of the 
writ; or that the exceptions must be held frivolous, 
and judgment rendered non obstante for the discharge 
of the party; in which case the exceptions would be 
unavailing. The allowance of exceptions being thus 
inconsistent with the very purpose of the writ, the 
conclusion must be that the exceptious do not lie.”’ 

This case is cited to show the ground on which the 
proceedings rest, which is the same whether they are 
instituted before a judge at Chambers or in court. 
Shaw, C. J., further declares that the Massachusetts 
statute, which provides that “in any trial or other 
proceeding either of a civil or criminal nature, at law 
or in equity,’’ before this court when held by one jus- 
tice, may be reserved and reported for the considera- 
tion of the full court, applies to another class of cases. 
The reasoning of this case shows that exceptions would 
not lie had the case been pending in court instead of 
before a judge at Chambers. In Knowlton v. Baker, 
72 Me. 202 (1881), this precise question arose in a case 
pending in the court. 

Walton, J., says: ‘‘ Exceptions do not lie to the dis- 
charge of a prisoner on habeas corpus. The object of 
the writ is to secure the right of personal liberty; and 
this can only be accomplished by prompt action and a 
speedy trial. To allow exceptions to the order of the 
court in term time, or to the order of a judge in vaca- 
tion, discharging a prisoner, would necessarily result 
in considerable delay, and thus defeat one of the prin- 
cipal purposes of the writ, namely, a speedy release. 
True, errors may resuls from such hasty action, and 
purties interested in the imprisonment of the person 
released may thereby suffer. But the history of the 
writ shows that greater evils are liable to result from 
the want of speedy action.”’ 

The statutes of Massachusetts and Maine relating to 
the allowance of exceptions are in substance like 
ours. 

In the Federal courts the same doctrine prevails, al- 
though those courts have no common-law jurisdiction. 
Am. Law Rev., vol. 18, No.1. And it is the rule in 
all the States except as changed by statute. In State 
v. Everett, Dudley Law Rep. (S. C.), 295, appealed by 
the attorney-general, the court say: ‘‘ No decision 
that can be made by this court will recapture the de- 
fendant and bring him to justice.’’ The prisoner had 
been discharged by the lower court, and the court very 
forcibly express the futility of their revisory power 
over that judgment. Vide remarks of Shaw, U. J., 
supra. 

The case of Ex parte Cooper, 32 Vt. 353, is claimed to 
bein conflict with this doctrine, and seems to give color 
to the claim. Butit is to be noticed that the excep- 
tions in Cooper’s case were taken by the relator, and 
the court remark that “justice to the person impris- 
oned requires that he should have the opportunity of 
having the decision of the County Court revised, when 
the decision remands him to jail, and the question in- 
volved is one merely of law.”’ 

The court clearly recognize the doctrine advanced 
by Baron Parke, supra, that the doors of another court 
should be open to a relator if the lower court refuse to 
release him. If the exceptions in Cooper’s case had 
been filed by the State, or the sheriff having them in 
custody, we cannot believe in the light of authority or 
principle that they would have been sustained. There, 
as here, the commitment of the relator was in a crim- 
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inal proceeding; and there is under our statute (not 
referred to however in Cooper’s case‘, a propriety in 
sustaining the exceptions taken by the relator. 

No case decided upon the principles of the common 
law can be found, we think, which warrants the allow- 
ance of exceptions in cases where the relator has been 
discharged ; and accordingly the exceptions are 

Dismissed. 

Ross, J., dissents. 
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WHEN EXERCISE OF POLICE POWER CANNOT 
BE LIMITED—OBLIGATIION OF CONTRACTS, 
SUPREME COURT OF THE UNITED STATES, 

MAY 65, 1884. 





SLAUGHTER Howse Co. v. SLAUGHTER Howse Co. 

A legislature, in regard to matters affecting the public health 
and public morals, the preservation of which is so neces- 
sary to the best interests of social organization, that a wise 
policy forbids the legislative body to divest itself of the 
power to enact laws for the preservation of health and the 
repression of crime, cannot by contract limit the exercise 
of its police power, but such a contract is subject to mod- 
ification or repeal by future legislatures, or even the 
granting body. 

By an act of the General Assembly of Louisiana, approved 
March 8, 1869, “The Crescent City Live-Stock Landing 
and Slaughter-House Company ” became a body corpo- 
rate, and by said act were given the exclusive right to 
have all such stock landed af their stock landing-place and 
butchered at their slaughter-house. 

In the year 1879 the State of Louisiana adopted a new Con- 
stitution, art. 258 of which provides: ‘* The monopoly fea- 
tures in the charter of any corporation now existing in 
the State,save such as may be contained in the charters 
of railroad companies, are hereby abolished." 

Held, that said article, and the ordinances enacted under au- 
thority thereof, which opened the business to general com- 
petition,did not impair the obligation of the contract en- 
tered intered into by the act of 1869. 


PPEAL from the Circuit Court of the United States 
for the Eastern District of Louisiana. 


B. R&. Forman, for appellant. 
Thomas T. Semmes, for appellee. 


MILLER, J. This isan appeal from the Circuit Court 
for the Eastern District of Louisiana. 

The appellee brought a suit inthe Circuit Court to 
obtain an injunction against the appellant forbidding 
the latter from exercising the business of butchering 
or receiving and handling live stock intended for 
butchering within certain limits in the parishes of 
Orleans, Jefferson and St. Bernard, and obtained such 
injunction by a final decree in that court. 

The ground on which this suit was brought and sus- 
tained is that the plaintiffs had the exclusive right to 
have all such stock landed at their stock-landing place 
and butchered at their slaughter-house by virtue of an 
act of the General Assembly of Louisiana, approved 
March 8, 1869, entitled “An act to protect the health of 
the city of New Orleans, to locate the stock-landing 
and slaughter-houses, and to incorporate the Crescent 
City Live-Stock Landing and Slaughter House Com- 
pany.” 

An examination of that statute, especially of its 
fourth and fifth sections, leaves no doubt that it did 
grant such an exclusive right. 

The fact that it did so and that this was conceded 
was the basis of the contest in this court in the Slaugh- 
ter-House Cases, 16 Wall. 36, in which the law was as- 
sailed as a monopoly forbidden by the thirteenth and 
fourteenth amendments to the Constitution of the 
United States, and these amendments, as well as the 
fifteenth, came for the first time before this court for 








construction. The constitutional power of the State 
to enact the statute was upheld by this court. 

This power was placed by the court in that case ex- 
pressly on the ground that it was the exercise of the 
police power which had remained with the States in 
the formation of the original Constitution of the 
United States, and had not been taken away by the 
amendments adopted since. 

Citing the definition of this power from Chancellor 
Kent, it declares that the statute in question came 
within it. ‘‘ Unwholesome trades, slaughter-houses, 
operations offensive to the senses, the deposit of pow- 
der, the application of steam power to propel cars, the 
building with combustible materials, and the burial of 
the dead may all (he says) be interdicted by law in the 
midst of dense masses of population, on the general 
and rational principle that every person ought so to use 
the property as not to injure his neighbors; and that 
private interests must be made subservient to the gen- 
eral interest of the community.” 2 Kent Com. 340; 
16 Wall. 62. In this latter case it was added that 
‘the regulation of the place and manner of conduct- 
ing the slaughtering of animals, and the business of 
butchering within a city, and the inspection of the ani- 
mals to be killed for meat, and of the meat afterward, 
are among the most necessary and frequent exercises 
of this power.” 

But in the year 1879 the State of Louisiana adopted 
anew Constitution, in which were the following arti- 
cles: 

“Article 248. The police juries of the several par- 
ishes, and the constituted authorities of all incorpo- 
rated municipalities of the State, shall alone have the 
power of regulating the slaughtering of cattle and other 
live stock within their respective limits; provided no 
monopoly or exclusive privilege shall exist in this 
State, norsuch business be restricted to the land or 
houses of any individual or corporation, provided the 
ordinances designating places for slaughtering shall 
obtain the concurrent approval of the board of health 
or other sanitary organization.” 

“Article 258. * * * The monopoly features in 
the charter of any corporation now existing in the 
State, save such as may be contained in the charters 
of railroad companies, are hereby abolished.”’ 

Under the authority of these articles of the Consti- 
tution the municipal authorities of the city of New 
Orleans enacted ordinances which opened to general 
competition the right to build slaughter-houses, es- 
tablish stock-landings, and engage in the business of 
butchering in that city under regulations established 
by those ordinances, but which were in utter disre- 
gard of the monopoly granted to the Crescent City 
Company, and which in effect repealed the exclusive 
grant made to that company by the act of 1869. 

The appellant here, the Butchers’ Union Slaughter- 
House Company, availing themselves of this repeal, 
entered upon the business, or were about to do so, by 
establishing their slaughter-house and stock-landing 
within the limits of the grant of the act of 1869 to the 
Crescent City Company. 

Both of these corporations, organized under the laws 
of Louisiana, and doing business in that State, were 
citizens of the same State, and could not, in respect of 
that citizenship, sue each other in a court of the United 
States. 

The Crescent City Company however, on the allega- 
tion that these constitutional provisions of 1879 and 
the subsequent ordinances of the city, were a violation 
of their contract with the State under the act of 1869, 
brought this suit in the Circuit Court as arising under 
the Constitution of the United States, art. 1, § 10. 
That court sustained the view of the plaintiff below, 
and held that the act of 1869 and the acceptance of it 
by the Crescent City Company, constituted a contract 
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for the exclusive right mentioned in it for twenty-five 
years; that it was within the power of the Legislature 
of Louisiana to make that contract, and as the consti- 
tutional provisions of 1879 and the subsequent ordi- 
nances of the city impaired its obligation, they were to 
that extent void. 

No one can examine the provisions of the act of 1869 
with the knowledge that they were accepted by the 
Crescent City Company, and so far acted on,that a very 
large amount of money was expended in a vast slaugh- 
ter-house, and an equally extensive stock-yard and 
landing-place, and hesitate to pronounce that in form 
they have all the elements of a contract on sufficient 
consideration. 

It admits of as little doubt that the ordinance of the 
city of New Orleans, under the new Constitution, im- 
paired the supposed obligation imposed by those pro- 
visions on the State, by taking away the exclusive 
right of the company granted to it for twenty-five 
years, which was to the company the most valuable 
thing supposed to be secured to it by the statutory 
contract. 

We do not think it necessary to spend time in de- 
monstrating either of these propositions. We do not 
believe they will be controverted. 

The appellant however insists that so far as the act 
of 1869 partakes of the nature of an irrepealable con- 
tract, the Legislature exceeded its authority, and it 
had no-power to tie the hands of the Legislature in the 
future from legislating on that subject without being 
bound by the terms of the statute then enacted. This 
proposition presents the real point in the case. 

Let us see clearly what it is. 

It does not deny the power of that Legislature to 
create a corporation, with power to do the business of 
landing live-stock and providing a place for slaughter- 
ing them in the city. It does not deny the power to 
locate the place where this shall be done exclusively. 
It does not deny even the power to give an exclusive 
right for the time being to particular persons or to a 
corporation to provide this stock-landing and to estab- 
lish this slaughter-house. 

But it does deny the power of that Legislature to 
continue this right so that no future Legislature, nor 
even the same body, can repeal or modify it, or grant 
similar privileges to others. It concedes that such a 
law, so long as it remains on the statute book as the 
latest expression of the legislative will, is a valid law 
and must be obeyed, which is all that was decided by 
this court in the Slaughter-House Cases. But it asserts 
the right of the Legislature to repeal such a statute or 
to make anew one inconsistent with it, whenever in 
the wisdom of such Legislature it is for the good of 
the public it should be done. 

Nor does this proposition contravene the established 
principle that the Legislature of a State may make 
contracts on many subjects which will bind it, and 
will bind succeeding Legislatures for the time the con- 
tract has to run, so that its provisions can neither be 
repealed nor its obligation impaired. The examples 
are numerous where this has been done and the con- 
tract upheld. 

The denial of this power in the present instance rests 
upon the ground that the power of the Legislature in- 
tended to be suspended is one so indispensable to the 
public welfare that it cannot be bargained away by 
contract. Itis that well-known but undefined power 
called the police power. Wehave not found a better 
definition of it for our present purpose than the ex- 
tract from Kent’s Commentaries in the earlier part of 
thisopinion. ‘The power to regulate unwholesome 


trades, slaughter-houses, operations offensive to the 
senses,” there mentioned, points unmistakably to the 
powers exercised by the act of 1869 and the ordinances 
of the city under the Constitution of 1879. 


While we 


are not prepared to say that the Legislature can make 
valid contracts on no subject embraced in the largest 
definition of the police power, we think that in regard 
to two subjects so embraced it cannot by any contract 
limit the exercise of those powers to the prejudice of 
the general welfare. These are the public health and 
public morals. The preservation of these is so neces- 
sary to the best interests of social organization that a 
wise policy forbids the legislative body to divest itself 
of the power to enact laws for the preservation of 
health and the repression of crime. 

Tt cannot be permitted that when the Constitution 
of a State, the fundamental law of the land, has im- 
posed upon its Legislature the duty of guarding, by 
suitable laws, the health of its citizens, especially in 
crowded cities, and the protection of their person and 
property by suppressing and preventing crime, 
the power which enables it to perform this duty can 
be sold, bargained away, under any circumstances, as 
if it werea mere privilege which the legislator could 
dispose of at his pleasure. 

This principle has been asserted and repeated in this 
court in the last few years in no ambiguous terms. 

The first time it seems to have been distinctly and 
clearly presented was in the case of Boyd v. Alabama, 
94 U. S. 646. That was a writ of error to the Supreme 
Court of Alabama, brought by Boyd, who had been 
convicted in the courts of that State of carrying on a 
lottery contrary to law. In his defense he relied upon 
a statute which authorized lotteries for a specific pur- 
pose, under which he held a license. The repeal of 
this statute, which made his license of no avail against 
the general law forbidding lotteries, was asserted by 
his counsel to be void andas impairing the obligation 
of the contract, of which his license was evidence, and 
the Supreme Court of Alabama had in a previous case 
held it to be a contract. 

In Boyd’s case however that court held the law under 
which his license was issued to be void, because the 
object of it was not expressed in the title as re- 
quired by the Constitution of the State. This court 
followed that decision, and affirmed the judgment on 
that ground. 

But in the concluding sentences of the opinion by 
Mr. Justice Field,the court, to repel the inference that 
the contract would have been irrepealable if the stat- 
ute had conformed to the special requirement of the 
Constitution, said: 

‘“‘ We are not prepared to admit that it is competent 
for one Legislature, by any contract with an individ- 
ual, to restrain the power of a subsequent Legislature 
to legislate for the public welfare, and to that end to 
suppress any and all practices tending to corrupt the 
public morals,” citing Moore v. State, 48 Miss. 147, and 
Metropolitan Board of Erie v. Barrie, 34 N. Y. 663. 

This cautionary declaration received the unanimous 
concurrence of the court, and a year later the principle 
became the foundation of the decision in the case of 
The Beer Co. v. Massachusetts, 97 U. 8. 28. 

In that case the plaintiff in error, the Boston Beer 
Company, had been chartered in 1828 with a right to 
manufacture beer, which this court held to imply the 
right to sell it. Subsequent statutes of a prohibitory 
character seemed to interfere with this right, and the 
case was brought to this court on the ground that they 
impaired the obligation of the contract of the char- 
ter. 

But the court, speaking by Justice Bradley, held 
that on this subject the Legislature of Massachusetts 
could make no irrepealable contract. ‘‘ Whatever dif- 
ference of opinion,” said the court, ‘‘may exist as to 
the extent and boundaries of the police power, and 
however difficult it may be to render a satisfactory 
definition of it, there seems to be no doubt that it 
does extend to the protection of the lives, health and 
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property of the citizens, and to the preservation of 
good order and public morals. The Legislature can- 
not by any contract divest itself of the power to pro- 
vide for these objects. They belong emphatically to 
that class of objects which demand the application of 
the maxim, Salus populi suprema /ex, and they are to 
be attain and provided for by such appropriate means 
as the legislative discretion may devise. That discre- 
tion can nomore be bargained away than the power 
itself." 

In the still more recent case of Stone v. Mississippi, 
101 U.S. 814, the whole subject is reviewed in the opin- 
ion delivered by the chief justice. That also was a case 
of a chartered lottery, whose charter was repealed by 
a Constitution of the State subsequently adopted. It 
came here for relief, relying on the clause of the Fede- 
ral Constitution against impairing the obligation of 
contracts. 

“The question is therefore presented,” says the 
opinion, “‘ whether in view of these facts the Legisla- 
ture of a State can, by the charter of a lottery com- 
pany, defeat the will of the people authoritatively ex- 
pressed in relation to the further continuance of such 
business in their midst. We think it cannot. No Leg- 
islature can bargain away the public health or the pub- 
lic morals. The people themselves cannot do it, much 
less their servants. The supervision of both these sub- 
jects of governmental] power is continuing in its na- 
ture, and they are to be dealt with as the special exi- 
gencies of the moment may require. Government is 
organized with a view to their preservation, and can- 
not divest itself of the power to provide for them. For 
this purpose the legislative discretion is allowed, and 
the discretion cannot be parted with any more than 
the power itself.”’ 

But the case of the Fertilizing Company v. Hyde 
Park, 97 U. 8. 659, is perhaps more directly in point as 
regards the facts of the case while asserting the same 
principle. The fertilizing company was chartered by 
the illinois Legislature for the purpose of converting 
by chemical processes the dead animal matter of the 
slaughter-houses of the city of Chicago into a fertiliz- 
ing material. Some ordinances of the village of Hyde 
Park, through which this dead matter was carried to 
their chemical works, were supposed to impair the 
rights of contract conferred by the charter. The opin- 
ion cites the language of the court in Beer Co. v. Mas- 
sachusetts, already copied here, and numerous other 
cases of the exercise of the police power in protecting 
health and property, and holds that the charter con- 
ferred no irrepealable right for the fifty years of its 
duration to continue a practice injurious to the pub- 
lic health. 

These cases are all cited, and their views adopted in 
the opinion of the Supreme Court of Louisiana in a 
suit between the same parties in regard to the same 
matter as the present case, and which was brought to 
this court by writ of error and dismissed before a hear- 
ing by the present appellee. 

The result of these considerations is that the Consti- 
tution of 1879 and the ordinances of the city of New 
Orleans, which are complained of, are not void as im- 
pairing the obligation of complainant’s contract, and 
that the decree of the Circuit Court must be re- 
versed, and the case remanded to that court with di- 
rections to dismiss the bill. 


——_e—___—— 


UNITED STATES SUPREME COURT AB- 
STRACT. 
EVIDENCE—PLEADINGS AS—EXCLUSION, WHEN NOT 
ERROR — RESERVATION IN DEED—PAROL INADMIS- 
SIBLE.—The decree having been put in evidence it was 
clearly erroneous to exclude the pleadings upon which 


this"decree was based. Even parol evidence is admis- 
sible when necessary to show what was tried in a suit, 
the record of which is offered ina subsequent action 
between the same parties. Campbell v. Rankin, 99 U. 
S. 261. But in order to sustain the exception to the 
exclusion of the pleadings in the case of Gallagher y. 
Basey, it was necessary that the exception should 
show what the excluded testimony was, in order that 
it might appear whether the evidence was material or 
not. Dunlap v. Monroe,7 Cranch, 242, 270; Reed v. 
Gardner, 17 Wall. 409; Montville v. American Tract 
Society, 123 Mass. 129. If it appear that this exclu- 
sion did not prejudice the case of those offering the 
testimony, the decree subsequently passed will not be 
reversed for such an error. When a reservation is 
made in a deed, it is not necessary in order to give it 
effect that the grantor should, when he executes the 
deed, assert verbally his right to the property excepted 
from theconveyance. Evidence that he made no such 
assertion is clearly incompetent and inadmissible. We 
are of opinion therefore that neither of the grounds 
upon which appellants ask the reversal of the decree 
is well founded. Other exceptions were taken during 
the course of the jury trial, but no assignments of 
error are founded upon them. Upon an examination 
of the whole record, we are convinced that the decree 
of the District Court, which was affirmed by the Su- 
preme Court of the Territory of Montana, was accord- 
ing to ‘the right of the cause and matter of law.” 
Hornbuckle v. Stafford. Opinion by Woods, J. 
(Decided April 21, 1884.] 


REMOVAL OF CAUSE—TRIAL ON DEMURRER—NOT AL- 
LOWABLE AFTER.—By the New York Code of Civil 
Procedure, issues are of two kinds: 1, of law; 2, of 
fact. Section 963. Anissue of law arises only ona 
demurrer. Section 964. A demurrer to a complaint 
may be, among other things, because “the complaint 
does not state facts sufficient to constitute a cause of 
action.’’ Section 488. Upon the decision of a de- 
murrer, either at a General or Special Term, or in the 
Court of Appeals, the court may, in its discretion, al- 
low the party in fault to plead anew or amend on such 
terms as may be just. Section 497. An issue of law 
in the Supreme Court must be tried at a term held by 
one judge. Section 976. At any time after the join- 
der of issue either party may serve a notice for trial. 
Section 977. A demurrer toa complaint because it 
does not state facts sufficient to constitute a cause of 
action, is equivalent to a general demurrer to a dec- 
laration at common law, and raises an issue, which 
when tried will finally dispose of the case as stated in 
the complaint, on its merits, unless leave to amend or 
plead over is granted. The trial of such an issue is the 
trial of the cause as a cause, and not the settlement of 
a mere matter of form in proceeding. There can be 
no other trial except at the discretion of the court, and 
if final judgment is entered on the demurrer, it will 
be a final determination of the rights of the parties 
which can be pleaded in bar to any other suit for the 
same cause of action. Undersuch circumstances, the 
trial of an issue raised by a demurrer which involves 
the merits of the action is, in our opinion, a trial of 
the action within the meaning of the act of March 3, 
1876. To allow aremoval after such atrial would be 
to permit “a party to experiment on his case in the 
State court, and if he met with unexpected difficul- 
ties, stop the proceedings, and take the suit to another 
tribunal.” This as was said in Removal cases, 100 U. 
S. 473, could not have been the intention of Congress. 
In effect, when this case was heard on the demurrer, 
the issue made by the pleadings, and on which the 
rights of the parties depended, was submitted to the 
court for judicial determination. This issue the court 
decided, but before entering final judgment, granted a 
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new trial, with leave to amend pleadings. The situa- 
tion of the case at this time, for the purposes of re- 
moval, was precisely the same as it would be if the 
trial, instead of being on an issue of law involving the 
merits, had been onan issue of fact to the jury, and 
the court had, in its discretion, allowed a new trial 
after verdict. We can hardly believe it would be 
claimed that a removal could be had in the last case, 
and in our opinion, it cannotin the first. The case of 
Vannever v. Bryant, 21 Wall. 43, arose under the act 
of March 2, 1867, ch. 196. which allowed a removal at 
any time ‘ before the final hearing or trial of the suit,” 
and what is there said is to be construed in connec- 
tion with that fact. The same is true of Insurance Co. 
y. Dunn, 19 Wall. 214. In King v. Worthington, 104 
U.S. 44, and Hewitt v. Phelps, 105 id. 395, the ques- 
tions were as to the time when a case could be re- 
moved that was begun before the act of 1875 was 
passed. In Lewis v. Smythe, 2 Woods, 117, the ques- 
tion here presented was not involved, and the remo- 
val was decided to be too late because it was not ap- 
plied for until after a triaion the issues of fact had 
begun. In Miller y. Tobin, 18 Fed. Rep. 609, the ex- 
perienced District judge for the District of Oregon did 
hold that a removal, applied for after hearing upon a 
demurrer to a complaint, because it did not state facts 
sufficient to constitute a cause of action, could be had; 
but on full consideration, we are unable to reach that 
conclusi6n. Alleyv. Nott. Opinion by Waite, C. J. 
(Decided April 21, 1884.] 


CORPORATION—TRUSTEES OF RAILROAD—RIGHT TO 
APPEAL--EXCESSIVE ALLOWANCE.-- Where trustees and 
receivers of arailroad under a first mortgage sell it un- 
der contract that the purchasers will recompense them 
their expenses and services in caring for the road, the 
sale being made through agents of the purchasers, the 
agents being themselves bondholders, and interested 
ina second mortgage, these agents or brokers are 
quasi parties in the case, and have such an interest, 
and are so situated, that they have a right, by leave of 
the court, to except and object to charges and allow- 
ances presented by the trustees and receivers; and 
upon their objection being overruled, and an order 
made allowing the charges, they have the right to ap- 
peal, the order being final in its nature, and in a mat- 
ter distinct from the general subject of litigation. We 
think thatthe position of Williams and Thomson 
made them quasi parties in the case,and brought 
them within the reason of the former cases decided by 
this court in which persons incidentally interested in 
some branch of a cause have been allowed to inter- 
vene for the purpose of protecting their interest, and 
even to come into this court, or to be brought here on 
appeal, when a final decisionof their right or claim 
has been made by the court below. We refer to the 
cases of Blossom v. Milwaukee R. Co., 1 Wall. 655, 
where'a purchaser at a foreclosure sale was admitted 
to appeal; Minnesota Co. v. St. Paul Co., 2 Wall. 634, 
to the same effect; Hinckley v. Gilman R. Co., 94 U. 
S. 467, where a receiver was allowed to appeal froma 
decree against him to pay a sum of money in the 
cause in which he was appointed receiver; Sage v. R. 
Co., 96 U. 8. 712, where parties interested were al- 
lowed to appeal from an order confirming a sale; 
Trustees v. Greenough, 105 U. S. 527, where an appeal 
from an order for allowance of costs and expenses to a 
complainant suing on behalf of a trust fund, was sus- 
tained ; and Hovey v. McDonald, 109 U. S. 150, where 
in appeal was allowed to be brought against a receiver 
from an order made in his favor. An allowance by a 
court to the receivers and trustees of a railroad for 
services and expenses in managing considered held and 
excessive. It was a mafter of no moment to the bond- 
holders what allowances were made, for they were to 





have bond for bond in any event; it was a matter of 
great moment to the purchasers, for every dollar al- 
lowed to the trustees was so much less for them. 
Swann v. Wright’s Exrs., 110 U. S. 590. Williams v. 
Morgan. Opinion by Bradley, J. 

[Decided May 5, 1884.] 


MARYLAND COURT OF APPEALS ABSTRACT. 
OCTOBER TERM. 1883*. 


NEGLIGENCE — CROSSING RAILROAD TRACK— CON- 
TRIBUTORY—QUESTION FOR JURY.—(1) Where a per- 
son attempts to cross the track of a railroad at a point 
where no public crossing has been established, and 
where the individual, having no right to cross, takes 
upon himself the hazard of the attempt, the track 
itself is a warning of danger, and no other evidence of 
its existence is necessary. (2) But all persons havea 
right to use as a place of transit an established cross- 
ing; and in approaching such places it is incumbent on 
those having control of a train to observe proper care 
and caution, and a disregard for so plain and apparent 
a duty may render them obnoxious to the charge of 
the grossest negligence. (3) Notwithstanding the most 
culpable negligence on the part of the defendant, the 
plaintiff is not entitled to recover in the action if the 
evidence demonstrates that the infliction of the injury 
would have been impossible had the injured party ob- 
served due care and caution. In 39 Md. 449, it is 
said, that “cases may and sometimes do occur, in 
which the uncontradicted evidence proves such a glar- 
ing act of carelessness on the part of the plaintiff as to 
amount in law to contributory negligence, and in such 
it is the duty of the court, when requested, to decide 
the question without the intervention of the jury. 
But in no case ought the court to take the question of 
negligence fromthe jury unless the conduct of the 
plaintiff, relied on as amounting in law to contribu- 
tory negligence, is established by clear and uncontra- 
dicted evidence.’” McMahon v. North. Cent. Rail- 
way Co., 39 Md. 449. See also Pittsburg, etec., R. Co. 
v. Andrews, 39 Md. 343; P. & R.R. Co. v. Killip, 88 
Penn. St. 412; 29 Md. 38. Penn. BR. Co. 
v. State. Opinion by Yellott, J. 


DAMAGES— BREACH OF CONTRACT.— By contract 
under seal, dated 13th, Nov., 1879, A. F. F. agreed to 
sell all the wood on his farms in Back River Neck to 
L. F., for seventy-five cents per cord standing, to 
mark out such grounds and on such farms as he 
wanted the wood cut from, and to give L. F. full coal 
privileges; and L. F. on his part agreed to take all 
kinds of wood that will do for charcoai, and to leave 
no wood standing at all that can be made into char- 
coal; to pay for it as soon as taken from the choppers, 
or as soon as it is corded and measured, and to receive 
and haul away from said farms all the wood as above 
specified, within two years from the date of this agree- 
ment: In an action of covenant brought by A. F. F. 
against L. F.for a breach of this contract, the court 
said, ‘‘ we must be governed by the rule recently ap- 
proved by this court in Camden Consolidated Oil Co. 
v. Schlens & Co., 59 Md. 45; accordingly, held, (1) that 
the contract constituted a sale by the owner of the 
land, of the growing wood or timber upon it, at a cer- 
tain sum per cord, the purchaser agreeing to cut and 
haul away all of it that was suitable for charcoal, and 
to pay the stipulated price therefor; the same to be 
done within two years. (2) That it did not follow be- 
cause of the failure of the purchaser to cut down and 
carry away all such wood, or because he left some of 
the wood standing, that the land itself was thereby 
permanently injured or deteriorated in value. (8) 








*To appear in 61 Maryland Reports. 
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That if the plaintiff, immediately after default made, 
had proceeded as he might have done, to cut, haul and 
sell this wood in the market at the defendant’s risk, 
he would have been entitled to recover the difference, 
ifany, between what he would have realized from 
such sale, after deducting the cost of cutting aud haul- 
ing, and the contract price. Masterton & Smith v. 
Mayor, etc., of Brooklyn, 7 Hill, 61; Eckenrode v. 
Chemical Co. of Canton, 55 Md. 51. (4) That having 
failed to do this, and the wood remaining standing on 
the land, he could only recover the difference in value 
of the wood thus left on the land, between the rate of 
seventy-five cents per cord, and its market value as it 
thus stood, and if it were of equal or greater value in 
the whole than seventy-five cents per cord, then he 
could recover no damages whatever on this account. 
(5) That as one of the inducements on the part of the 
plaintiff to enter into the contract, and one of the ob- 
jects inthe contemplation of both parties to it, was 
to have the land cleared for cultivation within two 
years, and afailure to clear it was to deprive the 
plaintiff of the use of it, for atime at least, as arable 
or tillable land, he was entitled for this deprivation, 
to such damages, if any, as the jury upon proper evi- 
dence should find he actually sustained thereby. (6) 
That damages on this account however could only be 
recovered for such reasonable time after the expira- 
tion of the two years as would have enabled the plaint- 
iff to clear up his land by cutting and hauling away the 
wood thus left uncut by the defendant. Warren v 

Stoddard, 15 Otto, 224. Furstenburg v. Fawsett. Opin- 
ion by Miller, J. 


ioguitediadiaanieds 
KANSAS SUPREME COURT ABSTRACT.* 
REMOVAL OF CAUSE—DENIED — WATER-COURSE — 
DAMAGES FOR DIVERTING.—in an action against a rail- 
road corporation to recover damages for the destruc- 
tion of afield of rye by the diversion of a natural 
water-course, the corporation filed a petition for re- 
moval to the Federal court on the ground solely that 
it was a corporation organized under the act of Con- 
gress to aid in the construction of a railroad to the 
Pacific. Held, thatthe petition was properly denied. 
(2) The rule laid down in Palmer v. Waddell, 22 Kans. 
352; and Gibbs v. Williams, 25 id. 214, as to what con- 
stitutes a natural water-course, reaffirmed. (3) Where 
a railroad company, by the digging of a ditch along 
its track, diverts the flow of a natural water-course, 
wholly or in part, to the injury of an adjoining land- 
owner, itis nodefense toan action to recover for 
such damages that the digging of the ditch was neces- 
sary for the protection of its track, or that the ditch 
was wholly on land owned by it in fee. Union 
Pacific R. Co. v. Dyche. Opinion by Brewer, J. 


NEGLIGENCE—OMISSION TO SOUND WHISTLE, ETC.— 
WHEN IMMATERIAL — INSTRUCTION TO JURY.—The 
omission to sound the whistle of an engine in accord- 
ance with the provisions of § 60, ch. 23, Comp. Laws of 
1879, is negligence. Railroad Co. v. Rice, 10 Kans. 426; 
Railroad Co. v. Phillipi, 20 id. 12; Railroad Co. v. Wil- 
son, 28 id. 639. Butin an action to recover damages 
for stock injured on the crossing of a highway over the 
railroad track, if it appears by facts and circumstan- 
ces proved that the injuries complained of were not 
caused by or attributable to such omission or neglect, 
the negligence is immaterial, and creates no liability 
against the railroad company fora recovery for dam- 
ages tothe stock upon the track. Railroad Co. v. Mc- 
Daniel, 638 Ill. 122; Railroad Co. v. Blackburn, id. 
167; Stoneman v. Railroad Co., 58 Mo. 503; Holman v. 
Railroad Co., 62 id. 562; Karle v. Railroad Co., 55 id. 
483. An instruction tothe jury that “if there was 





*To appear in 31 Kansas Reports. 








negligence on the part of both parties, and they find 
that the negligence of the plaintiff was only slight 
compared with that of the defendant, their verdict 
must be for the plaintiff,” is erroneous. Railway Co. 
v. Peavey, 29 Kans. 169; Railway Co. v. Young, 19 id. 
488; Railway Co. v. Pointer, 14 id. 37; Sawyer v. Sauer, 
supra. Atchison, Topeka, etc., R. Co. v. Morgan. Opin- 
ion by Horton, C. J. 


ATTACHMENT—OMISSION OF NAME OF PARTNER — 
LEVY NOT VITIATED.— Where an _ action of 
attachment is brought in the name of a firm, 
and in the papers as originally filed the name of one 
of the partners is omitted, which omission is subse- 
quently cured by amendment, the omission is not 
such a defect as vitiates the levy or can be taken ad- 
vantage of by subsequent attaching creditors, or post- 
pones the lien of thelevy to that of such creditors. 
It was too slight a matter to affect or postpone the lien 
secured by the priority of levy. Stout v. Folger, 34 


Iowa, 71; Ward v. Howard, 12 Ohio St. 158. Hender- 
son v. Stetler. Opinion by Brewer, J. 

RECORD — NOT COLLATERALLY IMPEACHABLE — 
AGGREGATION OF FINES — HABEAS CORPUS. — The 
records of a court import absolute verity; and 
where’ jurisdiction over the person is con- 
ceded, parol testimony is inadmissible in a_ col- 


lateral proceeding, to prove that what the record shows 
was done by the court was notin fact done. In re 
Watson, Petitioner, 30 Kans, 753. A justice of the 
peace has jurisdiction to try a misdemeanor case 
although several counts, each charging a separate of- 
fense, are united in the same complaint, providing the 
offenses are all of the same general nature, and are 
each taken separately within the limits of his jurisdic- 
tion. Inre Donnelly, 30 Kans. 191, 424. Where upon 
the trial of a complaint containing several counts the 
justice finds the defendant guilty on each count, and 
imposes a fine as toeach count such as would be 
proper ifthe defendant had been tried upon that 
count separately, and no portion of the judgment has 
been satisfied, he/d, that although the aggregate of the 
fines exceeds five hundred dollars,a mittimus issued on 
such judgment and sentence is not void, and the de- 
fendant is not eutitled to a discharge in habeas corpus. 
It is not pretended that any part of the sentence has 
been complied with, sothat even upon the authorities 
most favorable to the petitioner, he is legally in cus- 
tody. People v. Liscomb, 60 N. Y. 572; People v. 
Baker, 89 id. 467; People v. Wolf, 66 id. 10; Ex parte 
Van Hagan, 25 Ohio St. 426; People v. Shattock, 45 N. 


H. 211. Matter of Macke. Opinion by Brewer, J. 
ssiicamancildiieadieciatis 

PENNSYLVANIA SUPREME COURT 
ABSTRACT. 


BANKRUPTCY—DISCHARGE—NEW PROMISE TO PAY— 
CONSIDERATION.—The effect of a discharge in bank- 
ruptcy is absolutely to extinguish a debt, and not 
merely to bar the remedy for its recovery. Hence the 
mere acknowledgment of a debt after a discharge in 
bankruptcy therefrom, however clear, distinct and un- 
ambiguous it may be in its terms, is not sufficient to 
restore the debt so that suit can be maintained 
thereon. Yoxtheimer v. Keyser, 11 Penn. St. 364; 
Canfield’s Appeal, 1 Week. Notes, 67; Allen v. Fergu- 
son, 9 Bank. Law Jour. 481. The promise to restore a 
debt from which the debtor had been discharged by 
proceedings in bankruptcy upon which suit can be 
brought must be a clear, distinct and unequivocal 
promise to pay the specific debt (not the expression of 
a mere intention to pay), aud must be without qualifi- 
cation or condition. The moral obligation to pay, 
coupled with the fact of the pre-existing liability, is 
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sufficient consideration for such a promise. A state- 
ment in the following terms, ‘‘ We owe her the money, 
will pay it some day; can’t say when,” is a sufficient 
promise upon which to bring suit for a debt discharged 
by proceedings in bankruptcy. Where plaintiffs de- 
clare against a firm for a debt which has been dis- 
charged by proceedings in bankruptcy, and on the 
trial prove a sufficient promise by one partner subse- 
quent to the discharge to pay the debt, the narr. may 
be so amended after vordict as to declare against that 
partner only. Bolton v. King. Opinion dy Clark, J. 
[Decided July 16, 1884.] 


MINES AND MINING—LEASE OR SALE—TAXES.—(1) 
Where the surface of lands and minerals in place there- 
under have been severed by the agreement of convey- 
ance of the owner, and the respective divisions have 
become vested in different owners, the municipal au- 
thorities are bound to levy their taxes according to 
the ownership and value of these divisions. And each 
owner can be made responsible only for the tax on his 
interest, whether underlying strata or surface. (2) A. 
made an agreement with B., leasing to him all the coal 
beneath the surface of acertain tract of land of whichA. 
was the owner. The lessee was to mine and remove in 
each year at least a certain number of tons, which he was 
to pay for monthly at a certain rate per ton, whether 
mined or vot, unless mining should be prevented by 
certain specified contingencies. In case of neglect for 
thirty days to pay the said royalty, it might be dis- 
trained for. And for continued default the lease 
might be forfeited. The letting however was not for 
aterm certain with reversion to the grantor, but with- 
ont reversion and to be perpetual, until all the coal un- 
der the surface had been mined. And the rights and 
privileges therein conferred were extended to the 
heirs, executors, administrators and assigns of the re- 
spective parties. Held, that this agreement was not 
merely a license or lease to mine coal to become the 
lessee’s when mined, but that it operated as such a 
severance of the surface and subjacent strata, and a 
sale or assigument of the coal in place as would relieve 
the owner of the surface from responsibility for taxes 
levied upon the coal. The language of this lease is in 


* most respects similar to that referred to in the case of 


Scranton v. Phillips, 8 Week. Notes, 425, which was 
“of all the coal in and under saidlot und other lands 
for and during the term and period of time as shall be 
required therefor to mine and remove all said coal.” 
The further stipulations bear a close analogy to the 
contract now before us. In delivering the opinion of 
the court in Scranton vy. Phillips the present chief jus- 
tice says, although called a lease, it was virtually a sale 
of all the coal, with unlimited time to remove it, with 
the right at their election to yield it up after the ex- 
piration of ten years, etc. It is certainly true that a 
lease, properly so called, always conveys an interest in 
land, and in this respect it is to be distinguished from 
a mere license (11 Casey, 287), but where that which 
purports to be a lease conveys the interest of the les- 
sor it differs in no respect from asale. Palmer v. Ed- 
wards, 1 Doug. 187, note; 2 Black. Com. 317. (3) The 
liability of the owner of coal or mineral in place for 
taxes levied thereon, results from the nature of his es- 
tate or interest, and therefore he is not relieved from 
this responsibility, on the principle inclusio wnius est 
exclusio alierius, by an express covenant in the instru- 
meut of severance that he shall pay all taxes levied 
upon the coal mined, with recourse to the lessor to re- 
fund the same. A mineral right is taxable as land; 
the owners of the surface and of the mine are each 
taxable, according to the value of their respective in- 
terests; where there is adivided ownership there must 
bea divided taxation. Logan v. Washington Co., 5 
Casey, 373. The owner of surface land can no more be 





held forthe tax upon the mineral strata, after a sev- 
erance, than can the owner of the mine be held for the 
taxes upon the surface. Sanderson v. City of Scranton. 
Opinion by Clark, J. 

(Decided April 7, 1884.] 


——__q—____— 


VERMONT SUPREME COURT ABSTRACT.* 


LIMITATION—FROM WHAT TIME RUNS—KNOWLEDGE 
OF PROPERTY.—The defendant without leave took the 
plaintiffs iron; in the following year he promised to 
pay forit. Held, that the statute of limitations com- 
menced to run at the time of the promise. Before the 
statute had run on the promise, the defendant left the 
State, leaving attachable property here; but the'plaint- 
iff had no actual knowledge of it; and there was no 
lack of reasonable diligence in not finding it. Held, 
that the claim was not barred. It was not necessary 
that the plaintiff should have had actual knowledge of 
the property and the defendant’s title to it, Tucker v. 
Wells, 12 Vt. 240; but the defendant’s ownership of it 
must have been notorious to such an extent that the 
plaintiff would have found it by reasonable search and 
inquiry. Wheeler v. Brewer, 20 Vt. 113. Farnham v. 
Thomas. Opinion by Taft, J. 


PARTNERSHIP—PROMISE BY ONE PARTNER—RATIFI- 
CATION.—One member of the defendant firm promised 
to pay the debt due to the plaintiff from a certain mar- 
ble company. The firm owned one-fourth of the stock of 
the company,controlled its financial operations until it 
became hopelessly involved; and the consideration of 
the promise was forbearance to attach its property, 
The partner making the promise managed the busi- 
ness of his firm; all his operations and negotiations 
indicated a purpose to absorb and get title to the prop- 
erty of the marble company; and this purpose was.ac- 
complished. It did not appear but that the transac- 
tions were within the scope of the partnership. Held, 
that areceipt of the benefit in obtaining title to and 
possession of the property by the firm was a ratifica- 
tion of all acts done in ‘obtaining it; and that sucha 
ratification was equivalent to antecedent authority 
from the firm. Lynch v. Flint. Opinion by Ross, J. 


HIGHWAY—WHEN TOWN NOT BOUND TO KEEP IN RE- 
PAIR—ADOPTION—EVIDENCE.—The use of a road for 
public travel however extensive that use may be, is 
not sufficient to constitute such road a highway by 
adoption soas to impose the duty upon the town to 
keep it in repair. There must be in addition evidence 
of some act of the town recognizing it as a highway — 
as putting the same in the rate bills of the highway 
surveyor, expending money thereon, shutting up the 
old rvad, leaving no other avenue for travel, etc.; 
hence the plaintiff failed to prove that the highway 
upon which the accident happened was one that the 
town was legally bound to keep in repair, by proving 
that the road was used, that it was the direct thor- 
oughfare from one street to another, that there were 
sidewalks upon both sides of it, anda lamp post on 
one corner; and although the defendant did not ob- 
ject tothe admission of this evidence, it did not 
thereby waive its right to claim legal proof that it was 
bound to keep the highway in repair. In Blodgett v. 
Royalton, 14 Vt. 288, it was held that the consent 
merely of the selectmen that any person should travel 
on any path whether a public or private road was no 
act recognizing such road as a highway for which the 
town was responsible; and that their knowledge that 
a traveller supposed it to be a public highway was of 
no importance, unless by some act of theirs it could be 
inferred that they had opened the road or adopted it 





* To appear in 56 Vermont Reports. 
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as a highway to be repaired by the town. In the opin- 
ion, Judge Williams specifies acts of the town or se- 
lectmen which would constitute the adoption ofa 
highway by atown—such as the shutting up an old 
road, leaving no other avenue for travel except on a 
road which they had made, and putting the same into 
the rate bills of the highway surveyor. The same 
learned judge says, in Page v. Weathersfield, 13 Vt. 
424, that a public highway may be proved by showing 
that the town had recognized itas such by doing labor 
thereon, or authorizing the highway surveyors to ex- 
peud money thereon. In Folsom v. Underhill, 36 Vt. 
580, it was held that neither the fact of a dedication of 
land to the public as a highway, nor the use of the 
land by the public as aroad for public travel, would 
be sufficient to impose upon the town a duty to keep 
the road in repair as a highway. The use of a road for 
public travel however extensive that use may be, is 
not sufficient to constitute such road a highway by 
adoption so as to impose the duty upon the town to 
keep it in repair. The plaintiff claimed that her horse 
became frightened at a dump-cart ‘‘tipped-up”’ on the 
side of the street opposite a carriage shop. Held, that 
what one of the selectmen said immediately after the 
accident, namely, *‘ the road was always full of some- 
thing there,”’ was not admissible, as the admissions of 
selectmen unconnected with any official act cannot be 
used to charge the town with liability. The cart was 
left at the shop for repairs at about ten A. M., and the 
accident happened about two P. M., of the same day; 
and the question being where the cart stood and 
whether the selectmen knew of it, held, that evi- 


dence was inadmissible to prove that customers, when 
bringing their carriages to this shop for repairs, were 
accustomed to leave them on the margin of the high- 
way and sometimes outside the sidewalk. Tower v. 
Rutland. Opinion by Royce, C. J. 


——_—____——_ 


RHODE ISLAND SUPREME COURT 
ABSTRACT.* 


SHIP AND SHIPPING — UNITED STATES REVISED 
STATUTES, SECTIONS 4283-5—APPLICATION—BAR.—T he 
United States Limited Liability Act of March 3, 1851, 
in favor of ship owners, etc., Rev. Stat. U.S., §§ 4283- 
4285, applies toinjury to the person as well as to 
injury to property. In the case of the Epsilon, 6 Ben. 
378, this point was carefully examined by Judge Bene- 
dict, of the Eastern District of New York, and his 
conclusion was that the sections prescribing procedure 
could not be held “to engraft any restriction upon the 
language ”’ of the section granting thelimitation. His 
opinion was that the United States District Courts 
have power to carry the limitation into effect under 
their general admiralty jurisdiction independently of 
the provisions for procedure. The construction ap- 
plied by Judge Benedict was approved and followed 
by Judge Choate, of the Southern District of New 
York, in the case of the Seawahnaka, 5 Fed. Rep. 599, 
624, in which he held that claims for damages for per- 
sonal injuries ‘‘cannot be distinguished from claims 
arising out of loss of cargo.’’ See also Norwich Co. vy. 
Wright, 13 Wall. 104. Providence & New York Steam- 
ship Co. v. The Hill Manf. Co., decided in the Supreme 
Court of the United States, October Term, 1883. We 
therefore decide that the limitation of liability ex- 
tends to personal injuries. The case of Wallace v. 
Providence & Stonington Steamship Co., 14 Fed. Rep. 
56,is not in conflict with this decision; for in that case 
the court held simply that it was not necessary to de- 
termine on demurrer whether the limitation of liabil- 
ity extended to personal injuries, being of the opin- 





*To appear in 14 Rhode Island Reports. 





ion that that question could be better passed upon in 
the trial tothe jury. The institution and prosecu- 
tion of proceedings under Rev. Stat. U. S., § 4285, ina 
District Court of the United States, followed by a de- 
cree, is a bar to an action in this court to recover dam- 
ages for personal injuries received in the marine col- 
lision which was the basis of the proceedings in the 
District Court. Rounds v. Prov. & Stonington S. 8. Co. 
Opinion by Durfee, C. J. 


MECHANICS’ LIEN—ASSIGNABILITY—PRIORITY OVER 
SUBSEQUENT MORTGAGE.—A. by special contract,made 
July 29, 1880, engaged to build a house for B. Decem- 
ber 1, 1880, A. assigned the contract to C. Atthe time 
of the assignment A. had taken no steps to securea 
mechanics’ lien. B. consented that C. should pro- 
ceed under the contract and finish the house. Held 1) 
that B.’s consent to C.’s proceeding under the contract 
wasa consent to the transfer of the contract to C. (2) 
That C. was entitled to perfect and enforce a mechan- 
ics’ lien, using the name of the assignors. Caldwell v. 
Lawrence, 10 Wis. 331; Pearsons v. Tincker, 36 Me. 
384; Murphy v. Adams, 71 id. 113. Held further, that 
a mechanics’ lien, though inchoate, is assignable, pass- 
ing in equity with the debt or contract for which it is 
security. It is not for the debtor to say that it shall 
not follow thedebt; and evidently it is greatly to the 
advantage of the creditor to have it to do so; for if it 
follows the debt, it enhances its value, because of the 
security which it affords. Phillips on Mechanics’ 
Liens, §55; Tuttle v. Howe, 14 Minn. 145; Iaegev. 
Bossieux, 15 Gratt. 83; Skyrme v. Occidental Mill & 
Mining Co., 8 Nev. 219; Rogers v. Omaha Hotel Co., 4 
Neb. 54; Mason v. Germanie, 1 Mont. 263; Davis v. 
Bilsland, 18 Wall. 659; Kerr v. Moore, 54 Miss. 286; 
Goff v. Papin, 34 Mo. 178; Murphy v. Adams, 71 Me. 
113. The defendant contends that the lien did not 
pass because McDonald & Co. had taken no steps to 
perfect it before making the assignment. He refers 
to Brown v. Smith, 55 Iowa, 31, and Langan v. 
Sankey, 55 id. 52. These cases hold that a mere right 
to a mechanics’ lien, before the lien has been per- 
fected by the filing of the claims, is not assignable. 
These cases were decided under a statute which de- 
clared that ‘‘ Mechanics’ liens are assignable and shall 
follow the assignment of the debt.”’ Itnot appearing 
that C. entered into any contract with B. or that A. 
was ever released by B., held, that C. proceeded prop- 
erly in using the name of A. A mechanics’ lien has, 
under Pub. Stat. R.I., ch. 177, § 1, precedence over 
any other lien which originates after the work has 
begun, hence over a mortgage given after the work has 
begun. McDonald vy. Kelly. Opinion by Durfee, C. J. 


CRIMINAL LAW — ARSON — CONVICTION FOR LESSER 
OFFENSE— PRESUMPTION AS TO CHARGE OF COURT— 
MOTION IN ARREST. — The indictment charged the 
respondent with having set fire to and burned ‘‘acer- 
tain barn ofone’”’B., * * * “it being an out- 
building adjoining the dwelling-house of the said”’ B. 
The offense charged was punishable by § 4126, R. L., as 
amended by the act of 1882, No. 84; the offense proved 
was punishable by § 4128, R. L. Both sections are to 
prevent the unlawful burning of buildings; the former 
to protect the dwelling-house; the latter, every 
building by one section the offender, could be impris- 
oned for life; by the other, not more than ten years. 
Held, that a conviction under the indictment can be 
had for the lesser offense. That it is to be presumed, 
in the absence of any statement to the contrary, that 
the court properly instructed the jury to return a ver- 
dict for the lesser offense, the charge of the court, the 
sentence, and the evidence, being appropriate to such 
conviction. State v. Downer,8 Vt. 424; State v. Burt, 25 
id. 373; State v. Carpenter, 54 id. 551, and in many other 
cases, This indictment on its face is sufficient; hence 





THE ALBANY LAW JOURNAL. 





159 








the motion in arrest was properly overruled, as sucha 
motion is addressed to errors apparent upon the record. 
Sup. Ct., Vermont, Jan., 1884. State v. Thornton. Opin- 
ion by Ross, J. (60 Vt. 35.) 

INDICTMENT—CHARGING COMMISSION OF OFFENSE ON 
PARTICULAR DAY —CONTINUANDO—EVIDENCE — BILL 
OF PARTICULARS, DISCRETIONARY.— An offense may 
be charged to have been committed either on some 
one particular day, or if it have continuance, on a 
series of days, under a continuando. A charge in the 
latter form is usually made by charging the commis- 
sion on two days, more or less widely separated, the 
latter generally being designated as the day of the 
finding of the indictment or of the making of the com- 
plaint, and on divers days and times between them. 
When it is so made, testimony is admissible to prove 
the commission of the offense at any time within the 
period alleged. It has been held that the offense of 
illegally keeping intoxicating liquors for sale may 
properly be charged under a conlinuando. Common- 
wealth v. Snow, 14 Gray, 20; Commonwealth v. Chis- 
holm, 103 Mass. 213. When the offense is alleged to 
have been committed on some one particular day, it is 
well settled that testimony may be adduced to prove 
the commission either on the day mentioned or on any 
other day before the finding of the indictment or the 
making of the complaint, within the period of limita- 
tion, but not to prove the commission on more than 
one day. Commonwealth v. Kelly, 10 Cush. 69; Whar- 
ton on Crim. Ev., § 103. When the offense is charged 
as having been committed ona particular day, and the 
prosecutor has testimony which he wishes to intro- 
duce applying to other days, it is advisable for him, in 
order to avoid any misunderstanding, to specify be- 
forehand the day on which he undertakes to prove the 
offense. If he neglects to do this, and begins by in- 
troducing testimony which directly tends to prove the 
charge on some particular day, he will be held to have 
elected that day as the day on which he is to prove the 
offense, though he may prefer a different day. State 
v. Bates, 10 Conn. 372; People v. Jenness, 5 Mich. 305, 
327; Stante v. Bricket, 1 Camp. 473; Sedly v. Suther- 
land, 3 Esp. 202; Pierce v. Pickens, 16 Mass. 470. A 
motion for a bill of particulars isa motion addressed 
to the discretion of the court, and as such is not re- 
visable for error on a bill of exceptions. Common- 
wealth v, Giles, 1 Gray, 466; Commonwealth v. Wood, 
4 id. 11; Chaffee v. Soldan, 5 Mich. 242; State v. Hood, 
51 Me. 363. Sup. Ct., Rhode Island. State v. Nagle. 
Opinion by Durfee, C. J. (14 R. I.) 


—_——>___—_—_—. 


MISSOURL SUPREME COURT ABSTRACT.* 


MARRIAGE—WIFE ABANDONED BY HUSBAND MAY 
SUE ALONE.—A married woman may sue as a femme 
sole in all cases where her husband has abandened or 
deserted her, and taken up his abode in another State 
or jurisdiction. This was the rule of the common iaw 
and the statute has not changed it. 2 Wag. St. 1001, § 
8; Rev. St. 1879, § 3468; Co. Litt. 132, 133; Viner 
Abridg. 151, 152; 1 Black. Com. 443; Rose v. Bates, 12 
Mo. 33; Musick v. Dodson, 76 id. 624; Danner v. Ber- 
thold, 11 Mo. App. 351; Gallagher v. Delargy, 57 Mo. 
37; Abbott v. Bailey, 6 Pick. 89; Gregory v. Pearce, 4 
Met. 478: Gregory v. Paul, 15 Mass. 31; Bean v. Mor- 
gan, 4 McCord, 148; Rhea v. Rhermer, 1 Pet. 100; 
Cornwall v. Hoyt, 7 Conn. 427; Clark v. Valentine, 41 
Ga. 143; Love v. Moynehan, 16 Ill. 277; Roland v. Lo- 
gan, 18 Ala. 307; Osborn v. Nelson, 59 Barb. 375. 
Phelps v. Walthen. Opinion by Martin, Comr. 

PARENT AND CHILD — ADOPTION. —A_ widowed 
mother joined in executing a deed of adoption of her 
child. A day or two afterward, at her request, the 





*Appearing in 78 Missouri Reports. 





adopter signed a paper stating that she could “have 
her son (the adopted child) at any time she calls for 
him.”’ Held (1), that under the statute (Rev. Stat. 
1879, § 601), by joining in the deed she relinquished her 
parental rights over the child; (2) that the subsequent 
paper could not be construed to work a revocation of 
the deed; it was evidently intended to allow her only 
the temporary custody and society of the child. Matter 
of Berenice 8S. Scarrett, 76 Mo. 565; Reinders v. Kop- 
pelman, 68 id. 499. Matter of Clements. Opinion by 
Hough, C. J. 

CORPORATION— ASSIGNMENT FOR BENEFIT OF CRED- 
ITORS—ULTRA VIRES—LIABILITY OF STOCKHOLDERS.— 
(1) An assignment of all the assets of an insolvent cor- 
poration for the benefit of creditors, if made by the 
board of directors without the consent of the stock- 
holders, is ultra vires and void, but only as against the 
stockholders. A creditor of the corporation cannot 
make the objection. Field on Corp., § 151; Abbott v. 
American Hard Rubber Co., 33 Barb. 580. (2) An in- 
solvent corporation may include in an assignment for 
the benefit of its creditors the liability of its stock- 
holders for unpaid stock for which no call has been 
made. Ex parte Stanley,4 DeG. J. & S. 407; In re 
Sankey Brook Coal Co., L. R., 10 Eq. Cas. 381; Ohio 
Life Ins. Co. v. Trust Co., 11 Humph. 1; Sagory v. Du- 
bois, 3 Sandf. Ch. 466; Terry v. Anderson, 95 U. 8S. 628; 
Marsh v. Burroughs, 1 Woods, 463; Lionberger v. 
Broadway Sav. Bank, 10 Mo. App. 499. (3) A deed of 
assignment, which makes no reference to a schedule of 
assets accompanying it, will not be limited in its op- 
eration to the assets embraced in the schedule, but 
will pass any which come within its terms. Eppright 
v. Nickerson. Opinion by Henry, J. 

cniithalashgicilpininniiemaish 
DOGGEREL FOR DOG-DAYS. 

ie following is from the Portland Advertiser. It is 

a faithful report of State v. Harriman, 75 Me. 562; 
S. C., 46 Am. Rep. 423, holding that dogs are not ‘ do- 
mestic animals.’’ We have heretofore given much of 
Chief Justice Appleton’s dissenting opinion—(may it 
be a distant day when we have to write his obituary)— 
in a chapter of ‘Common Words and Phrases.” 


A dog Miller had, that was well-bred and knowing, 
Worth a hundred or more as good dogs are going. 
He lived in Wiscasset, a quiet old town; 

The dog in his back yard patrolled up and down, 
And guarded his house from burglars and thieves- 
If aught worth the stealing any believes 

Could be found in the quiet old burg of Wiscasset— 
Though for ruinous beauty no town can surpass it. 
This well-behaved creature, in no mischief caught, 
In the peace of the State, one Harriman shot. 


Provoked at the outrage, the owner then cited him 
Tocourt, and the jury for malice indicted him. 

Of the criminal law ’tis a prominent feature 

That whoever with malice a domestic creature 

Shall kill, poison or maim, or only disfigure, 

By stabbing or beating or drawing of trigger, 

Of grave misdemeanor shall guilty be held, 

And be fined for the crime, or in prison be celled. 

The dog-killer hied him to Counsellor Moore, 

A lawyer well-versed in juridical lore, 

To make a defense with skill and with tact 

That should forefend the pains of his treacherous act. 
“The killing the dog, you cannot deny?” 

“T can’t,” said the man, “I can’t tell a lie. 

By daylight I shot him, provoked at his howling, 
That kept me nights long, mad sleepless and owling.”’ 
‘* Well then we’ll admit the killing the cur,” 

Said the lawyer, ‘‘ and to the indictment demur. 

To the court we will plead—this gets rid of the jury— 
That a dog is a creature ferw nature.” 
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“ What that means,’ said the client, ‘‘I ha’int an idea- 
But ‘twill gravel the court I see very clear.” 


So the court took the plea, and over the tangle 

For more than a year they had a fierce wrangle, 

The old chief on one side with his strong common sense, 
The subs on the other with old precedents. 


D——th—most of the court sustain him— 
Then uttered thus his cave canem. 


‘*The common law doctrine, as clear as the day— 
At least so our own and the English books say— 

Is, that dogs must be classed with animals wild, 
From all human fellowship wholly exiled. 

A dog being worthless, unfit for food, 

An indictment for stealing him would not be good. 
Some dogs here and there have been"now and then tamed 
And domestic animals so have been named; 

But such is loose language falsely applied. 

A dog is domestic when he is tied. 

Every loose dog is wild, and so you see hence it is 
He’s a domestic creature with vicious propensities. 
Dogs keep their wild traits, and their old wolfish fury; 
They’re allied to the class called ferw nature. 

They help not the man on whose bounty they wait; 
They are not assets of a dead man’s estate; 

Add not to the wealth of the State or the Nation; 
The statute aside, they're not beasts of taxation 

‘A good, wicked dog,’ once an Irishman said, 

‘Is a very good thing.’ But when they are bred 
Their natural wickedness quite to suppress, 

There’s an end, sol think, of their whole usefulness. 
’Tis their flerceness alone, the burglar confronting, 
That makes them of service for watch or for hunting 
These instincts, producing their normal fruition, 
Make canines relapse to their savage condition. 
Every well-ordered State, for this very cause, 

Like our own, has its Code of special dog laws— 

Not to favor the dog--the rather in slight of him, 

To render the people more safe from the bite of him— 
Strictly just ‘tis, and square with all legal usance 

To kill any dog as a palpable nuisance; 

For killing him only is ever awarded 

Civil damage, in books see cases recorded.” 


To this dictum dogmatic the rest gave consent, 
Save the erudite chief, who thus said in dissent: 


* Your mind, Brother D-—th—is shrouded in fogs; 

*Tis plain you know more of the law than of dogs, 

You can't love a creature you're always afraid of, 

The dog to be known must be studied and made of; 

You must summer him, winter him, train him and keep him, 
Must live with him, play with him, eat him and sleep him. 
In nature the wise man, in books reads the clerk; 

But you can’t tell a dog as a tree by his bark. 

In often-thumbed volumes, though studied for years, 
What parts of adogcan you find but his ears? 

Brother D—--th talks well, but yet of the sort is he, 

Qui heeret in litera heret in cortice. 


From the time of the pyramids Jown to our own, 
Where‘e’er man has lived, in whatever zone, 

The dog in his dwelling, life and goods to defend, 

Has lived with his master, companion and friend, 

Has brought from the forest the game he has slain, 

A light-sleeping sentry by his porta! has lain, 

In walks through the fields by his side has he strayed, 
In sports of his children has frolicked and played. 

At first he might have been ferw nature 

When mastodons browsed on the plains of Missouri. 


But so were all beasts, cattle, horses and hogs— 
Why bring the fact up to damage the dogs? 

If the law has not learned of his domestication 
The law, behind times in its education, 

Had better read up; and as I estimate, 

Is itself in a fere-natural state. 





The dog, by the Romans esteemed very much, 

Was a part of the homestead and treated as such. 
The Senators had their canes villaticos, 

The hunters afield their canes venaticos ; 

The shepherds thought much of their canes pastorales ; 
There must have been showmen with canes salitales ; 
Dogs born on the farm were canes natales, 

And taxable dogs canes vectigales ; 

Quales conditiones in nomine tales. 

In Greenland, where even the reindeer would perish, 
As fair beasts of draught the Esquimaux cherish 
The tough little dog. °Tis said he-can earn 

Good wages in turning a rotary churn. 
Domestic—that means attached to the house ; 

Pray tell me do swine, sheep, horses and cows 
Belong to the house ?—they belong to the barn ; 
Plain people, I think, would be puzzled to learn 
That creatures domestic meant a bull or a hog, 

And did not include the house-dwelling dog! 

Why should not the law presume the dog tame? 

Does history tell of, or science give name 

To the wild canine species? Wolf, jackal, and bear 
Each a part in his pristine paternity share; 

And these are found wild, just as wild as they were, 
But the primitive dog in Egypt as known 

Was as docile to man as to-day he is shown. 

But who the dog’s father was you care not, for, ah! 
I see you think more of his ma than his pa. 

Not property? worthless? how can this be, 

When the law makes him subject of larceny? 

He is taxed too in some States—let us look at the facts— 
Can a thing not property carry a tax? 

So the dogs being property, creatures domestic, 

The law must trample in march majestic 

On musty decisions of dog-hating judges; 

(And with elbow the chief his neighbor nudges, ) 

And decide according to reason and science, 

And on obsolete precedents place less reliance.”’ 





NOTES. 

| EADERS of the Journal have already been in- 

formed of the fact that the Hon. Rufus W. Peck- 
ham is the owner of a summer villa and a tract of 
land at Knowersville, delightfully situated. Since oc- 
cupying his villa Judge Peckham has manifested 
some interest in agriculture, and his hay-field has 
shared that interest. A few days since, it is said, he 
gave his man instructions to harvest the hay, and 
coming into the city was soon deeply immersed in 
solving some difficult legal questions which had been 
argued before him. On returning to the country seat 
in the evening the hay-field was the first object of his 
attention. ‘‘ Well, I see you have cut the hay,” he re- 
marked to his man as he adjusted his gold-rimmed eye 
glasses and glanced over the field. ‘‘ Oh, yes, sir,” re- 
plied the man deferentially. ‘‘ But you haven’t cleaned 
it up very well, I should judge,’’ continued His Honor 
as he poked his cane toward two or three small heaps 
of the freshly-mown and sweet-scented grass, ‘‘what’s 
that?” “‘That!”’ exclaimed the man somewhat taken 
back, ‘‘ Why that’s the crop.’’—A/bany Evening Jour- 
nal.—The American Law Register for July hasa 
leading article by Adelbert Hamilton, on Discrimina- 
tion in Railway Facilities, and the following cases in 
full: Nichols v. Pitman (Ch. Div.), on property in 
public lectures, with note by Marshail D. Ewell; City 
of Denver v. Bayer (Cclo.), on rights of abutting 
owner in highway owned by the public, with note by 
Lucius S. Landreth; Heenrich yv. Pullman, etc., Co. 
(U. S: Dist. Ct.), on liability of master for unauthor- 
ized act of servant, with note by John F. Kelly; 
Lydecker v. Bogert (N. J. Chan.), on effect of mort- 
gagee’s purchase of the mortgaged premises on fore- 
closure, with note by John H. Stewart. 
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CURRENT TOPICS. 





M\HE meeting of the American Bar Association at 

Saratoga last week was fairly well attended. 
Judge Poland, the pole star of the association, was 
there, so of course everything went well. Much 
of the success of the arrangements is due to the in- 
defatigable secretary, Mr. Edward Otis Hinckley, 
of Baltimore. We missed the familiar face of Mr. 
Phelps, and on the other hand Judge Peabody and 
Mr. Field made their appearance — their first, we 
believe. Mr. Storrs was absent, probably finding 
the stump more interesting than the wells of Sara- 
toga. The address by the president, Mr. Courtlandt 
Parker, was well spoken of, but we did not have 
the opportunity of listening to it. By the courtesy 
of Mr. Hinckley, we shall be enabled to give it in 
full to our readers next week. Probably Mr. Par- 
ker did not mean it as a joke, but it must have 
been funny to hear his prognostication that the 
spirit of the married woman’s act would abolish 
“the institution of home.” Better not have 
‘*home” than that it should be a place where one- 
half the human race steal away the natural rights 
of the other half to liberty and property, say we. 
Right is superior to sentiment which simply dis- 
guises oppression. 


On Wednesday evening Mr. Andrew Allison, of 
Nashville, Tennessee, read a paper on the ‘ Rise 
and Probable Decline of Private Corporations in 
America.’”” This was a thoughtful production, in 
excellent literary form, and very effectively read. 
We think however that Mr. Allison exaggerates the 
potency of the ‘‘ College decision,” All our State 
Constitutions or our statutes or particular charters 
now reserve to the Legislature the power of amend- 
ment, alteration or repeal of corporate charters 
granted by them. So that the effect of that decis- 
ion is narrowed to the precise case of a charter that 
is unmistakably intended as a contract, and not as 
a mere franchise. Mr. Allison is also in error, we 
think, in attributing the decline in railroad-build- 
ing about 1873, to the ‘‘ Granger decisions,” which, 
as we recollect, were not pronounced until much 
later. The decline is more correctly attributable, 
we think, to the general commercial depression of 
those years. We see no reason to believe that cor- 
porations are declining or are probably to decline. 
We believe in keeping a strong legislative control 
over them, and we disbelieve in the policy of long 
franchises. But in spite of this control capitalists 
will always be found in plenty to invest in them, 
and take their risks and their chances of managing 
the Legislatures. Their ventures will still be rather 


more certain than gambling in Wall street. 
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Mr. Alexander Porter Morse, of Washington, 
read a paper on “The Citizen in Relation to the 
State.” The paper was very ineffectively read, 
much of it being inaudible, and was much too ab- 
struse and heavy for the occasion. Mr. Morse has 
heretofore written well on this subject, but his 
writings are of the kind that ought to be studied 
rather than orally delivered. 


On Thursday morning Judge Dillon delivered 
the annual address, on the Legal Institutions of 
America — as nearly as we could name it. The day 
was very hot, and for the first twenty minutes the 
speaker was beguiled into the notion that it was 
the fourth of July. But after getting over magna 
charta, habeas corpus, and trial by jury —and we 
are glad to learn that he believes in the latter — he 
settled down to the merits of our legal institutions, 
and confessed that our laws are wanting in cer- 
tainty, publicity and convenience. The remedy he 
suggested is codification and statutes. He does 
not advocate a detailed code, such as Bentham 
would have had, but he would make a code of sim- 
plicity, brevity and clearness, stating the great 
principles of our established decisions, and gradu- 
ally reduce all these to a code or statutes. The 
address was generally admirable, always vigorous, 
frequently eloquent. It did our souls good to hear 
a live man on a live topic, and from the enthusias- 
tic applause which frequently interrupted him we 
were led to believe that there really is life in the 
American Bar Association, appearances to the con- 
trary notwithstanding. It is high time for it to 
come out of the grave-yard of the constitutional 
fathers, stop picking the moss off the grave-stones 
of the great old lawyers, lay aside its mourning 
and its laudation of the past time, and take hold 
of topics which are really agitating the minds of 
living people, such as codification, the jury, abuses 
in the administration of criminal justice, and the 
like. Werevere Chief Justice Marshall and Daniel 
Webster as much as anybody, but we see no pro- 
priety in sitting up nights, and mourning because 
they were and are not. We have several good men 
left — a number of them are in the American Bar 
Association —and there is work for them to do 
It is very important for this country that we law- 
yers should contrive some way of rendering justice 
more speedy, cheap and certain, and of making our 
laws more respected and respectable. This is the 
proper work for the American Bar Association. 
Let it bend its thoughts to this rather than to futile 
lamenting that the old brooms cannot sweep back 
the rising tide. 


Another excellent point of Judge Dillon’s address 
was his reprehension of submissions on briefs, and 
of assignment of the writing of opinions by the 
judges before consultation and decision, We cer- 
tainly agree with him as to the importance of oral 
arguments, and we do not know but the other 
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point deserves the emphasis which he lays upon it. 
We shail print the address in full in the present 
number of this journal. 


An interesting discussion arose Thursday morn- 
ing on Mr. Wm: A. Butler’s report for the commit- 
tee on law reform, mainly addressed to the consid- 
eration of Judge Seymour D. Thompson’s paper of 
last year on the abuses of habeas corpus. Judge 
Poland and others participated. This was the last 
of the exercises which we were privileged to hear, 
and we regretted that we could not listen to Mr. 
Simon Stern’s paper on “The Prevention of Defec- 
tive and Slipshod Legislation.” We hope to have 
an opportunity to give the substance of it, and com- 
ment on it hereafter. 


In one of the notes in its current number the 
American Law Review says: ‘‘In his speech on the 
platform in the Chicago Democratic convention, 
General Butler pointed to the picture of Washing- 
ton above him, and said in substance that the father 
of his country could not have passed the present 
civil service examination for a twelve hundred dol- 
lar clerkship. In proof of this he mentioned the 
fact that in Washington's will, which was in his 
own handwriting, the word ‘ clothes’ was spelled 
‘cloathes.’ This allusion to Washington’s will was 
another instance of a great lawyer going wrong. A 
hundred years ago the word was commonly spelled 
as Washington spelled it.” This is true, but for 
all that, Washington, although “first in war, first 
in peace, and first in the hearts of his countrymen,” 
would not have been first in the spelling-class. He 
was a bad speller. We recollect that in his diary 
he writes about the ‘‘ elabaratory” at Cambridge, 
meaning the laboratory. We suppose there are not 
many lawyers past middle age who can pass the 
examination aforesaid. We know we could not, 
and we doubt that a single one of the United States 
Supreme Court judges can. 


A correspondent criticises our citation of Oregon 
Reports in the American Reports as ‘‘Oreg.”— a 
criticism applicable also to this journal. He says 
we ought to write “Or.,” and that we might as 
well write “New Y.” for ‘‘ New York.” The com- 
parison is of course sophistical, and if the writer had 
had as much experience in law editing as we have 
had he would have assumed that we have some rea- 
son for changing the form of citation. The reason 
is this: ‘‘Or.” is sometimes misprinted ‘‘ Cr.” 
(Cranch), and even ‘‘Ar.” (Ark.), and we have 
adopted the present form to make the citation 


unmistakable. 
—\_—_—__—_— 


NOTES OF CASES. 
N McCaffrey’s Appeal, Pennsylvania Supreme 
Court, February 12, 1884, 15 W. N. Cas. 12, 
an injunction was asked to restrain the operation 
of printing presses on account of the annoyance 





and injury produced to the occupant of adjoining 
premises by the noise and vibration. The court 
below held that the defendant was negligent in 
erecting his building without leaving an open space 
between it and the plaintiff's building, but that the 
amount of noise and vibration did not justify an 
injunction, even against the working of the ma- 
chinery in the night. The court below said: ‘‘As 
it regards the second head we incline to think 
that the respondent was negligent in not adopting 
a precaution that would obviously have tended to 
lessen the inconvenience that his business might 
otherwise produce to the occupants of the adjacent 
houses. One who erects a manufactory in a neigh- 
borhood used for dwellings should pay due regard 
to the maxim, ‘ Sic utere tuo ut alienum non ledas,’ 
and suffer some abridgment of his own rights 
rather than cause unnecessary injury to others, 
Had the respondent, instead of building a party- 
wall, left three inches between his printing house 
and the buildings on either side, sound could not 
have been directly transmitted, and he would at 
all events have done all that was in his power to 
render the prosecution of his business consistent 
with the repose and tranquillity of his neighbors. 
We may now turn tothe third head, the extent 
and nature of the disturbance which is alleged in 
the bill. Conceding that the respondent did not 
proceed with sufficient care aud foresight in the 
construction of his building it does not follow 
that he should be subjected to a restraint which 
may prove disastrous, by depriving him of his 
means of livelihood. In every judicial proceeding 
there should be a just proportion between the 
cause and consequence, the wrong complained of, 
and the redress afforded by the court. A willful 
injury may justly be prevented at whatever cost, 
but the case is different where one who is proceed- 
ing in the ordinary course of a business that cannot 
profitably be conducted in any other way, inci- 
dentally inflicts an injury on others. Under these 
circumstances the question is relative, depending 
on the nature of the injury, and the loss that will 
be occasioned by granting an injunction, which, 
though nominally confined to a single point, covers 
the entire ground, and will compel the defendant 
to close his present establishment and move else- 
where. The injured party is entitled to such com- 
pensation in damages asa jury may think fit to 
award, but a chancellor ought not to intervene un- 
less the evidence is so clear as not to admit of rea- 
sonable doubt. In this instance the testimony is 
conflicting, but the weight of the evidence appears 
to be that the noise which the bill describes as 
‘ overpowering, intolerable, crashing,’ and attended 
with a vibration which shakes the doors and win- 
dows, amounts to little more than the sound of 
the breakers on a distant beach, and that there is 
no vibration except that arising from the passage 
of vehicles through the street. This statement is 
to some extent fallacious, because the spund of the 
sea is associated with pleasing ideas, while that of 
the respondent’s printing presses no doubt falls 
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painfully on sensitive ears, which regard it as an 
unwarrantable disturbance of the quiet of the 
night. Such a difference is hardly asufficient ground 
for the prohibition asked for in the bill, but we do 
not think that it should be dismissed, or that the 
complainant’s case is so entirely groundless that he 
ought to bear the respondent's costs." The court 
above said: ‘‘A person who resides in the center of 
a large city must not expect to be surrounded by 
the stillness which prevails in a rural district. He 
must necessarily hear some of the noise, and occa- 
sionally feel slight vibrations, produced by the 
movement and labor of its people, and by the hum 
of its mechanical industries. The aid of a court of 
equity may be invoked to keep annoying sounds 
within reasonable limits. Every noise however is 
not a nuisance, nur when produced in the exercise 
of a lawful occupation should the strong arm of a 
chancellor necessarily be extended to suppress it. 
Under the conflicting evidence in this case, both of 
the noise and of the vibratory effect of the working 
of the presses, and in view of the great damage 
which the appellee would sustain, if he were en- 
joined against pursuing his business, we think the 
learned judge committed no error in refusing the 
injunction.” See McKeon v. See, 51 N. Y. 300; 
8. C., 10 Am. Rep. 659. 








In Smith v. Baker, United States Circuit Court, 
8. D., New York, July 5, 1884, 18 Rep. 200, the 
defendant took his children when they had whoop- 
ing cough to the plaintiff’s boarding-house. Plaint- 
iff's child took the disease, and boarders were kept 
away from plaintiff's house by the presence of the 
disease. Held, that defendant was liable to plaint- 
iff for the damages caused. The court, Wheeler, 
J., said: “The defendant took his children when 
they had whooping-cough, a contagious disease, to 
the boarding-house of the plaintiff to board, and 
exposed her child and children of other boarders to 
it, who took it. The jury have found that this was 
done without exercising due care to prevent taking 
the disease into the boarding-house. She was put 
to expense, care and labor in consequence of her 
child having it, and boarders were kept away by 
the presence of it, whereby she lost profits. Words 
which import the charge of having a contagious 
distemper are, in themselves, actionable, because 
prudent people will avoid the company of persons 
having such distemper. Bac. Abr. Slander, B. 2 
The carrying of persons infected with contagious 
disease along public thoroughfares so as to endan- 
ger the health of other travellers is indictable as a 
nuisance. Add. Torts, § 297; Rer v. Vantandillo, 
4M. & S. 73. Spreading contagious diseases 


among animals by negligently disposing of, or al- 
lowing to escape animals infected, is actionable. 
Add. Torts (Wood's ed.), 10, note; Ander on v. 
Buckton, 1 Stra. 192. A person sustaining an in- 
jury not common to others by a nuisance is entitled 
to an action. Co, Litt. 56a. Negligently impart- 
ing such a disease to a person is clearly as great an 





injury as to impute the having it, and negligently 
affecting the health of persons injuriously as great 
a wrong as so affecting that of animals.” See Boom 
v. Utica, 2 Barb. 104. 


In Welsh v. Village of Rutland, 56 Vt. 228, it was 
held that an incorporated village is not liable for 
damage resulting from the negligence of an engi- 
neer of its fire department in thawing out a 
hydrant, whereby water escaped, formed ice on the 
street, and a traveller falling on it was injured. 
Royce, C. J., said: ‘*At common law it has been 
asettled principle ever since the leading case of 
Russell v. Men of Devon, 2 T. R. 667, decided by 
Lord Kenyon in 1788, that an individual cannot 
sustain an action against a political subdivision of 
the State based upon the misconduct or non-feas- 
ance of public officers. * * * This rule of ex- 
emptions extends, necessarily, to municipal corpora- 
tions so far as the reason of it applies, and that is 
so far as the acts done are governmental and politi- 
cal in their character, and solely for the public 
benefit and protection, or the negligence or non- 
feasance are in respect of the same matters. * * * 
When however municipal corporations are not in 
the exercise of their purely governmental functions, 
for the sole and immediate benefit of the public, 
but are exercising as corporations private franchise 
powers and privileges, which belong to them for 
their immediate corporate benefit, or dealing with 
property held by them for their corporate advant- 
age, gain or emolument, though inuring ultimately 
to the benefit of the general public, then they be- 
come liable for negligent exercise of such powers 
precisely as are individuals. J/ill v. Boston, 122 
Mass. 344; 102 id. 499; Hastman v. Meredith, 36 
N. H. 284; Providence v. Clapp, 17 How. 161. So 
of the construction and maintenance of water 
works. Murphy v. Lowéll, 124 Mass. 564; 122 id. 
344; 102 id. 489; City of Dayton v. Pease, 4 Ohio 
St. 80; Gibson v. Preston, L. R., 5 Q. B. 219; South- 
coat v. Stanley, 1 Hurlst. & N. 247; 2 id. 244; 4 id. 
67. Of ditches or drains: Chicago v. Langlass, 66 
Ill. 361; 44 id. 295. Of bridges or culverts, and in 
respect of structures which may obstruct the flow 
of natural water courses, and of the pollution of 
them by sewage and the like: J/ill v. Boston, supra ; 
Wheeler v. Worcester, 10 Allen, 591; 4 id. 41; Par- 
ker v. Lowell, 11 Gray, 353; Conrad v. Ithaca, 16 
N. Y. 158; Merrifield v. Worcester, supra; Hazel- 
tine v. Case, 46 Wis, 391; Hig. Waterc. 96; Wood 
Nuis., § 688. And public works and improvements 
generally: Lyme Regis v. Henley, 3 B. & Ad. 77; 
Nebraska City v. Campbell, 2 Black, 590; 1 id. 39; 
Dayton v. Pease, 4 Ohio St. 80; Bigelow v. Randolph, 
14 Gray, 543; Child v. Boston, 4 Allen, 41. This 
rule has been held to apply to the discharge of sew- 
age or other noxious substances in such manner as 
to pollute the surface-water, and damage the prop- 
erty of individuals. Winn v. Rutland, 52 Vt. 481; 
Gale Eas. 808; Merrifield v. Lombard, 13 Allen, 16; 
Johnson v. Jordan, 2 Met. 2384. And if a plan 
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adopted for public works must necessarily cause 
injury or peril to private persons or property, 
though executed with due care and skill, the law 
regards the execution of such a plan as negligence. 
2 Thomp. Neg. 742; Haskell v. New Bedford, 108 
Mass. 208; S. C., 30 Ind. 235; 8. C., 35 Mich. 296; 
8. C., 33 Ala. 116; S. C., 3 Comst. 463. The 
fire department and its service are of no benefit or 
profit to the village in its corporate capacity. They 
are not a source of income or profit to the village, 
but of expense, which is paid— not out of any 
special receipts or fund, nor defrayed, even in part, 
by assessment upon particular persons or classes 
benefited, as in case of sewers or water works — 
but from the general fund raised by taxation of all 
the inhabitants. The benefit accrues, not in any 
sense to the corporation as such, but directly to the 
public, and the members or employees of the de- 
partment, whether acting as an _ independent, 
though subordinate organization, or under the 
direct authority of the general officers of the cor- 
poration, are, while acting in the line of duty pre- 
scribed for them, not agents of the corporation in 
the sense which renders it liable for their acts, but 
are in the discharge of an official duty as public 
officers. To such it is held in many cases that the 
doctrine of respondeat superior does not apply, and 
for their acts no liability can be imposed upon the 
corporation except by statute. Dill. Mun. Corp. 
(1st ed.), § 774; Hafford v. New Bedford, 16 Gray, 
297; Fisher v. Boston, 104 Mass. 87; Maxmilian v. 
Mayor, 62 N. Y. 160; Smith v. Rochester, 76 id. 513; 
Jewett v. New Haven, 38 Conn, 368; Ogg v. Lansing, 
35 Iowa, 495; Field v. Des Moines, 39 id. 575; Hel- 
ler v. Sedalia, 53 Mo. 159; Howard v. San Francisco, 
51 Cal. 52; Wileow v. City of Chicago, Ul. S. C.; 
Edgerly v. Concord, 59 N, H. 78, 341. 


—- + 


AMERICAN INSTITUTIONS AND LAWS. 

{Address before the American Bar Association at 
Saratoga Springs, August 21, 1884, by Jonn F. DiL- 
LON.] 

Mr. President and Gentlemen of the Association: 

The embarrassment of selecting a suitable topic for 
the annual address before your association must 
have been felt by all who have previously undertaken 
it, and may easily be imagined by others. Shall it be 
a technical reading of some important statute, a 
discussion of some controverted question connected 
with the law or its administration, or shall it be more 
general in its scope and purpose? This seems to be 
settled by precedent, for I find that each of the ad- 
dresses previously made on the like occasion, although 
directly relating to our profession, and imbued and 
tinctured with a legal flavor, has been of a general or 
quasi popular character. 

While I assent, without demur, to travel in the ac- 
customed path, still the question recurs, what general 
topic shall be selected, and this, Mr. President and 
gentlemen, has been determined almost by accident. 
I found the invitation which brings me before you to- 
day awaiting my return from a recent first visit to the 
Pacific coast. 

In the long journey, some old notions were modi- 
fied; others were confirmed; and here and there 





some new Vistas of our institutions and laws opened 
before me, and yielding to the vividness and force of 
last impressions, I resolved to accept the invitation, 
and toaddress you upon the ‘General Character of 
American Institutions and Laws’’; and to offer for 
your consideration some observations upon the pres- 
ent, and some speculations concerning the future con- 
dition of our jurisprudence. It cannot be inappro- 
priate, I think, to discuss sucha theme before mem- 
bers of the bar gathered together from every quarter, 
and almost every State of the Union. 

The laws of every enlightened nation and its cor- 
responding judicial system ought to be, and to a great 
extent necessarily are, adapted to the traditions, man- 
ners, habits, and sentiments of its people, to its physi- 
cal situation and character, to its political and econo- 
mic condition and circumstances. If for example we 
should lay side by side the existing French and Eng- 
lish systems of law and jurisprudence, and view then 
in the abstract as doctrinaires, we would probably have 
little hesitation in awarding the general superiority to 
the latter. Yet nothing of a speculative nature is 
more certain than that it would be difficult to con- 
ceive of a greater misfortune to each, than a com- 
plete exchange of their systems of law and jurispru- 
dence. 

How farour system of lawis wise and consonant 
with our institutions; how far the general laws of that 
system are adapted to the genius and wants and tothe 
industrial, commercial, and social life of the people; 
and how far the system itself, or the general condi- 
tion of the laws, admits or requires amendment or 
change, are indeed complex and _ difficult, but 
nevertheless important, and it may be useful inquir- 
les. 

In 1878, while holding a term of court at Omaha, | 
was one day pleased on entering the hotel to see the 
stately form and familiar face of the late Mr. Justice 
Clifford. He was accompanied by his wife, who with 
an affectionate fidelity, so well known, was through- 
out his public career as inseparable from him as his 
shadow, going with him whenever he journeyed asa 
justice in eyre, or settled down to the labors of a term 
in Washington. Lexpressed my surprise at seeing 
him beyond the Missouri river, remarking that I had 
never before heard of his being out of the orbit, which 
embraced his circuit and his yearly journey from Port- 
land to Washington and return. 

** Yes,”’ he answered, “I am surprised at myself. In 
the course of my long judicial service, I was never out 
ot what you call my orbit but once or twice, and then 
not far orlong. But this time I yielded to the persua- 
sions of Mrs. Clifford and the children, and I have 
been to the Pacific coast and am so far on my return.” 
With judicial gravity he added: ‘‘Two things I wish 
to say. The first is that I have enjoyed every mile of 
theroute. The second that I reproach myself with 
having been so long judge of the Supreme Court 
without an adequate conception of the vastness and 
grandeur of my country.”’ 

Chief Justice Marshall, according to the pleasant 
reminiscence recalled by the esteemed and deeply la- 
mented Mr. Potter in his address before this associa- 
tion atits fourth meeting, assumed the knowledge 
which Mr. Justice Clifford eventually acquired by ex- 
perience.* 





***Inthe simplicity of Marshall’s day, when the 
only indulgence was a bottle of Madeira in bad 
weather, Chief Justice Marshall would, it is said, oc- 
casionally ask one of his associates to step to the win- 
dow and see how the weather was, and when the judge 
was compelled to report that the sky was cloudless 
and tke sun was shining brightly, Marshall would pro- 
nounce this judgment: ‘Well,our jurisdiction is so ex- 
tensive that [am sureit must be raining within it 
somewhere to-day, and I think on the whole, we will 
have our bottle of Madeira.’ "’ 

Address of Mr. Clarkson N. Potter, published in the 
report of the fourth annual meeting of the American 
Bar Association, p. 193. 
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Mr. PRESIDENT: Every Nation must stand for, em- 
body and represent some adequate, underlying princi- 
ple which permeates, vitalizes, and binds it together. 
True, all sovereignty must be founded on territory, 
since without territory it is impossible to conceive of 
National existence. But real National grandeur and 
National exaltation are not measured by territorial 
area, but are determined by the moral and intellect- 
ual character, aspirations, ideas, aims and purposes of 
its people. 

Our system of government, State and National, em- 
bodies and rests upon the fundamental proposition of 
the absolute and essential civil aud political equality 
of all its citizens, whose collective will, expressed by 
majorities, is the rightful and only source of all politi- 
cal power, and the only supreme majesty. By this 
principle, we must stand or fall. In adopting it, we 
reversed the accepted doctrines of the old world, Eng- 
land included; which doctrines were, ‘that all popu- 
lar and constitutional rights, all usefuland necessary 
changes in legislation and administration, can only 
emanate from the free will and concession of the mon- 
arch or instituted government.’’ You will recall the 
discussion of this subject by Mr. Webster in the cele- 
brated Hulsemann correspondence. The political doc- 
trine he asserted, as well as the elevated style and the 
sustained dignity, force and logic of this remarkable 
State paper, combined to fix upon it the attention of 
the contemporary world. Is this fundamental prin- 
ciple sound? As applied to our government, it has 
now stood the test of a century, overcoming our fears, 
strengthening and establishing our faith. I do not 
purpose to discuss its soundness. The stage of discus- 
sion ended with us more than a century ago. We then 
adopted it. We staked everything upon it; our insti- 
tutions to-day have no other foundation, and by it “we 
must sink or swim, live or die, survive or perish.’’ We 
must believe and maintain, indeed, that such a gov- 
ernment rests upon the broadest, deepest, and most 
secure of all possible foundations, since it rests upon 
the consent and interest of all; in a word upon the 
sovereignty of society at large, which possesses all the 
powers necessary to preserve and promote the general 
welfare and safety, ‘* powers which,” says Blackstone, 
no climate, no time, no Constitution, no contract, can 
ever destroy ordiminish. 1 Black. Com. 245. 

It would seem to result from this that our self-gov- 
erned Nation is fitted to live, that it ought to live, and 
that it will live so long as it promotes theinterest, pro- 
tects the rights and liberties, and secures the general 
welfare and happiness of its people. 

Let us rise, if we may, to adequate conceptions. We 
have already a population exceeding 50,000,000, a num- 
ber greater than all the other peoples who speak the En- 
glish language, inhabiting 38 States and 9 Territories, 
reaching in unbroken continuity from ocean to ocean, 
and from the lakes to the gulf. Behold the map of 
our country. How fortunate that the great mountain 
ranges and the intervening rivers run from north to 
south, nature’s eternal ligaments. If the Rocky moun- 
tains or the Mississippi river had been co-incident 
with what was ere while known as Mason and Dixon’s 
line, the Nation probably had not come out of the 
civil war undivided. Consider not only its territorial 
extent, but the variety of climate, soil, productions 
and resources. Territory suited to the most varied 
agriculture, vast plains adapted to grazing; coal and 
iron lying side by side; long stretches of mountain 
ranges rich with deposits of the precious metals. If 
we apply to the future the law of our past growth 
(aud why may we not?), there are those present who 
will live to see our country with a population of 100,- 
000,000 of people. 

Shall we, the lawyers of America, be insensible t® 
the responsibilities growing out of our two-fold rela- 





tions and duties, duties as citizens toward our coun- 
try, and duties as lawyers toward its laws and juris- 
prudence? 

I offer no apology for this line of remark, since it is 
impossible properly to estimate the merits and value 
of any system of laws, dissociated from the institu- 
tions out of which those laws spring and to which they 
relate, and since also it ought never to be forgotten’ 
that our primary and fundamental relation is that of 
citizens. We were citizens before we were lawyers; 
the lawyer does not merge the citizen. It is not un- 
common to hear it said that although we have not as 
yet gone to pieces, we are liable to do so; at any rate, 
the practical workings of our institutions are unsatis- 
factory, and they have failed of real success. There 
will be found in almost every considerable city of Eu- 
rope an American colony, where it is rather the pre- 
vailing tone, especially among those without social dis- 
tinction at home, to talk in this deprecatory strain, 
and to award to other governments and institutions a 
superiority to their own. As more than any other 
class, the lawyers of acentury ago shaped and moulded 
our institutions,* it is especially the duty of the law- 
yers of to-day, to show, in their lives and conversa- 
tion, that they appreciate at their undiminished 
value the free and popular institutions of their coun- 
try, and to acknowledge that howsoever much we owe 
to law, we owe more to liberty. 

Our institutions failed of success! I deny it. A 
thousand times, I deny it! In the name of every man, 
who like myself, has come through the terrible or- 
deal of poverty, and knows what it is; in the name of 
the unnumbered and unborn thousands of generous 
youth, who must yet walk barefoot upon the heated 
ploughshares of this ordeal, I deny it; for the genius of 
our institutions will attend them, unseen throughout 
the fiery trial, and give them a safe deliverance. What, 
let me ask is the cause of our unexampled growth, our 
matchless prospects? Not alone, or chiefly, a favored 
climate and a fertile soil, but the magnetic force and 
marvellous power of our free institutions, whose chief 
glory is, that every man is equal before the law, whose 
priceless benefaction is, that every man has equal op- 
portunities. 

It is, Mr. President, the laws and the legal ir 
stitutions of sucha Nation, founded upon the sov- 
ereignty of the public will, with the cherished tradi- 
tions and rich heritage of its past history and achieve- 
ments, with its present greatness and grandeur, with 
the bright visions of the future which it opens to our 
view, and which expanding illimitably as we gaze, 
swell our hopes and exalt our pride; a homogeneous 
people, widely distributed over a Territory of more 
than imperial extent, with a common language, with 
common interests, with common aspirations and 
hopes; it is the laws and legal institutions of sucha 
country, that are placed under the immediate guard- 
ianship of the bar of America, and in no small degree 
of this association, which is Nationalin its member- 
ship and objects. 

The lawyers of America ought especially to remem- 
ber that the strength of a Nation largely depends 
upon its laws and the manner in which they are ad- 
ministered. Are the laws just and are they justly ad- 
ministered? The inquiry must be answered by the 


*In one of the greatest of all his speeches, ‘*‘ For 
Conciliation with America,’’ March 22, 1775, Burke ob- 
serves of the American Colonies, “in no country, per- 
haps in the world, is the law so general a study. The 
profession itself is numerous and powerful and in 
most provinces it takes the lead. The greater num- 
ber of the deputies sent to Congress were lawyers. I 
hear that they have sold nearlyas many of Black- 
stone’s commentaries (then recently published) in 
America as in England.’’ 











166 THE ALBANY 


LAW JOURNAL. 























divine test. “ By their fruits, ye shall know them. 
Do men gather grapes of thorns, or figs of thistles?” 
Justice is the fruit of good laws, well executed; and 
“* Justice,’ says Sir James Mackintosh, in his famous 
lectures, delivered in Lincoln's Inn Hall, ‘‘is the per- 
manent interest of all men and of all Common- 
wealths.’’ Conscious of its general truth, we give a 
ready assent to this sentiment, without often pausing 
to inquire why it is that justice is of such command- 
ing and supreme importance to the Nation as well as 
theindividual. It is the justice of good laws, well en- 
forced, that restrains and punishes the crimirial; that 
erects the only effectual barrier against the uncarbed 
and multitudinous passions of men as they come surg- 
ing on with the powerof the ocean, and proclaims 
“thus far and no farther;"’ that protects with abso- 
lute impartiality every right recognized by the law, 
whether in favorof natural persons or corporate, of 
the weak or the strong, against any who menaces or 
invades it; that stands as the impersonation of the 
highest attribute of God, not passively with her scales 
in equipoise, but with flaming sword, to guard the in- 
jured and the innocent, and to strike down the high- 
handed or the fraudulent wrong-doer. 

The most satisfactory ideal, I have ever been able 
to form of justice is embodied in the picture of a 
judge, courageous enough ‘‘to give the Devil his 
due,’ whether he be in the right or in the wrong. 

It is to protect public and private rights that courts, 
with their judges and officers, their jurisdiction and 
machinery, are established and maintained. Their 
usual function, their most obvious use is to decide 
civiland criminal causes. But this is far from the 
measure of their usefulness. We readily see how im- 
portant the admistration of justice is to the individual 
but why is it so important to the Nation. What how- 
ever, let it be asked, is the Nation but the aggregate of 
individual citizens? In our times, certainly in our 
country, no government is secure that does not rest 
upon the interest and affection of the governed. Or- 
dinarily when things are moving on in the even, ac- 
customed tenor of their way, we lose sight of the vital 
dependence of National life upon National justice 
But let the safety of the Nation be threatened from 
within or without, in the pressure and stress of such 
an exigency, which comes sooner or later to all Na- 
tions, then is instantly perceived and felt the vital re- 
lation between the National justice and the National 
existence. If all interests in the State, those of labor 
and those of capital, which are always closely allied 
and rarely antagonistic except as the result of laws 
which operate unjustly upon the one or the other; if 
all persons within the State regardless of birth, race, 
religion, or condition feel that the State is the highest 
embodiment of practical beneficence, and surely to 
be relied on to do equal and exact justice to all men 
and all interests, then in the moment of peril, all per- 
sons rise and rally, dilated and transfigured by a sub- 
lime and irresistible patriotism, bringing as free-will 
offerings their treasure and lives to defend and pre- 
serve laws and institutions which they have found to 
be sodear. Then especially it is that the strength of 
popular institutions, such as ours, is revealed and dem- 
onstrated. 

If these observations be well founded, can the law- 
yer, statesman or citizen, conceive any inquiry more 
important than an examination into the characterand 
condition of the laws and jurisprudence of his coun- 
try. 

I therefore purpose to attempt a survey, necessarily 
brief, of the general nature of our system of laws and 
its practical workings, with a view to see how far it is 
consonant with our political institutions, and adapted 
to the temper and wants of our people, and with the 
further view to see how far it deserves on the one 








hand, the eulogies so often pronounced upon it, or on 
the other, the complaints so frequently made against 
it. Such a survey will moreover tend to define the ex- 
tent to which the “ choice and tender business ’’ of in- 
troducing changes therein seems to be practicable and 
expedient. 

It is observed of the constitution of the human 
mind, that it ‘‘ continually oscillates between an incli 
nation to complain without sufficient cause, and to be 
too easily satisfied.” Guizot Hist. Civ. Europe, Lect. 
1. Either extreme is injurious. If we erroneously 
conceive an institution or system to be perfect, it in- 
duces self-satisfaction and inactivity. If we magnify 
its defects, it may discourage the needful attempt to 
remedy them. Let us come then to this inquiry, not 
as partisans, nor with the zeal and biasof the advo- 
cate, but with the “cold neutrality of impartial 
judges.’’ ‘“ Paint me as I am,’’ was the command of 
Oliver Cromwell to Lely. “If you leave out the 
wart, the scars, or the wrinkles, I will not pay you a 
shilling.”’ 

Now the great fact, which as we approach this sub- 
ject meets our view, is that the common law (includ- 
ingin the phrase *‘common law” as here used, the 
supplemental equity system of the court of chancery 
which grew out of the common law and constitutes a 
part of it), underlies the whole system of American 
jurisprudence. The expression “‘ the common law ”’ is 
used in various senses; (a) sometimes in distinction 
to statute law; (b) sometimes in distinction to equity 
law ; and (c) sometimes in distinction to the Roman or 
civillaw. LI useit in this address in the latter sense. 
I do not stop toinquire how the common law came to 
be introduced here, and adopted by us. Ideal with 
the fact as it exists, which is, that the common law is 
the basis of the laws of every State and Territory of 
the Union, with comparatively unimportant, and 
gradually receding exceptions. And it is indeed a 
most fortunate circumstance, that divided as our Ter- 
ritory is into so many States, each supreme within the 
limits of its power, a common and uniform general 
system of jurisprudence underlies and pervades them 
all. 

Taking into consideration the genius and situation 
of our people, and the nature of political institutions 
at which, with this view, I have already glanced, the 
inquiry presents itself, what is the general character 
of the common law? What its adaptation to our peo- 
ple and our situation? what its merits? what its de- 
fects? 

The first observation I submit is, that the common 
law, as well as the institutions which it developed or 
along side of which it grew up, is pervaded by a spirit 
of freedom, which distinguishes it from all other sys- 
tems and peculiarly adapts it to the institutions of a 
self-governed people. It is clearly established by the 
laborious and learned researches which have been more 
recently made,that the germs and elements of this law 
and of English polity are of Germanic origin. Stubb’s 
Const. Hist. ch. 1, et seg. The Saxon conquerors of 
Great Britain were not mere bodies of armed invad- 
ers. They went to England during several centuries 
in families and communities. And what manner of 
men were they? Guizot, certainly no partial witness, 
dwells upon the fact that the distinguishing character 
of the Germans was *‘ their powerful sentiment of per- 
sonal liberty, personal independence and individual- 
ity.” He affirms and repeatedly reiterates, that it 
was they who ‘‘introduced this sentiment of personal 
independence, this love of individual liberty, into Eu- 
ropean civilization; that this was unknown among the 
Romans; unknown in the Christian church; and un- 
known in nearly all the civilizations of antiquity. 
The liberty which we meet within ancient civilizations 
is political liberty—the liberty of the citizen, not the 
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personal liberty of the man himself.” Hist. Civ. Eu- 
rope, Lect. 11. 

Thus conquering and colonizing England, they car- 
ried with them ‘‘from lands where the Roman eagle 
had never been seen, or seen only during the momen- 
tary incursions of Drusus and Germanicus”’ (Freem. 
Norm. Conq., ch. 1), their language, their religion, 
their customs, their laws and their organizations. 
These were indigenous—homebred, without trace or 
tincture of the Roman law and institutions. Digby, 
11,12. They borrowed nothing from antiquity or 
from surrounding people. They founded, and in the 
course of centuries their successors and descendants, 
the people of England, built up their institutions on 
their own model. Macaulay speaks of this with his ac- 
customed vividness. ‘‘The foundations of our Con- 
stitution,” hesays, ‘‘were laid by men who knew 
nothing of the Greeks, but that they had denied the 
orthodox procession and cheated the crusaders; and 
nothing of Rome but that the Pope lived there. Those 
who followed contented themselves with improv- 
ing on the original plan. They found models at home; 
and therefore they did not look for them abroad.” 
Essay on Hist. In words, well known, the author of 
the Spirit of the Laws, referring to the checks and 
balances of the English Constitution, says: ‘This 
beautiful system has been found in the forests of Ger- 
many.” Cebeau systéme @ été trouvé dans les bois. 
Montesquieu, Book 11, ch. 6. 

This love of personal freedom and independence 
was impressed upon the institutions they founded, or 
adopted or modified. 

Learned investigators differ concerning the extent 
to which Roman law existed and prevailed at the 
time of the Saxon conquest, and the extent to which 
it was adopted or incorpurated intothbe English laws, 
usages and institutions. But there is a universal as- 
sent to these propositions, viz., that the Saxon spirit 
of freedom was embodied in the various local courts; 
that it was in these popular tribunals that the princi- 
ples of law and local government were cultivated and 
disseminated ; that the Saxons breathed into the En- 
glish government and institutions ‘‘a spirit of equity 
and freedom which has never entirely departed from 
them.’”’ Mackint. Hist. Eng., vol. 5, ch. 1; Reeves 
Hist. Com. Law, Introduction by Finlason; and that 
in the course of time the common law intertwined its 
roots and fibres inseparably into the Constitution. 
polity, local, and municipal institutions, the civil and 
criminal jurisprudence, the family relation, and the 
rights of person and of property. So from an imme- 
morial or early period, the local territorial subdivis- 
ions of England, such as towns and parishes,enjoyed a 
degree of freedom and were permitted to assess 
upon themselves their local taxes and manage 
their local affairs. The rate-payers were thus 
dignified by being an integral part of the com- 
munal life; the founda.ions of municipal liberty 
were laid; political power was decentralized; knowl- 
edge of the laws and reverence for the obedience to 
them were constantly taught by a participation in 
their administration and enforcement. This is ex- 
actly the opposite of the systems prevailing on the 
continent, where the central power absorbs, governs, 
regulates every thing, thereby destroying municipal 
freedom and the capacity to enjoy and exercise 
it, as well as the powerto defend and preserve 
it. 

In our country, this system of decentralizing politi- 
cal power, and of intrusting the direction of local af- 
fairs to the local constituencies, has from the earliest 
colonial periods been carried to a much greater extent 
than in England. Agyou pass from one end of this 
country to the other, alike in the older regions and in 
the newest organized settlement, you will see the af- 





fairs of each road-district, school-district, township, 
county, town and city locally self-managed, includ- 
ing the administration of local justice. Every town- 
ship in the United States has a local court with power 
to summon a jury of the vicinage, thereby. bringing 
justice home to the business and bosoms of the peo- 
ple, and making it their own affair. We are some- 
what apt to look with disdain upon the courts held by 
justices of the peace. But in reality, we have few 
more useful institutions. The eyes of the ordinary 
justice have not indeed been couched to the ‘‘glad- 
some light of jurisprudence.’’ He may be prone to 
make technical mistakes, but in general, he manages 
by himself or the jury to work out substantial justice 
in the decision of the disputes arising out of the every- 
day affairs of the people. It isin no slight degree in- 
structive to trace the institutions of this new country 
back to the germs of the Saxon or Anglo Saxon polity, 
for when we touch to-day, even in our frontier settle- 
ments the electric chain wherewith Providence hath 
bound the ages and the generations of men together, 
we discover that we are in historic communion with 
rude and remote ancestors although separated from us 
by seas, mountains, and centuries. 

The States of this country bind together the conge- 
ries of local municipal institutions, which they sever- 
ally create and regulate independent of Federal con- 
trol; thus happily preventing a concentration at the 
National center of the governmental power and duty 
of legislating forand regulating the affairs of local 
communities throughout a country of such vast ex- 
tent, that with its exact situation, wants, and inter- 
ests, it would be impossible for Congress to become ac- 
curately acquainted. 

So in the ascending scale, the Federal Constitution 
constitutes the States and the people of all the States 
into a National government. It defines the relations 
of the States to each other and to the general govern- 
ment, and limits the power of the States under any 
pretext, to deprive any citizen however humble of the 
great primordial rights of freedom and equality before 
the law. 

Magna Charta remains to-day one of the chief foun- 
dations of English Jiberty.* Its chief glory is the pro- 
vision “that no freeman shall be imprisoned or 
diseized of his freehold, but by the lawful judgment of 
his peers or the law of the land.”’ This provision, me- 
morable in its origin, historic in its associations, lumi- 
nous with the light of universal justice, beneficent in 
its effects, and long ago embodied in all of the State 
Constitutions, has been recently carried into the Fed- 
eral Constitution, thereby placing the rights of life, 
liberty and property, as against invasion by the 
States, under the protection of the National author- 
ity. The ancient lawgivers, to induce the highest pos- 
sible veneration and esteem for the laws, taught that 
they came from Heaven and were sacred. If any hu- 
man work ought to be regarded with sanctity by us, 
it is the Constitution of the United States. Unmatched 
and matchless instrument; source and guaranty of 
National life, of general prosperity and of countless 
blessings—making the States and the people one great, 
free, happy, united Nation. 

If the Supreme Court during the period of active 
National development covered by the long official 
career of Chief Justice Marshall had put a narrow and 
inelastic construction upon the Federal Constitution, 
so that it could not have expanded with the growth 
and answered the necessities of a great people, it 





* “The whole of the constitutional history of Eng- 
land is little more than a commentary on Magna 
Charta.”’ Stubb’s Const. Hist., vol. 1, ch. 12. Magna 
Charta is the key-stone of English liberty. Hallam 
Middle Ages, vol. 2, chap. 8. 
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would have been calamitous to an extent no words 
can portray, and no imagination can conceive. 

Marshall’s judgments upon the National Constitu- 
tion are among the most original and massive works 
of the human reason. They are almost as important 
as the texts of the Constitution which they expound. 
Some of them were indeed criticised at the time; but 
they have immovably established themselves as right 
in the general judgment of lawyers, public men and 
the people. Although changes in political parties have 
been reflected in the personnel of the bench; although 
unforeseen crises in the National life have been 
reached and passed, it is remarkable that on not one 
of his many judgments has been written the word 
“overruled,’’ and equally remarkable that no exist- 
ing political party proclaims or holds tenets or doc- 
trines incousistent with the principles on which those 
judgments rest. They have become primal lights, 
shining with the steadfast and silent fidelity of the 
North Star or the Southern Cross, for the guidance 
of the inquirer after American constitutional law. 

For nearly fifty years after his death, the Nation 
failed to show in any overt manner an adequate ap- 
preciation of the simplicity, worth, and dignity of his 
character, and of his extraordinary and unequalled 
judicial fitness and qualities; at all events it failed to 
display any public memorial of gratitude for those 
labors which not only so greatly contributed to make 
the Supreme Bench so illustrious, but which enabled 
the country to attain unto its present stature without 
any strainupon the Constitution. The bar and the 
Nation have at length, though tardily and since our 
last meeting, shown themselves worthy of the inherit- 
ance of such a name and of such labors, by erecting his 
statue, executed by the gifted son of his loved and 
eminent associate, tothe end that the chief executive, 
the legislator, the suitor, the lawyer, the judge, and 
the citizen, may in all coming time, as they go toor 
return from the capitol, be reminded of the thought- 
ful features, the calm majesty, the placid courage, the 
lofty character, the inestimable public services of him 
whose uncontested and unenvied title is, that of the 
great chief justice. 

Consonant with the popular character of our insti- 
tutions are the grand and petit jury. They are ex- 
pressions of the free and practical spirit of the com- 
mon law. They have a value, a deep value, too often 
overlooked, beyond the specific functions they exer- 
cise. The jurors acquire and disseminate a knowl- 
edge of the laws among the local communities from 
which they come, and to which they return. We 
ought doubtless to reform the abuses of administra- 
tion in the jury system. But the complaints against 
the system, so far as well grounded, arise largely from 
inexperienced or incapable judges, or from unwise 
statutes curtailing the powers of the judge in jury 
trials to those of a mere moderator. Ihave given to 
this subject some observation and reflection, the re- 
sults whereof I have elsewhere expressed. I will not 
here repeat them further than to re-affirm that in my 
judgment the jury is botha valuable and an essen- 
tial part of our judicial and political system. It is not 
simply to be venerated as a reminiscence, but prized 
for its usefulness. Its roots strike deep into the soil 
and cling to the very foundation stones of our jurispru- 
dence. The system belongs to free institutions and 
tends to fortify and perpetuate them. I quite agree 
with Chief Justice Taney, than whom few judges have 
had wider experience and none, perhaps, have been 
more capable of forming a sound and unimpassioned 
judgment. He has left on{record his deliberate opin- 
ion that our liberties are closely bound up with the 
preservation of the jury. Tyler’s Life of Taney. I 
protest against the continentalization of our law. I 
invoke the conservative judgment of the profession 








against the inconoclast who in the name of reform 
comes to destroy the jury; against the rash surgery 
which holds not a cautery to cure, buta knifeto am- 
putate and excise. 

It is no part of my purpose to institute a compari- 
son between the civil and the common law, the one or 
the other of which constitutes the foundation of the 
jurisprudence of every civilized Christian State. It is 
undoubtedly true that abstractly considered in its en- 
tirety as a mere system of jurisprudence, the civil law, 
elaborated and matured by Rome in the height of her 
civilization was, until less than a century ago, superior 
to the common law, whose foundations were laid in 
the twilight of the Nation, and which had not kept 
pace in growth with the development and progress of 
the English people. The feudal system in its day made 
serfs of the masses. It was a system in its nature at 
war withcommerce. It was inimical to peaceful pur- 
suits. Out of its logic sprang the most baleful doc- 
trine that has blighted the English law, the doctrine 
of tenure. To gratify ancestral pride and maintain 
family splendor, the feudal aristocracy tied up the 
landed property in the iron fetters of tenure; and 
although it constituted the wealth of the Nation, it 
was withdrawn from commerce and could not serve 
as a basis of credit. The feudal system is the source 
of the land-laws of Great Britain, which still press 
with such crushing weight upon the agricultural and 
industrial classes. What singular phenomena we fre- 
quently witness as the result of opposing forces. For 
example: Feudalism as a military system was logic- 
ally compelled to ignore the rights of woman. She 
could not render military service. Upon marriage, 
her legal identity was lost—merged in that of her hus- 
band; and the old common law pressed this fiction in- 
exorably to all its logical consequences, consequences 
which so often shocked the moral sense as to lead the 
court of chancery timidly to take the wife partially 
under its benign protection. At the same time, it is 
curious to observe that it was feudalism in its effects 
upon the domestic life and manners in the castle, that 
gave to woman, to the wife and mother, an import- 
ance they never had before, and have never since lost. 
Having done its work, feudalism is happily gone, but 
its choicest flower, the elevation, companionship 
and recognized dignity of woman still lives, and its 
fragrance yet fills the air; and her legal rehabiliment 
is the work of our own time. 

But with the growth of commerce, the world’s great 
civilizer; with the advancement and elevation of the 
people and their constant progress toward liberty ; with 
the establishment and growth of the principles of 
equity under the great Hardwicke, and a long succes- 
sion of illustrious equity judges; with the disap- 
pearance from the law courts of the refinements, sub- 
tleties, and artificial logic of the schoolmen, which so 
long poisoned the common law; and taking law and 
equity as constituting together one single connected 
system of jurisprudence as that system exists at this 
time in Great Britain; and in America it is, I think, 
with all of its defects, the most splendid system of en- 
lightened and practical justice, as applied to the affairs 
of mankind, that the world has ever witnessed. 

The Roman law,on the revival of learning,conquered 
the nations of continental Europe. But the English 
people sturdily resisted it, aud as a system it obtained 
no foothold on English soil. Many of its enlightened 
and useful principles have been introduced into, and 
have thereby enriched the English law; but the com- 
mon law has always maintained itself intact as a com- 
peting, distinctive system. It must be confessed that it 
lacks the artistic symmetry of its great rival; but it was 
better adapted to the institutiohs and character of the 
English people, and was for them at least, as it is for 
us, the better system. 
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It is not aspeculative system. It has not been ex- 
cogitated by doctrinuires and built up from without as 
a work of art. Its merit is that itis based upon the 
long experience of mankind; has grown out of real 
transactions, actually litigated and recorded. The 
principles of a judicial jucgment, settled and an- 
nounced after the argument of counsel, limited to the 
precise state of facts which the particular case pre- 
sented, added that much, but only that much, to the 
existing mass of legal principles. The value of our 
system of law as we now haveit is that it embodies the 
wisdom of time and long experience. ‘‘ Everybody is 
wiser than anybody,” said Talleyrand, and truly; and 
it is this general, accumulated wisdom that has been 
carried into our law. 

Lord Hale, in his short tract on the “Amendment 
and Alterations of Laws, every word of which is 
golden, three times declares that ‘Time is the wisest 
thing under heaven,’’ and that ‘“‘time and long expe- 
rience is much more ingenious, subtle and judicious 
than all the wisest and acutest wits co-existing in the 
world can be.’’* 

The most distinctive feature of the common law of 
England and America is the rule of judicial precedent 
or the binding force of adjudged cases as rules of de- 
cision for like causes. Inno other system of juris- 
prudence is such force given to judicial judgments. 
The result is that elsewhere than in Great Britain and 
America the judicial reports are few, and of little prac- 
tical use since judicial judgments have no authority, 
and no higher rank than the expositions or commen- 
taries of private writers. The corresponding result is 
that in 188] the judicial reports in England numbered 
2,944 volumes, and in this country 3,000; and they are 
increasing at the rate of over 100 volumes a year. 

Where is this multiplication of reports to end? Is 
it to go on unchecked indefinitely? Is it desirable or 
practicable to check it? How far is it an evil, and what 
is the remedy? These, Mr. President, are inquiries of 
such pressing and serious moment that they may well 
engage the attention of the association. 

I suppose it to be undisputed that up to this time the 
existence of the Law Reports cannot be regarded other- 
wise than as an inestimable possession. Even Ben- 
tham, the bitter opponent of what he derisively styles 
**judge-made law,” and advocate of that to which he 





*“Tt is most certain,’ says Lord Chief Justice Hale, 

“that time and long experience is much more ingen- 
ious, subtle and judicious than all the wisest and 
acutest wits co-existing in the world can be. It discov- 
ers such varieties of emergencies and cares, and such 
inconvenience in things that no man would otherwise 
have imagined. And on the other side, in every thing 
that is new, at least in most things, especially relating 
to laws, there are thousands of new occurrences and en- 
tanglements, and coincidences and complications that 
would not possibly be at first foreseen; and the reason 
is apparent; because laws concern such multitudes, 
and those of various dispositions, passions, wits, inter- 
ests, concerns, that it is not possible for any human 
foresight to discover at once or to provide expedients 
against, in the first constitution ofalaw. * * 
So that in truth ancient laws, especially that have a 
common concern, are not the issues of the prudence 
of this or that council or seaate, but they are the pro- 
ductions of the various experiences of the wisest thing 
in the inferior world, to wit, time, which as it discov- 
ers day after day new inconveniences, so it doth suc- 
cessively apply new remedies; and indeed is a kind of 
aggregation of the discoveries, results and applications 
of ages and events, so that it is a great adventure to 
go about to alter it, without very great necessity, and 
under the greatest demonstration of safety and con- 
venience imaginable.” | Hargrave’s Law Tracts. , 





gave the name of codification, declared of the ‘‘ Report 
Books ” (which in Benthamese stands for law reports) 
that ‘the greatest quantity of wealth possessed in this 
shape by any other nation is penury in comparison of 
that which has been furnished by the English common 
law. In this point of view (as a rich storehouse of mate- 
rials for legislation; such a storehouse that without it 
no tolerably adequate system of laws could be made) it 
is a blessing even now. As alight to the legislator to as- 
sist him in making real law (that is, statute law), it is 
a matchless blessing; but this sham law (that is, judge- 
made law), as a substitute to real law, is a curse. Time 
was when for want of recorded experience the pen of 
the legislator could find no tolerably adequate indica- 
tions for guidance. Time was—but that time is now 
at least at an end.’’* 

To the subject of codification I will presently make 
a brief reference; but since it is clear that down tothe 
present the lawreports are such invaluable reposito- 
ries of legal principles, the inquiry I wish now to con- 
sider is, whether they have lived out the period of 
their usefulness; thatis, whether their continued pub- 
lication is a benefit or'an evil. Undoubtedly it were bet- 
ter that many of the volumes of reports of inferior or 
over-worked courts had never appeared. Undoubtedly 
the weighty advice of old Bulstrode, so quaintly ex- 
pressed in the dedication of his second volume, in the 
time of the Commonwealth, over two hundred years 
ago, has been too often disregarded: ‘‘ That as the 
laws are the anchor of the Republic, so the judicial re- 
ports are as the anchors of the laws, and therefore 
ought to be well weighed before put out.”” Undoubt- 
edly itis to be regretted that so many cases have been 
and continue to be reported that contain nothing new 
or valuable. 

But the inquiry is, Have we reached a stage in the 
history and development of our law when it is desira- 
ble that the doctrine of stare decisis shall cease? That 
no more law reports should be put out? That they 
should be superseded, by extracting from them all that 
is valuable and transmitting it into statutable form? 
It does not appear to me that the general answer to 
these several inquiries is difficult. The law, as a result 
of the ever-occurring changes in the condition of busi- 
ness and society, and of legislation, is constantly 
changing. How are these changes authoritatively to be 
ascertained and authenticated? The old is to a great 
extent so well settled and known as to have become 
elementary and indisputable. It is the new that is 
unknown and needs interpretation and definition. 
And as between the old reports and the new, the ex- 
perience of every lawyer and judge is,I think, that 
the new are the most useful because the most needed ; 
and while this is felt to be so, the publication of re- 
ports of adjudged cases will continue. 

The inquiry however recurs, Is this to go on forever? 
If not, when and how isit to end? Willit break down 
under its own ever-increasing and _ insupportable 
weight, and end iu eliminating the doctrine of judi- 
cial precedent from our law, and substituting the con- 
tinental system? Or will it have its end in super- 
seding the law reports by codification? Or will it have 
some other issue? ' 

We have two great divisions of law—statute law and 
case law. The statutes are frequently fragmentary, 
“cross and intricate,’’ superimposed one upon an- 
other. Case law has to be sought in almost number- 
less reports, and often among conflicting decisions. 
Our law is thus fairly open to the three-fold objection 
of want of certainty, want of publicity, and want of 
convenience. Its existing condition urgently calls for 





*Letter IV of ‘‘Jeremy Bentham, an Englishman, to 
the citizens of the several American United States” on 
the codification of the law, 1817. 
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some remedy, if any practicable and expedient rem- 
edy exists. The lawyer in an important case does not 
feel that he has discharged his full duty if he has not 
made athorough examination of the multitudinous 
mass of decisions and put the result upon his brief. 
The community which is conclusively supposed to 
know the law and required to obey it, does not at- 
tempt to acquire or affect to possess such knowledge. 
Tennyson’s well-known picture borrows nothing from 
poetic coloring, but is severely drawn with the sober 
pencil of a judge. 
**The lawless science of our law, 

The codeless myriad of precedent, 

That wilderness of single instances 

Through which a few by wit or fortune led 

May beat a pathway out to wealth and fame. 


” 


Our condition is worse than the condition in Eng- 
land, since we have thirty-eight State courts of last 
resort, and no superior tribunal to harmonize conflict- 
ing decisions except in the comparatively small num- 
ber of cases involving Federal law. 

Still the inquiry comes back, What is the remedy? 
“If there no balm in Gilead? Is there no physician 
there?’ Still the question presses, Where or in what 
is all this to end? 

When we consider how purblind are the wisest and 
most sagacious in dealing with the future, I venture a 
forecast and the reasons therefor with unaffected dis- 
trust. 

1. Our laws will, I believe, even if codification be not 
adopted, become relatively more and more embodied 
in legislative form. 

The greater certainty and convenience of a carefully 
considered enactment over the chaotic and unmethod- 
ized condition of the law when it has to be sought 
through volumes of reports and a variety of statutes, 
will constantly operate with no inconsiderable force in 
expanding the scope of legislative action; and this, 
although codification in the sense usually attached to 
the term,be not undertaken. This tendency is especially 
observable in modern English legislation, and one can- 
not fail to perceive in the recent English reports how 
much greater than formerly is the proportion of causes 
that turn upon statutory enactments. In this silent, 
unperceived way the English bar and people are being 
educated up to and gradually prepared for codification 
in some practicable,expedient form. Every statute care- 
fully thought out and fully covering an important sub- 
ject is in one sense codification; at all events it is pro 
tanto a remedy for the unsatisfactory condition of the 
law ou that subject existing when the statute was en- 
acted. 

But ought the legislative action to be so expanded 
as to embrace codification within its remedial endeav- 
ors? Well, what is codification? The term is used in 
such a variety of senses that it must be defined before 
the question, ‘‘ Whether codification is an expedient 
remedy,” can be answered. 

By one class of code advocates it is insisted that the 
essential idea of a code is a complete statement of the 
whole law of the land, including both statute law and 
case law. In their view the principles of true codifica. 
tion must assume that the law in its leading depart- 
ments has practically attained its growth; that its 
principles are settled; that these can be and ought to 
be expressed in precise and logical form, witbout any 
necessary references to old language and conceptions 
or titles; that it is feasible to do this so as to cover the 
whole field of general law, tothe end of superseding 
the prior statutes aud the law reports; and that any 
lesser attempt argues an inadequate appreciation of 
the mischief and of the needfulremedy. To me it has 
always seemed, I will not say chimerical, but inexpe- 
dient, to attempt a scheme so ambitious as the em- 
bodying into a code or statutory form rules applicable 





to all the complicated transactions of modern business 
and society, with a view wholly to supersede the re- 
ports. 

The comprehensive scheme above outlined seems to 
have been Bentham’s idea of a code. What is more vis- 
ionary than the legal millennium he pictured to his 
fancy? ‘ Every man his own lawyer. Behold in this,” 
he exclaimed, *‘ the point to aim at.” Bentham never 
argued or tricd a cause. His independent and vigorous 
intellect lacked the true legal wisdom that can only 
come from living contact with the law at the bar or 
on the bench. 

He had all the elements of a reformer—enthusiastic, 
fierce, destructive. He is an unique, statuesque, ec- 
centric figure in the Englishlaw. His sensitive nature 
personally unfitted him for the practice of his profes- 
sion. Butas we read his bitter, bold, sweeping denun- 
ciations of the evils in government and law as he saw 
them. we seem to behold in him an ancient prophet 
with flowing robe and beard, coming with a new mes- 
sage to an unheeding worid. His assaults were not 
wholly without effect, and they brought about at 
length some usefulemendationsin the law. ‘ Nobody 
has been so much plundered as Bentham,” said some 
one to Talleyrand, who replied: ‘* True, but how rich 
he still is.’"”. The world is yet troubled over his ideas 
as to the rational and true purpose of that to which he 
gave the name of codification, and it is not impossible 
that a more remote age may accept as sound in 
principle what to most of us still seem to be his ex- 
travagant notions on this subject. 

He believed it was possible to extract from the 
reports all that was valuable in them; nay, that this 
ought to be done, and done speedily, and embodied in 
a code, whereupon he would have been willing, I 
fancy, to have burned the law reports, and himself to 
have applied the torch. Unfortunately there is no al- 
chemy by which the value of the law reports can all be 
extracted and transmuted into statutory coin. 

There are, I think, few advocates of codification who 
share in Bentham’s extreme views; but there are 
many who believe, myself amongst them, that a far 
less radical scheme—one more suited to human na- 
ture’s daily food—is not only feasible, but desirable, 
viz.: a thorough revision and systematic statement, 
not of the whole law, but as far as it can be expe- 
diently done, of the law onthe great subjects which 
relate to the ordinary business and life of the people; 
deducing and stating what is clear; removing what is 
archaic and obsolete; settling what is doubtful or ob- 
scure; filling in the gaps and interstices by legislative 
additions, never losing sight of the old land-marks, 
sailing ever close to the shore, using whenever they 
will answer the purpose old conceptions, language and 
methods of classification, and making no changes in 
substantive law, except where it is demonstrably clear 
that change is improvement. 

Codification within these conservative limits has 
many advocates in England and in this country among 
lawyers and judges of ability and wide experience. 

Of the opponents of codification of the unwritten 
law in any form, some deny its practicability and some 
its expediency. Its practicability proceeds in part 
upon the truth so clearly expressed by Lord Mansfield 
that “ the Jaw does not consist of particular cases, but 
of general principles, which are illustrated and ex- 
plained by those cases.’’ Rex v. Bembridge, 3 Dougl. 
332. 

The number of the cases is legion, but the principles 
they establish are comparatively few, capable of course 
of being thoroughly mastered, and capable also of di- 
rect and intelligible statement. The objection to the 
expediency of such a performance, assuming the work 
to be thoroughly done by the ablest and fittest men in 
the profession, is that the freedom of growth of the 
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ticity and imperativeness of the codified rule will work 
injustice, since the courts will be required to apply it 
in cases in which the facts and circumstances would 
take it out of the rule if the rule had not been cast in 
an inflexible statutory mould. 

There is some plausibility, but on the assumption 
that the work of codification is done in the spirit and 
manner I have indicated, there is little real force in 
the objections. Inmy view, the codifier ought not to 
generalize any principle, so that it could fairly apply 
to any other than the class of cases specially defined, 
and for which it was intended, to the end that the 
codified rule shall, unless purposely changed, be sim- 
ply co-extensive with the settled uncodified rule, 
which the courts have no more power to change or to 
refuse to apply in the uncodified than in the codified 
state. If cases shall arise not within the rule, and not 
expressly provided for, they will be determined in the 
same manner as if no code existed. If mistakes shall 
be made they can be speedily remedied by the Legisla- 
ture, which meets annually or bi-annually in all the 
States; and by a standing provision for frequent leg- 
islative revision. A rule could also be enacted that 
the code should be construed as a code of the common 
law of the State, and not strictly, like statutes, in de- 
rogation of the common law. 

A more extended and radical scheme of codification 
than the one [ have outlined is, I admit, theoretical, 
possible, and perhaps desirable, whenever the work 
can be thoroughly done. Codification in some form 
will, I feel sure, be accomplished at no very distant 
day in Great Britain, and then, if not before, our 
States will undoubtedly adopt the result with neces- 
sary changes. 

In the law of procedure we have heretofore led the 
way, under an able and eminent lawyer of this State 
(Mr. David Dudley Field) in a great reform, which 
spread not only over our own land, but has crossed the 
two oceans, and lies at the basis of the recent and ex- 
isting Judicature Act of Great Britain.* 

It ought to gratify alaudable national and profes- 
sional pride if we could in like menner lead the way to 
a reform equally needed, and within the limits indi- 
cated, equally practicable, in the substantative law 
common to both nations. I recall here Mr. Webster’s 
remarks in‘his finished eulogy on Mr. Justice Story; 
“There is no purer pride of country than that in which 
we may indulge when we see America paying back 
the great debt of civilization, learning and science to 
Europe; and in the august reckoning and accounting 
between nations, returning light for light and mind 
for mind. Acknowledging, as we all acknowledge, 
our obligations to the original sources of English law, 
as well as of civil liberty, we have seen in our genera- 
tion copious and salutary streams turning and running 
backward, replenishing their original fountains, and 
giving a fresher and brighter grace to the fields of 
English jurisprudence.” 

2. In course of time each State will have, as the 
result of permanent statutes and the lengthened line 
of its own judicial decisions, a jurisprudence of its 
own, so ample that the necessity for going beyond it 
will arise only in the novel and exceptional cases, 
which will justify and reward the labor. bs 

3. As the common law happily underlies our juris- 
prudence, thereby giving it a general uniformity of 
character, and as the labor of examining the multitude 
of reports becomes more and more onerous to the busy 
practitioner or the equally busy judge; and as the 





* Fortunate man! To have had his days graciously 
prolonged so much beyond the common span, that he 
might witness this ecumenical triumph of the ideas of 
his earlier, but not more enthusiastic, days. 
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eharacter ee tenruing and ability wy many of the 
benches of shifting judges is not such as to invest 
their judgments and decisions with special value, the 
combined result will be a tendency more and more to 
diminish the importance of the “ case lawyer,”’ and to 
make felt the importance of a knowledge of the great, 
living, fundan ental principles of our law and equity 
systems, and to argue and decide causes with greater 
reliance upon these principles. We have at length 
happily reached, in law as in literature, the salutary 
stage when, in the language of Dr. Johnson, “no pre- 
cedents can justify absurdity.’’ Life of Milton. 

As therefore we must expect that adjudged cases 
will continue to be reported, and continue as hereto- 
fore to be used as authority, and to serve as sources or 
evidence of legal principles, we are deeply concerned 
in whatever favorably or injuriously affects the value 
of the reports. 

The character of many recent reports has deterio- 
rated from several causes. To two of these I will now 
allude, because they arise from mistaken views and 
practices of the judges themselves, and are therefore 
readily remediable. 

Most of our appellate courts are crowded with 
causes, and the effect of this upon the judges is that 
they too often feel it to be an ever-pressing, para- 
mount, all-absorbing duty ‘‘to clear the docket.’’ This 
mistakenly becomes the chief object to be attained— 
the primary instead of a quite subordinate considera- 
tion. Inthe accomplishment of this end, the judges 
are as impatient of delay as was the wedding guest in 
the Rime of the Ancient Mariner. Added to this, a ma- 
jority of the Appellate judges generally reside else- 
where than at the capital or place where the courts are 
held, and the desire is constantly felt to bring a labo- 
rious session to an end as speedily as possible, in order 
that they may rejoin their families and do their work 
in the fatigue dress of their libraries rather than under 
the necessary restraints of the term. Asa result, two 
practices have grown up too generally throughout the 
country, which have, as I think, done more to impair 
the value of judicial judgments and opinions than per- 
haps all other causes combined. 

The first is that the submission of causes upon 
printed briefs is favored, and oral arguments at the 
bar are discouraged, and the time allowed therefor is 
usually inadequate. 

On this subject I hold very strong opinions, but also 
hold that no opinion can be too strong. As a means 
of enabling the court to understand the exact case 
brought thither for its judgment; as a means of elic- 
iting the very truth of the matter, both of Jaw and 
fact, there is no substitute for oral argument. None! 
I distrust the soundness of the'decision of any court, 
of any case, either novel or complex, which has been 
submitted wholly upon briefs. Speaking, if I may be 
allowed, from my own experience, I always felt a rea- 
sonable assurance in my own judgment, when I had 
patiently heard all that opposing counsel could say to 
aid me, and a very diminished faith in any judgment 
givenin a cause not orally argued. Mistakes, errors, 
fallacies and flaws elude us in spite of ourselves, unless 
the case is pounded and hammered at the bar. This 
mischievous substitute of printer's ink for face-to-face 
argument impoverishes our case law at its very source, 
since it tends to prevent the growth of able lawyers, 
who are developed only in the conflicts of the bar, and 
of great judges, who can become great only by the aid 
of the bar that surrounds them. It was not thus until 
a quite recent period. Nor are these views at all novel, 
Lord Coke refers to the benefits of oral arguments in 
language the most solemn and impressive. In cases of 
difficulty he says: ‘“‘ No man alone, with all his utter- 
most labors, nor all the actors in them, themselves’ by 
themselves, out of a court of justice, can attain unto 
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a right decision; nor in court without solemn argu- 
ment, where [am persuaded Almighty God openeth 
and enlargeth the understanding of those desirous of 
justice and right.” 

Formerly whenever a new or difficult question arose 
the judges of England invited argument and reargu- 
ment always in open court; and in the earlier days of 
the law the matter was not only debated at the bar by 
the counsel for the parties, but was afterward dis- 
cussed by the judges openly at atime prefixed in the 
presence of the barristers and apprentices. ‘A rever- 
end and honorable proceeding in law, a grateful satis- 
faction to the parties, and a great instruction to the 
studious hearers.’’* 

If, gentlemen, our case law is not to goon deterior- 
ating, we must revive the former appreciation of the 
value of oral arguments. It is these that must be fa- 
vored, and it is the submission wholly on briefs that 
ought to be discouraged. 

The other practice among some, I fear many, of our 
appellate courts which injuriously affects our case law, 
is the practice of assigning the record of causes sub- 
mitted on printed arguments to one of the judges to 
look into and write an opinion, without a previous ex- 
amination of the record and arguments by the judges 
in concert. 

This practice ought to be forbidden; peremptorily 
forbidden, by statute. What is the most difficult func- 
tion of an appellate court? It is, after the record is 
fully opened and the arguments understood, to deter- 
mine precisely upon what point or points the judgment 
of the case ought to turnand rest. This most delicate 
and important of all judicial duties ought always to be 
performed by the judges in full conference before the 
record is delivered to one of their number to write the 
opinion of the court, which, when written, should be 
confined to the precise grounds thus predetermined. 
But in respect to oral arguments and prior confer- 
ences, it gives me sincere pleasure to add that the Su- 
preme Court of the United States is a model for every 
appellate tribunal in the country. 

When the ideal of legal education shall be the master 
of principles, so thatthe first impulse of the lawyer 
will be to find the “ principle’? and not the ‘** case” 
that governs the matterin hand; when arguments at 
the bar shall be mainly directed, first, to an ascertain- 
ment of the peculiar and controlling facts of the case 
under consideration, and then to pointing out the prin- 


*“ Whereunto (in those cases that be tortuosi and of 
great difficulty, adjudged upon demurrer or resolved 
in open court) no one man alone with all his true and 
uttermost labors, nor all the actors in them, themselves 
by themselves, out of acourt of justice, nor in court 
without solemn argument, where (I am persuaded Al- 
mighty God openeth and enlargeth the understanding 
of the desirous of justice and right) could ever have at- 
tained unto. For it is one amongst others of the great 
honors of the common laws that cases of great diffi- 
culty are never adjudged or resolved in tenebris or sub 
silentio suppressio rationibus; but in open court, and 
there upon solemn and elaborate arguments, first at 
the bar by the counsel learned of either party (and if 
the case depend in the Court of Common Pleas, then 
by sergeants at law only); and after by the bench by 
the judges, where they argue (the puisne judge begin- 
ning and so ascending) seriatim upon certain days 
openly and purposely prefixed, declaring at large the 
authorities, reasons and causes of their judgments and 
resolutions, in every such particular case (habet enim 
nescio quid energiae viva vox) a reverend and honora- 
ble proceeding in law, a grateful satisfaction to the 
parties, and a great instruction and direction to the 
attentive and studious hearers.’’ Sir Edward Coke’s 
Preface to 9th Coke’s Reports, page XIV 








ciples of law which apply to this precise state of 
facts, each of which operations requires the disciplined 
exercise of intellectual qualities of a high order; when 
the bench shall be constituted of the flower of the bar, 
and appellate judgments shall not be given without a 
previous conference of the judges, at which the grounds 
of the judgment shall be agreed upon before the rec- 
ord is assigued for the opinion to be written; when 
opinions shall be rigidly restricted, without unneces- 
sary disquisition and essay writing, to the precise 
points needful to the decision, we will have an abler 
bar, better judgments, and an improved jurisprudence 
in which erroneous and conflicting decisions will be 
few and reduced in the minimum. 

And here I must close. My purpose has been to 
show that our system of jurisprudence is consonant 
with the genius of our people and with our civil and 
political institutions; that it is an outgrowth of them, 
and powerfully supports and sustains them. It is, in 
its ground work, the system that prevails wherever, in 
either continent, the English language is spoken. In 
our law libraries we find the learning and labors of 
judges administering this system in law reports from 
India, South Africa, Australia, New Zealand, the 
Sandwich Islands and the West Indies. All this is the 
heritage, by a species of tenancy in common, of the 
English and American lawyer, who wherever, within 
this wide horizon, he finds his language spoken, finds 
also individual and civil liberty, popular institutions, 
legislative assemblies, the grand and petit jury, Magna 
Charta, abeas Corpus,the same sacred regard for indi- 
vidual rights, the same reverential affection for, and 
instinctive obedience tolaw. What incalculable ad- 
vantages! We have the same legal literature. We have 
the same legal firmament, in which we behold Hale 
and Mansfield, Hardwicke and Story, Blackstone and 
Kent, Erskine and Webster. We partake mutually of 
the benefits of each other’s labors. Whoever achieves 
any thing for the advancement of the law, achieves it 
not for his own country alone, but for all English- 
speaking and English-governed peoples. 

My further purpose has been to show that although 
this system is not without serious defects, rather how- 
ever of form than of substance, the remedy is not to 
substitute the principles of some alien system, but to 
engraft the needed amendments and changes on this 
hardy, native stock. 

The special duty of the American lawyer is of course 
to improve and promote the jurisprudence of his own 
country. That we recognize this duty, the existence 
of this association, of which this is the chief end, and 
your presence fully attests. What great and complex 
problems confront the American lawyer, growing out 
of our vast territorial extent, and our District, Federal 
and State systems of government and jurisprudence; 
out of the changes wrought by iron, steam and elec- 
tricity in business, and al] the modes of communica- 
tion and transportation; out of the combinations of 
capital almost without limit, in corporate form, affect- 
ing interests vital to individuals and to society. The 
law has to be adapted to these new situations and cir- 
cumstances. What a weighty work! Truly it demands 
the most attentive study, the most penetrating obser- 
vation, the most sedate consideration, the ripest judg- 
ment. Here will be found work enough for us all. 
We have laid, as I have attempted to show, the found- 
ations of a noble jurisprudence, and during the two 
centuries of our colonial and national life the struct- 
ure has been carried along so as to meet contemporary 
wants and needs. The work must however go forward 
with the national progress. What more generous am- 
bition can inspire; what higher duty can engage the 
American lawyer than to assist in his day in advanc- 
ing this structure, and adapting it, by alteration and 
enlargement, to the changed and changing conditions 
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of society, a work which must ever go on, and never be 
completed! 
** Some unfinished window 
In Aladdin's Tower 
Unfinished must remain.” 


initia 
PATENTS ARE PERSONAL PROPERTY. 


UNITED STATES CIRCUIT COURT, DISTRICT OF MAS- 
SACHUSETTS, MARCH 12, 1884. 


SaHaw RELIEF VALVE Co. y. Ciry oF New BEDForD.* 
A patent-right is personal property, and goes to the executor. 
Section 4884 of the Revised Statutes, providing for the 
grant of a patent to the patentee, *‘ his heirs and assigns,”’ 
does not change the law by which executors and admin- 
istrators take the title to a patent on the death of the 
owner, as appears by other sections of the same chapter. 


N equity. 


Charles H. Drew, for complainant. 
C. J. Hunt, for defendant. 


LoweEtL, J. This bill is brought upon two patents, 
and the demurrer of the city of New Bedford raises 
several objections, all but one of which, it is agreed, 
can be and may be removed by amendment. A question 
which cannot be thus disposed of, and which has been 
argued with earnestness, and is pending in at least one 
other Circuit, is whether the complainant’s title to an 
undivided part of one of the patents is sufficient. It 
seems that this title comes through an administrator 
of the patentee, and the defendant contends that the 
grant of a patent, by Rev. Stat., § 4884, is to the pat- 
entee, “his heirs and assigns,’’ and that by force of 
these words a patent descends directly to the heirs, 
without the intervention of the administrator. This 
is a new and somewhat surprising proposition. It has 
never been doubted before that a patent is personal 
property, which follows the ordinary course, and goes 
to the executor or administrator in trust for the next 
of kin. The cases take this for granted, and when any 
question has been mooted, it has had reference to the 
due qualification of the executor or administrator, or 
something of that sort, as in Rubber Co. v.Goodyear, 9 
Wall. 788. The text-writers treat of patent-rights as 
personal property which goes to the executor. Norm. 
Pat. 145; Schouler Exrs., § 200. The defendant argues 
that the statute of 1870 changed the rule by omitting 
the words ‘executors and administrators’? from what 
is now section 4884, intending to makea sort of real 
estate of this incorporeal right. He has not argued 
that the widow can be endowed of it, but I suppose 
that will follow. A grant of personal property to a 
man and his heirs, without further qualification, 
means to him and his next of kin, according to the 
statute of distributions. 4 Kent Comm. (5th ed.) 537, 
note.d, and cases; Vaux v. Henderson, 1J3.& W. 338n.; 
Gittings v. McDermott, 2 Myine & K. 69; Re Newton's 
Trusts, L. R., 4 Eq. 171; Re Gryll’s Trusts, L. R., 6 Eq. 
589; Re Steeven’s Trusts, L. R.,15 Eq. 110, Re Thomp- 
son’s Trusts, 9 Ch. Div. 607; Houghton v. Kendall, 7 
Allen, 72; Sweet v. Dutton, 109 Mass. 589. Such a grant 
is simply a limitation of an estate of inheritance, hav- 
ing no reference one way or the other to the adminis- 
trator. He takes in trust for the next of kin, because 
the estate is more than a life estate. Theacts of Con- 
gress have not been drawn witb technical accuracy 
in this particular respect. Down to 1836 the word 
“executors ’’ was omitted, and patents were issued to 
the patentee, his ‘‘heirs, administrators, or assigns” 
(St. April 10, 1790, §1; 1 St. 110; St. Feb. 21, 1793, §1; 
1St., § 321); but noone ever doubted but executors 
would take the title. In 1836 executors were added, 


and the grant was to the patentee, his ‘‘ heirs, admin- 
istrators, executors or assigns.”’ St. July 4, 1836, §5; 5 
St. 119. In 1870 administrators and executors were left 
out. This omission is not significant. The law was 
not changed by it, the proof of which is that executors 
and administrators are mentioned as taking title in 
five of the sections of the Revised Statutes which re- 
enact the law of 1870. Thus, by section 4896, if an in- 
ventor dies before a patent is granted, the right to ob- 
tain it devolves on his executor or administrator, in 
trust for his heirs at law (that is, his next of kin, as we 
have seen), or to his devisees, as the case may be, which 
technically should be legatees. By section 4898 every 
patent shall be assignable, and the patentee and bis as- 
signs, ‘‘ or legal representatives,’’ may in like manner 
grant, etc. Now legal representatives usually means 
executors or administrators (Price v. Strange, 6 Madd. 
159; Re Gryll’s Trusts, I. R., 6 Eq. 589), and it has that 
meaning in this statute, for by section 4896, above men- 
tioned, by which the executors or administrators are 
authorized to apply for a patent,it is provided that 
when the application is made ‘‘ by such legal represen- 
tatives,’’ the oath shall be varied to meet their situa- 
tion. By section 4900 it is made the duty of all pat- 
entees and their assigns and “legal representatives ”’ 
to do certain acts by way of informing the public that 
the article they make or sell is patented. By section 
4922, when a patentee has innocently claimed more 
than his invention, he, his executors, administrators 
and assigns may maintain a suit on the patent, not- 
withstanding the mistake. By section 4916 if a pat- 
entee is dead, without having assigned the patent, and 
there is occasion for a reissue, it shall be made to his 
executors or administrators. From a comparison of 
these sections it is made clear that a patent-right, like 
any other personal property, is understood by Congress 
to vest in the executors and administrators of the pat- 
entee, if he has died without having assigned it. It is 
really of no consequence whether they hold in trust for 
heirs or for next of kin, so long as they take the legal 
title. 

lt was argued that Congress may have intended to 
express by the word “ heirs”’ that a patent should not 
be assets forthe payment of debts. But they have 
not only not exempted patent-rights from being taken 
for the debts of the owners, but have required that 
they should be so taken by assignees in bankruptcy 
(Rev. Stat., § 5046); and the Supreme Court have 
failed to discover such an intent, for they hold that by 
due process in chancery a patent-right may be applied 
to such payment. Ager v. Murray, 105 U. 8. 126. In- 
deed section 4898 is decisive of this question, for it ex- 
pressly provides that the legal representatives of the 
patentee may assign. Evenif this were a mere statu- 
tory power, the authority would be sufficient; but it 
is of course a recognition of a fact, and not a new grant 
of power. 





Demurrer overruled. 
a 


JURISDICTION—STATE LAWS. 
UNITED STATES CIRCUIT COURT, DISTRICT OF INDIANA. 
FEBRUARY 26, 1884.* 


Hutt vy. DIL1s. 


A bill of complaint having been filed by a ward against his 
guardian in the United States Circuit Court for Indiana, 
it was contended by the defense, that according to the 
laws of Indiana, in matters of probate, relief could be 
granted only by the courts in which the proceedings were 
had, and that these could not be made subject to any col- 
lateral proceedings. Held, that the equity courts of the 
United States are not affected by the restrictions laid by 
the several States upon their own equity courts. 


FEDERAL 





*S. C., 19 Federal Reporter, 753. 





* 19 Fed. Rep. 957. 
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()* demurrer to bill. 


Sullivan & Jones, W. L. Penfield, and E£. Callahan, 
for complainant. 


Combs, Bell & Morris, for defendant. 


Woops, J. The bill, stated generally, charges that 
the defendant was appointed guardian of the com- 
plainant by the Probate Court of De Kalb county, In- 
diana, and that as such guardian, he wrongfully and 
fraudulently sold real estate of the complainant for 
less than its value, and afterward, in like manner, pro- 
cured an order of the court for the investment of the 
proceeds of the sale in other lands, owned by the de- 
fendant, at and for asum greatly exceeding the value 
of the land, and thereupon conveyed the land to the 
plaintiff, and procured the approval of the court to the 
conveyance, by concealing from the court the fact that 
the land belonged to the guardian himself; that the 
guardian had made false and fraudulent reports, and 
had been guilty of other official delinquencies specified 
(but which need not be particularized here); and that 
in October, 1878, the defendant filed with the court his 
resignation as guardian, concerning which the entry 
of record made at the time is of the tenor following, 
to wit: ‘Which resignation is accepted.” That 
plaintiff became of lawful age in December, 1882, and 
on the next day after attaining his majority executed 
and tendered to the defendant a reconveyance by 
quitclaim deed of said land, and demanded an ac- 
counting of said guardianship, all of which the defend- 
ant refused. The prayer of the bill is ‘“‘to have 
the said record and proceedings examined in this 
court and corrected or revised; annulled, canceled, 
and set aside;’’ that the order authorizing such sale 
may be reviewed and wholly reversed; and that the 
plaintiff be restored to his rights as if the sale had not 
been made; and if this cannot be done, “that an ac- 
count may be taken of the matters and things 
charged,”’ etc., and for general relief. 

The objections made to the bill is that it showsa 
case wherein relief should be sought, and can be 
granted only in the Circuit Court of De Kalb county, 
Indiana, the court which is clothed with probate 
powers, and in which the proceedings complained of 
were had. 

In support of this view, counsel for the defendant 
insist, and the fact cannot be denied, that the Supreme 
Court of Indiana has repeatedly decided that the 
orders of the Probate Courts, whether final or inter- 
locutory, are binding until set aside; that they cannot 
be attacked collaterally; and that they can be set 
aside or corrected only in the particular court which 
made them; that a bill in equity is a collateral attack, 
and cannot be maintained in any other court. Among 
the cases cited are Spaulding v. Baldwin, 31 Ind. 376; 
Barnes v. Bartlett, 47 id. 98; Holland v. State ex rel., 48 
id. 391; Sanders v. Loy, 61 id. 298; Parsons v. Milford, 
67 id. 489; Briscoe v. Johnson, 73 id. 573; Candy v. 
Hanmore, 76 id. 125; Jennison v. Hapgood, 7 Pick. 1; 
Paine v. Slone, 10 id. 75; Negley v. Gard, 20 Ohio, 310; 
Goodrich v. Thompson, 4 Day, 215; State v. Rolland, 23 
Mo. 95; Short v. Johnson, 25 Ill. 489; Iverscn v. Loberg, 
26 id. 180; Freem. Judg., §§ 319a, 608. 

Counsel for the complainant, on the contrary, con- 
tend, that notwithstanding the statutes which confer 
probate jurisdiction upon particular courts, courts of 
equity continue to have jurisdiction in such cases, and 
consequently that an original bill of review may be 
maintained in any court of general equity powers, 
State or National, which can obtain jurisdiction of 
the parties; and cite Bond v. Lockwood, 33 Ill. 212; 
Wickizer v, Cook, 85 id. 68; Fogarty v. Ream, 100 id. 





2Story Eq., § 1339. 

Whatever may be the rule in and in respect to the 
State courts, the jurisdiction of the Federal courts, in 
such cases, if the parties be citizens of different States, 
seems to have been distinctly declared and upheld. 

In Payne v. Hook, 7 Wall. 425, a case wherein the 
bill sought “to open the settlements with the Probate 
Court as fraudulent, and to cancel the receipt and 
transfer from the complainant to the administrator 
because obtained by false representations,’’ the propo- 
sition was advanced “that a Federal court of chan- 
cery sitting in Missouri will not enforce demands 
against an administrator or executor, the State court, 
having general chancery powers, could not enforce 
similar demands.”’ In response to this, the Supreme 
Court, by Davis, J., says: ‘“‘If this position could be 
maintained, an important part of the jurisdiction 
conferred on the Federal courts by the Constitution 
and laws of Congress would be abrogated. But this 
objection to the jurisdiction of the Federal tribunals 
has been heretofore presented to this court and over- 
ruled.” 

‘“*We have repeatedly held ‘that the jurisdiction 
of the courts of the United States cannot be impaired 
by the laws of the States which prescribe the modes of 
redress in their courts, or which regulate the distribu- 
tion of their judicial power.’ If legal remedies are 
sometimes modified to suit the changes in the laws of 
the States, and the practice of their courts, it is not so 
with equitable. The equity jurisdiction conferred on 
the Federal courts is the same that the high court of 
chancery in England possesses; is subject to neither 
limitation nor restraint by State legislation; and is 
uniform throughout the different States of the Union. 
Hgde vy. Stone, 20 How. 175; Union Bank v. Jolly’s 
Admvrs., 18 id. 503; Suydam v. Broadnax, 14 Pet. 67.” 
See also Fiske v. Hitls, 11 Biss. 294; S. C.,12 Fed. Rep. 
372; Cornett v. Williams, 20 Wall. 249. 

This bill shows that the complainant is a citizen and 
resident of Illinois, and the respondent of Indiana, 
and except in the respect already considered, its suf- 
ficiency has not been questioned. The demurrer is 
therefore overruled. 


———_@——_—— 


UNITED STATES SUPREME COURT 
STRACT. 


AB- 


STocK—PLEDGEE—NO LIABILITY AS STOCKHOLDER. 
—It is well settled that one who allows himself to ap- 
pear on the books of a National bank as an owner of 
its stock is liable to creditors as a shareholder, whether 
he be the absolute owner or a pledgee only, and that 
if a registered owner, acting in bad faith. transfers his 
stock in a failing bank to an irresponsible person, for 
the purpose of escaping liability, or if his transfer is 
colorable only, the transaction is void as to creditors. 
National Bank v. Case, 99 U. 8S. 628; Bowden v. John- 
son, 107 id. 251. It is also undoubtedly true, that 
the beneficial owner of stock registered in the name of 
an irresponsible person may, under some circumstan- 
ces, be liable to creditors as the real shareholder, but 
it has never, to our knowledge, been held that a mere 
pledgee of stock is chargeable where he is not regis- 
tered as owner. Anderson v. Warehouse Co. Opinion 
by Waite, C. J. (See 24 Eng. Rep. 624.—Ep.) 
(Decided April 21, 1884.) 


EVIDENCE—TREASURY BOOKS — TRANSCRIPT.— This 
suit involved the accounts of the navy department. 
The fourth auditor is charged by law with the duty of 
examining all accounts accruing in that department. 
Rev. Stat., § 277 subdivision fifth. He has certified 
under his hand that the paper offered in evidence ‘‘is 
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atranscript of the books and proceedings of the treas- 
ury department in account with” the purser whose 
bond is in suit, and the secretary of the treasury has 
certified, under the seal of the department, to the of- 
ficial character of the auditor, ‘‘and that full faith 
and credit are due to his official attestations.’”’” What 
more need be done to authenticate the transcript 
under the seal of the department we are at loss to de- 
termine. The certificate of the proper auditor is at- 
tached and his certificate attested by the secretary of 
the treasury under the seal of the department. The 
form of the certificates and the mode of affixing the 
seal correspond exactly with what appears in Smith v. 
United States, 5 Pet. 292, where it was held, more than 
half a century ago, that the seal affixed in this way was 
sufficient for the purposes of evidence under a statute, 
of which section 886 is a re-enactment. The transcript 
is certified by the auditor, and authenticated under 
the seal of the treasury department affixed by the 
secretary, its liwful custodian. The judgment is re- 
versed and the cxuse remanded, with instructions to 
set aside the verdict and grant a newtrial. United 
States v. Bell. Opinion by Waite, C. J. 

[Decided April 21, 1884.] 


MARRIAGE—TENANCY BY CURTESY — WIFE’S PROP 
ERTY NOT SUBJECT TO HUSBAND’S DEBTS.—It is the 
right of amarried woman to any property, personal or 
real, belonging to her at the time of marriage, or ac- 
quired during marriage, which shall be as absolute as 
if she were unmarried, and shall not be subject to the 
disposal of her husband. It was the purpose of the 
statute to abolish this tenancy by the curtesy, or any 
other interest of the husband, in all her property, and 
to place her in regard to it in the condition of a feme 
sole. And it was this same property, and not part of 
it, no separate interest, or estate in it, which was ex- 
empted from liability for his debts. It would bea 
queer construction of the statute, looking at its mani- 
fest purpose, to hold that it meant, though her prop- 
erty shall never come under his control and he shall 
acquire no interest in it, and it shall never be liable 
for his debts, the use and possession, the rents and 
profits of it, may be made liable to his debts as long as 
he lives. ‘‘Inthe district the right of any married 
woman to any property, personal or real, belonging to 
her at the time of marriage, or acquired during mar- 
riage in any other way than by gift or conveyance 
from her husband, shall be as absolute as if she were 
unmarried, and shall not be subject to the disposal of 
her husband, nor be liable for his debts.’”’ We are of 
opinion that the statute (R. S., Dist. Columbia, § 727) 
intended to exempt all property, which came to the 
wife by any other mode than through the husband, 
from liability to seizure for his debts, without regard 
to the nature of the interest which the husband may 
have in it, or the time when it accrued, and that in re- 
gard to such debts, created after the passage of the 
law, no principle of Jaw or morals is violated by the 
enactment. On the contrary, if we concede, as in the 
present case, that the husband had acquired a tenancy 
by the curtesy,in her property, before such enact- 
ment, it iseminently wise and just that no other per- 
son should afterward acquire such an interest in it as 
to disturb the joint possession of it, and turn the 
family resulting from the marriage out, that it may go 
to pay his debts. The authorities cited by counsel for 
appellee rather sustain, and certainly do not contra- 
dict, this view of the matter. In the case of Rose v. 
Sanderson, 38 Ill. 247, while the court holds that a 
statute, very much like the act of Congress relied on 
here, did not exempt from sale for the husband’s debt 
his life interest in her real estate, which had become 
vested before the passage of the act, it is apparent, 
from the record, that the debt for which the writ of 





attachment was levied on that interest,existed when the 
statute of exemption was passed. Thecase states ex- 
plicitly that the act went into effect April 24, 1861, and 
the attachment was levied May 10, 1861, and the hus- 
band’s right, either by the curtesy or for the wife’s 
life, had vested long before. It might therefore have 
been held to impair the obligation of the plaintiffs 
contract if the act had been so construed as to exempt 
that interest from liability to sale for that debt. In 
the case of Stehman v. Huber, 21 Penn. St. 260, it was 
simply held that where, on a partition of an estate in 
in which the wife was a part owner, the husband ad- 
vanced a considerable sum as owelty in her behalf, he 
thereby became interested in the property allotted to 
her and conveyed to her and to him jointly, and that 
the husband, by executing a conveyance of this inter- 
est toathird person, who conveyed it to the wife, 
could not thereby defeat the existing creditor’s right 
to appropriate that interest to the payment of his 
debts. In the case of White v. Hildreth, on the other 
hand, there came before the Supreme Court of Ver- 
mont, for construction, a statute in regard to the debts 
of the husband very like the act of Congress. It enacted 
that the rents, issuesand profits of the real estate of 
any married woman, and the interest of her husband 
in her right in any real estate, which belonged to her 
before marriage, or which she may have acquired by 
gift, grant, devise or inheritance during coverture, 
shall during coverture be exempt from attachment or 
levy of execution for the sule debts of her husband, 
* * * provided this act shall not affect any attach- 
ment orlevy of execution already made. Compiled 
Stat. of Vt. of 1850, p. 403, § 15. In the case mentioned, 
32 Vt. 265, the husband had built upon and im- 
proved the land of the wife, after which she rented it 
to her son, in whose hands the rent was attached by 
trustee process for the debt of the husband. But the 
court said: ‘The legal title to the land, with the 
supervening improvements and building, is still in the 
wife. It accrued during coverture. The rent re- 
served in the lease to her son, is the rent of the land 
she owns. Thestatute expressly exempts such rent 
from the hands of his creditors. This provision of the 
statute seems to answer what otherwise must have 
been a well-founded suggestion, viz., that though this 
money is payable to the wife of the defendant, still it 
is not the rent of the freehold which the husband held 
by virtue of the coverture and the birth of issue capa- 
ble of inheriting, and is in contemplation of law en- 
tirely the husband’s without invoking the wife as the 
meritorious cause.’’ Here the court holds distinctly 
that this statute, which does not profess to abolish 
the tenancy by the curtesy, is still an answer toan at- 
tempt to subject the rents and profits to his debts, be- 
cause it declares that the property shall be exempt 
from levy for his debts. Hitz v. Nat. Metropolitan 
Bank. Opinion by Miller, J. 

[Decided May 5, 1884.] 


——__>—_—. 


STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

LACHES—GOVERNMENT NOT CHARGEABLE WITH— 
LIMITATION IN EQUITY—AFTER-ACQUIRED TITLE— 
SPECIFIC PERFORMANCE.—Time dves not run against 
the United States, and public policy forbids that the 
negligence of the officers of an immense government 
like ours should be held to create laches on the part of 
the government, except probably as to third persons 
who are strangers to transactions as to which the neg- 
ligence may occur. In United States v. Kirkpatrick, 
9 Wheat. 720, the Supreme Court say: ‘‘The general 


*19 Fed. Rep. 


UNITED 
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principle is that laches is not imputable to the govern- 
ment. The utmost vigilance would not save the pub- 
lic from the most serious losses if the doctrine of 
laches could be applied to its transactions. It would, 
in effect, work a repeal of all its securities.’ In United 
States v. Vanzandt, 11 Wheat. 190, the court say: 
“The neglect in the one case and the other imputes 
laches to the officer whose duty it was to perform the 
acts which the law required; but ina legal point of 
view, the rights of the government cannot be affected 
by these laches.” “A claim of the United States is 
not released by the laches of the officer to whom the 
assertion of that claim was intrusted.’’ Dox v. Post- 
master-General, 1 Pet. 325. ‘‘ Statutes of limitation 
do not bind the United States unless it is specially 
named therein.” Lindsey v. Lessee of Miller, 6 Pet. 
666; United States v. Hoar, 2 Mason, 311. “The un- 
authorized act of the officer of the United States (in 
the matter of a claim for or against it) cannot bind the 
United States.” Filor v. United States, 9 Wall. 49. 
Equity will not refuse to inforce an obligation merely 
because of the lapse of time, unless evidence has been 
lost, orthe rights of third parties have become in- 
volved, or the personal relations between the parties 
have been so much altered as to change the essential 
character of the obligation. See the case of Etting v- 
Marx, 4 Hughes, 312; 4 Fed. Rep. 633, where the doc- 
trine of limitation in equity is very elaborately dis- 
cussed as to suits between private individuals. A 
party agreeing to transfer property which he does 
not own at the time cannot refuse to perform his con- 
tract after acquiring title. One who, by his own 
fault, is unable to perform a part of his contract, can- 
not upon that account resist a bill for the specific per- 
formance of the rest. To permit such an objection to 
prevail would be to violatethe maxim that no man 
shall take advantage of his own wrong. See Fry 
Spec. Perf., § 294, citing Lord Eldon, who in speaking 
of one who had undertaken to convey a greater inter- 
est than he possessed, says: ‘ For the purpose of this 
jurisdiction, the person contracting under these cir- 
cumstances is bound by the assertion in his contract, 
and if the vendee chooses to take as much as he can 
have, he hasa right to that, * * * and the court 
will not hear the objection, by the vendor, that the 
purchaser cannot have the whole.’”’ See also Morss v. 
Elmendorf, 11 Paige, 287; Hatch v. Cobb, 4 Johns. Ch. 
539; Kempshall v. Stone, 5 id. 193; Fray Spec. Perf., §§ 
554, 258. Cir. Ct., E. D. Virginia. United States v. 
City of Alexandria. Opinion by Hughes, J. 

PATENT—LICENSE—SALE OF, TO SATISFY JUDGMENT. 
—A license to use a patented invention may, by a bill 
in equity, be subjected to sale for the payment ofa 
judgment debt. Cir. Ct., E. D. Pennsylvania, Feb. 11, 
1884. Mutthews v. Green. Opinion by Butler, J. 


TRUST—REVOCATION— FAILURE TO EXERCISE.— A 
trust declared by testator during his life-time, with 
the privilege of revocation, will, if unrecalled, prevail 
over the title of a residuary legatee. Testator trans- 
ferred stocks and bonds to L., upon trust to pay him 
the income while he lived, and after his death to trans- 
fer them to others, reserving the power however to 
revoke this disposition of the property at any time. 
He died, leaving the trusts unrevoked. Held, that 
the power of revocation died with him, and that upon 
his death the trusts became absolute. Cir. Ct., D. 
Vermont, March 20, 1884. Barlow v. Loomis. Opinion 
by Wheeler, J. 


ASSIGNMENT FOR CREDITOR—IMPEACHING—BURDEN 
or pROOF.—A deed of assignment prima facie good 
may be impeached for circumstances connected with, 
and conduct of the insolvent at and about the time of 
the execution of it. In such cases the burden of proof 
is on the grantor or his beneficiaries under the assign- 





ment to show the validity ofthe deed. Dist. Ct., N. 
D. Mississippi, W. D., March 3, 1884. Estes v. Spain. 
Opinion by Hill, J. 


TELEGRAPH COMPANIES—RAILROAD IS POST-ROAD-— 
Act Jury 24, 1866— ERECTING LINES — EXCLUSIVE 
RIGHT.—A railroad is, under the statutes of the Uni- 
ted States, a post-road, and accordingly the act of 
Congress of July 24, 1866, giving to all telegraph com- 
panies alike the right to construct, maintain, and oper- 
ate lines along all post-roads of the United States, is 
paramount over any agreement made by a railroad 
company securing to a telegraph company the sole use 
of its line of road for its wires. This was decided by 
the Supreme Court in Pensacola Tel. Co. v. Western 
Union Tel. Co., 96 U. S.1. lt was not held in that 
case that a telegraph company could acquire a right of 
way over a railroad without the consent of the owner 
of the railroad, or even that the act gave to telegraph 
companies the power to acquire such a right of way by 
compulsory proceedings, upon due compensation to 
the owner; and the contrary was plainly intimated. 
But the act was considered and expounded as inten 
ded, and effectual, to.deny to any one telegraph com 
pany the power to acquire any such easement in the 
lands of a railroad for telegraphic facilities as would 
exclude other companies from obtaining like privi- 
leges, and asa declaration by Congress of a policy in 
the interests of the public and of the government 
which was reasonable and lawful. Since that decision 
it has been adjudged in two cases in the Circuit Courts 
of the United States that a railroad company cannot 
grant to a telegraph company the exclusive right to 
establish a line over its right of way. Western Union 
Tel. Co. v. American Union Tel. Co., 9 Biss. 72; Wes- 
tern Union Tel. Co. v. Burlington & 8S. R. Co., 11 Fed. 
Rep. 1. See also Western Union Tel. Co. v. American 
Union Tel. Co., 65 Ga. 160. Whether an agreement of 
this kind would not be void as intended to strangle 
competition, and therefore as being in restraint of 
trade and obnoxious to public policy, irrespective of 
the act of Congress, is a question which it is not neces- 
sary to discuss; it suffices that such an agreement is 
void because contrary to the policy declared by Con- 
gress. Cir. Ct., 8S. D. New York, March 28, 1884. 
Western Union Tel. Co. v. Balt. & O. Ted. Co. Opinion 
by Wallace, J. 


ASSIGNMENT FOR CREDITORS—RESERVING INTEREST 
TO ASSIGNOR—VOID.—An assignment for the benefit of 
creditors, under the laws of Texas, wherein the as- 
signor has expressly reserved an interest to himself, to 
the exclusion of his creditors, is null, void, and of no 
effect. Lawrence v. Norton, 15 Fed. Rep. 853, fol- 
lowed. It seems to us, the following propositions are 
well taken, and can be equally supported on principle 
aud authority. The assignment in favor of creditors, 
under the act of 1879, is a contract between the assig- 
norand assignee, which while it may be aided by the 
law, must be taken and construed by the terms and 
provisions expressly stipulated therein. Donoho v. 
Fish, 58 Tex. 167; Keevilv. Donaldson, 20 Kans. 168. 
That when an assignment is made, under the third 
section of the act of 1879, any stipulation therein 
which is intended to hinder and delay non-consenting 
creditors must find warrant therefor in the law, or the 
assignment as to such creditors is null and void. 
Keevil v. Donaldson, supra; Lawrence v. Norton, 
supra; Bryan v. Sundberg, 5 Tex. 423. Seealso Jaffray 
v. McGehee, 107 U. S. 361; 8. C.,2 Sup. Ct. Rep. 367. 
The assignment in this case, which is under the third 
section, provided: ‘“Andfor said purposes the said 
Fred. Muller and A. Jacobs are hereby authorized and 
directed to take possession at once of the property 
above conveyed, and convert the same into cash as 
soon and upon the best terms possible for the best in- 
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terest of our creditors. ‘*This provision authorizes the 
assignees, in their discretion, to dispose of the assigned 
property on credit. See Moir v. Brown, 14 Barb. 39; 
Schufelt v. Abernethy, 2 Duer, 533; Rapalee v. Stew- 
art, 27 N. Y. 311; Hutchinson v. Lord, 1 Wis. 286; 
Keep v. Sanderson, 2id. 31. For other authorities 
see Bur. Assign., § 222. Itisabadge of fraud. Carl- 
ton v. Baldwin, 22 Tex. 731; and see Bur. Assign., § 
221. Such provision is not authorized by law, the said 
act of 1879 being silent as to the method of disposing 
of assigned property. The non-consenting creditors 
being compelled, under the law, to submit to a forced 
stay of execution until the consenting creditors are 
paid in full, it follows that a sale on credit, the same 
not being authorized by law, hinders and delays such 
non-consenting creditors beyond the sanction of the 
law and consequently defrauds him. It is urged that 
the assignee need not sell on credit, and unless he does 
the creditors are not hurt. This may be true, but the 
creditors are not obliged toawait the event. The as- 
sigument placed it in the power and discretion of the 
assignee to prolong the execution and closing of the 
trust for an indefinite period. This was not only un- 
authorized by law, but was against the _ policy 
of the law, for it cannot be denied that the 
policy of the law is to secure a speedy settlement of the 
trust and distribution of the assigned property. An 
assigument in favor of creditors which in effect au- 
thorizes the assignee to sell the property conveyed in 
a method not permitted by the statute, must be void, 
for contracts and conveyances in contravention of the 
terms or policy of statute will not be sanctioned. See 
Jaffray v. McGehee, supra. Cir. Ct., N. D. Texas. 
Feb., 1884. Opinion by Pardee, C. J. 


———_>————_——. 
VIRGINIA SUPREME COURT ABSTRACT. 


EXECUTORS AND ADMINISTRATORS—LIABILITY FOR 
LOSSES.—(1) Among the assets which came into the 
hands of an administrator in 1875 were $6,000 0f W. & 
O. Railroad bonds, worth at the time about $4,200, 
which were paying a good rate of interest. Two of the 
legatees repeatedly requested that these bonds should 
not be sold, they and the administrator thinking the 
bonds were likely to appreciate in value. The admin- 
istrator held them until 1877, when by the sudden fail- 
ure of the railroad they became worthless. Held, 
the administor is not responsible for the loss. (2) 
Among the assets was a note of the same railroad com- 
pany for $4,000, secured by a pledge of $8,000 of its 
bonds. The administrator demanded payment of this 
note several times, and was each time assured by the 
president of the road that it should be paid. The road 
was then paying its interest regularly. By its failurethe 
sum was also lost. Held, that under the circumstances 
the administrator should not be held responsible for 
the loss. Without doubt courts of equity have been 
accustomed from the time of Lord Hardwicke down 
to the present moment to look with indulgence upon 
the acts of trustees and other fiduciaries, and have 
showna manifest disinclination to hold them person- 
ally responsible for losses occurring in the manage- 
ment of the trust funds whenever it has appeared that 
the trustee or other fiduciary has acted in good faith, 
in the exercise of a fair discretion, and in the same 
manner in which he would probably have acted if the 
subject had been his own property. Ex parte Belchier, 
Amb. 219; Knight v. Lord Plymouth, 3 Atk. 
480; Powell v. Evans, 5 Ves. 839; Thompson v. 
Brown, 4 Johns. Ch. 619; Filliott v. Carter, 9 Gratt. 
548. And where there are no circumstances of suspi- 
cion, such as the failure to make out an inventory, or 


to have an appraisement of the estate, nor apy evi- | 





dence of mala fides on the part of such fiduciaries, I 
think to adopt the language of this court in Elliott v. 
Carter, supra, ‘That they should be _ treated 
with tenderness, and due caution should be taken not 
to hold them liable upon slight or uncertain grounds.” 
Southall’s Admr vy. Taylor, 14 Gratt. 274. Wat- 
kins v. Stewart. Opinion by Horton, J. 

[Decided Dec. 6, 1883.] 


JUDICIAL SALE—JUDGMENT CREDITOR NOT PUR- 
CHASER—EQUITIES—RESULTING TRUST—PAROL EVI- 
DFNCE.—In Cowardin v. Anderson, 8 Va. L. J. 31, we 
said: ‘*Itis well established by the repeated decisions 
of this court that a judgment creditor can acquire no 
better right to his debtor’s estate than the latter him- 
self has. The creditor takes the property or applies it 
to the satisfaction of his lien in subornation to all the 
equities which exist at the time in favor of third per- 
sons, and acourt of chancery will limit the lien of the 
judgment to the actual interest the debtor has. The 
creditor is in no just sense treated as a purchaser, and 
has no equity whatever beyond what justly belongs to 
the debtor. Floyd v. Harding, 28 Gratt. 401; Borst v. 
Nalle, id. 423; Summers v. Darne, 31 id. 791.”” It is an 
established rule in equity that if one person buys an 
estate with the money of another, and takes the con- 
veyance in his own name, a trust results by presump- 
tion of law in favor of him with whose money the pur- 
chase was made. And in such cases the trust may be 
established by parol proof; but to guard against the 
danger of perjury, and for the security of titles, the 
proof is required to be clear and distinct. Kane v. 
O’Conners, 8 Va. L. J. 77; Sugden on Vendors, 443; 
Bank of U. 8. v. Carrington, 7 Leigh, 566; Boyd v. Mc- 
Lean, 1 Johns. Ch. 584; Botsford v. Barr,2 id. 405; 
Phelps v. Seely, 22 Gratt. 573; Borst v. Nalle, 28 id. 
423; Miller v. Blose, 30 id. 745. And if part only of 
the purchase money has been advanced the land will 
be charged pro tanto. Botsford v. Barr, supra; Morey 
v. Herrick, 18 Penn. St. 129; Kane v. O’Conners, 
supra. Sinclair v. Sinclair. Opinion by Lewis, J. 


———_—_____ 


NEW JERSEY SUPREME COURT ABSTRACT.* 
NOVEMBER TERM, 1883. 

ALLUVION—TITLE BY—BOUNDARY-—AMBIGUITY 1N 
GRANT.—The increase of land adjacent to the sea- 
shore, derived from alluvial deposits, happening so 
gradually that the increase could not be observed 
while actually goingon, although a visible increase 
took place from year to year, belongs to the owner of 
the land bounded upon the sea. Rex vy. Lord Yar- 
borough, 3 B. & C. 91; 8. C.,in H. of L., 5 Bing. 163; 
County of St. Clair v. Lovingston, 23 Wall. 46. In 
grants of lands lying along the seashore, the parties 
act with knowledge of the variety of changes to which 
all parts of the shore are subject. The grantee, by 
such a boundary, takes a freehold that shifts with the 
changes that take place, and is obliged to accept the 
situation of his boundary by the gradual changes to 
which the shore is subject. He is subject to loss by 
the same means that may add to his territory; and as 
he is without remedy for his loss, so is he entitled to 
the gain which may arise from alluvial formations, and 
he will, in such case, hold by the same boundary, in- 
cluding the accumulated soil. Tyler on Bound. 40; 
Phear on Waters, 12--43; 3 Kent, 435; New Orleans v. 
United States, 10 Pet. 662--717._ A grant of lands with 
a boundary ‘along storm-tide mark of the Atlantic 
ocean,”’ will leave in the grantee that space of the 
beach which lies between the ordinary high water and 
the fast land, and is washed over by unusual tides so 





*Appearing in 16 Vroom’s (45 N. J, Law) Reports, 
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frequently as to be waste and unprofitable for use; but 
the title of the grantee will advance or recede as the 
line of storm-tide changes from time to time. The 
Camden and Atlantic Land Company, being the owner 
of a tract of land bounded on the Atlantic ocean, in 
1856 made conveyance to M. of a lot by boundaries ex- 
tending ‘to storm-tide mark of the Atlantic ocean,” 
and “‘ thence along said storm-tide mark.”’ After 1856, 
a large accretion of land occurred in front of the said 
lot by alluvial deposits, and the line of ordinary high- 
water mark and also the line of storm-tides were by 
the accretion carried out a considerable distance 
further than they were when the deed was made. 
Held, that the title of M. and those who succeeded to 
his estate was not restricted to the storm-tide line as 
it was in 1856, but that it extended to the line of 
storm-tides as that line was carried out by the alluvial 
increase. If the words ofa grant be ambiguous, the 
court will call in aid the acts done under it as a clue to 
the intention of the parties. Tyler on Bound. 124; 
Adams v. Frothingham, 3 Mass. 362; Stone v. Clark, 1 
Metc. 378; Lovejoy v. Lovett, 124 Mass. 270; Living- 
ston v. TenBroeck, 16 Johns. 14--23; Dunn v. English,3 
Zab. 126; Jackson vy. Perrine, 6 Vroom, 137;1 Greenlf. 
Ev., § 2938. Camden & Allantic Land Co. v. Lippincott. 
Opinion by Depue, J. 

CONTRACT—EXECUTORY—NOT BARGAIN AND SALE.— 
An agreement for the sale of goods in the following 
form: ‘The party of the first part agrees to sell to 
the party of the second part all the material used in 
making barrels, atthe actual cost price of the same, 
now in store. The party of the second part agrees to 
take and use the same as fast as the sugar-house re- 
quires the barrels, and to pay forthe same in notes, 
with interest added, running two months from the 
date of the same, settlements to be made semi- 
monthly.’ Held to be an executory contract, and not 
a bargain and sale. The rule that the contract of sale 
passes the property immediately, before change of 
possession or payment, so far as the duties and obliga- 
tions of the vendee are concerned, at least, seems to be 
well settled. Benj. on Sales, § 318. An agreement for 
the present sale of specific chattels, without payment 
or delivery, casts on the buyer the risk of loss. The 
law fixes the risk where the title resides. Joyce v. 
Adams, 8 N. Y. 291; Leonard v. Davis, 1 Black. 476; 
Bessell v. Balcom, 39 N. Y. 275. The sale of all the 
vendor’s material for making barrels then in store 
was a sufficient specification of the property to appro- 
priate it to the contract. It was not likea sale ofa 
part out of abulk. And the price to be paid is suf- 
ficiently certain, being ascertainable by reference to 
an existing fact—their cost. The whole agreement 
however must be construed together, and the latter 
clause, which provides that the party of the second 
part is to take and use the material as fast as the 
sugar-house requires the barrels, and to pay for the 
same, etc., is an essential qualification of the first part 
of the contract, which if standing alone, would import 
au absolute sale. Brock v. O’Donnell. Opinion by 
Kuapp, J. 


MUNICIPAL CORPORATION—POWER OF ASSESSM ENT— 
BENEFITS.—(1) Unless restrained by express words, 
the authority to impose special assessments fur muni- 
cipal improvements is a continuing power. 2 Dill. 
Mun. Corp., §§ 686, 780; Green v. Hotaling, 15 
Vroom, 347. (2) A sewerin the city of Hoboken, for 
which an assessment had been levied, by reason of the 
uneven sinking of newly-made land, ceased to conduct 
sewage toward its outlet, but allowed its contents to 
flow out upon low lands and become anuisance. Held, 
that an assessment fora new sewer to do the work 
which the old one was intended to do was legal. (3) 


No person whose lands are not so placed as to permit 





of a present connection with the sewer can be assessed 


for benefits. State v. Elizabeth, 11 Vroom, 274. 

McKevitt v. Hoboken. Opinion by Reed, J. 
ee ee 

MISSOURL SUPREME COURT ABSTRACT.* 


NEGLIGENCE—TRAIN NOT STOPPING AT WAY-STA- 
TION.—A passenger buying a ticket to D. station on 
defendant's road, was told by the ticket agent to take 
a particular train. She did accordingly. The train 
proved to bean express, not allowed by the regula- 
tions of the company to stopat D., but she did not 
know this until informed of it by the conductor after 
the train had started. She told him of the direction 
the agent had given her, and insisted on being let off 
at D. He took up her ticket, but refused to stop at 
D., and took her to the next stopping place beyond. In 
an action against the company, held, that the plaintiff 
ought to have counted on the negligent misdirection of 
the ticket agent,and not on the refusal of the conductor 
to stop, for he could not have done otherwise. Mar- 
shall v. Railroad Company. Opinion by Hough, 
©. J. 

PARTNERSHIP—-NOTE MADE IN FIRM NAME.—Money 
was borrowed on the credit of « firm and used for the 
purposes of the firm, but the individual note of one of 
the partners was given for it, and by mistake of the 
lender was accepted. Afterward when the mistake 
was discovered, the lender demanded and received 
from that partner the note of the firm in lieu of his 
own note. Held, that this was not the giving ofa 
partnership note for an individual debt, and that the 
latter note was binding on the firm. Distinguishing 
Farmers’ Bank v. Bayless, 35 Mo. 428. Meader v. Mal- 
colm. Opinion by Norton, J. 


JUDGMENT—APPEAL—ABATEMENT OF ACTION.—(L) 
The perfecting of an appeal from the judgment ofa 
justice of the peace divests the judgment of its legal 
effect, and if the case be one in which the cause of ac- 
tion does not survive, upon the death of the party 
before the entering of a lawful judgment in the appel- 
late court, the action will abate. Turner v. North- 
cut, 9 Mo. 252. (2) A prosecution for violation of a 
city ordinance abates upon the death of the defendant. 
State v. Perrine, 56 Mo. 602; Kansas City v. Clark, 68 


id. 588. Town of Carrallton v. Rhomberg. Opinion by 
Martin, Comr. (As to first point see ante, p. 57.— 
Ep.) 


———__>___—___ 
PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

MARRIAGE — HUSBAND AND WIFE CARRYING ON 
BUSINESS—ONE DYING—GIFT—TITLE TO FUND IN SAV 
INGS BANK.—The earnings of a wife belong to her hus- 
band, save in those exceptional cases specified by acts 
of Assembly. Such earnings do not therefore belong 
to the wife unless the husband has made a gift of them 
to her. A widow, carrying on a butchering business 
in premises belonging to her late husband, married 
again. Husband and wife continued to carry on the 
business, in which the husband was not versed. It was 
chiefly through her skill, industry and economy that 
profits were realized. A portion of those profits were 
put aside in a savings fund in the wife's name, but 
there was no evidence to show that the husband knew 
of the existence of such deposit. Immediately after 
the wife’s death the husband inquired for the deposit- 
book, and declared that the money was or ought to be 
his. On the settlement of the account of the wife’s 





*A ppear.ng in 78 Missouri Reports. 
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administrator: Held, that the profits of the business 
all belonged primarily to the husband; that there was 
no sufficient evidence to show that he had made a gift 
of them to his wife, and that the husband was enti- 
tled to the sum in question accordingly. That the 
mere possession of money by the wife is not sufficient 
evidence of her ownership was settled by Parvin v. 
Capewell, 9 Wr. 89, where it was said: ‘‘A mere gift of 
money to a wife is not a settlement of it as her separate 
estate, for it may be for safe-keeping and deposit, with- 
out any intention todivest the husband’s title. And 
her possession of funds ordinarily implies no more 
than that she is holding them for her husband.”’ This 
is settled law, and is peculiarly applicable to this 
case. Thereis not a scintilla of proof of any intention 
of the appellant to makea gift of this money; nothing 
can be implied from the facts beyond the mere cus- 
tody thereof on the part of the wife. The cases cited 
by the learned judge do not sustain his conclusions. 
Herr’s Appeal, 5 W. & S. 494, was a case in which there 
was strong evidence of a gift, and this court said: ‘‘But 
such gift must be established by clear and convincing 
proof, not only of the act of donation and delivery, but 
of her separate custody of it."", The same doctrine is 
held in Tripner v. Abrahams, 11 Wr. 220. In Bachman 
v. Killinger, 5P. F. Smith, 414, it was held that the 
possession by the wife of the husband’s moneys, se- 
curity and property is very slight evidence of the trans- 
fer of the ownership, and his possession of her chattels 
ought to be considered still less evidence of title in 
him. In Crawford's Appeal, 11 P. F. Smith, 52, the 
husband informed his wife that he had added $3,000 to 
her money; he directed his clerk to credit her in his 
books with the $3,000 as cash received from her, and it 
was done. He credited her regularly with the interest 
of that sum in connection with the other sums belong- 
ing to her until his death. Held, that this was an exe- 
cuted gift followed by an express trust for his wife, 
and payable to her from his estate, but that it could 
not be supported asa debt. In addition it appeared 
that the husband had that amount of his wife’s money 
in his possession. Here there was a plain intent to 
make a gift, followed by a positive unequivocal act. 
But where there isa mere permissive act, such as to 
allow the wife to be a custodian of his money, I know 
of no casein which it has been held that a gift can be 
implied from such act. McDermott’s Appeal. Opin- 
ion by Paxson, J. 

[Decided April 28, 1884.] 


WILL — CREDITORS — EXEMPTION — INTEREST.—A. 
died, leaving a wifeand son. Byhis will he devised 
his real estate to his wife. The real estate was incum- 
bered by a judgment against A. and by debts of A.,, 
which upon his death became liens against it. Subse- 
quently the wife died, also indebted. The real estate 
being sold under order of court for payment of her 
debts: Held, that the son was entitled to claim the 
$300 exemption out of the proceeds in priority to the 
claims of his mother’s creditors, but that his father’s 
creditors must be satisfied in full before he could 
claim such exemption. Interest could not be recov- 
ered upon the judgment against A. after the confirma- 
tion of the sale in the above case. King’s Appeal, 3 
Norris, 345; Himes’ Appeal, 13 id. 381, distinguished. 
Wauger’s Appeal. Opinion per Curiam. 

[Decided Feb. 25, 1884.] 


WILL—“‘ CHILDREN ’’—CONSTRUCTION.—When a par- 
ent or ancestor, in designating the object of her 
bounty, speaks of ‘‘the children,”’ the more reasona- 
ble construction is that children in being, or those 
likely to be born of an existing marriage, were in- 
tended, rather than those who at some remote and in- 
definite future timé might possibly be born of a mar- 
riage neither existing nor in contemplation. A testa- 





trix devised certain real estate to her daughtor A. for 
life, and at her death to A.’s daughter B. in fee simple; 
and in case of B.’s death “then to be divided amongst 
the children.” A was enceinte at the time of the will, 
and testatrix knew it. B. was not married until long 
after the testatrix’s death, and then died before A. 
Held, upon A.’s death that the expression ‘the chil- 
dren ’’ in the will must be taken to refer to A.’s chil- 
dren, and not to B.’s, and that the former were there- 
fore entitled to the real estate. The inquiry now is, 
what was the intent of the testatrix? That intent 
gathered from the whole will furnishes the cardinal rule 
of construction. When it is not inconsistent with cs- 
tablished rules of law, and manifested with sufficient 
certainty, it must govern. Middleswarth’s Admr. v. 
Blackmore, 24 P. F. Smith, 414; Schott’s Estate, 28 id. 
40; Reck’s Appeal, id. 432. Facts existing and known 
to the testatrix at the time she executed the will, fur- 
nish strong aid in arriving at her intention. When a 
parent or ancestor in disposing of property, and in 
designating the objects of her bounty, speaks of ‘the 
children,’’ we think it more reasonable to assume that 
she intended those in being, or those likely to be born 
of an existing marriage, rather than those who at some 
remote and indefinite time in the future might possi- 
bly be born of a marriage neither existing not contem- 
plated. Asthenafairand reasonable intent can be 
given to the language of the will by applying it to the 
children nearer to the testatrix, we cannot so construe 
it as to disinherit them and carry the property to those 
more remote, and who wethink did not enter into the 
thought of the testatrix. Webb v. Hitchins. Opinion 
by Mercur, C. J. 

{Decided March 17, 1884.] 


——__.——___———. 
IOWA SUPREME COURT ABSTRACT. 


JUDICIAL SALE—VOID—GETTING TITLE AT SUBSE- 
QUENT SALE.—A person who is not in possession of 
real estate, but who claims title thereto under a void 
tax deed, can become a purchaser at a subsequent tax 
sale, and claim title by virtue of his purchase. This 
question was determined adversely to appellant in 
Mallory v. French, 44 Iowa, 133, which is in accord 
with Coxe v. Gibson, 27 Penn. St. 165; Bowman v. 
Corkrill, 6 Kan. 331; and Blackwood v. Van Vleit, 30 
Mich. 119. Neal v. Frazier. Opinion by Seevers, J. 
[Decided April 25, 1884.] 


CoUNTY—CLAIM AGAINST — ACCEPTING PART, NO 
SUIT FOR BALANCE.—Where a claim against a county 
is presented to the board of supervisors, and they al- 
low a part of it and reject the rest, a claimant accept- 
ing the portion allowed, knowing that the rest’ has 
been rejected, cannot recover in an action for the por- 
tion rejected. Wapello Co. v. Sinnaman, 1 G. Greene, 
413. That was a case where a claim was presented 
against the county, and part of it was allowed and the 
balance rejected. The court said: “Ifthe plaintiff 
in this case presented his claim for allowance, and it 
was in part allowed by the board, and he accepted the 
amount thus allowed, he should not be permitted to 
afterward sue for the balance. The acceptance of the 
part allowed should be considered satisfaction for the 
whole.’”’ It is contended however that a different rule 
was announced in Fulton v. Monona Co., 47 Iowa, 622. 
In that case it was not shown that the claimant re- 
ceived the part allowed on the claim with knowledge 
that the balance had been rejected, and the case is 
made to him upon this fact. Thecase isin no man- 
ner in conflict with Wapello Co. v. Sinnaman. It is 
claimed however that the defendant was bound to pay 
the full amount of the claim, because it had been ap- 
proved by the board of health, But having held that 











180 


THE ALBANY LAW JOURNAL. 








the plaintiff, by accepting the amount allowed him by 
the board of supervisors, with knowledge that the 
balance had been rejected, cannot maintain the action 
we cannot consider the effect of an approval of the 
claim by the board of health. Brick v. County of 
Plymonth. Opinion by Rothrock, C. J. 

[Decided April 25, 1884.] 

———_>—__——— 
ALABAMA SUPREME COURT ABSTRACT. 


CosTs—DISMISSAL OF SUIT — DISCRETION. — When- 
ever an actor or plaintiff declines to proceed further 
and dismisses his own suit, he thereby takes on him- 
self the costs he has caused to be incurred. 2 
Dan. Ch. Pra., star page, 1376 et seq.; Beames 
on Costs (22 law lib.), star page 228; Cooth vy. 
Jackson, 6 Ves. 12, 41; Brooks v. Byam, 2 Sto. Rep. 
553; Eastburn v. Kirk, 2 Johns. Ch. 317; Saunders v. 
Frost, 5 Pick. 259; Due v. Pidcock, 7 Halst. 363; Bruce 
v. Gale, 2 Beasly (N. J. Ch.), 211; Moses v. Dade, 58 
Ala. 211; Wykam v. Wykam, 18 Ves. 395, 423. The 
present case is presented in a different aspect. After 
the original bill and the original answers were filed, 
the defendants purchased their peace, or purchased 
the complainant’s cause of action. One term of the 
contract was that complainant was to dismiss his suit. 
This he failed to do, and defendants were forced to 
set up the release in bar of the further prosecution of 
the suit. They did thisin anamended answer. They 
probably should have raised it by cross bill; but no 
objection was made to the form of its presentation. 
Moses v. Dade, 58 Ala. 211; Jones v. Clark (in MS.), 
Ala. Being raised by the pleadings and the case 
going off on that defense, the exercise of the judicial 
function was necessarily called into requisition. This 
case is therefore brought directly within the rule 
which allows to the chancellor a discretion in the im- 
position of costs; a discretion which we cannot revise. 
Allen v. Lewis. Opinion by Stone, J. 

[Decided Jan., 1884.] 


——__—_. 


CRIMINAL LAW. 

FLIGHT — PRESUMPTION OF GUILT ARISING FROM.— 
Flight from a charge of crime raises a presumption of 
guilt; but this presumption may be modified or over- 
thrown by evidence showing that the flight was occa- 
sioned by other causes than consciousness of guilt, and 
when there is such evidence the jury should be directed 
to consider it and determing how far it tends to re- 
but the presumption. State v. Phillips, 24 Mo. 475; 
State v. Williams, 54 id.170; State v. Mallon, 75 id. 
355. Sup. Ct.,Mo. State v. King. Opinion by Hough, 
Cc. J. (78 Mo. 555.) [See 7 Am. Rep. 592; 35 id. 
69; 119 Mass. 312; 56 Ga. 113. Must be actual, not con- 
structive. 8 Phila. 606.—-Ep.] 

INTENT—KNOWLEDGE—CHARGE ERRONEOUS.—On an 
indictment for selling cattle, knowing them to be un- 
der quarantine, evidence was given on the trial of 
facts tending to create a belief in the mind of defend- 
ant that the quarantine had been removed when the 
sale was made. It was he/d error in the court to refuse 
on request to charge for an acquittal if the jury found 
that the defendant did so believe in those facts. sa 
general rule intent and knowledge is of the Oh 
sence of crime, and wherever a statute makes a guilty 
knowledge part of the definition of an offense, knowl- 
edge is a material fact to be averred and proved. Rex 
v. Jukes, 8 T. R.536. And the burden of proof,which in 
such case does not shift,iscast upon the State. 1 Lead. 
YW. Cas. 553. The sale of cattle is in itself an innocent, 
lawful act. The statutory offense is selling in violation 
of a known interdict. hen the case shows that a de- 
fendant, onfairand just grounds, believed the legal 
impediment to be out of the way, guilty knowledge is 
disproved and a defense is made. Sup. Ct., N J. Hess 
v. State. Opinion by Knapp, J. (16 Vroom, 445.) 


[Where intent is an essential element to constitute a 
crime the defendant may testify as to it. 60 N. Y. 221; 
18 Am. 


Rep. 158.—Eb.] 








CORRESPONDENCE. 





Mr. MILLER ON Mr. FOWLER’S PAMPHLET. 


Editor of the Albany Law Journal: 

Will you allow me through the JOURNAL to saya 
few words on the one sentence of Mr. Fowler's learned 
and enthusiastic essay on ‘ Codification in the State 
of New York,’’ which appears to me to bear upon the 
practical question of the adoption of Mr. Field’s Civil 
Code? 

On page 66, Mr. Fowler declares that ‘‘a poor Code 
is better than no Code.”” His idea of a Code may be 
gathered from what he says on page 16. ‘‘A true 
statement of codification is concerned only with those 
larger principles indicated ; those which have the force 
of law universally, or independently of the peculiar 
group of facts to which they have been applied.” 

Is it not conceivable that these “larger principles” 
should be stated in a statute so imperfectly, that our 
legal system would be thereby injured, instead of 
benefited? We all know what work our Legislature 
makes with very simple principles; by calling a stat- 
ute a *‘Code”’ we cannot secure it any especial immu- 
nity, although Mr. Fowler appears to think so. He 
says on page 52: ‘But this may safely be claimed 
for codification. It will tend to certainty in legal ad- 
ministration; it willenable us to remove the enormi- 
ties of the case law; it will render the frame-work of 
the law accessible to the unlearned, and mainly it will 
afford more exact bases for forensic discussion. It 
will also introduce simpler methods of logic. * * * 
Another merit may be and is claimed for codification, 
that it will ultimately necessitate a higher type of leg- 
islative activity.”” Will any statute, no matter how 
“poor,” if called a ‘‘ Code,” necessarily produce any 
or all of these results? 

If not, can any one favor Mr. Field’s Code, without 
having convinced himself by an examination that it is 
nota ‘‘poor’’ Code? That examination is all that the 
opponents of the Code ask for. But it should be 
made, not as though a digest were being examined, by 
taking one or two sections and ascertaining their 
agreement with the authorities, but by an examina- 
tion of the whole work and by a comparison of the 
different parts, so as to ascertain how it will stand the 
strain which will be put upon it, after it becomes a 
statute, when immense interests may depend upon the 
interpretation of any sentence and when every other 
section will be ransacked to find aid for the various 
interpretations. Every lawyer of whom [ happen to 
know that he has personally examined this Code 
thoroughly, agrees with the opinion expressed in my 
pamphlet of 1882, that is ‘* poor’’ beyond amendment ; 
and the object of this letter is to emphasize che fact 
that whatever opinion lawyers may hold on the sub- 
ject of codification in general, no one should advocate 
this Code without having examined it thoroughly, and 
examined it as a statute. 

Respectfully yours, 
J. BLEECKER MILLER, 

New York, Aug. 20, 1884. 





NOTES. 

MHE American Law Review for July-August con- 

tains the following leading articles: A sbort his- 
tory of the Supreme Court (England) and its proce- 
dure, by T. W. Tempany; Injunction against Crimi- 
nal Acts, by Seymour D. Thompson; Liability of Em- 
ployer, for wrongful acts of persons serving him in the 
course of anindependent employment, by H. A. Har- 
man. 
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CURRENT TOPICS. 





i \ E have received from Mr. Simon Sterne, and 

have perused with pleasure and instruction, 
the paper which he read at the late meeting of the 
American Bar Association, on Prevention of Defec- 
tive and Slipshod Legislation. It isan exceedingly 
able and suggestive production, and was eminently 
worthy of the discussion which it elicited, and of 
the reference made of it to the committee on juris- 
prudence and law reform. We shall give the paper 
in full week after next, and we hope our State Bar 
Association will pay heed to its lessons, The reader 
will find in it an excellent account of the English 
methods of legislation, which will probably be 
novel to most of them, and some pregnant compari- 
sons between those methods and our own. ‘This is 
a most vital topic, and Mr. Sterne has struck it vig- 
orously. Perhaps we should not quite agree with 
him about bi-ennial sessions; that is to say, while 
we might agree that the reason generally given for 
them is unsound, yet really there may not be in 
most States any need of more frequent. sessions. 
We might, perhaps, also consider some of Mr. 
Sterne’s analogies a little out of parallel. We are 
much impressed by his idea that there is less legis- 
lative corruption than there seems, and that most 
of the attempted corruption reaches not beyond 
the lobby. Unquestionably, many a good legisla- 
tor’s vote is supposed by promoters or opponents of 
bills to be bought and sold, without his ever hear- 
ing of such a transaction, or even being ap- 
proached. We would fain believe in Mr. Sterne’s 
theory on this point. We commend his sugges- 
tions to our senators, some of whom we know to 
be genuinely interested in the idea of improving 
and regenerating our legislative methods and prac- 
tices, 


At the same meeting Mr. David Dudley Field 
introduced the following resolution, which was 
unanimously adopted: ‘*That a special committee 
of five be appointed by the president, to consider 
and report at the next annual meeting, whether the 
present delay and uncertainty in judicial adminis- 
tration can be lessened, and if so, by what means.” 
Thus early has Judge Dillon’s address begun to 
show the promise of fruitage. 


We are told that the ‘‘ banquet ” (how we detest 
that word!) was a very amusing occasion. Among 
the toasts was one to the ‘‘evils of codification,” 
to which, naturally, Mr. Field was called to re- 
spond. We can imagine that the speaker was very 
pathetic on this theme. The tears he shed were 


doubtless as abundant as those of the “ Walrus and 
when they regretted the necessity 
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the Carpenter,’ 





of eating up the oysters whom they had invited to 
walk, in the immortal verses in “Alice in Won- 
derland ”— a delicious bit of nonsense which every 
well-educated lawyer should read at once if he has 
not already done so. 


We feel relieved. We have found out the cause 
of that earthquake the other day. It was the 
‘‘sensation” created by her blessed majesty, the 
queen’s proclamation, ‘‘ that in all times hereafter 
the judges of county courts in England and Wales 
shall be called, known and addressed by the style 
and title of “His Honour” prefixed to the word 
‘‘Judge” before their respective names, and shall 
have ‘‘Rank and Precedence next after Knights 
Bachelors.” We hope Henry, Duke of Norfolk, 
will see to this at once, as the queen commands 
him. 


Such privileges as the above ought to compen- 
sate for some pecuniary disadvantages of the legal 
profession in England, as for example, the inability 
of a barrister to compel payment of his fees. Ina 
recent case the Master of the Rolls said that any 
agreement as to fees between solicitor and barrister 
‘*was wholly unprofessional, and equally dishonor- 
able to both parties.” The barrister’s only safety is 
in exacting his fees beforehand, and this seems to 
us an unreasonable requirement. It seems to us a 
great deal better to let every barrister be his own 
attorney and solicitor, if he wishes, as is the cus- 
tom among us. This seems to us as little demoral- 
izing as all this business of retainers, reminders, re- 
freshers, etc. 


In a notice of Dr. Wharton’s ‘Commentaries on 
American Law,” the London Law Times remarks: 
“Tt is acurious point that while the judgment of 
the Supreme Court of the United States as to the 
constitutionality of any given proceeding is deci- 
sive as to the case in litigation, neither the execu- 
tive nor the legislature are concluded thereby from 
acting directly in the teeth of the court’s decision. 
And we may here note that a description of the 
executive as ‘he’ reads extremely oddly. The 
striking point about the whole is the excessive de- 
liberation with which over-hasty legislation is 
guarded against, and the very careful provision 
made by the various amendments to the Constitu- 
tion of the United States for the overruling of any 
legislation, either by Congress or by the several 
States, oppressive in its character to individuals or 
classes. And this brings us to a notable decision 
under the fourteenth amendment, in Kinney’s case, 
30 Gratt. 858, in which it was held that a State law 
forbidding marriage between whites and persons of 
African descent does not discriminate against the 
latter, because the prohibition applies to both cases 
alike. Similarly it has been held in Pace v. Ala- 
bama, 106 U. 8. 583, that affixing a greater punish- 
ment to adultery between a negro and a white than 
is imposed on adulterers of the same race does not 
discriminate against persons but against the offense. 
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Logically, it may be allowed, these rulings are de- 
fensible, but it is not a little amazing that Dr. 
Wharton records these decisions without a word of 
disapproval, and even seems disposed to defend 
them.” It is curious how incapable the English 
seem to be of comprehending our Federal system 
and laws. 

We regret the necessity of dividing Mr. Court- 
landt Parker's address, the first installment of which 
we give this week, but we judged it better to divide 
it than to give up a whole number to it. It is an 
important paper, and as it comes but once a year we 
do not grudge the space. Its history of New Jer- 
sey railway taxation is very interesting. 


a 


A LEGAL ROMANCE, OR THE SWINFEN 


CASES. 


OME thirty years ago there dwelt in Stafford- 
shire an old country gentleman named Sam 
Swinfen, the possessor of an estate valued at be- 
tween £60,000 and £70,000. He had inherited his 
property somewhat unexpectedly, and was accus 
tomed to complain of the ruinous condition in 
which he found it, the Manor House, Swinfen Hall, 
being so dilapidated as to be almost uninhabitable, 
and the most valuable article therein being, as he 
averred, a half barrel of sour beer in the cellar. 
This state of things he ascribed to the extravagance 


of his predecessor in the title, and for many years 
he and his wife passed a secluded life in two rooms 
of the old mansion — on her death in 1848, how- 
ever, he invited his only son, H. I. Swinfen, to take 


up his abode with him. This the younger man 
did, bringing with him his wife, with whom he had 
contracted a romantic marriage against his father’s 
approval. The old sore was healed, and a complete 
reconciliation took place. The son set about im- 
proving the estate, with marked success, and all 
went well till the latter’s sudden death in 1854. 
The father was now eighty years of age, and ina 
state of physical, and as it was then thought, men- 
tal paralysis. In fact, friends of the family, writ 
ing in the widow’s behalf in answer to letters of 
condolence, stated that “old Mr. Swinfen was hap- 
pily spared the shock, being incapable of understand- 
ing the loss he had sustained.’’ Under these cir- 
cumstances the widow, who, let us state at once, is 
the heroine of our tale, actually took some steps to 
test his sanity, but the doctors differing, nothing 
was done. 

The old gentleman, in fact, was not insane. He 
knew that in default of a will the estate would 
pass to the heir-at-law and representative of his 
predecessor, Captain Swinfen, of the Sixth 
Dragoon Guards, and after due consideration he 
gave instructions for, and executed a will, whereby 
he devised the whole property to the widow. The 
will was made on July 7, 1854, and on the 26th of 
the same month the testator died. 

Thereupon, Captain Swinfen cast about for means 


of upsetting the testament, and invoked to his aid 
the old familiar friend of lawyers —‘‘ mental inca- 
pacity.” He filed a bill in Chancery, and by con- 
sent an issue devisavit vel non was sent down for 
trial, and came on for hearing before Cresswell, J., 
and a special jury at Stafford Assizes on Saturday, 
March 15, 1856. For the widow, plaintiff on the 
issue, Sir F. Thesiger, afterward Lord Chancellor 
Chelmsford, was specially retained to lead, and on 
the other side appeared the famous Chief Justice 
Cockburn, then attorney-general. 

On the first day’s hearing the ladies who had 
written the letters after the son’s death were called, 
and in cross-examination admitted their previous 
statements as to the old man’s incapacity to recog- 
nize his loss, he having actually stated to one of 
them that the person dead was Mrs. Swinfen., 
Other damaging points also were made against the 
will, and Thesiger was so impressed that he sent 
for the widow to his lodgings, and strongly urged 
her to leave the matter in his hands to settle as best 
he could, It appears the judge had privately inti- 
mated to Thesiger his opinion that the case was 
going against him, and Thesiger led the widow to 
understand that the defendant offered to settle on 
her an annuity of £1,000 if she would give up the 
estate. This, with that courage and _ pertinacity 
she showed from beginning to end of the litigation, 
she absolutely refused. She was ultimately pre- 
vailed upon to take the night to think the matter 
over, but next morning saw no change in her de- 
termination, and she telegraphed to Thesiger 
‘‘offer refused.’”” We may judge then her astonish- 
ment, when on arriving at court on Monday morn- 
ing, she was met by her counsel leaving the court 
room, and coolly informed that he had done the 
best he could for her, and had settled the matter 
on the terms originally proposed. Sir H. Burrard 
was with her, and demanded of Thesiger by whose 
authority he had acted. ‘‘ By yours,” replied Thesi- 
ger. ‘* The deuce you did!” exclaimed Sir Harry. 
Thesiger, however, marched off, and the widow was 
left to digest the situation as best she could. 

But if the heir had a verdict, the widow had pos- 
session, and to possession she clung. From the 
beginning she had asserted that she would stand 
or fall by the will, and at this crisis she rose to the 
occasion like Maria Theresa, and abandoned by all 
she quietly returned to the Hall, and awaited 
events. Speedily possession was demanded and 
refused. The heir’s next step was to take arule nisi 
for attachment against her. This was quashed on 
the ground of insufficient proof of disobedience 
(Swinfen v. Swinfen, L. J. R. 25, C. P. 303), but the 
court consisting of Cresswell, Williams and Willes 
all seemed to agree that the compromise was 
binding. 

Another rule accordingly was taken out (Swinfen 
v. Swinfen, L. J. R., 26 C. P. 97), in answer to 
which Mrs. Swinfen made an affidavit setting out 
all the facts. Fortunately for her Crowder, J. 
happened to be sitting this time, and he held dis- 





tinctly that the mere relationship of counsel and 





THE ALBANY LAW JOURNAL. 


183 





client did not give a general power to compromise, 
and that there was no special authority shown, but 
on the contrary an emphatic repudiation. The 
other judges held ‘to their previous views, but the 
practice of the court being to confirm rules for at 
tachment only when the judges were unanimous, 
the rule fell through, and the widow escaped as by 
fire. 

The heir, who evidently had more confidence in 
the verdict already obtained than in the result of a 
fresh trial, went to chancery with a supplemental 
bill for a decree for a specific performance of the 
compromise (Swinfen v. Swinfen, 27 L. J. R. Eq. 35), 
and now a fresh actor appeared upon the scene, in 
the person of Kennedy, a provincial barrister prac- 
ticing at Birmingham, who had taken up the for- 
lorn widow’s cause, and who proved a champion 
very different from Thesiger. The Master of the 
Rolls, Romilly, in an able and exhaustive judgment, 
rejected the compromise, taking the same view as 
Crowder, that counsel had no power to give estates 
away at his own discretion. He instanced with 
approval a case within his own knowledge where a 
great advocate had in open court refused to consent 
to a compromise actually agreed to by his client, on 
the ground that the client did not understand the 
sacrifice he was making, and refusing the specific 
performance prayed, he ordered a new trial. 

This judgment was the first crumb of comfort 
that had fallen to the widow’s lot, but was, of 
course, far from pleasing to the heir, who appealed 
—only to get an excoriation from the lord justices 
(Swinfen v. Swinfen, 27 L. J. R. Eq. 69), Knight 
Bruce observing that the heir’s attempt was only 
pis aller, and varying the Master of the Rolls’ de- 
cision in the widow’s favor, so far as to give her 
costs of the suit. 

The new trial accordingly came on at Stafford in 
March, 1858. The evidence of the letters re- 
mained, but a mass of other evidence was put in, 
all tending to show that the testator’s mental facul- 
ties, if impaired at all, were not so damaged as to 
deprive him of testamentary competency. The 
judge summed up against the widow, but the jury 
were not influenced by his lordship, and returned 
a verdict establishing the will, a result due princi- 
pally to the able advocacy and thorough mastery 
of the case displayed by Kennedy. 

The heir was not yet shaken off however. He 
went to the Master of the Rolls for a new trial 
(Swinfen v. Swinfen, 28 L. J. R. Eq. 849), but far 
from getting it the Master stated that had the ver- 
dict been otherwise he would have sent the case 
down again. In the course of argument Kennedy 
went far and wide for instances of physical imbe- 
cility combined with mental competency. Many 
eminent characters in history were referred to, 
amongst others the great Marlborough, who stricken 
with paralysis, his mouth awry, unable to articulate, 
was yet competent to make a most important 
codicil just before his death. Lord Eldon, the 
famous chancellor, Sir Herbert James Fust, who 
suffered from the very disease which affected the 





testator, and a recent judge (not named) who, 
though struck with hydrocephale, yet performed 
his duties ‘ with transcendent ability” to the very 
last. The whole report, in fact, 1s well worth 
reading by the student of medical jurisprudence. 

The writer ventures to think, from his limited 
observation of human nature, that the desire for 
vengeance is usually stronger with the fair sex than 
with their soi-disant lords and masters. Mrs. Swin- 
fen was no exception to this rule. Flushed with 
victory she now entered the lists against her late 
counsel, the august chancellor himself, and sued 
Lord Chelmsford for damages for a ‘‘ fraudulent ” 
compromise against instructions. Swinfen v. Chelms- 
ford, L. J. N. 8. Exch. 383. This however was a 
little too much, and the court unanimously dismissed 
her suit, and settled by its decision the powers and 
responsibilities of counsel. And here, if this were 
a novel, and not a statement of facts, would come 
the obvious and happy conclusion, viz.: the marri- 
age of the plucky widow to her devoted advocate, 
and the usual notice in the Times, ‘‘ St. George's, 
Hanover Square — Swinfen to Kennedy. No cards.” 
But ‘unfortunately the affairs of mankind seldom 
end correctly. Mrs. Swinfen did not become Mrs. 
Kennedy, but she did become Mrs. Brown, and 
thereupon followed another great suit, viz.: the 
leading case of Kennedy v. Brown and Wife, 32 L. J. 
R., C. P. 137. Kennedy alleged that having given 
up his other practice, and devoted himself wholly 
to the advocacy of the widow’s rights, both at the 
bar and by writings and pamphlets, ‘designed to 
render her cause popular,” she had agreed in return 
to pay him a fee of £20,000 in the event of suc- 
cess, and for this sum he sued. Upon the argu- 
ment English common lawyers became civilians for 
the nonce, and went deep into the mysteries of the 
‘‘Jex cincia,” and the old usages of the Roman 
patrons and advocates, C. J. Erle presided, and 
delivered perhaps his finest judgment, settling 
what in fact had hardly before been seriously 
doubted, that an English barrister’s fee is an honor- 
arium, and cannot be made the subject of a legal 
claim. He was terribly hard on poor Kennedy, but 
as a specimen of judicial eloquence his deliverance 
can hardly be surpassed, and we cannot resist the 
temptation of quoting therefrom the following de- 
scription of a model advocate: ‘‘We are aware 
that in the class of advocates, as in every other 
numerous class, there will be bad men taking the 
wages of evil and therewith also for the most 
part, the early blight that awaits upon the servants 
of evil. We are aware also that there will be 
many men of ordinary powers performing ordinary 
duties without praise or blame, but the advocate 
entitled to permanent success must unite high pow- 
ers of intellect with high principles of duty. His 
faculties and acquirements are tested by a ceaseless 
competition, proportioned to the prize to be gained, 
that is, wealth and power and honor without;and ac- 
tive exercise for the best gifts of mind within. He 
is trusted with interests and privileges and powers 
almost to an unlimited degree. His client must 
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trust to him at times for fortune and character and 
life. The law trusts him with a privilege, in re- 
-spect of liberty of speech, which is, in practice, 
bounded only by his own sense of duty, and he 
may have to speak on subjects concerning the 
deepest interests of social life, and the innermost 
feelings of the human soul. * * * If an advo 
cate with these qualities stands by the client in the 
time of his utmost need, regardless alike of popu- 
lar clamor and powerful interest, speaking with a 
boldness which a sense of duty can alone recom- 
mend, we say the service of such an advocate is 
beyond all price to the client, and such men are the 
guarantees to communities of their dearest rights, and 
the words of such men carry a wholesome spirit to all 
who are influenced by them. Such is the system of 
advocacy intended by the law; requiring the re- 
muneration to be by gratuity.” And he then pro- 
ceeds with little difficulty to show, from a long 
course of precedent, that such an action as the 
present could not lie. 

After this nothing was left for Kennedy but ruin, 
to which he added disgrace, by certain unsavory 
statements made in the bitterness of despair. He 
was disbarred, and died broken-hearted, perhaps 
the only instance of a lawyer who saved his client 
and ruined himself. 

As for Mrs. Swinfen, she may, for all the writer 
knows, still be living full of years and honors at 
Swinfen Hall, but if so, she is the sole survivor of 
the dramatis persone in the ‘*Swinfen cases.” 
Thesiger, Cockburn, Romilly, Knight Bruce, Erle, 
and all the other erst famous advocates and judges 
who figured in this long litigation, have now 
passed to a world where, it is to be presumed, 
briefs and special retainers are unknown, and new 
trials are not allowed. 


—\———_o—___—_—_ 


THE AMERICAN BAR ASSOCIATION, 
CoURTLANDT PARKER, THE PRESIDENT’S ADDRESS, 
1884. 


O help to make the Nation one is an evident result 
to be expected from the complete success of this 
Association, even if it was not avowed by its original 
framers. The bar have, all know, the most to do with 
suggesting, and ordinarily a very large share, directly 
or indirectly, in the framing of statute law. Familiar 
communion among them tends to harmonize opinions 
and action, and do away with those variances, if not 
conflict, in the institutions, legal customs, laws and 
polity of the different States, which so powerfully in- 
terfere with the oneness of the whole people. And as 
I suppose, with direct intent to aid in the most desira- 
ble result, more than simply to give information which 
may profit us as practitioners, was the provision of our 
Constitution which I am now called upon to obey, that 
your president at each yearly meeting shall communi- 
cate “the noteworthy changes in statute law, in the 
various States and by Congress which have occurred 
since the last meeting.”’ 

Climate, early settlement, and various other circum- 
stances affecting locality have grouped the States of 
this Union in sucha way as to create shades of differ- 
ence not in the degree, but in the character, of their 





civilization. The citizen upon the Pacific coast cannot 
help but differ somewbat from his brother in the far 
east. The sons of New England are not the same jy 
habits of thought, ic universally held opinions and gen. 
eral character with those who belong to the middle 
States, and they are even farther removed from the 
dwellers in the far south. The southern Atlantic States 
contain a population in many respects different from 
that of Texas, Arkansas, and even Mississippi, Tennes- 
see and Kentucky. The western man, who was go 
called when Ohio was still a western State, is very dif. 
ferent in his individualities from all that I have mep. 
tioned. And as you approach the Rocky mountains 
and the Pacific the character of the general western 
man changes, the boundaries of each State seeming to 
have something to do with creating diversity of 
thought, and of mentaland moral being among our 
citizens. There seems to be something in mere bound- 
ary everywhere, which makes men on either side differ 
from each other; this is especially perceptible in the 
Old World, and very remarkable in Great Britain. 
How different the Scotchman, Irishman, Welshman, 
and Englishman! And yet they live largely under the 
very same laws, and have but one Parliament. Much 
more remarkable is the difference apparently created 
merely by shire or county lines in England itself, so 
that there are found there over twenty dialects—dia- 
lects such thatit is difficult for the residents of one 
county to be understood in another, though all profess. 
ing tospeak the English tongue. 

We in America have no differences so strongly 
marked as those we find still existing in the two small 
islands forming Great Britain. But there are differ- 
ences nevertheless between the inhabitants of different 
sections. Hence in performing the task allotted to me 
[ shall not mention the States alphabetically, nor ac- 
cording to seniority of settlement, but shall note their 
statutory changes according to the grand geographical 
divisions existing by common consent. We have east- 
ern, middle, southern and western States. [shall re- 
mark upon them in this order. 

An advancing public sentiment tiring of the too 
often recurrence of legislative machinery has verymuch 
lightened the labors of your present president, while 
the slowness of printers and other causes have never- 
theless made histask quite sufficiently hard. There 
are now no less than twenty States whose Legislatures 
hold only biennial sessions. Such is the case in Maine, 
Vermont, New Hampshire among the eastern States; 
in Delaware among the middle; in Illinois, Michigan, 
Wisconsin, Missouri, Nebrasba, Colorado, Minnesota, 
Oregon, Nevada among the western; in Tennessee, 
West Virginia, North Carolina, Alabama, Florida, 
Louisiana and Arkansas among the southern and 
south-western. From none of these have I any report 
at this time to make. The Louisiana Legislature is 
now, or lately was, in session; too lately however to 
afford any report. In Maine an adjourned session has 
been busy passing into laws a revision of their,general 
law made by a designated commissioner. 

Biennial sessions of Legislatures seem exceedingly 
popular among the members of this association, and it 
is supposed the bar generally. The member of the 
General Council for one State writes that its Legisla- 
ture “‘convenes only in biennial session, and that since 
the last meeting of the association the State has beeu 
mercifully spared from any change in the existing law, 
as well as from the enactment of any new statutes.” 
Others express the same feeling, though with less pious 
unction. Nor can one help sympathizing with it, and 
hoping that one day all of the thirty-eight common- 
wealths now existing in our wide domain may rest at 
least one winter or two from “‘ noteworthy statutory 
changes.”’ 

The idea of yearly legislative sessions came to us 
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doubtless from our motherland. There it had its ori- 


gin in just apprehension of executive power. The 
Parliament was annual, because it was the assembly of 
the people coming to assert their rights, and unwilling 
to trust the crown with more than yearly supplies. 
Through the Parliament the people spoke; to rulers 
pot of their making, and whose interests were or 
might be in opposition to their own. In this country, 
certainly in our State governments, there is not the 
slightest danger of executive oppression. The execu- 
tive isas much or more the creation of the people 
than any other officers. Annual Legislatures are both 
unnecessary and a nuisance. Perhaps it may be said 
that because plainly unnecessary they must be a nuis- 
ance. For an inferior law, thoroughly understood, is 
often better than a better one which has to be learned, 
construed and applied. 

Beginning with the most north-eastern of the States 
of the Union, I repeat that an adjourned, not a regu- 
lar, session of the Legislature of Maine was held last 
August forthe purpose of acting upon the report of a 
commissioner for the revision of the entire body of the 
State statutes. The revised statutes were enacted to 
“take effect and become law on the first day of January, 
one thousand eight hundred and eighty-four.” ‘‘ This 
revision,’’ I use the language of a member of the associa- 
tion in a volunteer report made at the suggestion of our 
esteemed and watchful secretary, and for which both 
have my thanks, ‘‘was made under a resolution of 
March 8, 1881, making it the duty of the commissioner, 
Hon. Charles B. Goddard, to revise, collate, arrange 
and consolidate all the general and public laws now in 
force, and such as shall be enacted at the present ses- 
sion of the Legislature, preserving unchanged the or- 
der and arrangement of the present Revised Code, and 
retaining the phraseology thereof, except so far as it 
may be necessary to vary it by incorporating existing 
laws therewith.” 

This revision, it will be seen, absolutely negatives 
the existence thereby of any noteworthy changes in 
the statute law of Maine, and any mention of it might 
therefore have rightly been omitted from this address. 
But in such revision every lawyer takes the greatest 
interest. Of Codes the practitioner is apt to be afraid. 
Even such a revision, which authorizes verbal altera- 
tion, however guarded, gives him aslight shiver in 
view of possibilities. It is a comfort to learn that the 
work has apparently been performed carefully and 
skillfully, and it is confidently hoped that it will not 
be found to give occasion for doubt or uncertainty in 
its practical application. 

In New Hampshire and Vermont, as already stated, 
there has been no legislative session since 1882. 

In Connecticut I find the following noticeable 
acts: 

The 75th meridian of Greenwich is made the stand- 
ard of time for this State. 

The late regulation by railroad companies fixing a 
standard of time through their routes is one which 
ought to be followed by Legislatures so as to be made 
general as nearly as possible throughout the Union. 

The location of public reservoirs of water and ceme- 
teries within half a mile of each other is forbidden un- 
less by permission of the Superior Court of the county. 
Forsaken cemeteries may, by another law, be put un- 
der the charge of the selectmen of the town. 

In the trial of any capital case, or case involving im- 
prisoument for life, the court may, in its discretion, 
keep the jury together during trial. This, we believe, 
isa return in Connecticut to the rule of the common 
law. 

The blank indorsement of a promissory note, 
whether or not negotiable, by a person neither its 
maker nor payee, before or after the indorsement of 
such note by the payee, shall hereafter import the con- 














tract of an ordinary indorsement of negotiable paper, 
as between such indorser and the payee or subsequent 
holders of such paper. 

This settles by statute a point long mooted in the 
courts, and does away with much dangerous parol evi- 
dence. 

There isa valuable act in relation to the registration 
of births, marriages and ueaths, a subject much neg- 
lected, yet of very great public and private import- 
ance in the detection and prevention of crime, as also 
civilly. 

Another act authorizes official court stenographers, 
and regulates their duties. It may be observed, that 
while advisable as far as it goes, this act omits some 
things in which the system it adopts might be im- 
proved. Court stenographers should give testimony, 
if possible, not by question and answer, but in narra- 
tive form; except where the report of the question is 
desired at the moment by either party. As at present 
generally adopted,stenographic testimony is prolix and 
fatiguing. And then it should be the rule everywhere, 
as it is now in some States, that an advocate, when ex- 
amining a witness, should stand. Elsewise the system 
abbreviates the proceedings very little. 

One provision of this act, that ‘‘ during the trial of a 
case witnesses shall not be interrupted except for the 
purpose of having notes of their testimony taken by 
the stenographer,”’ if enforced, will be apt to burden 
the case Withimmaterial or unlawful testimony, for 
no one’s benefit that I can see except the stenograph- 
er’s. 

With the notice of one other act, we leave the good 
State of Connecticut. It relates to the subject of per- 
petuities, and provides that ‘‘no estate in fee simple, 
fee tail, or any life estate shall be given by deed or 
will to any person but such as are at the time of the 
delivery of such deed, orthe death of the testator, in 
being, or to their immediate issue or descendants; and 
every estate given in fee tail shall be an absolute estate 
in fee simple to the issue of the first donee in tail.” 

The protection by the State of unprotected children 
seems an established doctrine in Connecticut as well 
as in other States in New England. An act of 
April, 1884, provides that children under sixteen shall 
not be retained in almshouses if temporary homes 
have been obtained for them, and no child under six- 
teen shall be committed as vicious, truant or incorrig- 
ible to any jail, almshouse or workhouse. Such go 
either to industrial schools or to temporary homes — 
institutions supported by public tax in each county. 

It is impossible not to admire the object of this leg- 
islation. Its practical merits require more informa- 
tion than we have been able to attain. 

The laws of Connecticut cover 469 printed pages. 
The session lasted about three months. The result 
would seem to be hardiy an economical achievement, 
and certainly does not afford an argument against bi- 
ennial sessions. There is a constitutional amendment 
before the people, not for biennial sessions, but only 
for biennial elections. 

Rhode Island has had two sessions of her Legisla- 
ture during the present year—one in January and the 
otherin May. We note the following acts: 

One, an amendment to the law for the suppression 
of intemperance, forbidding any action for the value 
of liquor drunk upon the seller’s premises; another 
forbidding license to any person within 400 feet of any 
public school. These are feeble efforts indeed, but in 
aright direction. Another act makesit the duty of 
school committees to make provisions for the instruc- 
tion of the pupils in all public schools ‘tin physiology 
and hygiene, with special reference to the effect of al- 
coholic stimulants and narcotics on the human system.” 
The protection of abandoned or ill-treated children, or 
children trained to evil conduct, is a topic favored in 
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this bill. The courts of probate are given jurisdiction to 
inquire in such cases, and to assign the custody of such 
children under the age of 17 to the Rhode Island So- 
ciety forthe Prevention of Cruelty to Children, who 
ure authorized to assign them to be kept and cared for 
by certain benevolent societies named in the act. In- 
terest in such friendless creatures would seem to bean 
almost crowning advance of civilization. That the 
state is in earnest on this subject appears from a later 
uct, which enacts that the State Board of Education 
shall constitute the board of control of a State home 
and school for dependent and neglected children, 
which the statute proceeds to establish and regulate. 
**It is declared to be the object of this act,’’ we quote 
its words, “to provide for neglected and dependent chil- 
dren, not recognized as vicious or criminal, such in- 
fluences as will lead toward an honest, intelligent and 
self supporting manhood and womanhood, the State 
so far as possible holding to them the parental rela- 
tion,”’ and fifteen thousand dollars was appropriated to 
buy a suitable location for the State Home and 
School. 

“An ounce of prevention is worth a pound of cure. 
Therefore is education the cheap defense of nations, 
and therefore is this theme most praiseworthy. Who 
can tell how many neglected and dependent children, 
children entirely abandoned, or treated with gross and 
habitual cruelty by parents and other custodians, or 
habitually suffering for food or clothing through their 
neglect, or compelled by wicked parents or custodians 
to lie, steal or otherwise impose on mankind—how 
many such children in after life throng our gaols or 
dangle on the gallows? 

Another good act associates medical examiners with 
coroners, aud regulates the conduct cf both. Another 
enables town councils to prohibit burials in thickly- 
populated districts. 

l think [ have mentioned every act of importance 
passed at these two sessions. Is uot such legislation, 
good as it may be, very costly? I mean not merely pe- 
cuniarily, but in view of the insecurity and excite- 
ment with which legislative sessions are accom- 
panied. 

A careful search through the 300 pages of the Laws 
and Resolves passed by the Legislature of Massachu- 
setts during its session of 1884 discovers scarcely any 
statutes of a public nature worthy being stated to this 
association. There is an act which seeks to introduce 
civil service reform in relation to the appointment of 
State and municipal officers. There are likewise two 
actsin relation to children: that is, minors under 
eighteen; one forbidding the exaction from them of 
more than 60 hours of labor per week in any mercan- 
tile establishment; another punishing fathers for un- 
reasonable neglect in providing forthem. And atten- 
tion may well be given to the act, almost the first of 
the session, making appropriations for sundry charitable 
expenses, showing that the State contributes nearly 
half a million per annum for such purposes as the de- 
mands of a State Board of Health, Lunacy and Char- 
ity, including the needs of in-door poor and out-door 
poor, for State paupers in the lunatic hospitals and 
asylums of the Commonwealth, for State paupers in 
the State almshouse, indigent and neglected children, 
infant asylums forthe support of infants having no 
known settlement in the Commonwealth, outside 
foundlings, Indian State paupers, and special pupils in 
the Massachusetts School for the Feeble, and for the in- 
spection of milk, food and drugs. 

I accept this absence of all noteworthy changes in 
her statute law as evidence of its general perfection in 
that ancient and honorable Commonwealth of Massa- 
chusetts; a Commonwealth in which the civilization 
of New England is intensified ; a civilization as nearly 
approaching theoretical perfection, let me add, as ex- 
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ists upon this globe. It may be tinctured, as some 
think, with self-complacency, but it is self-compla- 
cency not without extenuation, if not justification. 

Stability, satisfaction with the law as it stands, and 
a desire to improve their future by making the State 
the guardian of unprotected youth, are the apparent 
characteristics of the legislation of New England. 

We turn to the next southern division of the Union, 
the middle States. 

The session of the New York Legislature for 1884 Le- 
gan on the lst day of January and only closed on the 
16th of May. Its governor has been detained at Al- 
bany to alate date considering various acts which his 
signature might make laws. New York, the State 
combining, we suppose, a greater variety of interests 
than any other, and whose laws have been most gen- 
erally copied, I think, by sister States, has passed 
many public acts, most of them purely of local charac- 
ter, but some interesting generally. 

One of the earliest acts of the session created a com- 
mission toexamine into aud report upon the practical 
operation of the contract system forthe employment 
of convicts in State prisons. This commission was to 
continue till March 1, 1884. A few daysafter, whether 
in consequence of a report I cannot say, another act 
forbade any new contracts to be made. 

She has established as standard time the 75th merid- 
ian of longitude west from Greenwich, by which all 
courts aud public offices and all legal and official pro- 
ceedings shall be hereafter regulated. 

An act in relation to trusts provides that whenever 
asale, conveyance or other act of trustees is in con- 
travention of a trust expressed in the instrument cre- 
ating the estate, it shall be void; but the Supreme 
Court are given authority to confer power to mort- 
gage when necessary to preserve or improve the es- 
tate. 

An amendment of the Penal Code declares that a 
child of seven and under twelve years is presumed in- 
capable of crime, but the presumption may be removed 
by proof. It also severely defines and punishes ab- 
duction; makes keepers of concert saloons and the 
like guilty of misdemeanor if they admit in, or permit 
in them ‘“tany child actually or apparently under six- 
teen, unless accompanied by its parent or guardian; ” 
declares children under sixteen who beg, or gather or 
pick rags, or collect cigar stumps, bones or refuse 
from markets; or who have no home, or are in a state 
of want or suffering, or who are destitute of the means 
of support, being an orphan, or living or having lived 
witha parent or guardian who has been sentenced for 
crime; or who frequent or are in the company of re- 
puted thieves or prostitutes, or in houses of such ill 
character, or where liquor, wine or ale is sold; or are 
found playing any game of chance or skill in or near 
such places, to be vagrants, and authorizes their com- 
mitment to charitable or reformatory institutions. It 
likewise makes criminal the employment of children 
actually or apparently under sixteen (or the putting 
out to such employment) as rope or wire walker, gym- 
nast or acrobat, or in begging, peddling or singing or 
playing instruments, or in any indecent or immoral 
exhibition or practice, or any thing dangerous to a 
child’s life, limb, health or morals. It also prohibits 
as criminal the making, selling or giving away the 
weapons known as sling-shot, billy, sand-club or metal 
knuckles, or, without consent of a magistrate, giving 
or selling any pistol or firearm to any person under 
eighteen. It also makes attempting, or having with 
intent, to use the enumerated weapons, or a dagger, 
dirk or dangerous knife, a crime. 

Anamendment of the criminal proceedings allows 
the compromise of any misdemeanor for which the 
persons injured have a civil action, except it was com- 
mitted by or upon an officer of justice while in execu 
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tion of his office, or riotously, or with intent to com- 
mitafelony. An act, let me say, which seems very 
dangerous. 

The practice in reviewing,criminal matters has been 
changed by this Legislature. Writs of error and cer- 
tiorari in criminal actions and proceedings of a crimi 
pal nature, as they have heretofore existed, are abol- 
ished; and hereafter the only mode of reviewing a 
judgment or order in such cases is by appeal. 

The scope of forgery is greatly enlarged by another 
amendment to the Penal Code. It declares that a 
person who either being an employee falsifies, or un- 
lawfully and corruptly alters, erases, obliterates or de- 
stroys any accounts, book of accounts, record or other 
writing belonging to or in the business of his employer, 
whether corporate or individual, or who with intent 
to defraud shall falsely make, or aid in the making or 
counterfeiting any letter, telegram, report, or other 
written communication, paper or instrument by which 
any other person shall be in any manner injured in his 
good name, standing, position or general reputation, 
or who shall alter or connive at altering any such 
false writing or telegram, by the altering of which the 
sentiments, opinions, conduct, character, prospects, 
interests or rights of another person shall be misrepre- 
sented or otherwise injuriously affected, is guilty of 
forgery in the third degree. 

Another amendment makes trading in obscene liter- 
ature or pictures, or making or exhibiting them a mis- 
demeanor. 

Anactin relation to the rights and liabilities of 
married women provides that a married woman may 
contract to the same extent, with like effect, and in 
the same form as if unmarried, and she and het sepa- 
rate estate shall be liable thereon, whether such con. 
tract relates to her separate business or estate ov other- 
wise, and in no case shall a charge upon her separate 
estate be necessary ;7but the act shall not affect or ap- 
ply to any contract that shall be made between hus 
band and wife. 

This law would seem to demolish the last vestige of 
the old common law respecting husband and wife. 
Baron and feme, feme sole and feme couvert pass off 
into the land of quaint and obsolete tradition. 
Whether the institution called ‘‘home’’ is not to go 
too, there being no longer any “baron,’’ and the 
“feme”’ being so much of a business partner, is per- 
haps one of the questions of the future. But, ‘* Verily 
we are the people, and wisdom will die with us.” 

There is an admirable act (ch. 439) ‘‘for the better 
protection of life and property upon the railroads,” 
entitled “An act to promote the safer and better man- 
agement of steam railroads,’’ requiring safety switches, 
warning signals at every bridge crossing tracks, so as 
to protect employees; flagmen or gates wherever di- 
rected by the Supreme or County Court; automatic 
couplers; the stoppage of locomotives whose tracks 
cross each other before proceeding; automatic air 
brakes or other form of safety power brakes; and that 
all passenger cars shall carry an axe, sledge-hammer, 
crowbar and bandsaw. And there is an additional 
section requiring baggage-masters, or other persons 
whose duty it is to handle and remove baggage, to do 
so carefully, providing that if he willfully or recklessly 
injure or destroy any trunk, valise, box, bag, package, 
or parcel, while loading, unloading, transporting, de- 
livering or storing the same, or if any railroad com- 
pany shall knowingly keep in its employment any 
such willful or reckless fellow there shall be a penalty 
of $50, one-half to be paid to the complainant. Bless- 
ings on the projector of this law! There is hope for 
the traveller yet. 

One more act deserves especial notice. It provides 
that all telegraph, telephonic and electric light wires 
and cables used in any incorporated city in the State 





having a population of 500,000 or over shall hereafter 
be placed under the surface of the streets, lanes and 
avenues of said city; that every corporation or person 
owning or controlling such wires and cables, including 
what is known as telegraph poles, and other appur- 
tenances thereto, shall, before November 1, 1885, have 
the same removed from the surface of such city; and 
if they do not the local governments are bidden to do 
itforthem. It further forbids any city to grant any 
exclusive privilege or franchise under the act. 

Verily, this isa step in advance. The forest of ugly 
poles and the network of innumerable wires which 
meet us at every turn are to disappear. Well done, 
New York! Now goa little further. Make the law 
applicable everywhere, and not only to cities having 
500,000 people. Let it be the law of the whole State; 
let it be followed throughout the Union. And by-and- 
by let us hope to see another law also everywhere ope- 
rative, which shall forbid any railroad crossing a street 
or ordinary travel-road upon the level, and so rid us of 
that great nuisance under which the whole land groans. 
The broken limbs and the lives annually sacrificed 
through this cause are dreadfully numerous. Why has 
not the time come for this blood to ery from the ground 
and persuade us to adopt what all Europe has from the 
beginning established as the rule? 

The New Jersey Legislature began its session Janu- 
ary 8, and it ended, to the gratification of all concerned, 
about April 15. Itis hard to say whether any of its 
acts are ‘** noteworthy” beyond the limits of the State 
itself. I mention such as seem most so. 

An act was passed providing that the receipt in writ- 
ing for money paid by any executor, administrator, 
with the bill annexed, or trustee in the exercise of a 
trust or power, shall be a full discharge, and that the 
receiver shall not need to see to the application of pay- 
ments made. 

Another abolished and made penal the contracting 
for the labor of inmates of the State prison. 

The effect of this ‘‘change’’ will not soon be seen, as 
existing contracts have yet some time torun. But 
whether it be financially or otherwise expedient is a 
matter of some doubt. Prison discipline requires la- 
bor. Sentences impose hard labor, which is the legal 
synonym for incarceration in the State prison. How 
well the State itself can manage as a manufacturing 
aud mercantile corporation remains to be seen. 

A later act directs how theinmates of State prisons 
are to be employed. They are to be employed, as far 
as practicable in the judgment of managers, at work 
upon goods used in such institutions as are under 
State control, and all prisoners or persons not em- 
ployed for said purpose shall be employed on what is 
known as the “ piece- price plan,” as the managing au- 
thorities of such prison may be able to arrange for 
with parties desiring such labor; or they shall be em- 
ployed under what is known as the *‘ public account 
system.’’ How “arranging with parties desiring such 
labor’? isto be distinguished from contracting for 
labor, will be for some learned judge some day to find 
out. 

Another act regulates lettings in cases where no de- 
finite term is fixed, and the rent is payable monthly. 
l hardly think it can be thought to have been skill- 
fully drawn. It provides that ‘tin any letting where 
no term is agreed upon, and the rent is payable 
monthly, so long as the tenant pays the rent as agreed, 
it shall be unlawful for the landlord to dispossess the 
tenant before the first day of April succeeding the 
commencement of such letting, without giving the 
tenant three months notice in writing to quit; pro- 
vided however, that in case such tenant shall be so 
disorderly as to destroy the peace and quiet of the 
other tenants living in said house, or the neighbor- 
hood, or shall willfully destroy, damage, orinjure the 
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premises, or shall constantly violate the landlord’s 
rules and regulations governing said premises, in any 
such case the said landlord may pursue any of the 
remedies now provided by law for the removal or 
punishment of said tenant, this law to the contrary 
notwithstanding.” 

This statute has not yet come before the courts. 
When it does, the meaning of the proviso may bea 
question. When is a tenant so disorderly as to destroy 
the peace and quiet of his co-tenants or the neighbor- 
hood? And what isthe neighborhood? And when 
does a tenant constantly violate the landlord's rules 
and regulations? But we suppose the answer to all 
that will be the same so delightfully frequent: ‘All 
that is for the jury.”’ 

The rights of woman were enlarged by another of 
New Jersey’s laws at the last session. She was made 
by it eligible to be a commissioner of deeds for New 
Jersey resident in another State. And it has been 
stated that at least one woman has since been ap- 
pointed. 

The rock wears away under successive waves. But 
why cannot woman and the self-asserting friends of 
her rights see that to her nature has given an influence 
through which she wields a power far greater than any 
which can grow out of legal authority ?—an influence 
which diminishes just in proportion as the sex acquires 
legal power. And as to this particular case, what was 
the necessity for extending to her the sublime duty of 
taking the acknowledgment of a deed? 

Perhaps a more praiseworthy effort to ameliorate 
the condition of the sex is another enactment to wit: 
That female employees in any manufacturing, me- 
chanical or mercantile establishment in the State shall 
be provided with suitable seats and permitted to use 
them, when possible; this under a penalty of twenty- 
five dollars for any violation of the rule. ‘There was 
rather a large proportion of unmarried gentlemen of 
the barin New Jersey's last Legislature. But this is 
not a bad law. I wish though that somehow it might 
be unnecessary. It hasalways seemed to me deplor- 
able that women should be employed in factories. 
Yet itis perhaps among the necessities of advanced 
civilization. 

An act supplementary to that respecting idiots and 
lunatics seems tobe taken from the Lunacy Regula- 
tion Act. 16 and 17 Vict., ch. 70, § 125 (which itself, I 
suppose, was mainly declaratory), making continuing 
lunacy a ground for a dissolution of partnership by de- 
cree in chancery. 

The chief achievement of the last legislature of New 
Jersey was the change of the law regulating the taxa- 
tion of corporations, and especially of railroad corpora- 
tions. It is not perhaps generally known, that among 
the earliest railroads in the country were some of 
those in New Jersey. They were experiments,’and 
their promoters entered upon their construction with 
fear and trembling. The citizens of the State were 
proportionably anxious for their success, and were yet 
desirous that they should properly contribute to the 
State support. The first of these corporations was the 
Camden and Amboy Railroad, and for the reasons 
given, its charter contained a provision that it should 
pay to the State an annual tax equal to ten cents upon 
each passenger, and fifteen cents upon each ton of 
freight which it carried, and that no other tax or im- 
post should be levied upon the company. And the 
charter further provided that if the State should au- 
thorize any competing road between the two cities of 
New York and Philadelphia, beginning and terminat- 
ing within three miles of the termini authorized for 
this railroad then this tax upon its business should 
cease. This ten cent impost was afterward restricted 
to through passengers, instead of being payable for 
every one carried upon the roadanywhere. The com- 





pany purchased this change by giving to the State one 
thousand shares of the capital stock, equal, at par, to 
fifty thousand dollars. Subsequently, but early in the 
year 1832, another thousand shares of stock were given 
to the State, who in consideration thereof, covenanted 
that it should not be lawful, during the charter, to 
construct any railroad for transportation between 
New York and Philadelphia without the consent of 
thiscompany. This act however reserved a right to 
charter a road between the Hudson and the river 
Raritan, and this the New Jersy Railroad Company 
was chartered to build, paying one-half of one per cent 
en its capital stock, originally $750,000, in lieu of all 
taxes and assessments. But it was provided that if 
any railroad was thereafter built intersecting this, so 
as to make a continuous line to Philadelphia, the com- 
pany carrying through passengers by it should pay 
eight cents each passenger and twelve cents each ton of 
freight. Sucharoad was afterward built under the 
auspices of the Camden and Amboy. So one route 
paid ten cents each through passenger and fifteen cents 
each ton of freight, the other ten cents and twelve 
cents respectively. By a subsequent act these transit 
duties were equalized. 

In 1869 these transit duties, as they were called, were 
abolished, and the companies thereafter paid one-half 
of one per cent upon the cost of all their works and 
property not othervise taxed. This provision netted 
to the State a very considerable income. But the 
municipalities through which the railroad passed 
complained bitterly, because nothing was paid to 
them, apparently forgetful or careless of the fact that 
the payment, by increasing the revenue of the State 
diminished to them as well as to all the State, the 
quota due for State support; I stop here to say that 
the transit duties of ten cents a passenger, and twelve 
or fifteen cents a ton for freight cover all that was 
levied. It was a simple income tax, the fairest sort of 
tax everimposed. It has been popularly believed that 
the State derived one dollar from each passenger, and 
I believe a proportional amount upon freight. But 
this is incorrect. No more was ever levied than is 
stated. This immunity from other taxation was es- 
pecially distasteful tothe municipalities whose terri- 
tory comprised the termini of these roads. It was not 
confined to these corporations. Other great compan- 
ies had their termini opposite New York. Some of 
them paid the same or a similar tax to the State, in 
lieu of all other taxation. Such corporations as had 
no such immunity soon complained that they suffered 
for the sinor the good fortune of their fellows, 
through unequal or undue taxation. Thesubject took 
strong hold of the popular mind. And in 1873 a law 
was passed, which it was intended should be embraced 
by all railroad companies, by which it was provided 
generally, that they should pay one-half of one per 
cent or any other tax already imposed on them by law 
upon the cost of the roads, their equipments and ap- 
pendages, as aState tax, and one per cent upon the 
value of all other property they owned, excluding their 
right of way and not to exceed ten acres for terminal 
facilities, for the benefit of the township; this value 
not to be found by township officers, whose interest 
leaned to high valuations, and which were beyond 
that adopted for property generally, but by a commis- 
sioner to be appointed by and responsible to the 
State. This act was changed three years afterward 
(in 1876) by laying the tax not upon the cost, but upon 
the true value of the roads, their equipments and ap- 
pendages, meaning by that word all real estate used in 
anywise as partof the plant; this true value to be 
found by commissioners, subject to an appeal to a 
judge of the Supreme Court; otherwise the act of 1875 
‘remained. 

Gradually the operation of this law renewed public 
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excitement. The taxes upon property in these muni- 
cipalities held by citizens and the rate of taxation in- 
creased. One party laid this to extravagance, waste, 
corruption, and to the accumulation of tax arrears. 
The other attributed it to the abstraction of so much 
valuable property from municipal valuation and taxa- 
tion. The political parties both made the increase of 
taxation upon corporations a part of their platforms, 
so when the Legislature met, every member was more 
or less desirous to comply with this popular outcry. 
Different plans were suggested. One proposed that 
the property of the railroad company, plant and all, 
should be assessed where it had its situs, by the muni- 
cipal assessors, according to the valuations they should 
make, and the rate the municipal legislatures should 
establish. The companies and their advocates, on the 
other hand, dwelt upon theimpossibility, the impolicy 
and the injustice of such a course. They urged that 
Jand taken for a railroad lost its value for agriculture 
or for building improvement, and that no township 
assessor could possibly make a proper valuation of the 
embankment or excavation as ‘t might be, with its 
rails and ties, whose real worth consisted in its being 
part of a great whole adapted to one only purpose. 
They urged the temptation to partiality held out to 
assessors, and the impossibility of appeal, or of getting 
justice if appeal was taken. The whole subject of 
railroad taxation as practiced throughout the country 
was carefully discussed before legislative committees 
and afterward debated upon the floor. The result 
was anamendatory act, the language of which is 
scarcely clear enough to forbid doubtas to judicial 
construction, but which in principle adheres to the 
system of taxation heretofore followed. A board of 
State assessors values every railroad plant. A tax of 
half of one per cent is paid upon that to and for the 
State. Uponso much of the plant as lies within any 
municipality, exclusive of the railroad proper, one 
hundred feet wide, and of depot buildings used for 
passengers connected therewith, and upon any 
real estate not forming part of such plant, a tax is im- 
posed according to the rate fixed by such municipality, 
but such tax shall not exceed one per cent upon the 
valuation made of such property constituting the 
plant. Outside property is taxed according to local 
rates and valuation. 

The board of assessors consists of four members, not 
more thantwo to be members of the same political 
party (a description, by the way, which is hardly 
within the limit of what is legally determinable. For 
in what consists membership of a political party? And 
then suppose there are many political parties; a con- 
tingeucy not very impossible). The governor ap- 
points with the consent of the Senate. None of them 
can be ‘“‘interested in any railroad and canal com- 
pany;’’ we quote the rather loose words of the act, 
during his term: of office. Three must unite in any 
valuation or other official action. How this scheme 
will work is a question for the future. I have thought 
it worth description because of the general interest in 
railroad taxation. [tis of the last importance that 
there should be an identity in the mode of such taxa- 
tioneverywhere. For the plant of a railroad is a unit, 
and yet some if not most of our great railroads pass 
through several States. Valuation of the plant neces- 
sarily includes a valuation of the franchise, and how 
are these States to apportion their rights in that? 
Again the equipment of a railroad is always very 
costly and valuable. Shall all of it pay a tax in every 
State through which theroad runs? And what valu- 
ation is to be put upon the right of way, the occupa- 
’ tion for which ruins every strip of land taken, for all 
ordinary purposes? Arethe municipalities to assess, 
and worse, how are they to collect their taxes? 
Shall they break up a railroad line by sale of the iron, 





the ties, or the right of way in a particular taxing 
district? Again what of the bonds,mortgages, and in- 
come, due by almost every railway company? Shall 
the plant be taxed at its valuation, without regard to 
its incumbrarces? Andif not, or whether or not,how 
are municipalities to guage their special rights ina 
gross sum realized by taxation? 

The new board of assessors established by New 
Jersey are to apportion to each municipality 
through which its railroads run how much each is to 
receive. I do not think their task is an enviably easy 
one. 

[quote from an interesting’ and valuable report 
made to the Massachusetts Legislature in 1880 some 
observations upon this difficult and important sub- 
ject: 

‘*On examining the State systems in present use in 
this country, it will at once be observed that they are 
much more varied than would naturally be supposed, 
or perhaps than would have been thought possible. 
Generally it may be said, there is no one principle run- 
ning through the various systems, and further, that 
there is no method of taxation possible to be devised 
which is not at this time applied to railroad property 
in some part of thiscountry. So far as those now 
well recognized principles which should be at the basis 
of all systems of taxation are concerned, they would 
asarule seem to have been utterly ignored. In two 
adjoining States, for instance, with roads belonging to 
one company, operative in both, will be found on one 
side of the line asystem simple, direct, equitable, im- 
posing a moderate and fixed burden from which there 
is no escape; while on the other side of the line will be 
met a system which can be said to be based on noth- 
ing more reliable than ordinary guess-work. In cer- 
tain States the railroads are apparently looked upon 
as a species of wind-fall from which every thing which 
can be exacted in the way of taxation is so much pure 
gain. In other States they escape with very slight 
and sadly disproportionate burdens. The franchise 
tax, the personal property tax, the realty tax are all 
met with indiscriminately; applied sometimes by 
local boards, sometimes by boards of State equaliza- 
tion, but almost invariably in utter disregard of any 
principle. A more striking and in some respects dis 
couraging example of general confusion as regards an 
important matter of fiscal legislation could hardly be 
imagined.”’ 

[ cannot help expressing my individual preference 
for the method of railroad taxation recommended by 
this Massachusetts committee; a percentage upon 
gross receipts; the State to take to herself so much of 
the amount realized as is deemed right, and to divide 
the remainder among the municipalities upon the line 
according to the number of miles within their boun- 
daries. Real estate, not partofthe plant to be as- 
sessed locally. Real estate, forming part of the plant 
not.§ 

A little act, apparently premonitory, perhaps experi- 
mental, provides that ‘‘whenever any wire or cable 
used for any telegraph, telephone, electric light, or 
other wire or cable for electric purposes, is or shall be 
attached to or does or shall extend upon or over any 
building or land, no lapse of time whatsoever shall 
raise a presumption or justify a prescription of any 
perpetual right to such attachment or extension.”’ 

New Jersey has passed another act, richly worth 
notice, but of no great length. Improvident or unpaid 
workmen have been tempted to sell their claims for 
wages, sometimes even ahead of their being earned, 
and sharpers have been greedy to buy them, almost 
always at oppressive discount. This practice has be- 
come very rife; especially among employees of rail- 
road companies, who are sometimes unhappily quite 
irregular in their payments. To protect this highly 
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deserving class, the act alluded to has become a laws 
lt declares that it shall not be lawful for any person 
to purchase or have assigned to him any wages due or 
to become due for any price less than their amount, 
except upon discount at legal interest. And it pun- 
ishes the breach of the law, on conviction, with a 
severe fine. This act tends to save the workman from 
himself. 

An act authorizing one member of a dissolved firm 
to make a separate compromise with its creditors, 
without the release to him discharging his co-partner, 
seems to be a noteworthy change. 

There is a statute among the new session laws of this 
State entitled, ‘An act to regulate the holding of and 
to prevent fraud in the primary elections of the several 
political parties in cities of the State of New Jersey.”’ 
It provides that officers of primary elections shall take 
an oath for faithful performance of their duties, in ac- 
cordance with the laws of the State and of- the United 
States, and in accordance with the rules and regula- 
tions of his party ; and it makes disobedience to these 
rules, the rejection knowingly of the vote of any per- 
son entitled to vote under these rules, or the recep- 
tion knowingly of the vote of any person not qualified, 
and any willful fraud in the election, a misdemeanor, 
punishable by fine and imprisonment. 

With great deference to the Honorable, the Legisla- 
ture of my native State, I must think that they have 
opened a new field for legislation, and passed a law 
which the courts will hardly sustain. To seud aman 
to prison for disobeying rules which certainly have 
not the force of law, and cannot have it, will be a new 
thingindeed. There are some entities which the law 
has never recognized, and which it seems impvussible 
that they ever should recognize; and one, if not the 
chief of them, is party. If this act stands, why not 
make it a legal crime to break the rules of a religious 
denomination, or of the Masonic order, or the order 
of Odd Fellows, or the by-laws of any corporation or 
the like? In fact, such an act would be more reason- 
able, since if there be any thing which the law, as 
such, ignores, or concerning which it at least main- 
tains a state of unconsciousness, it is the political par- 
ties which coutrol the republic. 

New York, as we have seen, interdicts telegraph and 
other poles. New Jersey, by a special act subsequent 
to that already noticed, permits the use of highways 
for them, but requires that it be with the consent of 
owners of the soil. In the same act under-ground 
wires are permitted without requiring that consent. 
The owners of property contiguous, by New Jersey 
law,own to the middle of all highways. It would seem 
as if law makers had been slightly oblivious of individ- 
ual right. 

An act of New Jersey authorizes city councils by 
ordinance to establishthe depth and mode of con- 
struction of foundation walls in order to the protec- 
tion of adjacent owners. Again it would seem risk- 
ing the invading private right; for must not every 
case differ where adjacency needs protection ? 

The statute of the United States for the enforce- 
ment of the civil right of people of color, and which 
in certain respects was declared void by the Supreme 
Court, because beyond the provision of the Federal 
Constitution, has been substantially reproduced in 
New Jersey, which has enacted that all persons 
within her jurisdiction shail be entitled to the fulland 
equal enjoyment of the accommodations, advantages, 
facilities, and privileges of inns, public conveyances 
on laud and water, theatres and other places of public 
amusement, subject only to the conditions and limi- 
tations established by law, and applicable alike to 
citizens of every race and color, regardless of any pre- 
vious condition of servitude. The example thus set 
should be everywhere followed; such civil rights de- 





pend not upon Federal but State authority. It may 
be that this law is simply declaratory. But the dec- 
laration is good policy. 

I do not know thatit is to the credit of New Jersey— 
[donot myself think it is—but it is the fact, that 
more ‘noteworthy’ new laws have come from her 
than from any oue of her sister States. It does not in 
my judgment afford an argument, either, against bien- 
nial legislative sessions. 

But is not the groan of Solomon, “of the making of 
books there is no end,”’ a mistranslation? Did he not 
really say, ‘‘of the making of laws there is no end?’ 
There is one recommendation of the legislation of 
New Jersey; it covers little printed space, at least 
compared with former experience. State of railroads 
and corporations as it is, its session laws of 1875 made 
a book of 1600 pages ; those of 1874, another of 1300; of 
1875, over 1000. Then came into operation a constitu- 
tional amendment providing that ‘the Legislature 
shall pass no special act conferring corporate powers, 
but shall pass general laws under which corporations 
may be organized and corporate powers of every na- 
ture obtained ;’’ since which their volumes rarely ex- 
ceed 300 pages. Buta more valuable effect is that 
“‘lobbyism”’ is greatly diminished, and so is corrup- 
tion; diminished, I say, for unfortunately it is not 
dead. Noraslong as human nature remaius what 
it is, can we, I suppose, look for its entire extirpa- 
tion. 

The first act I have marked as “ noteworthy ’’ in the 
recent statutes of Penunsylvaniais identical in lan- 
guage with that noticed from New Jersey, forbidding 
lapse of time toraise any presumption of right in 
those who stretch telegraph or electric wires over 
other peoples’ land; indication this, that this class of 
trespass exists everywhere. 

Act No. 16 has at least a worthy object. It 
titled ‘‘An act to authorize the creation and to provid 
for the regulation of voluntary tribunals to adjust dis- 
putes between employers and employed in the iron, 
steel, glass, textile fabrics, and coal trades.’’ Its pre- 
amble tells the story. It reads thus: **‘ Whereas dif- 
ferences arise between persons engaged in the iron, 
steel, glass, textile fabrics, and coal trades in this 
State, and strikes and lock-outs result therefrom, 
which paralyze these important industries, bring great 
loss upon both employer and employed, and seem to 
find their onJy solution in force, which does not ac- 
cord with the teachings of humanity and the true 
policy of our laws, and whereas voluntary tribunals, 
mutually chosen, with equality of representation and 
of rights, and a frank discussion therein by the per- 
sons interested of the business questions involved, are 
the plain paths to mutual concessiou and cessation of 
strife, and the choice of an umpire by the parties 
themselves, to whose arbitrament the matters in dis- 
pute are to be submitted for fiual decision, if they 
shall failto agree, is in accord with the practice and 
policy of this Commonwealth.’”’ The statute then 
goes on to provide with the greatest care for the con- 
stitution of such tribunals, and for their procedure, 
The bar is excluded. The umpire is sovereign, and 
the court enforces his judgment. 

No one can help wishing this scheme every suc- 
cess. lt may tend to mitigate, if itcannot be expected 
to destroy, that strife between labor and capital which 
is looming up as the great cloud upon our future. Our 
country presents to view onthe one side, the most 
colossal and speedily acquired wealth—on the other, 
but too often, the most hideous and sickening poverty. 
Capital and labor should always be close friends. So 
they will be in proportion as they each eschew selfish- 
ness. But alas! Capital forgets that it is a trustee. 
And labor resorts to combination, aud through it. re- 
solves to have what it thinks its own. 
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What histories are written in the words “strikes and 
lock-outs;"’ what horrors may not be prepared fora 
future not so very faraway! The Molly Maguires of 
Pennsylvania show to what combination may come. 
The excesses there are checked, and as long as trade is 
reasonably flourishing, they seem no longer possible. 
But as population—and especially foreign population— 
increases, and the masses of ignorance in our great 
cities and in mining and manufacturing districts ac- 
cumulate, what is to become of capital, of property in 
every and any form, when some panic prostrates 
trade, and starvation fires the passions of the legions 
of labor, educated by secret societies in communism, 
and extenuated, if no more, by the presence every- 
where of voluptuous luxury! Oh! for the statesman 
to appear who shall solve the enigma presented by 
the almost natural and unavoidable hostility be- 
tween these two great forces, capital and labor! 

An act to enforce the provisions of the 17th article 
of the Constitution, relative to railroads and canals, 
interdicts all undue or unreasonable discrimination in 
charges or facilities for freight, directs that charges be 
uniform, and enacts that if directors or employers 
shall be directly or indirectly interested in railroad 
business, they shall be guilty of a misdemeanor and 
punished by fine and imprisonment. 

Another act escheats to the Commonwealth the tele- 
graph lines and property of telegraph corporations, 
associations and companies, which violate the provis- 
ions of the Constitution prohibiting the consolidation 
or the holding of a controlling interest in the stock or 
bonds of a competing line of telegraph, or the acquisi- 
tion by purchase or otherwise of any other competing 
line of telegraph. . 

These acts, and the Constitution they are intended 
to enforce, tell the story of the sins of corporations in 
the State of William Penn, and show that a struggle 
against the oppression of corporate power is going on. 
An act of a different cast from the last which directed 
an escheat, enables filii nullius, born of the same 
mother, who leave neither mother nor issue capable of 
inheriting, surviving, to take and inherit from each 
other as nextof kin and heirsin fee simple, in the 
same manner as children born in lawful wed- 
lock. 

Another act forbidding the consolidation of compet- 
ing corporations refers to pipe lines escheating them, 
also in case of consolidation to the State. 

Another act (and most righteously) prohibits politi- 
cal parties, committees or members thereof, from as- 
sessing upon or demanding from public officials, con- 
tributions for political purposes. 

Another takes pauper children away from _ poor- 
houses, and places them in families or in public 
houses. 

Another requires all convict-made 
branded as ‘‘convict-made.” This, I 
means of lessening their competition 
manufactures. 

Another enacts that in case of entailment express 
or implied, any claimant under the tenant in tail by 
conveyance in fee or by judicial sale may bar the 
entailment as fully as the tenant in tail could. 

These are all the public acts of note in a book of 37 
pages. 

Delaware, the smallest and most southern of the 
middle States, has biennial sessions of her Legislature, 
and this year was without any. 

We pause for a moment to observe anew, how the 
laws passed within territorial boundaries photograph 
the state of society existing there. 

New York, provides mostly for her great cities, and 
herenactments tell of the villainies practiced there 
upon childhood, and of the myriads of children edu- 
eated for the practice of crime; of the brutality and 
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violence with dangerous weapons prevalent; and alas! 
of a fatal readiness to regard most crimes as offenses 
so largely against the individual, that compromises 
of the offense are to be almost assisted. 

They tell of embezzlements through falsification of 
entries, and destruction of books, and of shrewd writ- 
ings aud telegrams in others’ names, leading to loss of 
reputation, position and standing. They give us a pic- 
ture of Wall street and its neighborhood, with its for- 
ests of telegraphic poles, and its spider webs of tele- 
graphic wires. They show the dangers to employees, 
and to travellers, of their railroad travel. They re- 
cognize the gravity of the complaint prevalent as to 
convict labor, while yet the State is not ready with 
the remedy. 

New Jersey, home of railroads beyond almost any 
other, proportionable to territorial extent, a State too 
in manufactures equally eminent, gives up the time of - 
her Legislature mainly to seeking to make these rail- 
roads pay fairly for the privileges they enjoy, and to 
comforting and protecting operatives. 

Pennsylvania, specially the State of miners and 
manufacture, provides diligently against strikes, and 
being the home of many powerful corporations, con- 
tends by enactments against their abuse of power, 
and its extension by the fearful plan of consolidation. 
It seems deducible from the tenor of legislation, that 
in these middle States the struggles between capital 
and laboris more violent than in the eastern. It 
seems asif society was more turbulent, and its working 
classes more dangerous. 

(Zo be concluded.) 


———____¢__—_—__— 


BANKRUPTCY— DISCHARGE — *“ FIDUCIARY CA- 
PACITY.” 
SUPREME COURT OF THE UNITED STATES, 
MAY 5, 1884.* 
HENNEQUIN V. CLEWs. 

A creditor who holds collaterals for his own security is not a 
trustee, and a failure to deliver them up being a breach of 
contract, and not a breach of trust, a discharge in bank- 
ruptey operates to discharge him from the obligation 
which arises from an appropriation of the collateral se- 
curities to his own use, and a failure to return it, under 
section 5117, Rev. Stat. U. $8 

|* error to New York Court of Appeals. 


C. Bainbridge Smith, for plaintiff in error. 
Albert A. Abbott, for defendant in error. 


BraDLey, J. In October, 1871, Henry Clews & Co. 
opened alineof credit on their London house of 
Clews, Habicht & Co., for £6,000 in favor of Henne- 
guin & Co., a firm doing business in New York and 

aris, authorizing the latter to draw from time to 
time bills of exchange on the London house at ninety 
days from date, with the privilege of renewal, it being 
agreed that Hennequin & Co. should remit to Clews, 
Habicht & Co., a few days before the maturity of each 
bill, the necessary funds to meet and pay the same, so 
that Clews, Habicht & Co. should not have to advance 
apy money to pay it. In consideration of such ac- 
commodation acceptances, Hennequin & Co. deposi- 
ted with Clews & Co. certain collateral securities, for 
the purpose of securing them, in case Hennequin & Co. 
failed to remit the requisite funds to pay the said bills 
of exchange, amongst which collaterals were twenty- 
nine Toledo railroad mortgage bonds, for $1,000 each. 
Clews & Co. used the said bonds by depositing them 





~~ *Affirming 77 N. Y. : 27; S. C., 33 Am. Rep. 641, note. 
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with third parties as collateral security to raise money 
for their own purposes, although not called upon to 
make any advances to pay the bills of Hennequin & 
Co., all of which were protected and paid according to 
agreement. After the bills were all retired, Henne- 
quin & Co. demanded a return of the collaterals; but 
Clews & Co. having failed in business, did not return 
them. Thereupon to recover the bonds, or their 
value, and aamages, this suit was brought in the Su- 
perior Court of New York city by Hennequin & Co. 
against Clews & Co. and the parties with whom they 
had deposited the bonds. The suit was dismissed as 
to the latter parties, and Clews & Co., amongst other 
things, pleaded that on the I8thof November, 1874, 
they were adjudged bankrupts under the laws of the 
United States, and that a trustee was appointed, who 
succeeded to all their interest in said securities; and 
by a supplemental answer, filed afterward, they 
pleaded their discharge in bankruptcy. The follow- 
ing is a copy of the substantial part of this answer, 
namely: ‘The supplemental answer as amended of 
the defendants, Henry Clews and Theodore S. Fow- 
ler, to the complaint in this action, served by leave of 
the court first had and obtained, shows tothe court 
that subsequent to the service of the original answer 
herein, in pursuance of the bankruptcy proceedings 
mentioned in said answer and the order of the court of 
bankruptcy, the District Court of the United States 
for the Southern District of New York, sitting asa 
court of bankruptcy, did make an order and grant to 
said defendants certificates of discharge under seal of 
said court on the 24th day of December, 1875, discharg- 
ing the above-named defendants and each of them 
from all debts and claims which by the Revised Stat- 
utes, title Bankruptcy, are made provable against the 
estate of said defendants which existed on the 18th 
day of November, 1874, excepting such debts, if any, 
as are by said law excepted from the operation of a 
discharge in bankruptcy. * * * And the defend- 
ants further allege that the claim and indebtedness 
set forth in the plaintiff's complaint herein is one that 
was discharged by the operation of said bankruptcy 
discharge, and was provable in said bankruptcy pro- 
ceedings, and was not one which was exempt from the 
operation of the bankruptcy statutes.”’ 

Copies of the certificates of discharge were annexed 
to the answer. 

The parties thereupon went to trial, and the facts 
disclosed by the evidence were substantially in accord- 
ance with the above statement. The certificates of 
discharge of the defendants were given in evidence 
under objections; and the plaintiff asked to go to the 
jury on the question as to whether the debt was 
created by fraud, and also on the question whether it 
was a debt created by the defendants while acting ina 
fiduciary character; both of which requests were re- 
fused, and the court directed the jury to render a ver- 
dict for the defendants; to all which rulings and di- 
rections plaintiffs duly excepted. Judgment being 
entered forthe defendant, the plaintiffs appealed to 
the Court of Appeals of New York, which affirmed the 
judgment, and remitted the record to the Superior 
Court. The case is brought here by a writ of error; 
and we haveto decide the question, whether a dis- 
charge in bankruptcy under the act of 1867 operatés to 
discharge the bankrupt from a debt or obligation 
which arises from his appropriating to his own use 
collateral securities deposited with bim as security for 
the payment of money or the performance of a duty, 
and his failure or refusal to return the same after the 
money has been paid or the duty performed? or 
whethera debt or obligation thus incurred is within 
the meaning of the 33d section of said act (§ 5117 of the 
Rev. Stat.), which declares that ‘“‘no debt created by 
the fraud or embezzlement of the bankrupt, or by his 





defalcation asa public officer, or while acting in any 
fiduciary character, shall be discharged under this 
act.”’? The New York courts decided that the effect 
of the discharge in bankruptcy was to discharge the 
debt, holding that the debt was not created by fraud, 
nor by embezzlement, nor whilst the bankrupt was 
acting in a fiduciary character. 

The question first came up for discussion in the case 
upon an order for arresting the defendants, on a 
charge that the debt was fraudulently contracted. 
After obtaining their discharge in bankruptcy, the de- 
fendants moved to vacate the order of arrest, which 
motion the Superior Court denied; but the Court of 
Appeals reversed this judgment, and granted the mo- 
tion. The opinion of the court on this occasion is re- 
ported in77 N. Y. 427, and was referred to as the 
ground of judgment when the case finally came up on 
its merits. 

The question, so far as relates to the principle in- 
volved, isnot a new one. It came up for considera- 
ation under the Bankrupt Act of 1841, which withheld 
the benefits of the act from all debts ‘‘created by the 
bankrupt in consequence of a defalcation as a public 
officer, or as executor, administrator, guardian, or 
trustee, or while acting in any other fiduciary capac- 
ity’’ (5 Stat. 441,§ 1); and which further declared 
(amongst other things) that no person should be en- 
titled to a discharge who should ‘‘apply trust funds to 
his own use.’’ Id., §4. 

In the case of Chapman v. Forsyth, 2 How. 202, these 
clauses were brought before this court for examination. 
The case was an action of assumpsit for the proceeds 
of 150 bales of cotton shipped to and sold by the de- 
fendants as brokers or factors of the plaintiff. One of 
the defendants pleaded adischarge in bankruptcy 
and the judges of the Circuit Court were divided in 
opinion on the question whether a commission mer- 
chant or factor, who sells for others, is indebted ina 
fiduciary capacity within the act, if he withholds the 
money received for property sold by him, and if the 
property is sold, and the money received on the 
owner’s account. The opinion of this court was de- 
livered by Mr. Justice McLean, and the above ques- 
tion was answered inthe following terms: ‘If the 
act embrace such a debt, it will be difficult to limit its 
application. It must include all debts arising from 
agencies; and indeed all cases where the law implies 
an obligation from the trust reposed in the debtor. 
Such a construction would have left but few debts on 
which the law could operate. In almost all the com- 
mercial transactions of the country, confidence is re- 
posed in the punctuality and integrity of the debtor, 
and a violation of these is, in a commercial sense, a 
disregard of a trust. But this is not the relation 
spoken of in the first section of the act. The cases 
enumerated, ‘ the defalcation of a public officer,’ ‘ exe- 
cutor,’ ‘administrator,’ ‘ guardian,’ or ‘trustee,’ are 
not cases of implied, but special trusts, and the * other 
fiduciary capacity’ mentioned, must mean the same 
class of trusts. The act speaks of technical trusts, and 
not those which the law implies from the contract. A 
factor is not therefore within the act. This view is 
strengthened, and indeed made conclusive by the pro- 
vision of the fourth section, which declares that no 
‘merchant, banker, factor, broker, underwriter, or 
marine insurer,’ shall be entitled to a discharge, ‘who 
has not kept proper books of accounts.’ In answer to 
the second question then we say, that a factor, who 
owes his principal money received on the sale of his 
goods is nota fiduciary debtor within the meaning of 
the act.”’ 

This decision was of course authoritative; it was not 
only followed, but approved by the highest courts of 
several of the States. In Hayman v. Pond,7 Mete. 
(Mass.) 328, the Supreme Court of Massachusetts, 
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speaking through Shaw, C. J., after referring to the 
decision in Chapman v. Forsyth, said: “We have no 
doubt that this is the true construction of the law.” 
In Austil/ v. Crawford, 7 Ala. 435, and in Commercial 
Bank v. Buckner, 2 La. Ann. 1023, the same views were 
expressed, though the contrary was held in Matteson 
yv. Kellogg, 15 Ill. 547, andin Flagg v. Fly, 1 Edm. N. 
Y. Sel. Cas. 206. 

Under the act of 1867 a series of diverse rulings by 
different courts arose on the subject; one class treat- 
ing ageuts, factors, commission merchants, etc., as act- 
ing in a fiduciary character under the act, on the view 
that the act was conceived in broader and more gen- 
eral terms than the act of 1841; the other class taking 
the view that the act of 1867 used the phrase, “acting 
in any fiduciary character,’’ in the sense which it had 
received by construction in the act of 1841. The cases 
on both sides of the question are collected in Bump’s 
Law of Bankruptcy, under sec. 33 of the original Bank- 
rupt Act of 1867, sec. 5117 of the Revised Statutes, pp. 
742-745 (10th ed.) Those taking the first view are Jn 
re Seymour, 1 Benedict, 348; Jn re Kimball, 2 id. 554; 
8. C., 6 Blatch. 292; Whitaker v. Chapman, 3 Lans. 
155; Lemke v. Booth, 47 Mo. 385; Gray v. Farran, 2 
Cin. 426; Treadwell v. Holloway, 12 Bank. Reg. 63; 
Meader v. Sharp, 54 Ga. 128; S. C., 14 Bank. Reg. 192; 
Benning v. Bleakley, 27 La. Ann. 257. Those taking 
the other view are Woolsey v. Cade, 15 Bank. Reg. 288; 
Owsley v. Cobia, id. 489; Cronan v. Cutting, 104 Mass. 
245. Wehave examined these cases, and others bear- 
ing on the subject, but do not deem it necessary to re- 
fer to them more particularly, inasmuch as the ques- 
tion has recently been fully considered by this court, 
and the decision in Chapman vy. Forsyth has been fol- 
lowed. 

We refer to the case of Neal v. Clark, 95 U. S. 704, 
reversing the decision of the Court of Appeals of Vir- 
giniain Jones v. Clark, 25 Gratt. 642. This case in- 
volved the meaning and application of the word 
‘fraud’ in the clause under consideration—* no debt 
created by fraud or embezzlement of the bankrupt, or 
by his defaleation as a public officer, or while acting in 
any fiduciary character, shall be discharged,”’ etc. An 
executor sold certain bonds which he had received on 
the sale of the property belonging to the estate, the 
proceeds of which the will directed him to distribute 
inacertain way. The sale of the bonds was held by 
the State court to have been a misappropriation of 
them, amounting to a devastavit, in which Neal, the 
purchaser, was held to be a participant, and liable to 
account for the value of the bonds purchased; not be- 
cause he was guilty of any actual fraud, but because in 
view of the circumstances attending his purchase he had 
committed constructive fraud. Neal had in the mean- 
time obtained his discharge in bankruptcy, which he 
pleaded in bar to a recovery against him; but the State 
court held that ‘“fraud,’’ in the 33d section of the 
Bankrupt Act (of 1867), included both constructive 
and actual fraud, and overruled his plea. We reversed 
the judgment of the State court on this point, and de- 
cided that Neal was entitled, under the circumstances 
of the case, to the benefit of his discharge in bank- 
ruptey. Adopting and applying the reasoning of the 
court in Chapman v. Forsyth we said, *‘ that in the sec- 
tion of the law of 1867 which sets forth the classes of 
debts which are exempted from the operation of a dis- 
charge in bankruptcy, debts created by ‘ fraud’ are as- 
sociated directly with debts created by ‘embezzle- 
ment.’ Such association justifies, if it does not im- 
peratively require, the conclusion that the ‘fraud’ re- 
ferred to in that section means positive fraud, or fraud 
in fact, involving moral turpitude or intentional 


wrong, as does embezzlement; and not implied fraud, 





or fraud in law, which may exist without imputation 
of bad faith or immorality.” 

The question came before us again in Wolf v. Stix, 
99 U. S. 1, in which asale of goods to Wolf by an in- 
solvent firm was set aside as fraudulent against cred- 
itors, and Wolf and his sureties were then sued on the 
bond given by him fora return of the goods when at- 
tached at the commencement of the proceedings. 
Wolf having in the meantime become bankrupt, and 
obtained his discharge, pleaded the same in bar of the 
action. We held the plea tobe a good one to the ac- 
tion on the bond. 

The present case is not precisely like either that of 
Chapman v. Forsyth, or Neal v. Clark, but it is very diffi- 
cult to distinguish it in principle from the cases of 
commission merchants and factors failing to account for 
the proceeds of property committed to them for sale. 
There is no more—there is not so much—of the char- 
acter of trustee in one who holds collateral securities 
for a debt as in one who receives money from the sale 
of his principal’s property—money which belongs to 
his principal alone, and not to him, and which it is his 
duty to turn over to his principal without delay. The 
creditor who holds a collateral, holds it for his own 
benefit under contract. Heisin no sense a trustee. 
His contract binds him to return it when its purpose 
as security is fulfilled; butif he fails to do so, it is 
only a breach of contract, and nota breach of trust. 
A mortgagee in possession is bound by contract, im- 
plied, if not expressed, to deliver up possession of the 
mortgaged premises when his debt is satisfied; but he 
is not regarded as guilty of breach of trust if he neg- 
lects or refuses to do so, but only of a breach of con- 
tract. 

The English authorities are more in accord with the 
decisions in this country, which take a different view 
from our own on this question. The Debtor's Act of 
1869 (82, 33 Vict., ch. 62) abolished imprisonment for 
debt, except in the case of statutory penalties, and 
when arising from the default of a trustee or person 
acting in a fiduciary capacity, who has been ordered by 
a court of equity to pay money in his possession or un- 
der his control; andexcept defaults of attorneys aud 
solicitors and some other special delinquents. The 
Bankrupt Act of the same date (32, 33 Vict., ch. 71) de- 
clares that the order of discharge of a bankrupt shall 
not release him from any debt or liability incurred or 
forborne by means of any fraud or breach of trust. 
(Sec. 49.) Under those statutes, where an agent failed 
to pay over moneys collected for his principal, Sir 
George Jessel said, ‘‘ No doubt this debt was incurred 
by fraud.”’ Pashlerv. Vincent, 8 Chan. Div. 825. The 
same doctrine was held in Morris v. Ingram, 13 Chan. 
Div. 338, where ason wasin the management of his 
father’s farm, and sold part of the stock and received 
the proceeds. After his father’s death, being ordered 
to pay over the money, and failing to do so, he was 
held to be a person acting ina fiduciary capacity. In 
Middletonv. Chichester, 19 Week. Rep. 369, Lord Hath- 
erly said that ‘‘ the exceptions [in the Debtor's Act] 
are all referable, not to debts payable simpliciter, but 
to debts contracted in a manner in some degree sub 
ject to observation as being worthy of being treated 
with punishment. * * * In every case we find 
some shade of misconduct; something of the character 
of delinquency, though varying in description.” 

For other English cases arising under the acts re- 
ferred to, see Wood's Case, Ex parte Chapman, 21 W. 
R. 71; Hooson, Ex parte Chapman, 21 W. R. 152; 8.C., 
8 L. R., Ch. 231; Cobham v. Dalton, Ex’r, 10 L. R., Ch. 
655; Inve Deere, Atty., id. 658; Halford v. Jacobs, 19 
L. R., Eq. 436; Phosphate Co. v. Hartmount, 25 W. R. 
743; Earl of Lewes v. Barnett, 6 Ch. Div. 252; Barrett 
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v. Hammond, 10 id. 285; 
ton, 13 id. 163; Fisher’s Dig. Supp. by Chitty, tit. 
Debtor's Act, Col. 1287. 

Itis evident that the English courts regard many 
transactions as frauds or breaches of trust under their 
statutes, which we do not hold to be such under our 
bankrupt acts. Perhaps the liberal construction made 
in favor of the certificate of discharge in this country 
is due to the peculiar modes and habits of business 
prevailing amongst our people. It is no doubt true, as 
said in Chapman v. Forsyth, that a construction of the 
excepting clauses, which would make them include 
debts arising from agencies and the like, would leave 
but few debts on which the law could operate. At all 
events we think that the previous decisions of this court 
and of the State courts in the same direction, accord 
with the true spirit and meaning of the act of Con- 
gress, and with the necessities of our business condi- 
tions and arrangements. 

The judgment of the Court of Appeals of the State 


of New York is 
Affirmed. 


ee eee 
NUISANCE — POWER OF MUNICIFALITY To 
ABATE—FROPERTY OWNERS REMEDY. 


SUPREME COURT OF IOWA, JUNE 7, 1884. 


COLE v. KEGLER.* 

While cities and towns have the right to abate nuisances, 
they have not the power to finally and conclusively deter- 
mine, without notice or a hearing, and without the right 
of appeal, that a given thing constitutes a nuisance. 

If the authorities of a town abate a supposed nuisance under 
the authority of an ordinance they are subject to the same 
liability therefor as an individual, unless it be estab- 
lished that the property destroyed constituted a nuis- 
ance. 

The owner of the property destroyed has a right to have re- 
course to either of his legal remedies to test the validity of 
the action of the town council by certiorari, or to sue the 
authorities for damages sustained. 


_——- from Jackson District Court. 


This action is against the town of Bellevue, the indi- 
viduals composing the town council, and others; and 
the petition states that the defendants unlawfully .en- 
tered certain premises, and with force and violence 
pulled down and destroyed a dwelling-house, the prop- 
erty of the plaintiff. The defendants justified undera 
resolution of the town council declaring the building a 
nuisance,and ordering its abatement by the destruction 
of the house. Trial by jury, judgment for defendants, 
and the plaintiff appeals. 

D. A, Wynkoop and L. A. Ellis, for appellant. 

S. S. Sampson and Fouke & Lyon, for appellee. 


Seevers, J. 1. The dwelling-house in question was 
situate within the corporate limits of the town of 
Bellevue, and on the 2d day of April, 1880, the town 
council passed the following resolution: ‘Be it re- 
solved by the town council of the town of Bellevue, 
that upon investigation we find the old cement 
house on Second street, situated on lot 121, dangerous 
to the public, and that we therefore declare it a nuis- 
ance, and order its removal; and hereby order a no- 
tice to be served by the marshal upon the owner, Eli 
Cole, to remove said house within ten days from such 
notice, and if said owner shall fail to remove said house 
in said stated timethe town council will remove it at 
the expense of said owner, and such expense shall be 
taxed to said lot No. 121.” 


*19 N. W. Rep. 843. 





Hemming in re Chatter- 





The plaintiff had no notice or knowledge of the fore- 
going proceedings of the council, but after the passage 
of the resolution the notice therein contemplated was 
served on him. The plaintiff failed to remove the 
house, and afterward, on April 27, 1880, another notice 
was served on the plaintiff, similar to the foregoing, 
except that he was required to remove the building 
within forty-eight hours. The plaintiff failed to com- 
ply with this notice, and there was evidence tending 
to prove the house was torn down by some of the de- 
fendants,who claimed to be acting under the resolution 
of the town council. 

The court instructed the jury as follows: ‘(4) Un- 
der the law, and the conceded facts in this case, the 
said council had, at least so far as any question can be 
raised in this suit, the right to pass said resolution, and 
the individual members of the council passing it can- 
not be made liable by reason of any acts done under or 
by virtue of it, and this resolution and authority of the 
councilis also justifleation to the other defendants 
who acted under and by virtue of employment, so long 
as they so acted; butif they exceeded this authority, 
and did more than was authorized by it, or more than 
was essential or necessary to carry it out and 
abate the nuisance condemned by it, they or either of 
them that so did are liable for the damage so done in 
excess of such authority or necessity, and in this event 
the measure of damages (no vindictive damages being 
insisted upon) would be the cash value of the property 
so destroyed, at the time and place of its destruction, 
with interest to this time.” 

It is provided by statute that cities and towns have 
the ‘‘ power to prevent injury or annoyance from any 
thing dangerous, offensive, or unhealthy, and to cause 
any nuisance to be abated.’’ Code, $456. The court 
seems to have been of the opinion that under this stat- 
ute the council not only had the power to declare what 
constituted a nuisance, but that whenit did so deter- 
mine, such determination was final and conclusive, 
and justified the destruction of the house, unless the 
authority conferred by the resolution of the council 
had been exceeded by the persons acting underit. We 
are required to determine whether this construction of 
the statute is correct. Under the instruction given by 
the court it is immaterial whether the house, in fact, 
was a nuisance. The resolution of the council made it 
a nuisance, and this ended all inquiry, as the court 
thought. The building was adjudged a nuisance with- 
out the knowledge of the plaintiff, and he had no op- 
portunity to be heard. No notice to him is required 
by the statute, and he has no right to appeal or be 
heard unless be can have the opportunity, in this ac- 
tion, ofhaving the question determined whether his 
house was a nuisance or not. His property has been 
destroyed, but he isremediless,if the instruction above 
quoted is in accordance with the law of the land. The 
power to abate implies that there is or may be in ex- 
istence something to be abated. A nuisance must ex- 
ist before it can be abated. The power conferred 
therefore authorizes cities and towns to abate an ex- 
isting thing. No express power is given to declare a 
nuisance existing, nor do we think it can or should 
necessarily be implied. The council may abate all 
nuisances, but this does not imply it can determine 
what constitutes a nuisauce as an existing thing, for 
the reason the nuisance must in fact exist. If it 
does, then it may be abated. If it does not, the coun- 
cil has no power to declare it, or in other words, create, 
and then proceed to abate. We do not think the Gen- 
eral Assembly intended to confer on cities and tewns 
the power to finally and conclusively determine, with- 
out notice ora hearing, and without the right of ap- 
peal, that any given thing constituted a nuisance; un- 
less possibly in cases of great public emergency, so 
strong as to justify extraordinary measures, upon the 
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ground of paramount necessity. The law does not 
contemplate such an’ exigency, and therefore does not 
provide for it. If it did it would no longer be the un- 
defined law of necessity. Nelson, J., in People v. Cor- 
poration of Albany, 11 Wend. 540. 

Nuisances may be abated by an individual; but they 
must in fact exist. The determination of the individ- 
ual that a nuisance exists does not make it so; and if 
he destroys property on the ground it is a nuis- 
ance he is responsible, unless it is established that the 
property destroyed constituted a nuisance. This pre- 
cise power, and no more, is conferred by the statute on 
cities and towns. In Wood Nuis., § 740, it is said: 
‘“*Tf the authorities of acity abate a nuisance under 
authority of an ordinance of the city, they are subject 
to the same perils and liabilities as an individual, if 
the thing in fact is nota nuisance.’”’ See also Clark v. 
Mayor, 13 Barb. 32; Welch v. Stowell, 2 Doug. (Mich.) 
332; Underwood v. Green, 42 N. Y. 140; Yates v. Mil- 
waukee, 10 Wall. 497; Hlaskell v. New Bedford, 108 
Mass. 208; Wreford v. People, 14 Mich. 41; Everett v. 
Council Bluffs, 46 Iowa, 66; City of Salem v. Eastern 
R. Co., 98 Mass. 431. The last case was an action 
brought to recover the expense of removing an alleged 
nuisance caused by the defendant, who had no oppor- 
tunity to be heard as to the question whether a_nuis- 
ance in fact existed; and it was held that the defend- 
ant was not concluded by the findings and adjudica- 
tions of the corporate authorities, but it could contest 
all the facts upon which its liability depended. Cities 
and towns may undoubtedly define, and by ordinance 
declare, what shall constitute a nuisance, and their 
legislative discretion in this respect cannot be con- 
trolled. Ifa nuisance is created or erected after the 
passage of the ordinance, and it is then provided that it 
muy be abated, we are not prepared to say this may 
not be done, or the person erecting the nuisance pun- 
ished as prescribed in the ordinance. Ordinarily, be- 
fore property is destroyed on the ground that it is a 
nuisance, the owner should have the opportunity to 
be heard in some manner in accordance with the usual 
forms prescribed by law; and this is true where the 
property has beensummarily destroyed, and he seeks 
to recover damages sustained by its destruction. 

2. Counsel for the defendants insist that the only 
remedy the plaintiff had was to test the validity of the 
action of the town council by certiorari, and cites State 
v. Roney, 37 Iowa, 30; Jske v. City of Newton, 54 id. 
586; 7 N. W. Rep.i3; Stubenranch v.Neyensch, 54 Lowa, 
567; 7 N. W. Rep. 1. These cases are clearly distin- 
guishable. It may be conceded that the plaintiff could 
have thus proceeded, but he was not bound todo so, 
and after the destruction of his property such a pro- 
ceeding would have been useless. It may be the plaint- 
iff had two remedies—one by certiorari, and the other 
the one adopted in this case. Both these remedies are 
legal, and not equitable, and he could adopt either. 

3. Counsel further claim that the members of the 
council are not individually liable, because what they 
did was done in a judicial capacity ; that is, that the de- 
termination of the question as to the existence of the 
nuisance was of a judicial character. In support of this 
proposition Walker v. Hallock, 32 Ind. 239; Baker v. 
State, 27 id. 485; Harvey v. Dewoody, 18 Ark. 252; No- 
lan v. Mayor, 4 Yerg. 163, are cited. 

The first two cases grew out of the same facts. 
The nuisance complained of was the erection or con- 
tinuance of a market-house, and it was sought to make 
the members of the city council individually responsi- 
ble therefor. This is a very different question from the 
one before us. In the Arkansas case it was determined 
that a nuisance in fact existed, and therefore responsi- 
bility for its abatement did not attach. The case last 
cited has no application whatever to the case at bar. 
The plaintiff was not damaged by the passage of the 

’ 





resolution, and he does not claim that he was. His 
claim is that his property has been unlawfully de- 
stroyed. If it was not in fact a nuisance, then no 
ground for its destruction existed, and the plaintiff has 
been unlawfully deprived of his property. It would 
be strange indeed if he cannot, under such circum- 
stances, recover a just and adequate compensation. 
Rounds v. Mansfield, 38 Me. 586; Green v. Underwood, 
before cited. We are not called on to determine from 
whom he may recover, nor must we be understood as 
intimating whether the house was or was not a nuis- 
ance. This was a question for the jury under proper 
instructions by the court. We think the court erred 
in instructing the jury as above stated, and also erred 
in refusing to instruct in substance as asked in some 

of the instructions presented by counsel of plaintiff. 

Reversed. 

CONTEMPT—COURT MAY REVOKE ORDER, 

CIRCUIT COURT, DISTRICT OF MASSACHUSETTS. 

APRIL 2, 1884. 


HENDRYX V. FIrzPaTRICK.* 


An order committing a defendant for contempt in refusing 
to pay a sum of money is civil, and not criminal, in its 
nature, and the court which committed him is at liberty to 
release him again in case he shows himself unable to com- 
ply with the requirements of the court. 


|* the Matter of Contempt of Court. 


T. W. Porter and J. McC. Perkins, for complain- 
ants. 


A. H. Briggs, for defendant. 
Before LOWELL and NELson, JJ. 


LoweLL, J. In this case the defendant was en- 
joined from infringing a patent, pendente lite, because, 
though the court had serious doubts of its validity, the 
defendant had himself sold the patent to the plaint- 
iffs for aconsiderable sum of money, and it was 
thought no more than justice that he should refrain 
from violating his own implied warranty until the 
final hearing. Afterward proceedings for contempt 
for a violation of the injunction were prosecuted by 
the plaintiffs, and after evidence taken and a hearing, 
the defendant was ordered to pay the fees of the mas- 
ter by a certain day, the costs of the proceedings, and 
certain profits assessed by the master, by certain other 
days, and indefault of payment to be committed. 
These last twosums, when paid in, were to be paid out 
to the plaintiffs. The defendant failed to make the 
last two payments, and was committed to prison. 
After he had been in confinement for about two weeks 
the District judge,with my approval, though I was un- 
able to sit in the case, permitted the defendant to go 
before the master and prove, if he could, in proceed- 
ings like those under the poor-debtor law of Massachu- 
setts, that he had no property which he could apply to 
the payment of his debts. The plaintiffs were duly 
notified of the hearing before the master and did not 
attend, and the master admitted the defendant to 
take the poor-debtor’s oath; and thereupon the 
court discharged him upon his own recognizance. 

The plaintiffs now move that the defendant may be 
recommitted under the original order. They argue 
that every order since made in the cause is ultra vires 
and void, because the first order was a final decree in 
acriminal case, and could not be varied after the 
term;and because the defendant could only be dis- 
charged from arrest by the pardon of the president. 


*19 Fed. Rep. 810. 
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It would be a sufficient answer to this argument, that 
if the order wasa criminal one, having the conse- 
quences coutended for, the fine should have been made 
payable to the United States, and the plaintiffs would 
have no concern with it; but we will explain why all 
the orders are, in our opinion, proper. The original 
order was an interlocutory civil order, for the benefit 
of the plaintiffs; and the commitment was for failure 
to pay the money, not for the original contempt. 
While therefore the imprisonment may not have been 
strictly and technically within our poor-debtor law 
(Rev. Stat., § 991), which however we think it was, yet 
it should, atallevents, be governed by similar rules. 
It was made in this way, because the master found 
that the contempt was not willful, and I thought that 
no punishinent was necessary. The process of con- 
tempt bas two distinct functions, one, criminal, to 
punish disobedience, the other, civil and remedial, to 
enforce a decree of the court and indemnify private 
persons. In patent causes it has been usual to com- 
bine the two, and to order punishment if it is thought 
proper; or indemnity to the plaintiff, if that is all that 
justice requires; or beth. Re Mullee,7 Blatechf. 23; 
Doubleday v. Sherman, 8 id. 45; Schillinger v. Gunther, 
14id. 152; Phillips v. Detroit, 3 Ban. & A. 150; Dunks 
v. Gray, 3 Fed. Rep. 862; Searles v. Worden, 13 id. 716; 
Matthews v. Spangenberg, 15 id. 813. 

We are aware that it was at one time the opinion of 
Judge Blatchford that a sum of money ordered to be 
paid to a plaintiff, in a cause of this kind, was a crimi- 
nal fine, which could only be remitted bya pardon; 
but we are of opinion that such a fine for the benefit 
ofa private person cannot be remitted by the presi- 
dent, and isa debt of acivil nature; and that Judge 
Blatchford has so treated it inthe latest case which 
has come before him. His first opinion is stated in 


Mullee’s case, 7 Blatchf. 23, and Fischer v. Hayes, 6° 


Fed. Rep. 63; but when the latter case came before the 
Supreme Court, they expressed a significant doubt 
whether the orderto pay money forthe use of the 
plaintiff was not an interlocutory decree in a‘civil 
cause (Hayes v. Fischer, 102 U. 8. 121),and when the 
case came back, Judge Blatchford admitted the de- 
fendant to bail (Fischer v. Hayes,7 Fed. Rep. 96), 
which he could not have done if the judgment were 
criminal inits nature. The doubt of the Supreme 
Court might well have been even more strongly ex- 
pressed. An order upon a defaulting trustee, assignee 
in bankruptcy, or other person subject to account, to 
pay money into court, is civil, and may be waived by 
the party adversely interested, and isa debt to which 
a bankrupt law, discharging the debt, and an insol- 
vent law, discharging the person, are applicable. See 
Baker’s case, 2 Strange, 1152; Ex parte Parker, 3 Ves. 
554, and the decisions hereinafter cited. 

In McWilliams’ case, 1 Schoales & L. 169, a defend- 
ant in contempt for not paying a legacy into the court 
of chancery in obedience to its order was attached 
while attending the commissioner to be examined as a 
bankrupt. His arrest was lawful, if the contempt was 
a criminal offense. That very learned chancery law- 
yer, Lord Redesdale, said that it was merely a mode 
of enforcing a debt; that if it were not so he had no 
right to make the original order; that the substance 
and not the form of the proceeding must govern, and 
its substance was notcriminal. The petitioner was 
discharged. The same point was decided iu the same 
way in Ex parte Jeyes, 3 Dea. & Ch. 764; and Ex parte 
Bury, 3 Mont. D. & D. 309. 

The remark of the lord chancellor in We Williams’ 
case, that he had no right to make an order of this sort 
for the benefit of a private person, excepting as a civil 
remedy, is highly pertinent to this case. 

Where a person had been committed to prison for 
nine months for contempt in not paying money into a 





County Court, sitting in bankruptcy, James, L. J., 


said: ‘*The order, on the face of it, is wrong, for it is 
an absolute order of commitment for contempt of 
court for non-payment of money. This isa penal sen- 
tence. The court of chancery never made aun order in 
this form.’? Andagain: ‘The order of commitment 
was such as had never been made in the court of chan- 
cery, and was justly characterized by the chief judge 
as novel and surprising.’’ Ex parte Hooson, L. R., 8 
Ch. 231. This distinction is preserved in our Revised 
Statutes. Thecourts have power to punish for con- 
tempt ($725), but all forms and modes of proceeding 
which are usual in equity may be followed in cases in 
equity. Section 913. 

By virtue of section 725 the District Court may pun 
ish contempts. Like power is given the District judge 
when sitting in chambers in bankruptcy, by section 
4975; and the cognate but distinct power of enforcing 
his decrees ** by process of contempt, and other ‘ reme- 
dial’ process,’ is recognized by section 4975. See In 
re Chiles, 22 Wall. 157. 

Some of the older cases hold that in contempt in 
civil cases at common law, the proceedings, after the 
order of attachment, should be on the crown side of 
the court; that isin the name of the sovereign. The 
King v. Sheriff of Middlesex, 3 T. R. 153; Same v. 
Same, 7 id. 489; Folger v. Hoogland, 5 Johns. 235. This 
is still the better practice, or at least a good practice, 
if punishment is asked for. Curtwright’s case, 114 Mass. 
230; Durant v. Suprs., 1 Woolw. 377; United States ex 
rel. v. A., 7. & S. F. R. Co.,16 Fed. Rep. 853. If this was 
ever the rule of chancery, it has long since ceased to 
be so, when the sole purpose of the attachment*is to 
enforce a decree or order, such for instance, as to sign 
an answer, to make a conveyance, to pay money, etc. 
Allsuch orders may be waived or condoned by the 
private person interested in them, and are civil and 
remedial. Ex parte Hooson, supra; Ex parte Eicke, 1 
Glyn. & J. 261; Wally. Atkinson, 2 Rose, 196; Wyllie 
v. Green, 1 De Gex & J. 410; Buffum’s case, 13 N. H. 
14; People v. Craft, 7 Paige, 325; Jackson v. Billings, J 
Caines, 252; Anon.,2 P. Wms. 481; Const v. Ebers, 1 
Mad. 530; Smith v. Blofield, 2 Ves. & B. 100; Brown v. 
Andrews, 1 Barb. 227; Ex parte Muirhead, 2 Ch. Div. 
22; Lees v. Newton, L. R.,1C. P. 658; Re Rawlins, 12 
Law T. (N. 8.) 57. 

In patent cases it has been usual to embrace in one 
proceeding the public and the private remedy—to 
punish the defendant if found worthy of punishment, 
and at the sametime, or as an alternative, to assess 
damages and costs for the benefit of the plaintiff, as is 
scen by the cases cited in the beginning of this opin- 
ion. A course analogous to this has been said, obiter, 
to be proper, by Miller, J., in /e Chiles, 22 Wall. 157, 
168. ‘‘The exercise of this power has a twofold as- 
pect, namely, first, the proper punishment of the 
guilty party for his disrespect of the court and its 
order; and the second, to compel his performance of 
some act or duty required of him by the court which 
he refuses to perform,” citing Stimpson v. Putnam, 41 
Vt. 238, where adefendant was, at the same time, 
fined $50 for the benefit of the State, and $1,170 and 
interest and costs for that of the party injured by 
breach of an injunction. The chancellorin that ease 
said: ‘This proceeding for contempt is instituted 
not only to punish the guilty party, but also, and 
perhaps chiefly, to cause restitution to the party in- 
jured."’ Such we repeat, has been the practice in pat- 
ent causes. It is used in other cases, as in the famil- 
iar one of a witness neglecting to answer a summons, 
who. may be fined for his disobedience, and also be re- 
quired to testify. 

If the proceedings should be criminal in form it 
would make no difference. A criminal sentence, for 
the benefit of a private person, is to be treated as civil 





THE ALBANY LAW JOURNAL. 


197 





to allintentsand purposes. It is beyond the king's 
pardon, and within the equitable jurisdiction of the 
court at all times. 4 Bl. Com. 285. At this place the 
author, speaking of disobedience to any rule or 
order of court, of the sort we are considering, 
says: 

‘* Indeed the attachment for most part of this spe- 
cies of contempts, and especially for non-payment of 
costs and non-performance of awards, is to be looked 
upon rather as a civil execution for the benefit of the 
injured party, though carried on in the shape of a 
criminal process fora contempt of the authority of the 
court. A’nd therefore it hath been held that such con- 
tempts, and the process thereon, being properly the 
civil remedy of an individual for a private injury, are 
not released or affected by the general act of par- 
don.”’ 

Where a defendant had been convicted of an offense 
against the laws prohibiting lotteries, and had been 
sentenced to aterm of imprisonment, which had ex- 
pired, and to pay costs for the use of the prosecutor, 
and had not paid them, he was discharged from cus- 
tody under the lord’s act, which was an early insol- 
vent law, like our poor-debtor laws, so far as the dis- 
charge of the person is concerned. ex v. Stokes, 
Cowp. 136. 

Aston, J., after saying that an attachment is an exe- 
cution for a civil debt, and that the public offense had 
been purged by the imprisonment, added: ‘This 
stage of the cause therefore is merely of a civil nature, 
anda matter solely between party and party, uncon- 
nected with the offense itself;’’ that it comes within 
the insolvent debtor’s act: ‘‘If not, the consequence 
must be imprisonment for life; for a general pardon 
would not extend to him; ’”’ that is, would not release 
him from costs due a private person, or from impris- 
onment on account of them, ‘‘as was agreed in ex v. 
Stokes, 23 Geo. IL.’’ So where a penalty was inflicted 
by acriminal proceeding, but for the benefit of a pri- 
vate person, and an attachment was issued for want of 
a sufficient distress, Buller, J., said that the proceed- 
ing was like acivil action, and that Ex parte Whit- 
church, 1 Atk. 54, where attachment for not perform- 
ing an award was held to be criminal, was no longer 
law. It was held therefore that the defendant could 
not be attached on Sunday. Zhe King v. Myers, 1 
T. R. 265. We do not mean to be understood that 
the ‘court has a general discretion to annul orders 
passed for the benefit of a party to the suit; but that 
where inability is shown to comply with the order, as 
for instance, insanity, if the decree requires an act to 
be done, or poverty, if the decree is for the payment of 
money, it is according to the course of the court, and 
of all courts, to discharge the imprisonment, of which 
the end is proved to be unattainable. See besides the 
cases already cited, Wal/ v. Court of Wardens, 1 Bay, 
434; Re Sweatman, 1 Cow. 144; Kane v. Haywood, 66 N. 
C.1; Galland v. Galland, 44 Cal. 478; Pinckard v. 
Pinckard, 23 Ga, 286. 

Where an attorney of any court fails to pay over 
money to his client, the court may, after due proceed- 
ings, commit him fora contempt. This was formerly 
considered to be criminal, and is fully explained in 2 
Hawk. P. C. 218 ef seq. But it has longsince been set- 
tled that it is of a civil character. Ex parte Culliford, 
8 Barn. & C. 220; Rex v. Edwards, 9 id. 652. The lord 
chief justice in the latter case said that it had 
‘always’? been held that attachments for non- 
payment of money were in the nature of civil pro- 
cess. 

In Reg. v. Thornton, 4 Exch. 820, and The Queen v. 
Hills, 2 Fl. & Bl. 175, costs in a criminal case were in 
question, and the defendant was discharged—in one, 
because the prosecutor had proved for the amount in 
bankruptcy, and thus waived the attachment, and in 





the other because the defendant had been discharged 
as aninsolvent. Inthe former of these cases, it was 
said by Pashley, arguendo, that the courts had exer- 
cised the power to discharge a defendant in sucha 
case, on account of poverty, as early as 29 Edw. I. 

It was admitted, in argument, in the case before us, 
that the court would not have been justified in impos- 
ing a pecuniary fine upon the defendant if he had 
proved his poverty before the order was made, but that 
afterward it was too late. Weare of opinion that nosuch 
distinction can be maintained, but that the defendant 
should be released from imprisonment in such a case, 
though his evidence is produced while the order is in 
process of enforcement against him. 


Petition denied. 
a 


UNITED STATES SUPREME COURT AB- 
STRACT. 

MUNICIPAL CORPORATION-—BONDS—POWER TO ISSUE 
UNDER CODE OF TENNESSEE—BONA FIDE HOLDER.— 
Mere political bodies, constituted as counties, are for 
the purpose of local police and administration, and 
having the power of levying taxes to defray all public 
charges created, whether they are or are not formally 
invested with corporate capacity, have no power or 
authority to make and utter commercial paper of any 
kind, unless such power is expressly conferred upon 
them by law, or clearly implied from some other power 
expressly given, which cannot be fairly exercised with- 
outit. Our views on this subject were distinctly ex- 
pressed in the case of Police Jury v. Britton, 15 Wall. 
566, where, speaking of the power of local political bod- 
ies to issue commercial paper, we said: “It seems 
tous to be a power quite distinct from that of in- 
curring indebtedness for improvements actually au- 
thorized and undertaken, the justness and validity of 
which may always be inquired into. It is a power 
which ought not to be implied from the mere authority 
to make such improvements. It is one thing for county 
or parish trustees to have the power to incur obliga- 
tions for work actually done in behalf of the county or 
parish, and to give proper vouchers therefor, and a to- 
tally different thing to have the power of issuing un- 
impeachable paper obligations which may be multi- 
plied to an indefinite extent. If it be once conceded 
that the trustees or other local representatives of 
townships, counties and parishes have the implied 
power to issue coupon bonds, payable at a future day, 
which may be valid and binding obligations in the 
hands of innocent purchasers, there will be no end to 
the frauds that will be perpetrated. We do not mean 
to be understood that it requires in all cases express 
authority for such bodies to issue negotiable paper. 
The power has frequently been implied from other ex- 
press powers granted. Thus it has been held that the 
power to borrow money implies the power to issue the 
ordinary securities for its repayment, whether in the 
form of notes or bonds payable in the future.’”’ Pp. 
571, 572. In Mayor v. Ray, 19 Wall. 468, the following 
remarks were made, which were quoted with approval 
in the subsequent case of Wall v. County of Monroe, 
103 U. S. 78: **‘ Vouchers for money due, certificates of 
indebtedness for services rendered, or for property fur- 
nished for the use of the city, orders or drafts drawn 
by one city officer upon another, or any other device 
of the kind, used for liquidating the amounts legiti- 
mately due to public creditors, are of course necessary 
instruments for carrying on the machinery of munici- 
pal administration, and for anticipating the collection 
of taxes. But to invest such documents with the char- 
acter and incidents of commercial paper, so as to ren- 
der them in the hands of bona fide holders absolute ob- 
ligations to pay, however irregular or fraudulently is- 
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sued, is an abuse of their true character and purpose.” 
And again: “ Every holder of a city order or certifi- 
cate knows, that to be valid and genuine at all, it must 
have been issued as a voucher for city indebtedness. 
It could not be lawfully issued for any other purpose. 
He must take it therefore subject to the risk that it 
has been lawfully and properly issued. His claim to 
be a bona fide holder will always be subject to this 
qualification. The face of the paper itself is notice to 
him that its validity depends upon the irregularity of 
its issue. The officers of the city have no authority to 
issue it for any illegalor improper purpose, and their 
acts cannot create an estoppel against the city itself, 
its tax payersor people. Persons receiving it from 
them know whether it is issued, and whether they re- 
ceive it fora proper purpose and a proper considera- 
tion. Of course they are affected by the absence of 
these essential ingredients; and all subsequent holders 
take cum onere, and are affected by the same defect.” 
The counsel for the defendant in error relies strongly 
on the cases of Lynde v. County of Winnebago, 16 
Wall. 6, decided by this court, and State ex rel. Ross 
v. Anderson County, 8 Baxter, 249, decided by the 
Supreme Court of Tennessee, as well as upon various 
decisions of other State courts, particularly Williams- 
port v. Commonwealth, 84 Penn. St. 487; Mills v. 
Gleason, 11 Wis. 470; Bank of Chillicothe v. Chilli- 
cothe, 7 Ohio, pt. 2, p. 31. Conceding that views differ- 
ent from those which we have expressed are enter- 
tained by some of the State courts, and that they may 
be controlling in the States where they are thus enter- 
tained, we are more especially concerned to know what 
is held to be the law in Tennessee, as well as what may 
have been held in the decisions of this court in former 
cases. Inthecasein 8 Baxter, supra, the Supreme 
Court of Tennessee, it is true, expressed an opinion 
that authority to issue the bonds was implied from 
the power given to subscribe for stock, without the 
aid of the act of 1854, stating, as a general rule, ‘‘ that 
a county, like another corporation, having right to 
create a debt, has also the incidental right to issue the 
commercial evidence of it, in such forms as may be 
satisfactory to the parties.’’ But the statement of 
this genera! proposition may be regarded as only a dic- 
twm in the case, since the judgment was fully supported 
by the express provisions of the act of 1852, ch. 191, if 
not by the power given to subscribe for stock ina 
railroad corporation. We are not referred to any other 
decision of the Supreme Court of Tennessee which 
comes any nearer to a determination of the question. 
Itis undoubtedly a question of local policy with each 
State what shall be the extent and character of the 
powers which its various political and municipal or- 
ganizations shall possess; and the settled decisions of 
its highest courts on this subject will be regarded as 
authoritative by the courts of the United States, for it 
is a question that relates to the internal constitution 
of the body politic of the State. But as all, or nearly 
all, the States of the Union are subdivided into politi- 
cal districts similar to those of the country from which 
our laws and institutions are in great part derived, 
having the same general purposes and powers of local 
government and administration, we feel authorized,in 
the absence of local State statutes or decisions to the 
contrary, to interpret their general powers in accord- 
ance with the analogy furnished by the common proto- 
types, varied and modified of course by the changed 
conditions and circumstances which arise from our pe- 
culiar form of government, our social state and physi- 
cal surroundings. In the case of Wells v. Supervisors, 
102 U. S. 631, we held that the power to issue county 
bonds did not arise from a power to subscribe for stock 
in a railroad company, where authority was at the 
same time given to assess and collect a tax for the pay- 
ment of the capital stock, and no other authority to 








raise the requisite funds was given. Under the Code 
of Tennessee contracts may of course be made for the 
erection and repair of public buildings, and the power 
to issue vouchers for payment is necessarily implied; 
but no power is given to issue bonds or other commer- 
cial paper having the privileges and exemptions ac- 
corded to that class of commercial securities. No such 
power is expressly given, and in our judgment no such 
power is necessarily implied. Claiborne County v. 
Brooks. Opinion by Bradley, J. 

(Decided April 21, 1884.] 

WRIT OF ERROR—LIES ONLY FROM FINAL JUDGMENT 
—PRESUMPTION-- REHEARING--PRACTICE.--In Brockett 
v. Brockett, 2 How. 238, it was decided that a petition 
for rehearing, presented in due season and entertained 
by the court, prevented the original judgment from 
taking effect as a final judgment, for the purposes of 
an appeal or writ of error, until the petition was dis- 
posed of. The record in this case does not show in 
express terms when the motion for a rehearing was 
made, but it was entertained by the court and decided 
on its merits. The presumption is therefore, in the 
absence of any thing to the contrary, that it was filed 
in time to give the court control of the judgment 
which had been entered, and jurisdiction to enforce 
any order that might be made. This presumption has 
not been overcome. The writ of error as issued is on 
its face for the review of the final judgment, not of 
the order refusing a rehearing. The judgment is suffi 
ciently described for the purposes of identification. We 
are of opinion therefore that the judgment as entered 
is properly before us for consideration. It was ex- 
pressly ruled in Brockett v. Brockett, which has been 
followed in many cases since, that if a petition for re- 
hearing is presented in season and entertained by 
the court, the time limited for an appeal or writ of er- 
ror does not begin to run until the petition is disposed 
of. Slaughter-House Cases, 10 Wall. 289; Memphis v. 
Brown, 94 U. S. 717. The motion for rehearing in this 
case was not decided until December 21, and the writ 
of error was sued outand served within sixty days 
thereafter. This was in time to secure the supersedeus. 
The motion to vacate is therefore overruled. 7¢.cus 
Pac, R. Co. v. Murphy. Opinion by Waite, C. J. 
{Decided April 21, 1884.] 
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COURT OF APPEALS 

NEGLIGENCE — CONTRIBUTORY — INTOXICATION — 
PROXIMATE CAUSE—CONCURRENT—NO RECOVERY.—In 
anaction against a railroad company for its alleged 
negligence, whereby the plaintiff was injured, he must 
show the injury he received was occasioned exclu- 
sively by the negligence of the defendant. If there- 
fore it be found that the plaintiff has himself been 
guilty of any negligence or want of ordinary care that 
has directly contributed tou cause the accident, he can 
have no cause of action against the defendant for the 
injury received, though the latter may likewise have 
been guilty of negligence. And this whether the 
plaintiff was sober or drunk at the time the accident 
occurred. A.though the plaintiff may have been 
guilty of negligence, and such negligence may, in faci, 
have remotely contributed to the production of the 
accident, yet if the defendant could, in the result, by 
the exercise of reasonable care and diligence, in view 
of the circumstances of the case, have avoided the ac- 
cident, the plaintiff's negligence, being the more re- 
mote cause, will not excuse the defendant. If the 
plaintiff, who was injured by the alleged negligence of 
the railroad company, was in fact drunk. and failed to 
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observe the reasonable precautions to avoid danger to 
himself while in the act of crossing the defendant’s 
road tracks, or while upon the tracks of the road, 
though improperly there, and under circumstances to 
constitute negligence on his part, yet if the defend- 
ant’s servants in charge of the train, after discovering 
the perilous situation of the plaintiff, could by the ex- 
ercise of reasonable care and diligence have avoided 
the accident, they were bound to doso. If they pos- 
sessed knowledge of the plaintiff's situation, and failed 
to make properand reasonable exertions whereby he 
could have been saved, the defendant would be liable, 
though it was by reason of the negligence or drunken 
condition of the plaintiff that he was found in the 
situation of danger. In such case their failure to use 
due care and exertion would constitute negligence, 
which would form the direct and proximate cause of 
the injury. If on the other hand, the plaintiff was on 
the crossing, or at any other place on the road tracks 
of the defendant, in such condition as not to be able 
to take care of himself, or paid no heed to the warn- 
ings ofthe approach of the train; or if from negli- 
gence, or reckless indifference to the perils of his situ- 
ation, he failed to observe the precautions necessary 
to his safety, and his situation was not known to 
those in charge of the train, and while observing a 
careful lookout, was not discovered by them in time, 
by the use of reasonable care and diligence, to save 
him from injury, then his own want of care and reck- 
less negligence in putting himself in such place of 
danger would deprive him of all ground of action 
against the defendant. And this would be the case 
though there may have been negligence on the part of 
the defendant in detaching the engine from the cars 
and allowing the latter to run down the switch by 
theirown momentum, or by the force of the 'grade. 
In such case, the negligence would be mutual or con- 
current, and that of the plaintiff so directly contribut- 
ing to the production of the accident as to preclude 
the right of recovery. Keanv. Baltimore & O. R. Co. 
Opinion by Alvey, C. J. 


WILL—CONSTRUCTION—VESTING OF AN ESTATE— 
VESTED REMAINDER.—In the absence of plain expres- 
sions, or an intent plainly inferable from the terms of 
the will, the earliest time for the vesting of property 
will be adopted where there is more than one period 
mentioned in the will. A testator by his will gave his 
farm in A. A. county to his wife and brother in trust 
for his wife, A. E. C., to use and enjoy said farm and 
premises,and receive the income therefrom ‘‘ until such 
time as they shall have an offer of one hundred thousand 
dollars, and shall invest fifty thousand dollars of the 
proceeds of such sale in good and safe securities under 
the direction of the court,and pay the interest received 
from the said fifty thousand dollars so invested unto 
my wife, A. EF. C., during her natural $life, and at her 
death said fifty thousand dollars, or the securities in 
which the same may be invested, shall go to and be- 
come the property and estate of such person or persons 
as would, by the now existing laws of the State of 
Maryland, be entitled to take an estate in fee simple 
in lands by descent from me, and the heirs, executors 
and administrators of such person or persons, per 
stirpes, and not per capita.’ Held, that the remainder 
in said fifty thousand dollars vested in the persons 
who were the heirs of the testator at the time of his 
death. Estates will be heldto be vested whenever it 
can be fairly done without doing violence to the lan- 
guage of the will, and to make them contingent there 
must be plain expressions to that effect, or such intent 
must be so plainly inferable from the terms used as 
to leave no room for construction. Taylor v. Mosher, 
29 Md. 443, adopted in Fairfax v. Brown, 60 Md. 50. 
Crisp v. Crisp. Opinion by Stone, J. 





INSURANCE,LAW. 


LIFE POLICY—BENEFIT—TO WHOM PAID.—Where a 
life insurance policy provided that the benefit shall, at 
the death of the insured, be paid to his wife and chil- 
dren,” held, that such benefit should be paid to his 
wife and children equally, and not one-half to his wife 
and the other half to his children; and further held, 
that each child should receive his share of the benefit, 
although one of such children may have never lived 
with his father as a part of his father’s family, and 
may have also received a portion of his father’s estate 
prior to his father’s death. Hamilton v_ Pitcher, 53 
Mo.334, 336. Sup. Ct., Kans. July, 1883. Felix v. An- 
cient Order Workmen. Opinion by Valentine, J. (81 
Kans. 81.) 

FIRE — ‘* OTHER INSURANCE ’’—CANCELLATION—NO- 
TICE—REPAYMENT—RIGHTS OF MORTGAGEE.— (1) A 
provision in a policy of insurance, “ that in case there 
be any insurance in any other office extending to the 
property hereby insured, then this company, in case of 
a loss, will only be liable to pay its ratable proportion 
of the damage,”’ has relation to the existence in fact of 
other insurance at the time of the loss, and does not 
bind the assured to keep up another policy which was 
on the property. He may consent to or submit to a 
cancellation of the latter before the loss has occurred 
without affecting his rights under the former. Hand 
vy. Williamsburgh Ins. Co., 57 N. Y. 41, 47. (2) To effect 
the cancellation of a policy under a condition that 
‘the insurance may be terminated at the option of the 
company on giving notice to that effect and refunding 
aratable proportion of the premium for the unexpired 
term of the policy,’’ there must be proof that the con- 
ditions on which the right to terminate the insurance 
depended were complied with before the loss occurred. 
(3) A notice dated February 3, 1874, stating that the 
company, desiring to cancel the policy, will allow the 
assured until the 4th of February, 1874, to replace the 
same in some other company, but on and after said 
date will consider said policy as cancelled and of no 
further force and effect, is sufficient in form. But 
proof that the notice was prepared on the day it bears 
date for immediate service; that it was found among 
the papers of the assured after his death—the fire. 
which happened February 12, 1874, having occurred in 
his life-time—-is not sufficient proof of service. (4) A 
policy of insurance issued to the owner of the prem- 
ises, in which is written ‘‘ Loss, if any, payable to F. 
L. and A. L., mortgagees,”’ is a contract by the insurer 
with the mortgagees to pay them the insurance money 
according to the terms of the policy. State Ins. Co. v. 
Maackens, 9 Vroom, 564. It is also acontract for the 
full term for which the policy is issued, and the insu- 
rer, under such a stipulation as is in question, cannot 
tecminate the contract of insurance by withdrawing it 
before the expiration of the term specified in the con- 
tract, without notice to the mortgagees. (5) Repay- 
ment, or a tender of the ratable proportion of the 
premium, is also a prerequisite tothe termination of 
the policy. Notice without repayment, or an actual ten- 
der of payment, isno compliance with the condition 
unless there be a waiver of repayment. Van Valken- 
burgh v. Lenox, 51 N. Y. 465; Hathorn v. German Ins. 
Co., 55 Barb. 28; Peoria Ins. Co. v. Botto, 47 Ill. 516; 
Wood on Ins., § 106. (6) Repayment or a tender to 
the assured is compliance with the condition; but a 
credit by the company of a ratable proportion of the 
premium ona debt due to it from the assured, not as- 
sented to by him, is not sufficient. In Bergson v. 
Builders’ Ins. Co., 38 Cal. 541, the policy had been is- 
sued on a credit of part of the premium, and when the 
notice of cancellation was given the payment that had 
been made by the assured on account of the premium 
was not sufficient to cover pro rata the time that had 
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run on the policy. The court held that inasmuch as 
no part of the premium was repayable, nothing was 
due to the assured, and no money was to be returned 
to him, and consequently no tender was required. (7) 
Though the mortgagees to whom the insurance money 
is payableare entitled to notice of the withdrawal of 
the contract of insurance by the insurer, they take 
their contract subject to bedefeated by the breach of 
the conditions of insurance by the assured. State Ins. 
Co. v. Maackens, supra; Warbasse v. Sussex Ins. Co., 
13 Vroom, 203. Sup. Ct., N. J. Lattan v. Royal Ins. 
Co. Opinion by Depue, J. (16 Vroom, 453.) 

FIRE—STATEMENTS NOT IN APPLICATION—INCUM- 
BERING PROPERTY--OTHER INSURANCE--RECOVERY.--(1) 
Where the secretary of an insurance company fills out 
an application for insurance, the company is presumed 
to waive any statements of fact that are not inserted in 
the application, and are not called for until after losses 
occur. (2) Incumbering insured property, without 
notice to the insurance company, does not avoid the 
policy if neither the by-laws of the company nor the 
contract of insurance provides for such avoidance. (3) 
Chattel mortgages on growing crops are not to be re- 
garded as increasing the hazard of insurance until the 
crops are harvested. (4) A provision in the by-laws of 
an insurance company that notices of other insurance 
of increased hazard by mortgage, and of whatever else 
affects the rights of the parties, must be made to the 
secretary, and that his approval must be indorsed, is 
not necessarily to be construed as providing for the 
avoidance of the policy if such notice is not given. (5) 
False swearing by an insured person will not neces- 
sarily defeat his right to recover upon the policy if it 
was not done with fraudulent intent to obtain more 
pay than he was entitled to. Sup. Ct., Mich. April 
16, 1884. TZefenthal v. Citizens’ Mut. Fire Ins. Co. 
Opinion by Sherwood, J. (19 N. W. Rep. 9.) 


a 
FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT — STIPULATION AS TO 
ATTORNEY FEES.— To constitute a note nego- 
tiable under the law-merchant, it is  essen- 
tial that the promise must be ‘‘to pay a certain sum 
of money unconditionally.’’ The notes in question 
containing a stipulation to pay ten per cent as attor- 
ney’s fee for collecting the same, which amount must 
be construed to mean a reasonable collection fee not 
exceeding ten per cent,an element of uncertainty is 
added as to the amount recoverable by action, and the 
notes are not negotiable. Whether this stipulation 
renders the amount uncertain recoverable upon the 
notes in question depends —I1st, upon the question 
whether the stipulation is valid for any purpose; and 
2d, whether the amount stipulated to be paid is con- 
clusive upon the parties as to the amount which may 
be recovered for such costs. This court has repeatedly 
held that a stipulation in a mortgage to pay attorney’s 
or solicitor’s fees, other than the taxable costs, in case 
it becomes necessary to foreclose the same, is not void 
and will be enforced when the amount stipulated to 
be paid is reasonable. See Boyd v. Sumner, 10 Wis. 41; 
Rice v. Cribb, 12 id. 179; Hitchcock v. Merrick, 15 id. 
522; Mosher v. Chapin, 12 id. 453; Tallman v. Trues- 
dell, 3 id. 443; Reed v. Catlin, 49 id. 686-691; 6N. W. 
Rep. 326. This amount therefore fixed by the parties 
is not conclusive upon the defendant, and the amount 
to be recovered under such a stipulation must be fixed 
by the court or jury on the trial of the action. In 
some of the States, viz., in Michigan and Kentucky, 
such stipulations are held void as contrary to public 
policy and the statutes regulating costs recoverable in 
actions. See Bullock v. Taylor, 39 Mich. 137; Wither- 
spoon v. Musselman, 14 Bush,214. In other States they 
are held binding, and as this court has held them 





valid in case of mortgages, to be consistent they must 
be held valid when applied to the collection of money 
on notes or securities other than mortgages. It must 
be admitted therefore that a stipulation of this kind 
does render the amount recoverable on the notes un- 
certain when an action is brought upon them in this 
State. When the amount recoverable in an action 
upon a written contract, whether in the form of a 
promissory note or otherwise, is uncertain, such in- 
strument is not negotiable, as is held by most of the 
courts which have considered the question. In the 
opinion of the Supreme Court of Pennsylvania in 
Woods v. North, 84 Penn. St. 407, Sharswood, J., who 
delivered the opinion in that case, says: *‘ But in the 
paper now in question there enters as to amount an 
undoubted element of uncertainty. It is a mistake to 
suppose that ifthis note was unpaid at maturity, the 
five per cent would be payable to the holders by the 
parties. Jt must go into the hands of an attorney for 
collection. It is not a sum necessarily payable. The 
phrase ‘collection fee’ necessarily implies this. Not 
only so, but this amount of percentage cannot be arbi- 
trarily determined by the parties. It must be only 
what would be a reasonable compensation to an attor- 
ney forcollection. This, in reason and usage of the 
legal profession, depends upon the amount of the note. 

* * * * Howthen can this note be said to be 
certain as to its amount, or an amount unaffected by 
any contingency? Interest and costs of protest, after 
non-payment at maturity, are necessary legal incidents 
of the contract, and the insertion of them in the body 
of the note would not affect its negotiability. * * * 
But a collateral agreement, as here, depending too, as 
it does, upon its reasonableness, to be determined by 
the verdict of a jury, is entirely different. * * * * 
If this collateral agreement may be introduced with 
impunity, what may not be?’’ To the same effect 
upon the same point are Garretson v. Purdy (Dakota), 
14 N. W. Rep. 100; Jones v. Radatz, 27 Minn. 246; 6 
N. W. Rep. 800; Bank v. Trenton, 63 Mo. 58; Hardin 
v. Olson, 14 Fed. Rep. 705; Bank v. Bynum, 84 N. C. 
24. Ina late case in the Supreme Court of Maryland 
the rule laid down in the cases above cited is approved 
and followed after afull cvensideration of the cases 
holding acontrary doctrine. Maryland F. & M. Co. 
v. Newman, 29 Alb. L. J. 213. The following cases 
hold that a stipulation in a note to pay collection fees, 
either of designated or uncertain amount, in case suit 
be brought to recover the amount due on the note, does 
not take away its negotiability. Stoneman v. Pyle, 35 
Ind. 103; Wyant v. Pottorf, 87 id. 512; Sperry v. How, 
82 Iowa, 184; Seaton v. Scoville, 18 Kan. 433; Deitrich 
v. Bayhi, 23 La. Ann. 767. These last cases place their 
decisions upon the ground that it is sufficient if the 
amount is certain which will discharge the note if paid 
when due, and that any stipulations which render the 
amount uncertain only in case payment is not made 
until after the same is past due, does not take away 
the negotiability of the note. We think the rule laid 
down by the courts, which hold the notes not nego- 
tiable when the amount recoverable by action is not 
certain and fixed, is the better rule, and that the pub- 
lic interests require that negotiable promissory notes 
should not be connected with other collateral agree- 
ments which render the amount recoverable thereon 
uncertain. Sup. Ct., Wis. April, 1884. First Nat. 
Bank of Stillwater v. Larsen. Opinion by Taylor, J. 
(19 N. W. Rep. 67.) 

CERTIFICATE OF DEPOSIT—ALTERATION.—Where a 
party takes a certificate of deposit from a banker, and 
in selling it induces and allows another party to fill up 
the printed blank so as to make it draw 10 per cent in- 
terest, no such rate being agreed upon by the banker, 
he adopts the fraudulent alteration as his own act, and 
the certificate becomes void. The original cause of 
action upon the account was merged in the certificate, 
and the circumstances under which it became void do 
not justify the court in holding that it revived by 
reason of the fact that the certificate became void. No 
recovery can be had on the certificate, or on a count 
for the money given for it. Sup. Ct Iowa. Woodworth 
v. Anderson, Opinion by Adams, J. (19 N. W. 
Rep. 296.) 
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CHARLES JAMES FOLGER. 
N the death of Secretary Folger our State and 
the Nation have lost one of their wisest, best, 
and most useful citizens. He has died untimely, 
too, at the age of sixty-six, when we hoped so 
much from his counsels and his example. Worn out 
in the public service, in a department not the most 
congenial to him, for his heart was ever with our 
profession, he has fallen a victim to his sense of 
duty, and has given his life for his country as fully 
asif he died on the battlefield in defense of her 
honor or her rights. What we shall say of him 
may be tinged by the personal affection and rever- 
ence which we have long borne for him, and it is 
impossible to write critically when the tears almost 
obscure the page as we dwell upon the memory which 
we bless, and which will remain to us as long as life 
remains, 

There is no need to rehearse Secretary Folger’s 
public services, for they are the well-appreciated 
property of the Nation. There is little need to 
speak of his character, which was unblemished, 
and asynonym for dignity, integrity, candor, fear- 
lessness, firmness and devotion. It is much that a 
man goes through a long public life without incur- 
ring a single hostile imputation; it is more that 
when he is dead and gone every survivor, foe as 
well as friend, will rise up and testify that he never 
deserved any. Even when he was made the victim 
of an overwhelming denunciation of political 
methods and party intriguers, no breath ever tar- 
nished his fair fame — he was a blameless victim. 

Of Judge Folger’s learning, research, wisdom 
and acuteness, and of his original and peculiarly 
forcible and felicitous style of writing, the pages 
of our law reports bear most ample witness. We 
find his opinions quoted in other States with great 
frequency and respect. No one however who has 
not, like ourselves, had occasion to delve in the 
pigeon: holes of the reporter, can have any concep- 
tion of the amount of labor he performed as a 
judge. Scores of opinions were written by him, 
apparently simply to satisfy his own mind, and 
marked ‘‘not to be reported,” or “to be reported 
only in part, if at all.’ Here, as well as in his ad- 
ministration of the National affairs, he evinced his 
unfailing determination to master every thing for 
himself, and to take nothing on trust. Undoubt- 
edly this trait existed in him to excess, and has 
shortened his inestimable life. 

Judge Folger unquestionably had a marked fit- 
ness for political life, and his political career has 
been highly honorable to himself, and useful to the 
State; but he was most fit for a judge, and he was 
speedily conscious of the mistake he made in yield- 
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ing to the pressing importunities of a friend high 
in office, and to the promptings of an old friend- 
ship, and deserting our bench for the National 
treasury. The life and the occupation were uncon- 
genial to him, but he would not be driven from his 
office by the creatures who wanted it, or who de- 
sired improperly to use him and could not. He 
was determined to stay in office only because he 
thought it his duty, and not because he was ambi- 
tious or loved office unduly. He was not ambi- 
tious, we think, at least not in the sense of a fault. 
He once wrote us, and we believe sincerely — he 
could have had no object in being insincere with 
us, even if his nature could have permitted it: 
‘‘T do not want to. be governor. Few will believe 
it. Few will think that Iam not ambitious. Few 
will ever understand how my judgment and my de- 
sires yielded to friendship and a sense of duty, 
when I came here. I have proposed to myself to 
work steadily on in the place of trust, until the end. 
I am not ambitious. Give me a competency — nay, 
a little more, so that I can have pictures and books 
and horses — and friends about me — and though 
bounded by a nut-shell, [ count myself a king of infi- 
nite space.’ This was from Washington, April 5, 
1882. 

Again, on the 7th of August last —less than a 
month before he died — he wrote us: ‘‘I am glad 
that you are to have a rest. I wish that I was. I 
hope that lam. I «am seriously out of health and 
spirits, and the world is not bright tome. I was 
at Geneva for some days, but not for rest or sport. 
I am back here” — at Washington — ‘‘and find 
my table full of papers waiting my perusal and dis- 
posal. But there is a break in the clouds. The 
4th of March, 1885, is the rift. I wish that I could 
cut out a large strip of time between now and then, 
and patch it on to the thither side of that day of 
jubilee.” We do not believe that Judge Folger 
was in any sense the victim of a disappointed 
political ambition, Undoubtedly he felt his over- 
whelming political defeat, but he had foreseen it 
and calmly faced it, and certainly ought to have 
been proud of his fall on a field where all was lost 
save honor. He has more than once assured us 
that if his party could afford the result, he thought 
he could. And once, of late, when we expressed 
our regret that he had ever left our State and our 
bench, he replied, with great earnestness and sad- 
ness, “you are not half so sorry as I am.” The 
nearest approach to complaint or repining that we 
can recall in his correspondence with us, is the 
following: 

‘‘T have read nothing but miserable newspapers ; 
having not had the mental fibre eves ‘or a novel. 
These awful newspapers : 

‘ Fling forth a lie amid the crowd, 
Let but the papers vouch ’tis true, 


And Innocence may buy a shroud, 
And Guilt stalk forth in garments new.’ 


> 


A trait of Judge Folger, not commonly known, 
was his love of literature, both legal and general. 
Even in the midst of his engrossment in the treas- 
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ury, he found time to carry on with us a corre- 
spondence on literary topics, and to send us many 
curious results of his wide reading, and many acute 
reflections suggested by it. He told us last winter 
that when he got ‘‘a little time” he was going to send 
us an article on singular family names, suggested 
by curious titles of law cases, of which he had once 
made alist. Very frequently in his letters we find 
poetical quotations which we cannot trace to their 
source. But the saddest and more characteristic 
letter that we ever had from him was written at 
Geneva, on the 27th of August, a week before he 
died — probably one of the last letters he ever 
wrote. We love to think, from the closing sen- 
tence, that it may have been the very last. At all 
events, we cherish it as his dying legacy to us, He 
says: 

“Tamat home sick; but I can read a book ; and do- 
ing so this forenoon I strike this, which may amuse 
you, and lead you to look up the piece: * Lucian 
wrote a whimsical piece called Aix Pwrvyévt@r, 
the lawsuit of the vowels.’ Had I access to books 
here I would search for it; but alas! walk 
but a few steps at a time, and to climb a library 
step-ladder would be stepping into futurity. 


I can 


“There is or was a poet named Motherwell. I 
once met in one of Littell’s Mag. a poem of three or 
four verses, called ‘The Auld Ash-Tree,’ or some- 
thing like it, I think by him. I cut it out to save 
it, but it has cut me and gone, ecasit, erupit. Per- 
haps some one hab stole it. Did ever meet it ? 

‘*The doctors say I must not work, even to write 
a letter. So I stop.” 

This is in his beautifully 
ing, with all his 
What a picture of 
playfulness, affectionatencss, and love of books 
and poetry this little letter gives us!) We had it 
in our hands to answer it, when the news reached 


you 


legible handwrit- 
accuracy of puncuation. 
his fortitude, patience, 


us of his death. 
We must leave it to abler and calmer minds than 
and his character. At 


ours to analyze describe 


present we can only say, farewell, grave and wise 
statesman, profoundly accomplished lawyer, learned 
and equitable judge, elegant scholar, affectionate 
and faithful friend, noble and unblemished man! 


Such virtue and such wisdom cannot perish. The 
thought that we may mect thee again and hold 
converse with thee renders us almost indifferent to 
the ills of life. Let us look upon thy picture in 
the high court room of our State, and praise thy 
memory, and recommend thine example to thy suc- 
cessors and to all coming generations of the coun- 
try for which thou hast toiled and which thou hast 
died to serve. Would that this poor tribute could 
be as lasting as our love and reverence for thee! 


A FORGOTTEN TRAGEPY. 
N these days when dissatisfaction with the slow, 


oftimes halting course of our American crim- 
inal law is so generally and loudly expressed, it may 





be worth our while to look back to the annals of 
the past, and examining its long and ghastly record 
of judicial murders, to pause and see if the old saw, 
‘better that nine guilty should escape than that one 
innocent should perish,” is not, after all, exactly 
true. It is not by the famous instances which are 
every-day citations that we can judge of the num- 
ber of victims that have been immolated on the 
altar of a hasty vengeance, miscalled justice, but 
by these long-forgotten tales of wrong that lie hid- 
den in the dusty recesses of English archives. Let 
us drag one such story to light, a story strange in 
all its circumstances, but singular not so much in 
its terrible injustice as in the completeness with 
which that injustice was afterward revealed —~- too 
late for human redress. This is no cause célebre, 
but the tragedy of a quiet country side, one sample 
of hundreds long since forgotten by mankind. 

On Thursday, August 16, 1660 (Car. II, D. G. 
Reg.), William Harrison, a man seventy years of 
age, and the trusted steward of Lady Campden, of 
Campden Hall, Gloucestershire, went from the Hall 
tu the village of Charringworth, about two miles 
distant, to collect rents. He did not return at his 
usual hour, and night approaching his wife sent a — 
man servant, one John Perry, to meet him and es- 
cort him home. Neither master nor servant reap- 
pearing, Edward Harrison, the 
started very early next morning for the village, and 
on his way met Perry, who told him he had made 
inquiries at Charringworth, but Mr. Harrison was 
not there. Thence they went to Ebrington, and 
after various inquiries found a poor woman, who 
whilst out “ leesing” (gleaning), had picked up the 
missing man’s “hat, band and comb,” hacked with 
a knife and covered with blood, in the highway. 
A general search now took place throughout the 
district, but no further traces of the murder could 
be found, nor was the body discovered. 


steward’s son, 


Perry’s absence from the Hall over night caused 
suspicions to attach to him, and he was brought 
before a justice of the peace and examined. He 
stated that after starting for Charringworth he 
grew afraid of the darkness, and meeting William 
Reed turned back with him as far as the Hall gate, 
where they parted. After this one Pearce came 
along, and he started a second time with him, but 
his heart failing him, he again returned and went 
into the hen-roost, where he lay for about an hour, 
but slept not, and on the clock striking at mid- 
night he rose and started a third time for the vil- 
lage. He lost his way in a fog, and spent the night 
under a hedge. Before day-break he resumed his 
journey, and after calling at a house there started 
back, and met his master’s son, as before narrated. 
Reed and Pearce corroborated his statements as to 
their meeting him. Being asked ‘‘ how he, who 
was afraid to go at nine, became so bold as to go 
at twelve ?” he answered that at nine it was dark, 
but at twelve the moon shone. Asked again “ why, 
returning twice home, he went not into the house 
to know whether his master were come home be- 
fore starting a third time?” he answered that he 
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knew he was not come home, because he saw a 
light in his chamber window, which never used to 
be there so late when he was at home. His expla- 
nation however was not considered satisfactory 
enough to clear him, and he remained in custody 
till the following Friday, August 24th, when he 
stated ‘‘that if he were again carried before the 
justice he would discover to him what he would 
discover to nobody else.” He was accordingly again 
placed before the rural Solon, and stated that 
Harrison had been murdered, but not by him. 
Being urged to speak out, he said that it was his 
(Perry’s) mother and brother who had committed 
the murder. Aghast at this, the magistrate cau- 


tioned him earnestly to beware what he said, but 
he persisting, his confession was ultimately re- 


ceived. He said that ever since entering Harrison's 
service his mother and brother had urged him to 
help them to money, and had finally suggested that 
he should give them notice when Harrison went to 
receive the rents, and they would waylay and rob 
him. On the morning of the murder he met his 
brother, and told him of his master’s journey, and in 
the evening when sent to meet Harrison he found 
his brother lying in wait. They walked together 
to the church-yard, a short distance from the Hall 
gates, and there parted, John going through the 
yard, and his brother following the highroad which 
bent around the church, At the other side they 
met again, and kept company till they reached a 
gate leading into the Careyzre grounds, through 
which was a short cut to the Hall for those having 
a key. Approaching, they saw one pass 
through the gate, and concluding it was his master 
he left his brother to enter the Careygre alone, and 
walked up and down a short while. Then entering 
the grounds he found Harrison on the ground, his 
brother, Richard Perry, kneeling on him, and his 
mother, Joan Perry, standing by. Harrisou 
not then dead, but his brother strangled him, and 
took a bag of money out of his pocket. They 
varried the corpse into the garden, and after con- 
sulting what to do with it, agreed to throw it ‘‘ into 
the great sink by Wallington’s mill, behind the gar- 
den.” The prisoner however went up to the house 
to guard against interruption, and he did not see 
the body disposed of. In fact, he did not see 
either his mother or brother again that night. It 
was after all this that he returned to the ilali gate 
and met Pearce. ‘The hat, band and comb he had 
slashed with his knife, and thrown into the high- 
way to raise a false scent. 

Upon so circumstantcal a confession as this Joan 
and Richard Perry were of cowrse arrested, and 
brought up for e:amination the following day. 
Both stoutly denied the charge, out in thei pres- 
ence, and in the face of their deaials and appeals, 
John Perry adhered to his statement, which, to the 
excited minds of the rustic bystanders, dcrived 
corroboration from the following incident: On the 
return from the justice’s house ‘‘ Richard Perry, 
following a good distance behind his brother John, 
pulling a clout out of his pocket, dropped a ball of 


some 


was 


inkle, which, one of the guard taking up, he de- 
sired him to restore, saying * it was only his wife’s 
hair lace,’ but the party opening it, and finding a 
slip-knot at the end went and showed it, and John, 
who was then a good distance before, and knew 
nothing of the dropping and taking up of this 
inkle, but being showed it, and asked whether he 
knew it, shook his head, and said ‘ yea, to his sor- 
row, for that was the string his brother strangled 
his master with.” But a still more damning proof 
was to follow next day, ‘‘ being the Lord’s Day,” the 
prisoners were brought to church, the parson doubt- 
less thinking that his persuasive powers might suc- 
ceed where the rigours of the law had failed, and 
on their way they were met by two of Richard 
Perry’s children, who, running to meet him, 
“straightway both their noses fell a bleeding,” a 
circumstance which, the chronicler tells us, ‘‘ was 
looked upon as ominous.” Doubtless after this the 
guilt of all three was an accepted fact in the 
neighborhood, which it would have been impiety 
to question. 

And as if murder were not enough, a fresh crime 
was laid to their charge. In the previous year 
£140 had been stolen out of the Hall, under cir- 
cumstances which showed a concerted plan between 
some inmate and parties outside. This robbery 
Perry now confessed to as being arranged and car- 
ried out between himself and his fellow-prisoners, 
and for this, as well as the principal offense, they 
were all committed to stand their trial at the ap- 
proaching Assizes, 

The corpus delicti however was still missing. The 
pool mentioned by Perry, and all other possible and 
impossible hiding places in the neighborhood were 
searched, but no body could be found. 

In September the assizes were held. The pre- 
siding judge refused to try the charge of murder 
in the absence of any evidence of the disposal of 
the body, but to the charge of robbery all three 
pleaded guilty. They claimed and obtained the 
benetit of the Act of Oblivion, passed on the 
occasion of the king’s restoration, and their plea 
of guilty was probably entered with a view to this, 
but none the less, it remained a most damaging 
fact against them, as they found afterward to their 
cost. It should also be noted that on this occasion 
John Perry persisted in his confession of the 
murder. 

They remained in custody till the spring Assizes, 
when they were again arraigned on the capital 
charge, and pleaded ‘‘not guilty.” John Perry 
said he was mad when he made his confession, and 
knew not what he said. It was however put in 
evidence, and they were actually convicted, and 
in due course executed on Broadway Hill, in sight 
of Campden Hall. The mother was the first to 
suffer, ‘‘being reputed a witch, and to have so be- 
witched her sons they could confess nothing while 
she lived.” Richard’s turn came next, and he died 
imploring his brother ‘‘for the satisfaction of the 
whole world, and his own conscience, to declare 





what he knew.” Last John mounted the gallows, 
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“with a dogged and surly countenance,” his dying 
statement being that ‘‘ he knew nothing of his mas- 
ter’s death, but they might hereafter possibly hear. 
The victims were hanged in chains, Harrison’s son 
standing at the foot of the gibbet the while, and 
then the three corpses were left, in summer’s heat 
and winter's frost, till the grinning skeletons and 
clanking fetters made the hill a place of dread. 
Truly our ancestors had no figurative conception of 
“the terrors of the law.” 

Some two years after these events the country- 
side was astonished by the return of William Harri- 
son himself —no ghost, but a living, human be- 
ing. His account of his disappearance was strange 
in the extreme. He stated that he had been way- 
laid, and having only £23 with him, his captors, 
disgusted with the smallness of their booty, had 
carried him off and sold him toa sea captain at 
Deal for £7. By the captain he was sold to Turk- 
ish slave-dealers, and ultimately became the prop- 
erty of a physician at Smyrna, in whose service 
he remained nearly two years. His master, being 
on his death-bed, freed him, and gave him a silver 
goblet. In exchange for this he procured a pas- 
sage for Lisbon. There he found some Englishmen, 
who, in pity for his sufferings, providea him with 
a passage to Bristol, and thus, at last, he regained 
his long, last home. Whatever might be the truth 
of this story, two facts were indisputable: One, 
that on the day of his disappearance he had only 
received £23, this having been thoroughly investi- 
And 


gated, and proved on the trial of the Perrys. 
the other, that at the same time he had in his house 
a much larger sum of money. There was no irregu- 
larity whatever in his accounts, and’ in fact, he re- 
sumed his accustomed stewardship, and discharged 
his duties with exact fidelity till his death some 


years afterward. He reduced an account of his ab- 
Cuction and travels into writing, in the shape of a 
letter to Sir Thomas Overbury (descendant of the 
more famous Overbury), and the curious may con- 
sult the letter itself, which appears in extenso in the 
document from which we have taken our narrative. 

We find ourselves unable to suggest any solution 
which answers to all the facts of this case, nor in- 
deed are we greatly anxious to doso. We have 
simply wished to furnish a practical example of the 
old-fashioned system of ‘‘ rough and ready justice,” 
of which some traces are still left in the criminal 
procedure of England, and to which, in our own 
country, the adherents of Judge Lynch have fur- 
nished, it is to be feared, many a close parallel. 

It only remains to quote our authority. It will 
be found in the well-known and reliable Harleian 
Collection, Vol. III (4th ed.), in a paper entitled 
**A true and perfect account of the examination, 
confession, trial, condemnation and execution of 
Joan Perry and her two sons, John and Richard 
Perry, for the supposed murder of William Harri- 
son, Gent; being one of the most remarkable oc- 
currences which hath happened in the memory of 
man; sent in a letter by Sir T. O. (Thomas Over- 
bury) of Burton, in the county of Gloster, Knight, 





and one of his majesty’s justices of the peace, to 
T. S. (Thomas Shirley), Doctor of Physick in Lon. 
don. Likewise, in Harrison’s own account, how he 
was conveyed into Turkey, and there made a slave 
for about two years, and then his master, which 
brought him there, dying, how he made his escape, 
and what hardship he endured; who, at last, 
through the providence of God, returned to 
England, while he was supposed to be murdered; 
here, having seen his man-servant arraigned, who 
falsely impeached his own mother and _ brother as 
guilty of the murder of his master, they were all 
three arraigned, convicted and executed on Broad- 
way Hills, in Glostershire.” (London: printed for 
Rowland Reynolds, next Arundel Gate, over against 
St. Clement’s Church, in the Strand, 1676.) 


——_.—___. 


THE AMERICAN BAR ASSOCIATION, 
COURTLANDT PARKER, THE PRESIDENT’S ADDRESS, 
1884. 

(Concluded.) 


Pass we now to the group of States geographically 
known as southern. North Carolina, Florida, Ala- 
bama, Louisiana, Arkansas, Missouri, Tennessee and 
West Virginia make no addition this year to statutory 
law. We are confined to the notice of Maryland, Vir- 
ginia, South Carolina, Georgia, Texas, Mississippi and 
Kentucky. 

Maryland, in a volume of over 800 pages, shows 
scarcely any public laws. One of these protects mort- 
gages of chattels by making their fraudulent removal, 
secretion or destruction criminal. 

Another is an endeavor to prevent miscegenation by 
making marriage between a white person and one of 
negro descent to the third generation not only void, 
but an infamous crime, punishable by the penitentiary 
for ten years. 

Another makes it criminal for factory-owners to 
overcrowd their works or allow them to be troubled 
with noxious effluvia. 

Two others legalize, or tend to legalize, trades unions 
and combinations in contemplation or furtherance of 
a trade dispute. 

A statute concerning bills re-enacts old provisions, 
with changes not specially noteworthy. There is a 
clause worth knowing, whether it be new or not, by 
which wills made out of the State by a citizen thereof 
are to be admitted to probate in the State, if executed 
according to the forms of the place where made or 
where the maker resides. 

Virginia, Mother of Presidents, and so long chief in 
the Confederacy, supplies this yeara volume of Ses- 
sion Laws of no less than 821 pages, containing scarce 
any thing but acts of a private nature. She is largely 
a farming State, and so she has enacted that be- 
tween the 16th of June and the 15th of July any one 
personally engaged in the active duty of farming shall 
be exempt from jury service. She owes bonds with 
coupons, she, or some of her municipalities, or both. 
And so she provides that ‘‘ no company or corporation. 
either foreign or domestic, shall hereafter be chartered 
or incorporated under the laws of this Commonwealth 
either by the General Assembly or by the courts, 
neither shall there be passed or granted any renewal, 
amendment or extension of any charter or act of in- 
corporation heretofore granted except upon condition 
that said company or corporation shall pay all taxes 
and demands due the State, or that may hereafter be 
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assessed against it, in lawful money of the United 
States, and not in coupons.”’ 

She is not yet free from some habits of olden times, 
such, for instance, as that of duelling, and so in one act 
two-thirds of both houses concurring, the disabilities of 
forty-four gentlemen named, incurred under clause 3 
of section 1 of article 3 of the Constitution of Virginia, 
with reference to duelling, were thereby removed. 

She has awakened to the necessity of public educa- 
tion, and to her great credit be it said, to the neces- 
sity and propriety of the education of the colored 
race; and so she has enacted that “the president and 
faculty of the Virginia Normal and Collegiate Insti- 
tute shall be required each and every year to conduct 
a normal course of instruction for the benefit of the 
colored teachers in the public schools inthe State, or 
of those who expect to make teaching a profes- 
sion.” 

These are all the public acts, save some having rela- 
tion to court practice, and like technical matters, 
which this book contains. There is a set of joint reso- 
lutions which perhaps are ‘‘ noteworthy,’’ but histori- 
cally and financially rather than legally. 

They assert the ‘* Riddleberger bill”’ as a settlement 
of their State debt, which is a “‘ finality,’ and that any 
expectation that any settlement of the debt of the 
State upon any other basis will ever be made or toler- 
ated by the people of Virginia is absolutely illusory 
and hopeless; and they call upon all creditors of the 
State to come forward with promptness and fund 
their bonds and claims accordingly. 

South Carolina has passed 250 acts and 32 joint reso- 
lutions, but few justify notice. One statute enacts 
that if any child die in the life-time of a father or 
mother, leaving issue, any legacy of personalty or de- 
vise of realty given in their wills shall go to such issue, 
unless the deceased child was equally portioned with 
the other children by the father or mother when liy- 
ing. 

Several acts allow the question of ‘‘ License or no 
license ’’ to be settled by vote of municipalities. Sev- 
eral more expressly interdict licenses in particular lo- 
calities. Both these classes of temperance laws may 
surprise some who hear of them, cons:dering one’s 
ideas in regard to such matters in the locality. 

An act for the better protection of contingent re- 
mainders says that no estate in remainder, whether 
vested or contingent, shall be defeated by any deed of 
feoffment with livery of seisin. 

Another regulates how a joint debtor may make a 
separate composition with his creditor, which shall 
discharge the debtor making it, and him only. 

Another settles that on all assessments of dower in 
lands of which the husband died seised, the value of 
the lands at the time of the death of the husband, 
with interest from the accrual of the right of dower, 
shall be taken and received as the true vaiue on which 
to assess such dower. 

Another declares unlawful contracts for the sale of 
articles for future delivery unless the contractor is 
then the owner, or bona fide intends actually to deliver 
at the specified time in kind; and the burden of proof 
of sach ownership or intent lies on the plaintiff; and 
any person who pays over money when the contract is 
in violation of the act, may recover it back within 
three months after. 

The legislative session of South Carolina lasted less 
than a month. 

Georgia has enacted that ‘‘upon the death of a hus- 
band without lineal descendants, the wife is his sole 
heir, and upon payment of his debts, if any, may take 
possession of his estate without administration, sue 
for, and recover the same.”’ 

She also passes an act extending the scope of a part 
of her Code so as to provide that employing, enticing, 


persuading or decoying away the servant, cropper or 
farm laborer of another shall be a misdemeanor, and 
punished criminally assuch. There is history in this! 
And also in another short act, which prohibits excur- 
sion trains as well as freight trains on Sunday. Sensi- 
ble acts, both these. The one protects against ignor- 
ance; the other against disorder and thé desecration 
of the day of rest. The first however needs great care, 
or it may be the organ of oppression and wrong. Ob- 
viously it is for the relief of capital against labor. 
Northern statutes almost always help labor against 
capital. 

The acts of Texas were passed at a special session 
called for specific local purposes named in the gover- 
nor’s proclamation. They present no ‘‘ noteworthy ”’ 
changes whatever. 

Mississippi presents a bulky volume of no less than 
1,052 pages. And its examination shows much that is 
unnecessary. For instance, andit is a fact which is 
certainly greatly surprising, the book from page 200 to 
257, inclusive, is occupied with special acts on the sub- 
ject of the sale of liquors and local prohibition laws, a 
specimen of which is the following: ‘‘Be it enacted 
that hereafter it shall not be lawful for any person to 
sell or give away, for any purpose whatever, any nox- 
ious, spirituous or malt liquors, or any bitters contain- 
ing alcohol, or any brandy peaches, brandy cherries or 
other brandy fruits, or any other article or liquor con- 
taining alcohol; neither shall it be lawful for any per- 
son to sell or give away any Other intoxicating liquor, 
nor to ‘ treat’ any person to any intoxicating article or 
liquor, in the town of Shugualah, in Noxubec county, 
or within four miles of the corporate limits thereof; 
and no person living within said limits of four miles 
shall be qualified to petition for license to retail out of 
said limits. And beit further enacted that any person 
violating this act shall be fined upon conviction before 
a justice of the peace not less than $25, or by impris- 
onment not less than ten or more than thirty days, or 
by both such fine and imprisonment; and in all cases 
the prosecutor shall be entitled to a fee of $5, to be 
taxed and collected as other costs. And be it further 
enacted that nothing herein contained shall be con- 
strued to prohibit the use of wine or other liquors for 
sacramental or culinary purposes, or by regular prac- 
ticing physicians in cases of actual sickness; and if any 
physician shall prescribe for or give to auy person any 
intoxicating liquor, except in cases of actual sickness, 
arising in his practice, and known by him to be cases 
of actyal sickness, he shall, on conviction as aforesaid, 
be punished as prescribed in the second section of this 
act.”’ 

Another act says: “‘ Each and every device or sub- 
terfuge which the jury shall deem to have been resorted 
to as anevasion of this act shall be punished as a vio- 
lation of the same.” 

Two or three of the acts call for elections by the 
people to determine upon prohibition. But generally 
they are of this positive and particular nature. There 
are sixty-five of them, and yet it appears there is a 
general license law. These are local exceptions; how 
much of the territory of the State they altogether em- 
brace would require too great study to say. 

While not able myself as yet to adopt the theory of 
prohibition, I cannot but think that the grim earnest- 
ness of these laws shows a tendency of public opinion 
which suggests a hopeful future. 

An act to provide for the regulation of freight and 
passenger rates on railroads, and to create a commis- 
sion to supervise the same and for other purposes, is a 
valuable and well-drawn jaw. Its first section lays 
down the law thus: ‘‘The track of every railroad in 
this State is a public highway, on which all persons 
have equal rights of transportation for passengers and 
freight on the payment of just compensation to the 
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owner of the railroad for such transportation, and any 
person or corporation engaged in transporting passen- 
gers or freight on any railroad in this State who shall 
exact, receive or demand more than the rate specified 
in any bill of lading issued by such person or corpora- 
tion, or who for his or its advantage, or for the advan- 
tage of any connecting line, or for any person or local- 
ity, shall make any discrimination in transportation 
against any individual, locality or corporation, shall 
be guilty of extortion.’’ The commission constituted 
are to revise and settle all charges, and generally pro- 
tect the public against railroads. 

There are several supplements and appendices, and 
many provisions are highly self-commendatory. One 
of these provisions is that ‘‘ [t shall be a misdemeanor 
for any legislative, executive, judicial, or ministerial 
officer in this State, or for any person holding any 
office or place of honor, profit or trust, under the laws 
of this State, to travel upon any railroad in this State, 
without paying absolutely and without any guise, 
trick, subterfuge or evasion, whatsoever the same fare 
required of passengers generally; and it shall be like- 
wise a misdemeanor for any officer or employee of any 
railroad in this State to permit any such officer or per- 
son to travel upon any railroad in this State without 
paying fare as herein provided.’’ The act further pun- 
ishes the first offense with not less than $25 fine; the 
second with not less than $100, or county gaol not less 
than ten days, or both; the third with not less than 
$500 and thirty days. This would be regarded as bard 
lines in the North. New Jersey requires the railroads 
to carry its officials without charge, attaining thus 
pretty much the same intent without such unpleasant 
prohibitions. IL cannot help thinking however that the 
abolishing all passes except for their own officers and 
employees would be a right thing for the public as well 
as a good thing for the roads. Few have any idea how 
many people ride free upon railroads. And the diffi- 
culty with railroad corporations is that while it is by 
no means certain that a ‘‘complimentary ’’ pass makes 
a friend, its refusal is pretty sure to make an enemy. 

There is a little act which makes it criminal to sell 
toy pistols, worthy of all commendation and adoption 
elsewhere. 

Another forbids the exhibition of indecent pictorial 
newspapers, pictures or casts. 

There are no less than sixty-six laws for the relief of 
individuals, some of them of avery minute character. 
The fashion there seems to be not to repose much con- 
fidence in municipalities, but to have the Legislature 
do every thing, as for instance, pay for a dead mule, 
repay wrongly collected taxes, refund license fees, au- 
thorize men to make and sell a medicine invented by 
their father for curing ulcers and cancers, exempt 
blind men from license taxes, ete. 

There is a line of acts in Mississippi for the erection 
of levees which seem very noteworthy. The system is 
to authorize the designation by the governor of com- 
missioners, one from each county in the particular 
delta, or otherwise interested, who form a body corpo- 
rate, whose office it is to protect this designated section 
of counties or delta. The corporation is authorized to 
take land for the levees, by condemnation if need be, 
and then to build,rebuild,strengthen, elevate and main- 
tain the described levees, with full power to do what 
is best, and to make all contracts for the work and 
regulations necessary. They have power to issue bonds 
of the board binding the district, and so raise funds. 
To pay these bonds a tax of thirteen mills on the dol- 
lar is laid on the front counties, and nine mills on the 
property in the district behind them. In case of de- 
fault to pay the like procedure for collections is au- 
thorized as in case of other taxes, even to sale of prop- 
erty. And the same for the maintenance of the levee 
after its erection. 





It is a curious fact that an act very similar, if not in 
principle identical with this, providing for the drain- 
age of the large tracts of salt meadow lying upon the 
waters of the sound separating New Jersey from Staten 
island, and upon the rivers whose confluence forms 
the body of watercrossed by the three-mile bridge of 
the Central Railroad of New Jersey, has been lately 
pronounced by the Court of Appeals of that State un- 
constitutional, as being confiscation and not assegs- 
ment, and as being a new thing, the last stepin the 
advance of lawless power. And yet both schemes have 
their exemplar in the mother country, where organ- 
ized effort to keep out water has beer sanctioned by 
law, and its expense assessed upon those especially 
benefited according to a measure of benefit arranged. 
Such protection from the flood is not as necessary on 
northern waters as upon southern; but the creation 
of a new Holland out of useless meadows, and the pre- 
vention of pestilential malaria, would seem to be ne- 
cessities which would justify anywhere such a scheme 
of drainage as a public benefit. 

Kentucky’s statutes of last year are neither numer- 
ous nor specially noteworthy. I wasstruck with the 
public confidence apparently reposed in her bar, by an 
act which says that when the judge of the Jefferson 
Court of Common Pleas, or the chancellor, or vice- 
chancellor of the Louisville Chancery Court, should 
fail to attend, it shall be lawful for the members of 
the bar in attendance on such court to elect a special 
judge to hold court for the occasion. Not but that it 
is a very good way however to get a good judge. 

It is likewise pleasant to see how strongly the idea 
of public education has taken hold of the popular 
mind here as in all the southern States, and how their 
sense of justice and of charity leads them to provide 
for the education of the colored race, and the care of 
such of them as through blindness or other infirmity 
make claim upon compassion. 

I fail to see however the need of one act entitled, 
“An act to provide for the liberty of conscience,” 
which enacts that persons committed to State prison 
ot other penal confinement shall be allowed spiritual 
advice and spiritual ministration from any recognized 
clergyman of the denomination or church to which 
such persons may belong or have belonged. <A good 
man who wished to seea prisoner could hardly be de- 
nied, but one would think the chaplain, whatever his 
denomination, might do his duty without infringing 
liberty of conscience. 

There is an act which rebukes northern civilization 
by prohibiting the sale, or circulation of any paper, 
book,or periodical,the chief feature or characteristic of 
which is to record the commission of crimes, to dis- 
play by cuts or illustrations, crimes committed, the 
actors, pictures of criminals, desperadoes, fugitives 
from justice, and cuts illustrative of men and women 
in improper dress, lewd and unbecoming positions, or 
men and women influenced by liquors, drugs or stimu- 
lants. Evidently certain journals in certain large 
cities find little favor in brave old Kentucky. 

There isan act illustrating a comity which deserves 
adoption elsewhere, providing that where there are 
non-resident cestuis que trust with a trustee also non- 
resident, and no trustee in Kentucky, the foreign trus- 
tee maycome there and collect and remove trust 
property. The action of such foreign trustee however 
is to be authorized, after petition filed, by a court of 
chancery in Kentucky. 

Anact of thirty-seven pages amends and reforms 
the common-school laws of the Commonwealth, and 
with rare sagacity and good sense. 

Another act rebukes the North again, by providing 
for the delivery of bibles and testaments to the con- 
victs of the penitentiary and the inmates of the penal 
charitable institutions of the State. 
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And another makes contracts for stock, bonds, 
grain, cotton, or other produce on personalty on time 
where either of the contractors have no intention or 
purpose of making actual delivery or receiving the 
property in specie, gaming contracts, and declares 
them void, and punishes the contractors crimi- 
nally. 

Thus ends the review of the legislation of the South, 
partial and incomplete because so many of its strong- 
est States have had no legislative sessions since our 
last meeting, but yet suggestive that great change for 
the better is going on. There is perceptible a simplic- 
ity of intention, a desire for the improvement of all 
its people, for universal education, and for the sup- 
port of wholesome charities, a hearty belief in Chris- 
tian morals and Christian religion, anda love of all 
right, which deserves and cannot but elicit admiration 
and respect. The patriot, the lover of his whole coun- 
try cannot examine these books of laws without 
greater assurance of a happy future. 

Among the western States there has been no law- 
making since last year in Illinois, Indiana, Michigan, 
Minnesota, Wisconsin, Nevada, Nebraska, Colorado, 
or Oregon. The laws of Ohio, lowa and Kansas only 
therefore require notice. 

Ohio has a session volume of 450 pages, but it con- 
tains very little not local in its character. It strikes 
one as strange to find among these an act to amend an 
act to provide a license on trades, business and profes- 
sions carried on in cities of the first grade, etc., which 
reads thus: ‘Astrologers, fortune-tellers, clairvoy- 
ants, palmisters and seers, shall pay a license of $300 
per annum.’’ The same act strikes from the original 
the word ‘mediums.’’ This class of ‘* business’’ in 
some States comes under obtaining money by false 
pretenses, and | believe is made in some by special 
statute itself a crime. It lives too, upon ignorance 
and silliness. Licensing it has not even the arguments 
in its favor which are used by those who advocate the 
license of prostitution, for that is defended by the sug- 
gestion that the vice it lives by is universal and irre 
pressible, and that regard for the health of the com- 
munity requires that the followers of the ‘‘ business ”’ 
be under official care. 

Ohio, like other States, is vexed with the question 
of contract labor in penitentiaries. With New Jersey 
she has gone beyond New York, and has enacted 
“that the contract system of employing convicts shall 
not exist in any form in the penitentiary, but the pris- 
oners shall be employed by the State, and in such way 
as in the least possible manner to interfere with or af- 
fect free labor, and the managers shall use every effort 
to so dispose of all merchandise as to avoid injurious 
competition with any business of citizens of the 
State.” 

This is a difficult, and considering the interests in- 
volved, a delicate subject. But if convicts are to be 
kept confined, and yet work, they must be employed 
in manufacture. The products of their toil must be 
sold, and hence competition with outside labor would 
seem unavoidable. The State has the alternative either 
herself to carry on trade, orto hire the services of 
these victims of her laws. There are grand objections 
to either course, both for the good of the convicts and 
of the people at large. 

I observe another section in the same act certainly 
‘‘noteworthy.’’ The earnings of prisoners, not to ex- 
ceed twenty per cent, are to be placed to their credit 
respectively. And the funds thus accruing shall be 
paid to the prisoner or to his family, at such time and 
in such manner as the managers shall deem best, pro- 
vided that at least a quarter thereof shall be kept for 
and paid to himself at the time of his release, it being 
provided beside, that misconduct may cancel all or 
part of the credit. 





“Tt shall be the duty of said board of managers,” 
says this benevolent act “to maintain such control 
over all prisoners as shall prevent them from commit- 
ting crime, but secure their self-support and accom- 
plish their reformation.”’ 

All praise to the philanthropy which has originated 
such an act, and to the State which has adopted it. 
With some doubt and fears, we hail the experiment, 
and wish it all success. We believe that the worst 
natures respond to kindness, and that there are many 
more redeemable by proper treatment than are gen- 
erally supposed. But reformed convicts are few and 
far between to be numbered, indeed,among the heroes 
of mankind. 

The supposed necessities of the colored race have 
doubtless induced a statute which enacts that ‘all 
persons within the jurisprudence of the State shall be 
entitled to the fulland equal enjoyment of the accom- 
modations, advantages, facilities and privileges of 
inns, restaurants, eating houses, barbershops, public 
conveyances on land and water, theatres, and all other 
places of public accommodation and amusement.’’ 
The public feeling which has produced this law has 
shown itself elsewhere. In New Jersey a special mes- 
sage from the governor called the attention of the 
Legislature to the fact that in the Dutch settled 
county of Bergen, the managers of a cemetery had re- 
fused to let a colored man be buried there, whereupon 
both political parties rivalled each other in their alac- 
rity for the passage of a law requiring that ‘‘ this place 
of public accommodation,”’ to use the Ohio phrase, 
should not be the exclusive property of the other race. 
In Massachusetts a special law compels life insurance 
companies to insure the lives of colored people on the 
same terms with those of other people, apparently for- 
getting that tables of longevity might make the 
risk in one case different from that in the other. 

It may be doubted whether the privileges of this no 
longer unfortunate race will not be more increased 
and enhanced by converting public opinion to their 
side, than by force of statutory enactments. The day 
is near, | hope and believe, when the prejudices under 
which they have for centuries labored will all be dis- 
sipated here, as they havein other lands; when all 
will feel and act in accordance with the great truth 
adopted and preached by the Apostle to the Gentiles, 
that God has made of one blood all nations that are 
upon the earth; but the advent of that day will be 
hastened not by statutes, but by the self-improvement 
of the race itself, now so evidently going on; by mani- 
fest desert on the one side, and Christian charity on 
the other. 

An act appointing a State inspector of the sanitary 
condition of shops and factories, is another illustra- 
tion of the advanced philanthropy which seems to 
characterize Ohio whose appropriation bill for the year 
includes about 740,000 for public charities. 

A very valuable act provides forthe renewal of re- 
cords destroyed by fire. 

There is an act additional to that noticed on the sub- 
ject of prison discipline which I cannot but think very 
noteworthy. It allows sentences to be simply to the 
penitentiary, leaving the managers to determine its 
duration within the provided maximum term, evi- 
dently having regard to the prisoner’s behavior. Of 
this a daily record is kept. The convict who passes 
the entire period of his imprisonment without viola- 
tion of the rules is entitled to immediate restoration 
to citizenship. He, who not being able to show such 
a record, shall at the end of a year present a certificate 
of good conduct, signed by ten or more reputable 
citizens of his place of residence, is then entitled to 
such restoration. And the period of imprisonment 
diminishes to the well behaved, five days the first year, 
seven the second, nine the third, ten thereafter. All 
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this is notnew. But some of itis. And all is merci- 
ful and philanthropic toa degree. 

Itis perhaps true however that under such a system, 
many a poor but honest wretch, victim of disease or 
want, wight almost pray and seek the comfort, health 
and merciful consideration of a penitentiary life. It is 
possible, we suppose, to be too humanitarian. Im- 
prisonment is partly retribution, partly the protection 
of society through the prevention of crime. A penitenti- 
ary should not be other than aterror to evil-doers. It 
may be so managed as that it shall lose this element 
and be little more than an enforced boarding-house. 
And yet the very word implies the infliction of suf- 
fering, if it does not, that this infliction shall be severe 
enough to produce penitence. 

[ shall only notice further an act amending formed 
laws as to the rights of married women, proceeding 
still further in the direction adopted by statutes else- 
where. By it a husband is neither to be liable for his 
wife’s contract, before marriage,nor for her tort after- 
ward; nor upon any contract by her, except to the ex- 
tent of any separate property of hers which he has 
acquired by ante-nuptial contract or otherwise. And 
the wife whom her husband deserts, or when he from 
intemperance or other cause neglects to provide for 
his family, may make contracts in her own name for 
the labor of her minor children and sue for and col- 
lect their earnings. She may file a petition in the 
County Court alleging this desertion or neglect and 
upon proof thereof, the court must enter judgment, 
vesting her with the rights, privileges, and liabilities 
of a head of the family, asto the care, custody and 
control of her minor children, and with all the powers 
of a feme sole, as to disposing of her real property, free 
from the custody of her husband. Verily Ohio has es- 
established herself as the earthly paradiseof deserted or 
neglected married women! 

Iowa has passed two hundred and three acts, almost 
all of them without interest elsewhere. A little act 
that it shall be unlawfuland punishable with thirty 
days county gaol to ‘‘ knowingly sell, present, or give 
any pistol, revolver, or toy pistol to*any minor,”’ 
goes rather far in avery right direction. A man isa 
minor until twenty-one. 

The anti-liquor laws of lowa seem very stringent. 
Manufacturing intoxicating liquor is a crime. So is 
its sale. The buildingsin which these offenses are 
perpetrated are nuisances and are to be abated. Com- 
mon carriers of liquors to unlicensed consignees are 
liable, and their agents criminal. The spirit of the 
act may be understood from its last section, “‘ every 
person who shall, directly or indirectly, keep or main- 
tain by himself or by associating or combining with 
others or who shall in any manner aid, assist or abet 
in keeping or maintaining any club-room, or other 
place in which intoxicating liquor is received, or kept 
for the purpose of use, gift, barter or sale, or for dis- 
tribution or division among the members of any club 
or association, by the means whatever, and every per- 
son who shall use, barter, sell or give away, or assist 
another in bartering, selling, or giving away any in- 
toxicating liquors so received or kept, shall be deemed 
guilty of a misdemeanor, and upon conviction therefor 
shall be punished by a fine of not less than $100, nor 
more than $500, or by imprisonment in the county 
gaol notless than thirty days nor more than six 
months. 

My task is well nigh done. I congratulate my audi- 
tors. What can be dryer work, even to lawyers, than 
the recital of statutorylaw? But I have one State 
to review, Kansas—and yet I have scarce any thing to 
say of her either. She is one of those happy Common- 
wealths who are satisfied with adose of new law once 
in twoyears. In all such however power is given to 


the governor to call Legislators together, and the tiny 





pamphlet of ‘‘ session laws'’ with which I have been 
furnished from that State is prefaced with a proclama- 
tion by which he announces, that ‘‘ whereas there are 
about 2,000,000 head of cattle valued at $50,000,000, and 
sheep valued at $2,300,000, that constitute a large and 
valuable part of the wealth of this State, and whereas 
a very contagious and alarming disease, known as the 
foot and mouth disease, has been brought into the 
State, and said disease is declared by competent and 
reliable veterinary surgeons whom I have had to ex- 
amine it, to be highly contagious and incurable, and 
whereas there is no power in the executive or other 
branches of the State to quarantine, destroy, stamp 
out, or prevent the spread of that contagion, and 
whereas the executive has been requested by a num- 
ber of boards of county commissioners, and by large 
and respectable public meetings, letters, telegrams, 
and personal requests to convene the Legislature in 
special session, so that it may pass proper laws to 
eradicate and stamp out the disease, now therefore I, 
Governor of the State of Kansas, as on account of the 
extraordinary circumstances affecting the livestock 
interests of the State, do hereby convene the Legisla- 
ture.” 

One or two laws not relating to the stamping out 
process were crowded in and passed, but they are not 
“noteworthy.” 

Federal legislation interesting to this association, 
has been during the past year very meagre. Using the 
words of the distinguished member of the general 
council from the District of Columbia, I remark that 
“the session lasted more than seven months and its 
records show the passage of 113 public acts, 44 public 
resolutions and 70 private acts.” 

The rest of the legislation at the late session is oc- 
cupied with matters affecting merely the ordinary ad- 
ministration of the government, changes in laws of 
purely local application, and grants of one kind and 
another for the benefit of private individuals and cor- 
porations, and has no special interest, of course, for 
the Bar Association. The conclusion from the review 
of the work at the last session is either that there is 
very little for Congress to do in the field of National 
legislation, or that Congress has left much undone. I 
believe the latter conclusion is the one generally ac- 
cepted by the country. 

One of these acts relates to official oaths. It repeals 
the iron-clad oath, and thus, and by force of a separate 
section admits to office under the United States all 
not excluded by the Constitution, except those who 
having held a commission in the army and navy at 
the beginning of our civil war, served in the Confeder- 
ate army, navy or civil service. 

Another act punishes the counterfeiting or fraudu- 
lent passing within the United States of notes, bonds, 
or other securities of foreign governments. 

Another establishes a bureau of animal industry 
seeking to extirpate contagious diseases among 
animals and prevent the exportation of diseased cat- 
tle. 

Another, perhaps most important of all, seeks by re- 
moving burdens on the American merchant marine, 
and by other means, to encourage the American foreign 
carrying trade. 

Another politic and philanthropic act establishes a 
bureau of labor under the charge ofa commission who 
shall collect information upon the subject of labor, 
its relation to capital, the hours of labor, the 
earnings of laboring men and women, and the means 
of promoting their material, social, intellectual and 
moral prosperity. 

Another constitutes a board of navigation in the 
treasury department. It is an act evidently designed 
with the one already noticedjto renovate the American 
merchant marine. 
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Another act is in aid of Indian civilization and au- 
thorizes the expenditure of money for erecting, fur- 
nishing, and repairing school buildings, for the further 
instruction and civilizing Indian children dwelling 
west of the Mississippi. 

Noble objects have all these laws. Patriotism and 
philanthropy should hail them cordially. The oblit- 
eration of the disabilities made necessary by the civil 
war, and the condonation by a united people of all of- 
fences against the Union, the restoration of our mer- 
chant marine, so far as possible,to its ancient prosper- 
ity and usefulness; the prosecution of the civilization 
of the Indian tribes, through the instruction in the 
arts of life oftheir children; what grander objects 
could Congress seek than these, having in view the 
peace, greatness and prosperity of thecountry? Three 
principal subjects, which to my mind, at this day call 
specially for patriotic effort, are the restoration of 
brotherly love between North and South, the restora- 
tion of our slaughtered commerce, and the civilization 
ofthe Indian tribes, and their adoption, as citizens, 
into our fold. Add to these two more, the extinction 
through wise civil reform of the vile maxim that ‘* to 
the victors belong the spoils,’’ and the solution of the 
great problem how to make friends of capital and la 
bor, and the field of statesmanship is well nigh cov- 
ered. Happy the day which would see us all united 
uponthese grand objects. Woe betide our beloved 
land if somehow party spirit, communism, and inor- 
dinate greed of gold, and gold-bought power, be not 
eradicated or permanently bridled! 

I cannot leave this review of legislation without call- 
ing attention to the argument it presents in favor of 
ouly biennial legislation. Why should so many law 
manufacturing shops be busy, three months on the 
average every year to produce at last so little? Think 
of it,thirty-eight regular statute manufactories, and as 
many more to come as there are territories now to be 
constructed, busy grinding out laws, which override 
common law, civil law, canon law, and the decisions of 
all courts upon them, or either of them, and 
with how much appreciable improvement? Think 
of the expense of aj] this. But that is the 
lowest argument. Think of the fraud, _ bribery, 
and corruption which festers in and around Leg- 
islatures during their process of gestation, known 
to all men, seen by scarcely any; punished when, 
out of New Jersey? think of the agitation caused 
by each sessionin the public mind, its effect upon 
business, how it cows enterprise and checks business 
effort. Think of the crudeness generally of the schemes 
devised, and the frequent obscurity and illiteracy of 
the language adopted. Think of the relief felt on 
every hand, when the nuisauce comes to an end! 

Annual sessions may probably be necessary for Con- 
gress, and possibly for such agreat Commonwealth, as 
New York. ButI think of no other State in the 
Union which might not, at least, try the experiment 
already adopted by so many States, and [ respectfully 
suggest that this association at its present meeting, ex- 
press,its opinion upon the subject. 

I could almost wish that this had been the session 
year in the States of the great West, the West of to- 
day, not simply that of half a century ago, that we 
might have seen on their statute books the indications 
such books always give of the character of a people, 
their sentiments, their grogress and their future. For 
the West, the great States beyond the great river and 
stretching over the Rocky Mountains to the Pacific 
ocean, States which half a century ago were scarce 
more than a wilderness populated by the savage and 
wild animals upon whose capture they were supported, 
is the type and picture after all of what this country is 
tobe. Grand inits extent, its rivers, its lakes, and 
its mountains: grand in its enterprises, which dwarf 





all precedent audacity; grand in its fertility and its 
agricultural productions; grand in its wealth, whether 
dug from the bowels of the earth, or expelled by the 
blasting of its rocks, or gathered from its numerous 
flocks and herds, or from the wonderful cultivation of 
its wonderful farms; it gives promise of a future in 
which humanity may obtain greater aud more admir- 
able development than elsewhere on the habitable 
globe. Eastern, middle and south, yea, the States, 
once western, now central, lying east of the Mississ- 
ippi, are belittled by the strides of the West beyond 
the river. Itis the land for the fairest and speediest 
trial, and for the most unprejudiced settlement of all 
vexed questions, social or political. No puritanism 
anchors it to strict and defined views. No quakerism 
asinthe land of Penn, or inheritance of Holland 
blood as in New York, or commingling of these and 
other conservative elements as in New Jersey, or long 
habituation to the system of slave labor as in the States 
below Mason and Dixon’s line, embarrass or in any 
wise give tone or color to their ideas. They are more 
cosmopolitan than any region under the suu. Their 
people is made up almost of every Nation under 
Heaven. Their laws and their social life ought to be 
the best, for they have all the past and all the present, 
for their teachers. If they are so wise as to rise mere 
acquisition as the motive of social life; to enforce uni- 
versal education ; to encourage in their midst institu- 
tions for the spread of learning and science, to adopt 
and cherish the freedom which comes of the open 
Bible, which is founded on true religion, which recog- 
nizes the Most High as the monarch of all Nations,and 
obedience to the law as obedience to Him; if in short 
they build on the foundation of education and religion, 
the civilization of the great West will be the crowning 
triumph of mankind; and in the States which cousti- 
tute it will be verified and fulfilled the prophecy so 
familiar to us all: 


‘*Westward the star of empire takes its way : 
The four first acts already passed, 

The fifth shall end the drama with the day ; 
Time’s noblest offspring is the last.”” 


May I be permitted, now that my allotted task is 
done, to add a few words which seem to me called for 
by the occasion. 

To-day begins the eighth year of this association. Its 


conception was eminently happy. Its popularity is ex- 
hibited by its yearly increase in attendance, and its 
present large number of members. But has it attained 
its avowed objects? It has ‘‘upheld the honor of the 
profession of the law.’’ It has ‘‘encouraged cordial 
intercourse among the members of the American 
Bar.”’ 

In these respects I claim for it high distinction. 
These meetings which bring and keep so many of us 
together coming from all portions of this wide Union, 
have done more to unify the American Bar than any 
thing else throughout its history, and yet they have 
only begun to do their work. Nor isthe benefit thus 
effected easy to be exaggerated. It makes us realize 
that we are not merely of the bar of Massachusetts, of 
New York or of New Jersey, of Louisiana, or South 
Carolina, or Texas, or California, but of the bar of 
America. It stimulates our curiosity as to the pecu- 
liarities, advantages or defects of the laws of Common- 
wealths outside our own. It tends to lead us to for- 
get State divisions, and to love the whole great coun- 
try. 

But what have we done so far to advance the science 
of jurisprudence? What to promote the administra- 
tion of justice? What to promote uniformity of legis- 
lation throughout the Union? 

We have attempted to promote the «dministration 
of justice, The situation of the docket of the Su- 
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preme Court of the United States is ashame and adis- 
grace to jurisprudence. 

Appellants wait three years before they can be heard. 
This is established fact. The pace of the court through 
its list is measured with accuracy,so that you may 
learn at the beginning of a term with well nigh precise 
certainty on what day your case will be reached and 
called. Cases, by the time they reach that tribunal, are 
largely winnowed of unnecessary matter. Printed 
briefs, rather say arguments, are in the hands of the 
court before hearing. Counsel are economically re- 
stricted in time. The court gives four hours each 
week day but one to hearings. Theirsessions begin in 
October and, with little intermission, conclude in 
May. While they last their labor is burdensome. Per- 
haps they might increase the length of their daily ses- 
sions and the length of their terms. But this doubtless 
would interfere with time for incubation, and might 
not really benefit the suitors. Outside relief must 
somehow be given. Could this association have united 
ona scheme, it would have had great weight. But 
unfortunately, minds have differed. That variance of 
opinion was represented in Congress. Besides legisla- 
tion, even upon such a subject, is embarrassed by po- 
litical strife. The advantage of one plan discussed in 
the association was that it created no new judges, and 
therefore neither party as such had any motive to op- 
pose or delay it. The great practical objection to the 
other plan is that ope party or the other will always be 
in the way of its passage, because it will not agree that 
its opponent should supply all the new judges, and as 
for arranging for a division, that would be contrary to 
that established maxim already mentioned superior in 
political force to Holy Writ, *‘ To the victors belong the 
spoils.’’ So the ouly effort on our part to promote the 
administration of justice has failed. 

What other effort have we made? We have done 
something tending to promote “ uniformity of legisla- 
tion throughout the Union.’’ A very valuable paper 
on the recording laws of the United States,by an emi- 
nent lawyer, judge and author, projected changes 
which commended themselves to every mind, and 
which were duly discussed, published, and there was 
the end. I believe that one State has adopted an act 
as to the acknowledgment of conveyances which was 
approved by this association. An able report has been 
made on the subject of marriage and divorce, and the 
necessity of uniform law on this snbjéct. If any thing 
further has been done, or any change of any State law 
recently been made in this most important direction,I 
have not been so fortunate as to hear of it. 

We have done something too ‘‘ to advance the science 
of jurisprudence ;"’ that is, papers have been read at 
our annual meetings by distinguished and able lawyers 
discussing subjects of great moment, and thus have 
tended, as does every thesis upon the law, to accom- 
plish this high end. And yet comparatively has much 
been done? 

I do not think our Constitution is at fault, nor its 
machinery. Annually, in conformity with the Consti- 
tution, committees are appointed for the year ensuing 
on jurisprudence and law reform, on judicial adminis- 
tration and remedial procedure, on legal education 
and admissions to the bar, on commercial law, on in- 
ternational law. 

What has been done by these committees? How 
many reports have been made? That on legal educa- 
tion and admissions to the bar has reported, and bene- 
ficial effect has followed in at least one State. The agi- 
tation of that subject, and of the proper education for 
the bar has, I believe, done much good. It has braced 
up the practice, if it has not improved the rules, in one 
State that I know of at least; I have hope that it has 
elsewhere. 





But what about jurisprudence and law reform? 


What about judicial administration and remedial pro- 
cedure? What about commercial law? What about 
international law ? 

Perhaps there is defect in the practicalness of other- 
wise well-devised machinery. It must be difficult to 
report generally upon such subjects. Any report to 
be profitable must select some one topic from those 
connected with the large subject-matter, and devote 
attention exclusively to that. It has occurred to me 
to suggest an addition or a change in the present plan 
of our meetings. It is the same successfully adopted 
in a leading religious denomination for a meeting 
termed its congress. Let the executive committee de 
termine upon some question or topic connected, we 
will say, with law reform, and request four members 
whom they shall select, to prepare and conduct a dis- 
cussion of it, arranging, if possible, that there shall be 
difference in the views presented. Then let the sub 
ject, after they are through, be open to debate by 
speakers limited in time. 

Besides this addition to the interest of our meetings 
let the efficiency of our association be enhanced by de 
termining upon some one or two amendments to the 
law, say upon the subject of the acknowledgment and 
record of conveyances, and upon that of marriage and 
divorce, as to which all will admit the laws of the 
States should be uniform. And then let a committee 
be appointed of one from each State, whose duty it 
shall be to bring the.measure before its Legislatare, 
and if possible secure its adoption. The mere motive 
of obtaining uniformity will be a strong argument 
with every Legislature, and by prudent action on the 
part of the committeemen it will not be difficult to se- 
cure the adoption of a wisely-drawn statute. 

*“4rs longa, vita brevis.’’ Let us strive, brethren and 
friends, to make these delightful convocations some- 
thing more than simple occasions of enjoyment. Let 
us strive to become a power, a power for good, a power 
which shall be recognized, a power which through the 
welding together of strong minds and earnest hearts 
of the many thousands engaged in our noble profes- 
sion, and through the attainment by means of uni- 
form laws governing social and business life, shall aid 
the rail and the telegraph in that glorious work, the 
fruition fully of that which is our National motto; a 
motto adopted, I must believe, not simply as descrip 
tive, nor even as also prophetic, but besides, as 
briefly declaring the duty of every citizen in reference 
to the State and to the Nation, ** E Pluribus Unum.” 


—_— 


CORFUS DISCHARGE REVIEWABLE 
ONLY ON CERTIORARL 


HABEAS 


WISCONSIN SUPREME COURT, MAY 16, 1884. 


IN RE Crow.” 


A court commissioner has jurisdiction to determine whether 
a prisoner has suffered and served the full term of the 
imprisonment fixed by his sentence, and his adjudication 
is conclusive. 

The discharge of a prisoner cna writ of habeas corpus is 
final and ‘conclusive, and the judgment cannot be re- 
viewed, reversed, or annulled by an appellate court ex- 
cept by certiorari. 

When a prisoner has been discharged upon a writ of habeas 
corpus, a Circuit Court has no jurisdiction to order his 
rearrest and imprisonment for the same cause 

After the prisoner’s discharge, a sheriff has no authority to 
rearrest and imprison him upon the same sentence upon 
which he was imprisoned the first time, and such rearrest 
is unlawful. 


#19 N. W. Rep. 713. 
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Where the petition alleges the expiration of the term of im- 
prisonment, and continued confinement, it shows jurisdic- 
tion for the issuance of the writ, 
subd. 4. 


] | ABEAS corpus. 


Rev. Stat, 1878, 8 2427, 


D. 8. Rose, for J. W. Crow, petitioner. 


H. W. Chynoweth, Asst. Atty. Gen., for sheriff. 


OrtON, J. This is an original petition by J. W. 
Crow for writ of habeas corpus, and for his discharge 
from imprisonment in the county jail of the county of 
La Fayette, and from the custody of the sheriff of 
said county. The petition was filed and the writ is- 
sued on the 18th day of March, 1884. By the petition 
and the return of Nelson Bower, the sheriff of said 
county, the following facts of record appear. 

On the 14th day of December, 1883, the petitioner 
was sentenced by the Circuit Court of La Fayette 
county, on four several convictions for misdemeanors, 
to pay fine and costs, and if not paid . forthwith, to be 
imprisoned in the county jail, on the first conviction, 
for 10 days; on the second, for 10 days; on the third, 
for 10days; and on the fourth, for 40 days; to be so 
imprisoned on the second after the termination of the 
first, on the third after the termination of the second, 
and on the fourth after the termination of the third, 
for the aggregate term of 70 days. The defendant was 
present in court when said sentences were pronounced, 
and on the same day the clerk of the court duly made 
his certificates of the said convictions and sentences, 
and the same came to the hands of said sheriff. On 
the 10th day of March, 1882, the said sheriff arrested 
the petitioner, and held him in custody in the county 
jail by virtue of said certificates; whereupon the said 
Crow presented his petition, reciting the above facts, 
to the Hon. John W. Blackstone, court commissioner 
ofthe Circuit Court for said county, for a writ of 
habeus corpus, and for discharge thereon from said im- 
prisonment, alleging as the ground of such discharge, 
in respect to the first three of said sentences, ‘ that 
at the time of rendering said judgments by said 
court, he was present in open court and ready to 
enter upon the service of said terms of sen- 
tence, and did in law so enter upon the service of 
said terms of sentence, and that said terms of sentence 
expired, and that he became entitled to his discharge 
under said judgments and certificates of conviction on 
the expiration of the terms mentioned therein; ’’ and 
in respect to the fourth of said sentences, * that (in 
addition to the above) said term of imprisonment was 
fully served and has completely expired.” It is further 
stated in said petition ‘‘that the petitioner, since the 
rendition andentry of eachand all of said several 
judgments, has been iu the city of Darlington, in said 
county, upon the streets and in the public places, and 
has almost daily during said term met and conversed 
with said sheriff.” 

It may be noted here that there is nothing in this 
petition inconsistent with the fact that the petitioner 
had been imprisoned in the county jail upon those 
certificates of sentence for the full aggregate term of 
seventy days. (1) He was in the city of Darlington, 
upon the streets and in the public places, since the 
rendition and entry of the several judgments. This 
might have been long after he had been imprisoned in 
the jail forthe full terms. (2) He almost daily, dur- 
ing said term, met and conversed with said sheriff. 
This he could have done within the county jail. But 
besides there being nothing in the petition to show 
that the petitioner had not suffered his full term of 
imprisonment in the county jail, as to each of the 
first three sentences it is stated that he entered upon 
the service of said terms of seuteuce, aud that said 





terms had expired, and as to the fourth that said term 
of imprisonment ‘‘ was fully served and had completely 
expired.”’ The return tothe first writ on this peti- 
tion was simply that he, the said Nelson Bower, “‘im- 
prisons and restrains said John W. Crow, as afore- 
said, under and by virtue of four certain certificates 
of conviction and sentence, issued out of said court by 
the clerk thereof, December 14, 1883, in four separate 
actions of record in said court,’’ etc. The certificates 
referred to are appended to the return the same as to 
the petition. On the hearing of this petition and re- 
turn the honorable court commissioner discharged 
the petitioner on the 11th day of March, 1884. 

The decision of this court upon the case made here, 
upon the petition and the return of the sheriff to the 
writ, must exclusively depend upon the question 
whether the commissioner had jurisdiction of the first 
writ to hear and decide the case made by the petition 
and return. The argument of this case was especially 
able on the part of the learned counsel of the peti- 
tioner, and on behalf of the State, by the learned as- 
sistant Attorney-General, Mr. Chynoweth, who not 
only made a very cogent argument, but presented and 
commented upon a very large number of cases, which 
he claimed to be authority for his positions; (1) that 
the commissioner had no jurisdiction whatever over 
the case; (2) that if he had jurisdiction to issue the 
writ, he had no lawful authority to discharge the pe- 
titioner; and that in either case his judgment was ab- 
solutely void, and not conclusive, or a bar to this 
second hearing upon habeas corpus of the same causes 
ofimprisonment. He contends (1) that when it ap- 
peared by the petition thatthe petitioner “had been 
committed or detained by virtue of the final judg- 
ment or order of any competent tribunal of civil or 
criminal jurisdiction, or by virtue of any execution is- 
sued upon such order or judgment,’ it then ap- 
peared that the petitioner was ‘‘ not entitled to prose- 
cute such writ’’ according to section 3408, Rev. Stat., 
so providing. It might be a sufficient answer to this 
contention that the petition in that case did not claim 
that the Circuit Court had no jurisdiction to render 
judgment of sentence in those four cases of convic- 
tion, or that the certificates of such convictions and 
sentences, as commitments of the petitioner in execu- 
tion of the judgments, were not in every respect suf- 
ficient and valid, but that he claimed only that he had 
endured aud suffered the full punishments and im- 
prisonments thereon, and that he was imprisoned long 
after the full expiration of said terms of imprisonment 
to which he had been so sentenced. If in sucha case 
however as claimed, or in any other, the facts in the 
above prohibition of the statute appearing, the peti- 
tioner is not entitled to prosecute such writ, that of 
course is the end of the case, and a prisoner held in 
custody and imprisoned long after he has completely 
fulfilled the whole sentence, and been imprisoned for 
the whole term, cannot procure his liberty by this 
writ. If not by this writ, especially made a part of 
Magna Charia for the express purpose of delivering a 
subject or citizen from unlawful imprisonment, and 
which has been used always since effectually for such 
purpose in all possible cases of unlawful imprison- 
ment, where is the remedy? Ifa person sentenced to 
imprisonment may be saved from all of it except the 
arrest, when the judgment, though just, may be with - 
out jurisdiction, or the execution, though formal, may 
be without authority, why may not one be released 
and enlarged by this writ, after he has suffered the 
full measure of the imprisonment for which he was 
sentenced, when he is still held without the pretense 
of any lawful authority? The question answers itself. 
But such has always been proper ground for the writ, 
andit isno answer by return of the officer that he 
holds the prisoner by virtue of a valid judgment and 
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an authorized execution of it. ‘‘A prisoner held by 
valid process may be discharged by habeas corpus by 
reason of some omission or event occurring since 
the issuing of it.” Wood Mand. Hab. Corp., etc., 
174. 

Many of the cases cited by the learned assistant at- 
torney-general, and many other cases, affirm this jur- 
isdiction on habeas corpus. 

In Trotter v. Mills,6 Wend. 42, in a suit ona judg- 
ment, the defendant pleaded nul tiel record, and dis- 
charged from imprisonment. eld, that if discharged 
by reason of payment or satisfaction of the judgment, 
such discharge was final and conclusive. 

In Hoose v. Sherril/, 16 Wend. 38, the defendant was 
served by summons when he was a non-resident, and 
not amenable to summons. The case went to judg 
ment of fine and imprisonment for 30 days, unless the 
fine was paid. Held, that a judge at chambers had 
jurisdiction in habeas corpus to issue the writ, but 
that the former judgment was final, because the court 
bad jurisdiction to issue a summons in a proper case, 
and whether it was a proper case could only be in- 
quired on certiorari. So here the commissioner had 
jurisdiction to issue and hear the writ of habeus corpus 
for such cause, and such cause could only be reviewed 
on certiorari. 

In Rex v. Collyer, Sayers, 44 (26 Geo. II.), defendant 
was convicted of an assault, and sentenced to impris- 
oument for one month, but it was added that he ask 
pardon of the injured party, and publish the sentence 
in the daily Advertiser, and be imprisoned until he had 
done so. The month’s imprisonment had not ex- 
pired. Held, that king’s bench had jurisdiction to 
discharge him on habeas corpus, for excess of juris- 
diction. 

In Cleek v. Com., 21 Grat.777, the conviction and 
sentence were in July, for 10 months. Defendant es- 
caped in September, was recaptured in January, and 
remained in prison until May, 10 months from date of 
sentence. On habeas corpus and refusal to discharge 
an appeal was taken to the Court of Appeals on error, 
and it was held that the three months he was out of 
prison on escape must be added to his sentence, be- 
cause his escape was his own fault and crime. It is 
said in the opinion that the sheriff had the right to 
continue his imprisonment without any further order 
than the original sentence, because he was cognizant 
of the facts, and if the prisoner desired to have the 
question decided he could have hada writ of habeas 
corpus and the facts inquired into, and that the court 
would have jurisdiction in such acase. Here the 
same or a similar, question was involved on the first 
habeas corpus, viz., whether the term of imprisonment 
had expired. 

In State v. Chancellor, 1 Strob. (S. C.) 378, the defend- 
ants were sentenced to receive twelve lashes, but were 
pardoned on condition that they leave the State and 
not return. They returned tothe State. They were 
then brought before the court for resentence. The 
question was raised whether this was the proper prac- 
tice in such cuses. It was held that it was, because 
the defendants had the right to be heard on the ques- 
tion whether they should be punished after the day 
had passed by; and that they might show reasons for 
their return to the State, such as that they were kid- 
napped and brought back by force,or other reason why 
the condition of their pardon was violated; or that 
they were not the same persons; and that such a case 
presented questions of both law and fact which ought 
to be inquired into by the court; and that such was 
the practice in England in such cases—citing cases. 
So here, whether the defendant had fully suffered his 
imprisonment, and was therefore entitled to go at 
large, was a question of fact to be inquired into by the 








commissioner on habeas corpus. Can there be any 
doubt that the commissioner had jurisdiction in such 
a case to inquire further than the judgment of sen- 
tence, which was unquestionably valid, and rendered 
by a court having jurisdiction? The same practice 
was followed in State v. Fuller, 1 McCord (8. C.). 
178. 

In State v. Smith, 1 Bailey (S. C.), 283, the defendant 
was pardoned on condition of his leaving the State. 
He left the State and then returned, and after staying 
some time, he returned to the foreigu State, and while 
there was arrested and brought back, and re-impris- 
oned on the old sentence. He was then brought be- 
fore the chief justice at chambers on habeas corpus, 
and was remanded on resentence by the court, on rule 
to shew cause. On the hearing before thechief jus- 
tice on habeas corpus there was preof by affidavits of 
the prisoner’s voluntary return to the State. The 
opinion of Chief Justice Harper is appended to the 
case, affirming his jurisdiction in habeas corpus in such 
a case. 

In People v. Potter, 1 Parker Crim. 47, the defend- 
ant was sentenced to imprisonment, and pardoned on 
condition of leaving the State, but returned and was 
rearrested, and remanded by the general sessions of 
New York city to serve out the remaining part of the 
term. The jurisdiction of the General Sessions was 
denied, and Judge Edmonds held by authority of 
Judge Bronson that the prisoner should have been 
brought before one of the judges of the Supreme 
Court, in Oyer and Terminer, on habeas corpus, to in- 
quire into the facts before the defendant should be re- 
imprisoned. 

In People v. Porter, 1 Duer, 709, it was neld thata 
judge at chambers had jurisdiction on habeas corpus 
to discharge or remand an infant, although he had no 
authority to provide for the future custody of the in- 
fant, and the court of chancery only had such author- 
ity; but in Wi/cow v. Wilcox, 14 N. Y. 575, it is held 
that the judges there could also provide for such fu- 
ture custody because they succeeded to this chaucery 
jurisdiction. 

In Haggarty v. People, 53 N. Y. 476, the sentence for 
robbery had not expired when the prisoner escaped. 
He was recaptured and brought before the court on 
information for‘resentence for balance of the term. 
Held on error, that such a proceeding was unnecessary 
because if there was any good cause why the prisoner 
should not be so reimprisoned, it could be shown on 
habeas corpus, when the facts could be inquired 
into. 

In People v. Cowles, 4 Keyes, 38, a judge at chambers 
discharged a prisoner imprisoned on a fine, on habeus 
corpus, and admitted him to the jail liberties; the 
reason for the discharge being that he was entitled to 
such liberties. eld, on error, that the judge had jur- 
isdiction to discharge the prisoner for such reason, 
but had no jurisdiction to admit to the jail liberties, 
that power being only in the court; and the judgment 
was reversed. 

In Ex parte Milburn, 9 Pet. 704, the defendant was 
under indictment and out on bail, and was rearrested 
on capias,anud discharged from such restraint by 
habeas corpus. He was then arrested on a bench-war- 
rant for trial. Onasecond habeas corpus it was held 
that he was imprisoned the second time on avery differ- 
ent process and cause, and therefore his first discharge 
was no bar to the second writ. The jurisdiction under 
the first writ was conceded, and the judgment on the 
same cause was held final until reversed. This case 
was cited forthe State, asin point that the same case 
might be twice tried on two distinct and successive 
writs of habeas corpus. But it is really very much in 
point the other way. 
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In Rowe v. Rowe, 28 Mich. 353, it is held that a com- 
mon-law writ of certiorari may be granted by the Su- 
preme Court to a court commissioner for the review 
of his proceedings on habeus corpus to discharge from 
unlawful restraint infant children, and that this is 
the only remedy in sucha case where the commis- 
sioner had jurisdiction, and that in this case, he had 
no jurisdiction to order or decree the custody of such 
children. 

In the celebrated McLeod case, 1 Hill, 377, and in 
note, the following principles in respect to habeas cor- 
pus are established: (1) When the petition shows a 
proper case the writ must issue. (2) If the petition 
states the prisoner is not held in the case made pro- 
hibitory by the statute, it must issue, although the rec- 
ords referred to in the petition may show an appar- 
ent lawful authority. (3) An apparent authority by 
judgment and process may not be areal or legal au- 
thority, and therefore on the return of the writ this 
question must be examined and decided, and even if 
such decision is wrong, it is nevertheless final until re- 
versed on certiorari or error. (4) When the petition 
claims and asserts that proceedings in a Federal court 
which resulted in the imprisoument, though appar- 
ently authorized and valid, are not soin truth and 
fact, the writ must issue, and a discharge by a State 
court in such a case is final. Whart. Dig., tit. “* Habeas 
Corpus.”’ (5) The court or judge, having thus ac- 
quired jurisdiction, has the power to decide rightly or 
wrongly, and discharge or remand the prisoner, and 
all persons must yield obedience to the judgment, and 
it is final until reversed, even if there has been gross 
error. 1 Chit. Crim. Law, 128; Bacon Abr., tit. 
“ Habeas Corpus.” (7) The power within the juris- 
diction is judicial, and such jurisdiction and power 
are precisely the same in judges at chambers, or court 
commissioners, as in the courts. (8) Jurisdiction at- 
taches when the petition verified states that the pris- 
oner is held without lawful authority. Betts v. Bag- 
ley, 12 Pick. 572. (9) If the officer returns a good writ 
and legal authority, even that does not end the case, 
or divest of jurisdiction, for there may be no good 
writ or legal authority in fact; either the writ or the 
person named in it may be wrong, and not the writ or 
person in question. (10) Jurisdiction may be given 
by a petition stating some proper ground for discharge, 
ex post factoto the judgment and writ, such as dis- 
charge, or satisfaction of the judgment or pardon, or 
the full penalty suffered. (11) After a discharge of a 
prisoner by the judge, commissioner, or court having 
jurisdiction, he cannot be rearrested, under the pen- 
alty of the statute, until the judgment of the judge or 
commissioner had been reversed by certiorari, or of 
the court by writ of error. Milburn case, supra. And 
such judgment is a bar to another writ of habeas cor- 
pus to remand the prisoner after his rearrest. Holmes 
v. Jennison, 14 Pet. 540. Onthe writ, as enlarged by 
statute, the officer or court must inquire (1 as to the 
jurisdiction in the case in which the prisoner is con- 
fined ; (2) the excess of such jurisdiction; (3) whether 
the judgment has not been satisfied. People v. Lis- 
comb, 60 N. Y. 566. A court commissioner, on habeas 
corpus, has jurisdiction to inquire whether the court, by 
whose process the petitioner is imprisoned, had juris- 
diction in the case in question, not in any such case. 
The jurisdiction of acourt cannot be protected against 
inquiry by merely asserting it. People v. Cussels, 5 
Hill, 164; Ex parte Lange, 18 Wall. 163. There is full 
jurisdiction ina judge or court to discharge by this 
writ, when the court which rendered judgment ex- 
ceeded his jurisdiction (Crepps v. Durden, Cowp. 649), 
or when the term of imprisonment has expired, as 
Rex v. Collyer, supra. 

In McConologue’s. case, 107 Mass. 171, a minor en- 
listed in the army was discharged by a single judge 





at chambers, and was recaptured by the army officers. 
On second habeas corpus the judge was advised to dis- 
charge the prisoner by the whole court, on the ground 
that his first discharge was final and conclusive on 
all persons and courts until reversed. This is a full 
and instructive case, and quotes the Booth case, in 
this State. 

In Clarke’s case, 12 Cush. 320, a witness was held un- 
der an attachment for contempt for disobeying a 
subpoena. After trial and judgment in the case it was 
held that he was properly discharged on habeas 
corpus, although the process was valid, on the ground 
that ex post facto to the arrest there was no legal 
cause for his detention. 

In Feeley’s case, 12 Cush. 598, the sentence was a fine 
and imprisonment, when the statute only authorized a 
fine or imprisonment. The prisoner was properly dis- 
charged, after the fine was paid, on habeas corpus. 
The question may be whether the prisoner was ar- 
rested on legal process, or whether he is now lawfully 
held thereon, by reason of something ex post facto the 
process. Hurd Hab. Corp. 326. Habeas corpus 
against habeus corpus is never allowed except in con- 
nection with the writ of certiorari. Ex parte Yerger, 8 
Wall. 85; Ex parte Collier, 6 Ohio St. 55. 

In Mead v. Deputy Marshal, 2 Wheel. Crim. Cas. 569, 
it islheld thata person imprisoned forthe non-pay- 
ment ofa fine, by a court-martial was properly dis- 
charged on hubeas corpus on the ground that he had 
no notice of the proceedings. The judgment of dia- 
charge, not actually void for want of jurisdiction to is- 
sue the writ, isa final judgment, and cannot be im- 
peached collaterally. It can only be reviewed on 
error or certioruri. Fx parte MceGehan, 22 Ohio (O. S.), 
442; Hurd Hab. Corp. 563; Ex parte Milburn, supra; 9 
Pet. 704; Com. v. McBride, 2 Brewst. 545; Mathis v. 
Colbert, 24 Ga. 384. 2 

If it is the judgment of a court, a writ of error lies 
without any statutory provision; and if by a judge or 
court commissioner, a certiorari lies at common law. 
Com v. Biddle, 6 Penn. Law J. 287. The attorney-gen- 
eral may appeal or take the writ in case of discharge. 
Ex parte Lafonta, 2 Rob. (La.) 495; Waddington v. 
Sloan, 15 B. Mon.147; State v. Potter, Dud. Law (S.C.), 
296; Hurd Hab. Corp. 575. A judge at chambers has 
plenary power and jurisdiction in writs of habeas cor- 
pus. Inve Blair, 4 Wis. 531. A county judge, as court 
commissioner, has jurisdiction to inquire into the le- 
gality of the commitment, but when jurisdiction is 
shown in the court to issue it, he cannot discharge for 
mere errors or irregularities, but must remand the 
prisoner. This case was heard on certiorari. To as- 
certain jurisdiction the petition and papers annexed 
thereto can alone be consulted. /etition of Semler, 41 
Wis. 517. 

When the petition presents a proper case, then the 
writ must issue under the penalty of the statute, and 
the writ will not be denied without the most weighty 
reasons. Inve Pierce, 44 Wis. 411. The statute pro- 
hibiting a commitment after a discharge on habeas cor- 
pus applies strictly to criminal proceedings. Beyer v, 
Vanderkuhlen, 48 Wis. 320; 8S. C.,4 N. W. Rep. 354. 
Certiorari will lie toa judge at chambers on habeas 
corpus proceedings to review his order remanding the 
prisoner, and the order will be reversed if this ‘court 
finds that the court that issued the commitment had 
no jurisdiction. nre Eldred, 46 Wis. 530; 8. C.,1N. 
W. Rep. 175. Courts, judges at chambers, and court 
commissioners have equal jurisdiction of habeas corpus 
and must grant the writ unless the petition shows that 
the petitioner is clearly not entitled to it. Bagnal v. 
Ableman, 4 Wis. 163. 

These authorities clearly establish (1) the jurisdio- 
tion of the commissioner to issue the writ and to hear 
it; (2) the finality and conclusiveness of his judgment 
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of discharge; (3) the entire want of jurisdiction in 
this court to review, reverse, or annul that judgment 
by another writ of habeas corpus in respect to the 
same cause of imprisonment or grounds of discharge, 
or inany other way than by certiorari; (4) the writ of 
jurisdiction in the Circuit Court to order the peti- 
tioner’s rearrest and imprisonment for the same 
cause; (5) the want of authority in the sheriff to make 
such rearrest, orto recommit the petitioner to the 
county jail on the same sentence; and (6) the jurisdic- 
tion of the commissioner to determine the question 
whether the petitioner had already suffered and 
served the full terms of the imprisonment fixed by the 
sentence, and the conclusiveness of his adjudication 
of such fact. 

The assistant attorney-general cited some cases other 
than the above, which he claimed were adverse to these 
positions. 

In Re Buddington, 29 Mich. 472, it was held that a 
court commissioner had no power to review any pro- 
ceeding of a court, and that his power under the writ 
was less than that of a court. 

In re Frank, 39 Mich. 203, it was held that a court 
commissioner had no power to review on this writ the 
proceedings of a court, and had no judicial power, and 
his judgment was not conclusive. Our Constitution, 
in relation to the judicial power of a court commis- 
sioner (§ 23, art. 7), must be different from the Consti- 
tution of that State. We have seen that in many of the 
States, as well as in our own, the judicial power in 
habeas corpus is plenary, and equal to that of the 
courts. 

Spalding v. Stale of New York, 4 How. (U.S.) 21, was 
a case of imprisonment for contempt. 

Ex parte Robinson,6 McLean,355, was a case of a fugi- 
tive from labor, adjudicated to be a slave, and re- 
manded to his master*by a commissioner of the 
United States, under the act of Congress, and at 
tempted to be discharged by a State judge on habeas 
corpus, and has no application to this case. 

In Wright v. State, 5 Ind. 290, the jurisdiction of the 
judge of the Common Pleas to remand the prisoner is 
affirmed, and his jurisdiction to discharge him is not 
denied. 

In Yates’ case, 4 Johns. 317, a master in chancery 
was imprisoned for malpractice by the court of chan- 
cery, and discharged by a judge of the Supreme Court 
at chambers on habeas corpus, and he was rearrested 
and imprisoned for the same cause. Judges Yates and 
Spencer held that the judge had jurisdiction to dis- 
charge, and that his discharge was final; but Chancel- 
lor Kent and Judges Van Ness and Thompson held 
that the judge had no plenary jurisdiction at cham- 
bers, and could not enforce his orders or judgments; 
and that they were not therefore final and conclusive. 
Not so however ip this State, for he may imprison for 
contempt, etc., and so may a court commissioner. 

In Yates v. Lansing, 5 Johns. 282, it was held only 
that courts could not be prosecuted for the penalty of 
the statute for rearrest of prisoner after his discharge 
on habeas corpus, and that the statute only referred to 
officers. In this case it is said that there had beena 
long contest since the Chamber case, in Cro. Car. 168 
(,as.I.), between courts of chancery and of law,over the 
right of interference by the law judges with the pris- 
oners of the chancery courts. This controversy, no 
doubt, affected the decision of such cases in the early 
courts of New York, while the old court of chancery 
existed there. 

In Cable v. Cooper, 15 Johns. 152, the imprisonment 
was on civil process, and the discharge under the stat- 
ute for the relief of poor debtors. He was arrested 
again in a suit on the former judgment, and failed to 
plead his discharge. Then on habeas corpus, anda 
subsequent discharge thereon, and ina suit against 





the sheriff for an escape, on appeal it was held that 
the last discharge by a court commissioner was void 
because the prisoner was held on civil process. Many 
things are said in the opinion in this case, in which 
there was another dissent by Judge Spencer, not ap- 
plicable to the case, and obiter in respect to the juris- 
diction of court commissioners, and the conclusive- 
ness of their judgments of discharge on habeas cour- 
pus. 

In Com v. Deacon, 8 Serg. & R. 72, the defendants 
were tried on an indictment of sixteen counts, and 
convicted by the jury on nine of them, and the jury 
said nothing as to the other seven. Thecourt issued 
acommitment, without rendering judgment on the 
verdict, to hold the defendants for trial on these re- 
maining counts. The court was the mayor’s court of 
Philadelphia, of special and limited jurisdiction. On 
habeas corpus the prisoner was remanded, and on error 
to the Supreme Court this judgment was affirmed ; the 
court holding that the mayor’s court had jurisdiction 
by the indictment, and that although the defendants 
had been acquitted by the verdict, the imprisonment 
was not witbout jurisdiction, and erroneous only, and 
could not be reviewed on habeas corpus; and also that 
the court had jurisdiction of the habeas corpus by the 
petition, and the judgment thereon was final, because 
if the prisoner ought to have been discharged instead 
of remanded, it was error only, which might be re- 
viewed. Many other cases might be cited to the same 
effect, that the judgment on habeas corpus on the 
same cause of commitment, where jurisdiction is had 
by the petition, is final and conclusive. In the above 
case, Duncan, J., said in his opinion: ‘* You need 
not use any argument to prove that the plaintiffs can- 
not be tried on this indictment;’’ and then insisted 
that this was one of the facts or questions of law to be 
decided in that case, and there was jurisdiction for 
that purpose. So in this case, the question of fact, or 
perhaps the mixed question of law and fact, whether 
the petitioner had served out his sentence, and that 
it had expired by limitation of time, was within the 
jurisdiction of the commissioner to try and deter- 
mine, and if he decided wrongly it could be corrected 
only on certiorari. 

It is somewhat strange that the learned judge who 
ordered the rearrest and imprisonment of the peti- 
tioner should have overlooked the penal prohibition 
of the statute against a rearrest after discharge on 
habeas corpus. This prohibition is older than the 
statutes of our various States, and was early adopted 
as a necessary incident of this great writ of liberty, to 
protect its full, complete, and beneficent results, and 
secure its full operation and effect in favor of liberty 
by the statute of Charles Il. We have seen that the 
petition and return in the former case before the com- 
missioner show jurisdiction by alleging that the term 
of imprisonment had expired, and that the petitioner 
was then imprisoned without any legal authority. 
The above authorities show that such isa good and 
sufficient cause forthe writ. But our statute, in ef- 
fect, provides that it is. 

Section 2427, Rev. Stat., sub. 4, provides, as one of 
the grounds upon which the court or officer must re- 
mand the prisoner, “ that the time during which such 
party may be legally detained has not expired.’’ This 
is equivalent to providing that he shall not be re- 
manded, but shall be discharged if such time has ex- 
pired. It is proper to say here that the learned assis- 
tant attorney-general insists that the petition in the 
first case showed that the petitioner had never been 
imprisoned in the county jail on such sentences; but 
as we have seen, the petition in that case did not so 
show, but for aught that appeared in that case, he was 
unfawfully imprisoned after the full term of the sen- 
tence had been suffered and had expired. The peti- 
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tion in the present case shows that the pretended au- 
thority by which the petitioner has been detained 
since his discharge is four certificates of the original 
convictions and sentences issued by the clerk on the 
seventeenth day of March, 1884, and sets up the said 
former discharge in bar of any further adjudication of 
the matters in that case. The return of the sheriff in 
the present case sets out said certificates as the au- 
thority by which only he holds the petitioner, and al- 
leges substantially that he never was imprisoned in 
the county jail on the former certificates, but that by 
his request, he, the sheriff, had allowed and permitted 
hi.u to run at large in the village of Darlington during 
the whole time of said sentences, and alleges that the 
former discharge was no bar, because the commis- 
sioner had no jurisdiction of the case, and thatit is 
absolutely void. It can be readily seen that this re- 
turn undertakes to have the question whether the pe- 
titioner had actually suffered his full sentences before 
his discharge retried and redetermined upon the alle- 
gation of new facts only on the second writ of habeas 
corpus, which we have seen by the authorities cannot 
bedone. That was the real and only question ad- 
judicated by the commissioner, and it can be reviewed 
only by certiorari, and until reversed in that way is 
final. The real question here is whether the rearrest 
of the petitioner and his imprisonment on the same 
cause were lawful after such first discharge, and that 
question depends upon the question we have already 
examined, whether the commissioner had jurisdiction 
of the writ in that case; for it is not claimed that this 
court can, on this writ, go behind said judgment and 
correct the errors in the record. Not only is it clearly 
the law, but it is consonant with sound policy and 
reason, that one court or officer should not review or 
have the authority to reverse the judgment of dis- 
charge of another court or officer on habeas corpus. 
Under our statute, courts, and even this court, anda 
judge at chambers and court commissioners, have 
equal power and jurisdiction of the writ. The citizen 
should have a speedy and sure remedy and relief 
against unlawful imprisonment, and have the judg- 
ment conclusive. To secure this end the statute of 
prohibition under a penalty has been enacted. 

But conceding that the first petition did show what 
is now shown on the return to this writ, that the sher- 
iff had voluntarily allowed the petitioner to run at 
large during the whole of the aggregate term of the 
sentences, and that he had not been confined within 
the jailat all during said term, would it then have 
been clearly shown that the term of his imprisonment 
had not in law expired? and if so, did such showing 
divest the commissioner of jurisdiction in the case to 
even decide that question wrongly or to decide it at 
all? Ifhe had decided that under such facts the 
petitioner had not been imprisoned at all on the judg- 
mentsand certificates, and had therefore remanded 
the prisoner, would there have been any question of 
his jurisdiction to so decide? That decision might have 
been right and the other wrong; but if a court or tri- 
bunal has jurisdiction to decide rightly, so it has to 
decide wrongly, and the error of it must in either case 
be corrected only by appeal, or on error, or on writ of 
certiorari. This is sufficiently clear by all the authori- 
ties. Butis it so clear a question, or rather, is it so 
clear as not to be a question at all—that the petitioner, 
even according to the return to this writ, had not suf- 
fered and fulfilled his whole punishment by the sen- 
tences? Let us see, by a brief glance at the authori- 
ties, whether it may not be in some doubt, at least; 
although we do not pretend to decide the question, as 
in our view we have no right to decide it on this writ. 
The first sentence was that if the fine and costs were 
not paid forthwith, that he be imprisoned, etc. The 
term commenced then at once, for the fine and costs 





were not paid. The certificates were at once issued 
and placed in the hands of the sheriff, and the de- 
fendant was in court. Whena prisoner is sentenced 
to imprisonment, the day of the sentence is the first 
day ofthe term. Then he is, in legal contemplation, 
in a different custody from that of the court. Clifford's 
case, 44 Mo. 280. In this case the prisoner, after he 
was sentenced in one case, and during his imprison- 
ment, was sentenced in another case for a term to 
begin when the first was ended. He was held after 
such first term was ended, and properly discharged on 
habeas corpus. If the time of the imprisonment is not 
fixed in the sentence it is void. State v. Smith, 10 Nev. 
106; Ex parte Gibson, 31 Cal. 626. 

In Wright v. State, 5Ind. 290, the prisoner was on 
trial for murder, and during the trial the jury was dis- 
charged by the expiration of the term of court. On 
habeas corpus he was remanded, and it was held on 
certiorari that the judge had jurisdiction of the writ to 
discharge or remand and did right to remand him, be- 
cause he might plead his first jeopardy in bar of 
another trial, and thereby be relieved from imprison- 
ment. 

In State v. McClure, Phil. Law (N. C), 492, the sen- 
tence was to pay a fine and costs, and be imprisoned 
until paid indefinitely. The sheriff allowed the pris- 
oner to goat large on his parol. He did uot pay, and 
the solicitor had him arrested on a ca. sa. On motion 
before the court he was discharged, and on writ of 
error or appeal the Supreme Court reversed the order; 
not on the ground that he was properly rearrested on 
the sentence and had been improperly discharged, but 
because he was arrested ona new process. Com. v. 
Keniston, 5 Pick. 420. The sentence was ten days’ 
solitary confinement, and two years at hard labor on 
October 6, 1825. On October 26, 1827, he was sentenced 
to imprisonment for another crime. Held, that 
the second sentence was void because imposed before 
the first sentence had exired by limitation of time. 
The term of every sentence runs from its date. Prince 
v. State, 1 Am. Crim. Rep. 545. The day of the sen- 
tence is the first day of imprisonment, whether actu- 
ally in prison or not, and it is presumed that he was. 
Whart. Crim. Pr. & PI. 925. 

In Migotti v. Colville, 14 Cox, C. C. 263, it was held 
that a sentence for one calendar month expires, by its 
limitation, on the day preceding that day which cor- 
responds numerically in the next succeeding month, 
with the day on which the sentence was passed, and 
that the place in which the prisoner isto be confined 
is no part of the sentence and may be omitted. Weed 
v. People, 31 N. ¥. 465; Whart. Crim. Pr. & Pl. 926. 
When the prisoner is sentenced to pay a fine and the 
costs, and be imprisoned until paid, and the prisoner 
is in court, he is in the custody of the officer under 
the sentence. 2 Barb. Crim. Law, 372, 376. These au- 
thorities would seem to make the question at least 
doubtful. 

There is still another question arising from the 
cause of the failure of the actual imprisonment during 
the time or whole term of*the sentence, of much im- 
portance, and that is, whethera prisoner can be re-ar- 
rested and imprisoned after such term has expired, 
when such failure was not the fault or crime of the 
prisoner himself. } 

In Ex parte Clifford, supra, it is held that a recap- 
ture after the term can be made only in case of escape 
by the fault of the prisoner or criminal escape. The 
right of recapture after the term depends upon 
whether the escape was the fault aud wrong of the 
prisoner himself. 1 Chit. Crim. Law, 421; 1 Bish. Crim. 
Pl. 120--129. 

In Hollon v. Hopkins, 21 Kans. 638, the prisoner es- 
caped on his way to prison. He was recaptured after 
the three years of his sentence had expired, and it was 
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held lawful, because he failed to be imprisoned by his 
own wrong, and that unless such failure was so caused 
his sentence had expired by its own limitation. 

In Clerk v. Com., supra, the prisoner escaped from 
prison. The time vf his absence was added to his 
term, on the ground that he had not suffered his full 
imprisonment by his own fault and wrong. 

And there is still another question, whether in any 
case, imprisonment after the term on a recapture, can 
be enforced without giving the prisoner the chance to 
be heard on a rule to show cause or some malice. This 
seems to have been the practice in all cases I have ex- 
amined, Com. v. l/uggerty, supra; Stale vy. Addington, 
2 Bailey, 51; State v. Smith, supra; State v. Chancellor, 
supra; State v. Cokeran, supra; and many others. But 
as said before, we do not decide these questions, for 
they are not before us, having found the commis- 
sioner had full jurisdiction to hear and decide them. 
They might be errors which could only be corrected on 
certiorari, but not on this writ. 

The importance of the principles involved, and the 
able arguments made and the numerous authorities 
cited by the learned counsel, and the fact that two of 
my brethren dissent from this decision, must be my 
apology and excuse for writing such an unusually long 
opinion. 

The return to the writ of habeas corpus ia this case 
having been demurred to, we hold that the demurrer 
was well taken, and order that the same be sustained; 
and on the hearing of the petition and return, and 
duly considering the facts and records therein stated, 
we hold that the judgment of discharge of the peti- 
tioner, rendered by the court commissiouer in the 
former case, is final and conclusive upon this court on 
this second writ on the sume causes of detention, until 
reversed for errors therein; said commissioner having 
had jurisdiction of the writ, and lawful authority to 
determine whether the petitioner was held and im- 
prisoned by the sheriff of La Fayette county, by law- 
ful authority, on the causes of detention made to ap- 
appear before him, which are substantially,the causes 
of his present imprisonment. 

It is therefore orderéd that the petitioner be and he 
is hereby discharged from further fdetention and im- 
prisonment on the same causes thereof, and that he 
go hence without day. 

Taylor and Cassoday, JJ., dissent. 


——__—___—_ 


EXTRADITION—ARREST AND TRIAL FOR AN- 
OTHER OFFENSE. 


WISCONSIN SUPREME COURT, MAY 15, 1884.* 


STATE V. STEWART. 


Where a prisoner has been extradited from one State to an- 
other on the requisition of the governor for a certain of- 
fense, and has been tried, acquitted and discharged, he 
may be arrested and tried for another offense before he 
has an opportunity of returning to the State from which 
he was brought, in the absence of any compact between 
the States that this shall not occur; the prisoner, and not 
the State from which he was extradited, making the claim 
of violated rights. 

Interstate extradition is distinguishable from extradition be- 
tween nations, 

The words “treason, felony or other crime,’ as used in the 
Constitution and laws of the United States, embrace every 
act forbidden and made punishable by a law of the State; 
and when obtaining money under false pretenses is a 
crime by the laws of a State (Rev. St. 1878, § 4422) the of- 
fender is subject to interstate extradition. U.S. Const., 
$2, art.4; U.g Rev. St., § 5278. 


*19N. W. Rep. 429, 


Section 4618, Rev. St. 1878, referring to offenses committed 
within one hundred rods of a county line, held, constitu- 
tional. 

A mere irregularity in commitment proceedings is insufficient 
to authorize a prisoner's discharge on habeas corpus. Rev. 
St. 1878, 2 3429. 

A committing magistrate is not bound by law to make the 
same docket entries that he must where he has jurisdic- 
tion to try and determine a case; and, by a failure to state 
that he adjourns a case at a certain time, at his office, he 
does not lose jurisdiction. 


( ERTIORARI. 
) 


The relator was arrested in Indiana upon a requisi- 
tion issued by the governor of Wisconsin, upon a com- 
plaint in Justice Court, Columbia county, Wisconsin, 
charging him with embezzlement of property belong- 
ing to James Gowan, in that county, and brought into 
that county, where he was tried for that offense upon 
an information filed in the Circuit Court for that 
county, and acquitted upon tne trial, and thereupon 
discharged by the court; that immediately thereafter 
and before he had time to leave the court-room, he 
was arrested upon a warrant issued by a justice of the 
peace of that county, upon a complaint for obtaining 
property, to wit, a horse,from Edward Lee by false 
pretenses, in that county, and was taken before a jus- 
tice of the peace therein for examination, Dec. 29, 1883, 
and thereupon the justice adjourned the hearing, and 
entered such adjournment in his docket as follows: 
** December 29, 1883,9 A. M. The witnesses for the 
State not all being present, the court took a recess un- 
til lo’clock p.m.’’ At 1 o’clock P.M., the parties all being 
present, the justice proceeded with the examination, 
and afterward committed the defendant to the county 
jail of said county to await his trial. That whatever 
representations were made by the relator, constituting 
the false pretenses alleged, were made at Portage, in 
that county, and that thereafter the relator went to 
the county of Sauk, but within twenty rods of the 
boundary line between that county and Columbia 
county, and obtained the horse. While the relator was 
being so held by the sheriff on the last-mentioned 
charge, he was brought before Hon. Alva Stewart, 
judge of the Circuit Court for that county, on habeas 
corpus, and after hearing thereon he was ordered by 
that judge into the custody of the sheriff of Columbia 
county. To review that order this certiorari is 
brought. 


Stroud, Armstrong & Stroud, for relator. 


H. W. Chynoweth, assistant attorney-general, for re- 
spondent. 

CassoDAy, J. 1. It is claimed that the arrest for 
the last offense was illegal, because it was made imme- 
diately after the relator had been tried, acquitted and 
discharged on the offense upon which he had been 
brought to the State from Indiana on the requisition 
of the governor, and before he had time to return. 
Treaty stipulations between nations frequently guar- 
antee to the fugitive the right to leave the demanding 
country after the trial for the offense for which the fu- 
gitive has been surrendered, in case of acquittal, or in 
case of conviction after his endurance of the punish- 
ment. When not so guaranteed it is sometimes made 
the subject of executive pledge. Whart. Confl. Laws, 
§§ 835, 844, 846. It has been held that an extradited 
fugitive cannot be held in violation of such treaty or 
pledge to answer for any other offense than the one for 
which he had been surrendered. U. S. v. Watts, 14 
Fed. Rep. 130; Com. v. Hawes, 13 Bush, 697. But in 
the absence of such treaty stipulation it has been held 
that there is noimplied obligation to delay the arrest 
for such other offense, Adriance vy. Lugrave, 59 N. Y. 
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110; U. S. v. Caldwell, 8 Blatchf. 131; U. S. v. Law- 
rence, 13 id. 295. 

So it bas been held to be no ground for releasing a 
prisoner who had escaped from the State into Canada 
and forcibly brought back to the State, and there ar- 
rested without the assent of the authorities of Canada. 
State v. Brewster, 7 Vt. 118; People v. Rowe, 4 Parker, 
Crim. 253; Dow’s Case, 18 Penn. St. 37. Here no treaty 
stipulation to guarantee return is involved, and hence 
cases of international extradition arising under such 
treaties are not applicable. Ham v. State, 4 Texas 
App. 645. 

This is acase of interstate extradition, and arises 
under the Constitution and laws of the United States. 
“A person charged in any State with treason, felony, 
or other crime, who shall flee from justice,and be 
found in another State, shall on demand of the execu- 
tive authority of the State from which he fled, be de- 
livered up, to be removed to the State having juris- 
diction of the crime.’’ Const. U. S., §2,art.4. The 
act of Congress is of the same import, and provides 
that a copy of an affidavit made before a magistrate of 
the State from whence the person so charged has fled, 
properly certified, shall be sufficient to authorize such 
demand, arrest and delivery. Ch. 198 Rev. St., and § 
5278, U. S. Rev. St. 

The act however is wholly silent as to any delay in 
arresting the prisoner upon any diffcrent charge after 
he has been acquitted, or after he has endured the pun- 
ishment for the offense for which he was extradited. 
It contains no provision securing to the fugitive 
any right of return. This distinction between inter- 
national and interstate extradition seems to be very 
marked. True, the learned judge who wrote the opin- 
ion in Cannon’s case, 47 Mich. 487; 11 N. W. Rep. 280, 
cited by counsel, said: *‘We do not perceive any 
ground for the distinction.’ But the difference between 
such treaty stipulations and the Constitution and laws 
of the United States was not even mentioned, and no 
authority was cited nor argument advanced to prove 
that there was none. On the contrary, the learned 
judge said: ‘‘ We do not deem it necessary to refer at 
large to the decided cases which were cited on the 
hearing. They cannot be reconciled in principle, al- 
though very few of them would conflict with our views 
on so plain a case as the present.’’ The learned judge 
and the court were evidently impressed with the fea- 
tures and circumstances of the arrest in that particu 
lar case which distinguished it from the cases there 
cited by counsel. It has frequently been held in effect 
however by courts of equal ability that a fugitive from 
justice extradited under the Constitution and laws of 
the United States, ou the charge of the commission of 
a specific crime, and discharged therefrom, can be 
held by the courts of the State to which he is surrend- 
ered for another and entirely different crime. Jn ve 
Noyes, 17 Alb. L. J. 407; In re Miles, 52 Vt. 609; Ham 
v. State, supra; Williams v. Bacon, 10 Wend. 636; 
Browning v. Abrams, 51 How. Pr. 172; Dow’s Case, 
18 Penn. St. 37. 

The interstate extradition clause of the Constitution 
was never intended for the benefit of tugitives,nor to en- 
able them to escape just punishment for their offenses. 
Onthe contrary, it was to secure the apprehension 
of any who should escape the jurisdiction wherein his 
offense had been committed. It was in effect a compact 
between the States upon a subject purely local,and as to 
which each would otherwise have been an independent 
sovereiguty, that in case any person charged with 
crime in one State fled into another, such other 
should, on demand of the executive of the former, 
cause him to be arrested and secured, if found therein, 
and delivered up to the’agent of the former, to be re- 
moved to the State from which he so fled. It was, in 
effect, a pledge from every State to each of the others 








incorporated into the organic law of the nation, that it 
would become, toa certain extent, an agency in the 
administration of the laws of every other State against 
treason, felony or other crime, as to all such criminals 
as should come within its borders. By it each State 
agreed not to willingly become a refuge for the crimi- 
nals of any other, and not to allow any guilty person 
to go unpunished by its aid orconnivance. This duty 
each State voluntarily assumed. The crime being 
committed, the offense properly charged, and the de- 
mand being properly made, the act of Congress re- 
ferred to says ‘‘it shall bethe duty of the executive 
authority of the State ’’ to cause the fugitive to be ar- 
rested and secured, and to be delivered tothe agent 
of the State from which he fled. 

“The performance of this duty however,’’ said 
Taney, C. J., “is left to depend on the fidelity of the 
State executive to the compact entered into with the 
other States when it adopted the Constitution of the 
United States and became a member of the Union. 
It was so left by the Constitution, and necessarily so 
left by the act of 1793. * * * Butif the governorof 
Ohio refuses to discharge this duty there is no power 
delegated to the general government, either through 
the judicial department or any other department, to 
use any coercive means to compel him.” Kentucky v. 
Dennison, 24 How. 109. To the same effect, Taylor v. 
Taintor, 16 Wall. 370; Ea parte Virginia, 100 U. 8. 347, 
359; Ex parte Siebold, id. 391. 

‘‘ But if he act,’’ said Mr. Justice Swayne in Taylor 
v. Taintor, supra, ‘‘and the fugitive is surrendered, 
the State whence he is removed can no longer require 
his appearance before her tribunals, and all obligations 
which she has taken to secure that result thereupon at 
once, ipso facto, lose their binding effect.’’ Thus it ap- 
pears that the State demanding and the State deliver- 
ing are each urndera reciprocal duty to the other, the 
performance of which depends upon their respective 
fidelity to the mutual obligations resting upon them. But 
the State of Indiana!s not here complaining of any vio- 
lation of duty, nor that any of its sovereign rights have 
been outraged. It is the fugitive who makes com- 
plaint, and in the name of Indiana asks that he may 
be restored to that State from which he was extra- 
dited. He does this under an agreement or compact 
between the two States, not made to secure his escape 
from punishment, but to insure his trial, notwith- 
standing he has fled the State, in case he is charged 
witha crime. Here the relator was extradited be- 
cause he was so charged. For that offense he was 
tried, acquitted and discharged. The record discloses 
no executive pledge guaranteeing his return. After his 
discharge he was arrested for obtaining property under 
faise pretenses. He now asked to be discharged, be- 
cause he was not allowed time to return to In- 
diana before being arrested for the second offense. 

In Cannon's case, supra, the prisoner was taken 
from Kansas to Michigan on a requisition of the 
governor of the latter State on the criminal charge of 
seduction committed in that State. On being thus 
brought into Michigan, he was taken before a justice 
of the peace December 12, 1881, on the warrant for the 
seduction,for examination. The hearing was adjourned 
for cause to December 27, 1881. Before the hearing, 
aud while the prisoner was out on bail, to wit, Decem- 
ber 16, 1881, the prosecuting attorney commenced bas- 
tardy proceedings for the same transaction involved in 
the previous complaint for seduction, and thereupon a 
warrant was issued and he was arrested December 17, 
1881. To that charge he refused to plead. December 
27, 1881, he was brought before the magistrate on the 
charge of seduction, which was at once discontinued 
on the admitted ground that it was not founded on 
any legal reasons. Thereupon the prisoner was released 
by the Supreme Court on habeas corpus from detention , 
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in the bastardy proceedings. The court held that he 
was in legal duress at the time of the arrestin the 
bastardy proceedings, and inthat the case is distin- 
guishable from the one before us. The court also held 
in effect that bastardy was not such an offense as would 
have authorized extradition. If that was so, it was a 
strong and additional reason for holding the arrest il- 
legal. U. S. v. Watts, supra. The court also inti- 
mated, if it did not hold, that the charge of seduction 
was resorted to without any legal ground therefor,and 
in bad faith,merely to get the prisoner within the 
State. Williams v. Bacon, supra. Here there is no 
intimation of any bad faith. 

Whether obtaining property under false pretenses is 
a ‘“‘crime”’ within the meaning of that word as used 
in the Constitution and laws of the United States is a 
question properly for consideration. It seems to be 
settled that the words “treason, felony or other 
crime,”’ as there used, ‘“‘embrace every act forbidden 
and made punishable by a law of the State. The word 
‘crime’ of itself includes every offense, from the high- 
est to the lowest in the grade of offenses, and includes 
what are called misdemeanors, as well as treason and 
felony.”” 24 How. 99; People v. Donohue, 84 N. Y. 
438; Morton v. Skinner, 48 Ind. 123; In re Voorhees, 32 
N. J. Law, 141. This rule was adopted by the present 
chief justice Jn re Cooper, 52 Wis. 701, 702, and is 
abundantly supported by the authorities there 
cited. 

The obtaining of property under false pretenses is 
clearly acrime in this State (Rev. St., § 4422), and 
being so, there can be no question but that it is a 
crime withing the meaning of that word as used in the 
Constitution and laws of the United States. 

It follows that the relator might have been again ex- 
tradited had he been allowed to go to Indiana, after 
being discharged on the first offense. This being so, 
there seems to be no practical reason for holding the 
relator could not be legally arrested immediately upon 
the discharge from the first offense, instead of being 
allowed to escape the State and then brought back on 
requisition. Such an arrest in sucha case was certainly 
not in violation of any law of the United States. It 
was not in conflict with any agreement between the 
States. It was no breach of any executive pledge. It 
was no interruption of any comity between the States. 
We must therefore hold that the arrest was not illegal 

* by reason of any of the objections mentioned. 

2. Itis claimed that although the alleged misrepre- 
sentations were made in Columbia county, yet that 
the arrest was illegal because the property, when ob- 
tained, wastwenty rods beyond the boundary line of 
that county. The statute provides that offenses com- 
mitted within one hundred rods of the dividing line 
between two counties may be alleged in the informa- 
tion to have been committed in either of them, and 
may be prosecuted and punished in either county, and 
the court of either such county, whose process shall 
have been first served upon the defendant, shall have 
priority of jurisdiction. Rev. St. 1849, § 7, ch. 141; 
Rev. St. 1858, § 7, ch. 172; Rev. St., § 4618. It is urged 
that this statute is in conflict with the provision of 
the Constitution which secures to the accused the 
right “to a speedy public trial by an impartial jury of 
the county or district wherein the offense shall have 
been committed, which county or district shall have 
been previously ascertained by law.”’ Section 7, art. 1. 
This provision was embodied in the same title of the 
Revised Statutes of 1849as the above section. Rev. St. 
1849, § 2, ch. 132. Assuming that the obtaining of the 
property was essential to the completion of the offense, 
yet it was, in part at least, committed in the county of 
Columbia. Wilcox v. Nolze, 34 Ohio St. 520. This 
being so, the constitutional question involved is very 
much like the one in State v. Pawley, 12 Wis, 537, where 








it was held that a statute was constitutional which 
provided that if any mortal wound be given in one 
county, by means whereof death shall ensue in an- 
other county, the offense may be prosecuted in either 
county. Rev. St. 1849, § 8, ch. 141; Rev. St. 1858, § 8, 
ch. 172; Rev. St., § 4619. Both of “these sections,” 
said the late chief justice, ‘‘were framed by very in- 
telligent gentlemen, some of them being distinguished 
members of the bar, inthe same year in which the 
Constitution was adopted,and they are plainly founded 
on the clause of the Constitution in question.”” In 1 
Eldred, 46 Wis. 549; S.C.,1 N. W. Rep.175. Of course 
where the offense is partly committed in each county, 
and wholly in neither, as where it is committed right 
upon the line between two counties, there must be 
jurisdiction somewhere, and at common Jaw it seems 
to have been in either county. 2 Whart. Crim. Law 
(7th ed.), § 2141. 

But assuming that the offense was committed at the 
place where the horse was obtained, and not where the 
representations were made, yet we are of the opinion 
that the courts of Columbia county had jurisdiction. 
These sections of the statutes having been adopted the 
same year as the Constitution, and the constitutional 
clause having been embodied in the same title with 
these sections by the revisers of the statutes of 1849, 
and ibe Legislature which adopted them, show pretty 
clearly that the words “or district’ as used in this 
clause of the Constitution, were intended by the 
framers of that instrument, and understood by all at 
the time, to mean something different from the word 
‘county’ as therein used, especially when taken in 
connection with the words ‘‘ which county or district 
shall have been previously ascertained by law.’”’ From 
this it appears to be competent for the Legislature to 
change the boundaries of the districts without chang- 
ing the boundaries of the counties. For as observed 
by Ryan, C. J., in the case above cited, ‘‘the words 
‘county’ or ‘district,’ as used in the clause, must both 
be held to have a meaningand a use.” 46 Wis. 548. 
Giving to each such distinct meaning and _ use, 
there seems to be uo difficulty in holding that each 
criminal district, as ascertained by the laws now in 
force, extends 100 rods beyond the boundaries of each 
county. 

Whether a juryman residing outside of the county, 
but within 100 rods of the county line, and hence 
within the district, would for that reason be incompe- 
tent, or asubject of peremptory challenge, is a ques- 
tion not here presented. ‘‘This very peculiar lan- 
guage ” of the Constitution, said the late chief justice, 
**is obviously designed to avoid the difficulties which 
had arisen at the common law, without depriving the 
accused of trial by a jury of the vicinage.”’ 46 Wis. 548. 
Of course no one would insist upon a construction 
which would require every juryman in every criminal 
case to be aresident of the very place where the crime 
was committed. On the contrary, most of them must 
necessarily reside quite remotely from such place. The 
constitutional right secured is that they shall be taken 
from ‘* the county or district wherein the offense shall 
have beencommitted.’”’ This constitutional provision 
does not undertake to define or limit the jurisdiction 
of the courts over criminal offenses, but simply defines 
and limits the locality from which a jury must be 
taken for the trial of such offenses, and secures to him 
the right of a trial within the same limits. This has 
been substantially held in Minnesota. State v. Robin- 
son, 14 Minn. 453 (Gil. 333). See also Wheeler v. State, 


24 Wis. 52. In Tennessee the words “or district’ ina 
similar constitutional provision were treated, in view 
of their prior use, as a mere superfluity. Armstrong v. 
State, 1 Cold. 338. But for the same reason, we feel 
bound to give them significance. If the clause in ques- 
tion was intended to absolutely define and limit crim- 
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inal jurisdiction, then there could be no change of 
venue even on behalf of the prisoner. Itis the *‘ right ”’ 
of the “‘accused”’ that the constitutional clause in 
question is dealing with, and not the jurisdiction of 
the courts. It is found in the article on the ‘* Declara- 
tion of Rights,’’ and not in the article on ‘‘Judiciary.’’ 
No clause of this last article, or any other, has been 
pointed out which seems to limit such criminal juris- 
diction to the precise boundaries of the county, and 
we find none. On the contrary, the Constitution, in 
another article, speaks of each county of this State or- 
ganized for judicial purposes ”’ (§ 11, art. 7), clearly in- 
dicating that a county may be organized as a county, 
and yet not organized as such for judicial purposes. Ac- 
cordingly there are several counties in the State organ- 
ized for county purposes only, and yet each is attached 
to some other county for judicial purposes. The Con- 
stitution seems to leave such criminal jurisdiction al- 
most wholly to be regulated by statute. We must there- 
fore hold that the arrest was not illegal by reason of 
the property being obtained twenty rods outside of the 
boundaries of Columbia county; and that notwith- 
standing that fact, the courts of that county, under 
the statute referred to, had jurisdiction to prosecute 
and punish the offense of which the accused is 
charged 

3. It is claimed that because the committing magis- 
trate, on account of the absence of some of the wit- 
nesses on the part of the State, took a recess from 9 
o'clock A. M. to Lo’clock P. M. without stating that the 
case was adjourned to that time at his office, he thereby 
lost jurisdiction. To support this contention several 
civil cases are cited. We do not understand that these 
cases are at all applicable. Weare not referred to any 
statute requiring a committing magistrate to make the 
same docket entries that he must in a case of which 
he has jurisdiction to hear, try and determine; and we 
are not aware of any case where the custody of a pris- 
oner, on commitment in such case, has been held to 
be illegal merely because such entries have not been 
properly kept. The statutes regulating examination 
and commitments seem to have been complied with. 
Rev. St., ch. 195. Besides a mere irregularity in such 
commitment seems to be insufficient to authorize a 
discharge on habeus corpus. Rev. St., § 3429. 

The order remanding the prisoner is 

Affirmed. 
a eae 
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CORPORATION — TRANSFER OF STOCK — BY-LAWS— 
REMEDIES—DEMAND THAT TRANSFERS BE MADE—AT- 
TACHMENT —A provision in the statute under which a 
corporation is organized, or in its by-laws, requiring 
transfers of its stock to be made upon its books, is for 
its benefit; aud where the owner of stock has assigned 
and transferred, for a valuable consideration, the; cer- 
tificate issued to him, and the corporation, when re- 
quested to make the transfer, without a valid reason 
refuses to do so, this amounts to a waiver of the re- 
quirements, and the transfer is complete, and the cor- 
poration is bound to recognize the title of the assignee 
precisely the same as if it had done its duty and made 
the proper entries upon its books. 8S. being the owner 
of sixty-one shares of defendant’s stock, which stood 
in his name upon its books, for a valid consideration 
sold the stock, and assigned the certificates to H., who 
presented them, with the assignment, to defendant, 
and demanded a transfer to himself upon its books; 
this was refused. H. thereafter sold and assigned the 


certificates to plaintiff. In an action to recover divi- 
dends declared upon the stock it appeared, that after 
notice of the transfer to H., defendant caused the 
stock to be seized and sold under an attachment issued 





in an action brought by it against S. Held, that as- 
suming the purchaser could be deemed a bona fide 
purchaser, as to which quere,it did not affect the rights 
of plaintiff as against defendant; that it could not set 
up its own wrongful act to defeat his title, and that he 
was entitled to recover. Also held, that a demand of 
payment,or of a transfer of the stock to plaintiff before 
suit brought, was not necessary; that having refused 
to transfer to H. denied his ownership, and caused the 
stock to be sold as the property of 8S. No further re- 
quest or demand was necessary on his part or that of 
his transferee who succeeded to his rights. H. had 
become the owner of the stock as against S. and as 
against the defendant. By the assignment and trans- 
fer of the certificates he had obtained the entire legal 
and equitable title. McNeil v. Tenth Nat. Bank, 46 
N. Y. 331; 7 Am. Rep. 341. Of this fact the bank had 
notice, and it became its duty to make the transfer re- 
quested on the books. Its refusal was a wrong from 
which no right could spring. Thereafter the bank was 
bound to recognize H.’s title exactly as if it had done 
its duty and made the transfer on its books. The re- 
quirements of a registry, existing only for its own pro- 
tection and convenience, must be deemed waived and 
non-essential when it wrongfully refuses to obey its 
own rule. Isham v. Buckingham, 49 N. Y. 220; Bill- 
ings v. Robinson, 94 id. 415. In Johnson vy. Laflin, 17 
Alb. L. J. 146, the United States Circuit Court said of 
a sale by transfer of the certificates, ‘“‘ that the trans- 
action between Laflin and Britton was complete with- 
out registration of the transfer, and that it is equally 
complete as to the bank unless the bank had some 
valid reason for refusing to register the transfer.” 
And such must necessarily be the rule unless the arbi- 
trary consent or refusal of the bank is to determine 
the validity of a sale which it merely requires to be 
registered. As easily might it be said that the con- 
sent ofa county clerk or register was essential to the 
operative force of an executed deed. While H. was ab 
solute owner as ageinst the defendant, the latter 
sued S., and upon an attachment seized and sold H.’s 
stock, the Bank of Raleigh becoming the purchaser. 
It is not easy tosee how that bank can be deemed a 
bona fide purchaser, or acquired any right in the prop- 
erty of H. by an attachment against S.; but assuming 
the possibility of such a result as flowing from the 
condition of the registry (Fisher v. Essex Bank, 5 
Gray, 380), and yet it seems to us wholly immaterial 
what rights the Bank of Raleigh acquired, either as 
against the Bank of New Berne or as against H. No 
such question is here. What occurred, vested in H., 
as between him and the defendant, the entire legal and 
equitable title in the shares as perfectly as if the trans- 
fer demanded had been made. The defendant corpo- 
ration cannot set up itsown wrongful act to defeat the 
title which passed. After as well as before the sale to 
the Bank of Raleigh, Hope remained the owner as be- 
tween him and the Bank of New Berne, and entitled 
to have and receive the dividends declared upon sixty- 
one shares,and what the bank did, or what obligations 
it incurred to the Bank of Raleigh in no respect altered 
its duty and liability to H. A further question is 
raised over the sufficiency of plaintiff's demand, which 
appears to have been for dividends amounting to $6,680, 
and so very much too large. The referee found upon 
the facts that no demand was necessary, and the Gen- 
eral Term affirmed the conclusion. The point insisted 
upon is that the plaintiff was bound to demand a trans- 
fer to himself on the books of the bank, and which 
should be accompanied by notice of the transfer of the 
certificates to him. Why, when the bank had refused 
to transfer the stock to H. upon its books when he de- 
manded it, his assignee should be compelled to repeat 
the same process in the face of that refusal, we are un- 
able to see. H. would not have been bound to try 
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again, but could have sued without a new request, and 
allhis rights passed to his transferee. So that the 
question comes back to the necessity of a demand. 
The case principally relied on by the appellant is 
Southwick v. First Nat. Bank, 84 N. Y. 482. The case 
is not at all pertinent. There the defendant had ‘ law- 
fully and innocently received the draft and the money 
paid thereon.’’ He was not and could not be put in 
the wrong until he had refused restoration. This dis- 
dinction was drawn in Sharkey v. Mansfield, 90 N. Y. 
329; 43 Am. Rep. 161, and the necessity of a demand 
denied where the receipt of the money was a conscious 
wrong. The party already inthe wrong would only 
become more so by a refusal. Here the defendant had 
explicitly disavowed any obligation to H., and denied 
his ownership, and caused the stock to be sold as the 
property of S. What had occurred was a distinct de- 
nial of H.'s right to the stock or any of the dividends. 
After such a denial it was not needed that H. should 
make a demand to put the defendant in the wrong,for 
it already stood deliberately and defiantly in that atti- 
tude. Its action was equivalent to a refusal to pay any 
one except its own chosen transferee, whose right 
alone it recognized. H. himself and his assiguee were 
not bound to make a demafhd. The refusal was already 
complete by the defendant’s own action. It was of no 
concern to whom H. assigned, for the denial of his 
right was a denial as to those succeeding to that right. 
The defendant's complaint comes to no more than this: 
that having once refused, it ought to have a new op- 
portunity to repent, solely because the right of action 
had passed to anew owner. Our conclusion does not 
stand upon any fancied inability of the bsnk to pay 
these dividends, or even to issue sixty-one shares of 
stock, but upon the action of defendant in totally re- 
pudiating the whole of H.’s rights. It is further ar- 
gued that plaintiff's remedy was an action in equity to 
compel a transfer on the books, or an action against 
the bank for its wrong, and to recover the damages 
suffered. That such remedies exist does not alter 
plaintiff's right to pursue that which he has chosen. 
Each of those remedies would inevitably fall upon H.’s 
ownership. To compel the bank to register is to con- 
cede the validity of the transfer and found aright upon 
it, and damages could only be awarded to the extent 
of the stock and dividends on the same theory. And 
if, as we have said, H. became the absolute owner as 
between himself and the bank, he must be awarded the 
right of an owner, whatever other remedies exist. The 
condition the defendant may find itself it we need not 
consider. There are always consequences of a wrong 
to awrong-doer. Robinson v. National Bank of New 
Berne. Opinion by Finch, J. 

(Decided April 29, 1884.] 


MISSOURL SUPREME COURT ABSTRACT.* 

MARRIAGE—WIFE’S PROPERTY—HUSBAND’S DEBTS— 
CREDITOR.—In the absence of evidence that property 
in the name of a married woman has been paid for by 
her separate means, the presumption of law is that it 
was paid for with those of the husband; and in such 
case it is not within the protection of the statute (Rev. 
St. 1879, § 3295) securing to the wife the moneys arising 
from the sale thereof. Gault v. Saffin, 44 Penn. St. 
367; Seitz v. Mitchell, 94 U. S. 580; Weil v. Simmons, 
66 Mo. 620; Sumner v. McCray, 60 id. 493. (2) The 
promise of a husband to repay his wife the proceeds of 
land which belonged to her, but not as her separate es- 
tate, and which has been disposed of and used by him 





* appearing in 79 Missouri Reports. 





with her consent, is without sufficient consideration 
to make her his creditor. Tillman v. Tillman, 50 Mo. 
40. Sloanv. Torry. Opinion by Hough, C. J. 


MASTER AND SERVANT—INJURIES FROM PATENT 
DANGERS—DECLARATIONS OF AGENT.—If a servant 
knows of the danger in prosecuting his master’s work, 
or if it is so patent that an ordinarily observant man 
would have seen it, and without any assurance from 
the master he continues at work, he cannot hold the 
master liable if injury result tohim therefrom. Citing 
Porter v. R. Co., 71 Mo. 67; Flynn v. R. Co., 78 id. 
292; distinguishing McGowan v. R. Co., 61 id. 528. 
Declarations of an agent made one hour after the oc- 
currence to which they related, held, no part of the res 
geste, and not admissible in evidence against his prin- 
cipal. Citing McDermott v. R. Co., 73 Mo. 516. Ald- 
ridge v. Midland Blast Furnace Company. Opiniou by 
Henry, J. 


INSURANCE LAW. 





LIFE—ALLOWING TO LAPSE—RIGHTS OF BENEFICI- 
ARIES—MAY CHANGE--ADMINISTRATOR.--If the insured, 
even by collusion with the company, suffers his policy 
to lapse, with the intention of securing another policy 
contairing the name of anew person as beneficiary, 
the courts will not regard the second policy as a mere 
continuation of the first. A policy of insurance may 
be considered as an inchoate or uncompleted gift from 
the assured to the beneficiary. The former ought to 
be‘able to make it at will, or to change the direction 
of its benefits. There is no doubt that there is a con- 
flict of authority as to the power of a person to change 
the direction of the money to accrue in an insurance 
on his life so as to divert it from the person named as 
beneficiary in the original policy. The most notable 
cases, and probably the ones most directly in point, 
and which have been most generally followed, are the 
cases of Pilcher v. N. Y. L. Ins. Co., 33 La. Ann. 382, 
and Ricker v. Charter O. L. Ins. Co., 27 Minn.’ 195; 8. 
C.,6 N. W. Rep. 771, where it is held that there isa 
vested right in the beneficiaries in a policy of life in- 
surance which renders the policy irrevocable as to 
them. The contrary rule has been held in Wisconsin, 
Missouri, and Illinois. Clark v. Durand, 12 Wis. 248; 
Kerman v. Howard, 23 id. 108; Foster v. Gile, 50 id. 
603; S. C., 7 N. W. Rep. 555; Charter O. L. Ins. Co. v. 
Brant, 47 Mo. 419; Baker v. Young, id. 453; Gambs v. 
Cov. M. L. Ins. Co., 50 id. 44; Swift v. R. P., ete., Assn. 
96 111.309. Where a question has never been decided 
by the Supreme Court of the United States, and as to 
which the State authorities are conflicting, this court 
is at liberty to follow such authority as is deemed mos‘ 
consonant with what seems to be just and equitable. 
It strikes me very forcibly that this policy, at the time 
the change was made, was at most, an inchoate or un- 
completed gift from Samuel P. Stevens to his wife and 
heirs. He had the right to change his mind. He was 
in a position where he could revoke that gift, and di- 
rect that the money secured by this policy should go 
elsewhere. I can see no reason why he was not as 
much at liberty to change the direction of the money 
which would accrue at his death upon this policy, as 
he was to change his will in reference to the disposi- 
tion of any of his estate at any time preceding his 
death. If the assured himself appears by name in the 
policy as the beneficiary, the money accruing on the 
policy at his death becomes assets in the hands of the 
administrator. Dist. Ct., N. D. Mlinois, Dec., 1883. 
Union Mutual Life Ins. Co. y. Stevens. Opinion by 
Blodgett, J. (19 Fed. Rep.) 
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yW* hope none of our readers will be deterred 

from reading Mr. Courtlandt Parker’s ad- 
dress by its length. it contains references to some 
curiosities of legislation. One of the most curious 
is the Kentucky statute, allowing the lawyers in at- 
tendance to elect a special judge to hold court 
when the regular judge is absent. ‘‘ Not but that it 
is a very good way to get a good judge,” says Mr. 
Parker. - We cannot agree to this; we think it is a 
very bad way to get any kind of a judge. The 
lawyers alone should never be suffered to pick the 
judges. It will be seen, too, that Mr. Parker and 
Mr. Sterne, whose admirable paper we publish this 
week, are not of the like mind on bi-ennial sessions 
of the Legislature. It is a little amusing to hear, 
at the same convocation, such warm praise, and 
such unmeasured denunciation of the same system, 


from two men of such eminence and abilities. But 
we shall leave them to fight it out. It is a very 


pretty difference as it stands. By and bye, per- 
haps, when we have a mind to make up, and time 
to make it up, we will come in and “settle” it. 
The Ohio experiment of allowing convicts twenty per 
cent of their earnings for their families or themselves 
on release is certainly novel. It sounds well ina 
humanitarian sense, but our doubts and fears, like 
our wishes, are as Mr. Parker’s. There is such a 
thing as making the prison too endurable, not to 
say desirable —too much like ‘‘an enforced board- 
ing-house,” as Mr. Parker aptly calls it. Mr. Parker 
gives a very eloquent description of the physical 
characteristics and resources of our country, but 
we wish he would not, like all “the rest of man- 
kind,” misquote Bishop Berkley’s line, ‘* Westward 
the cowrse of empire takes its way.” We also 
wish that the members of the association would 
pay serious heed to his sensible suggestions about 
the usefulness of the association. The members 
may have thought that we have been at times caus- 
tic and satirical in our comments on their meetings. 
We have at least been honest, and disposed to be 
friendly, and they should remember that “faithful 
are the wounds of a friend.” A man’s portrait fre- 
quently looks less beautiful to him than his image 
in the glass, but it is more apt to be right. 


It has lately been held in England, we believe, 
that an ivory and silver-mounted pistol may be a 
necessary for an infant. A pistol would certainly 
be a necessary for a Texas infant, or for the nurs- 
lings of the mining countries of the far west, but 
we can hardly imagine the need of one in England. 
Certainly the ivory and silver appurtenances might 
well be considered superfluous. The Law Times 


remarks in connection with this case: ‘‘ The Master 
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of the Rolls has said that any judicial person must 
look with regret on the defense of infancy when 
put forward by youths of nineteen or twenty. Mr. 
Justice Manisty recently expressed very similar 
views, adding that such a defense appeared to him 
a very lamentable thing. However, as the law 
stands, it is a perfectly valid one, and justice bids 
us blame rather the regulations which afford scope 
for it. Asa general matter of convenience the ab- 
solute atmosphere of artificiality which surrounds 
the idea of a ‘necessary’ is much to be regretted. 
It is curious to contemplate the peculiarities of a 
social status in which an ivory and silver pistol is a 
necessary, and an air-gun is a mere luxury. Not 
that it is surprising to find a flaw in the present 
statutes. A good parliamentary authority stated 
the other day that of the laws made within his ex- 
perience only a third were even tolerably good. 
Of the remainder he reckoned one-half as inopera- 
tive, and the other as defeating their own objects. 
Without going so far as this, it is evident that con- 
stant revision is pretty often needful. The rules 
for the protection of minors have been as carefully 
considered as any that can be cited. There have 
been strong principles, both of public policy and 
of justice to guide the legislator. Yet it only re- 
quires one or two cases involving no special fea- 
tures to cast doubt on the expediency of existing 
regulations. The other day an act of Parliament 
was required for the satisfactory definition of a 
rabbit-hole. It is now suggested in legal circles 
that a stricter definition of what is or is not a ‘nec- 
essary’ would be quite as useful.” 


A superb portrait of Secretary Folger has been 
hung in our Court of Appeals room, over the bench. 
It is by Mr. Eastman Johnson, one of the best 
artists of the day. It is of life size, three-quarters 
length, and sitting, and beyond question the best 
portrait in the room. This and that of Judge 
Peckham are two very picturesque works, and one 
cannot look on them without emotion, for the fate 
of the last departed was only a little less tragic 
than that of the former. Judge Peckham was the 
most superb looking man Of his day, and his por. 
trait is like a Spanish grandee by Velasquez, or an 
Italian nobleman by Titian. Judge Folger was 
also an eminently distinguished looking man, and 
the firmness of his square jaw, the power and dig- 
nity of his forehead, and the mingled sadness, 
humor and kindness of his beautiful eyes, are hap- 
pily united with the easy pose so characteristic of 
the man. But there is one thing, alas! which the 
accomplished artist could not give us —“ the sound 
of a voice that is still’”— one of the most melo- 
dious and charming that ever sounded in the ear of 
a friend, but which we seem to hear as we gaze 
upon the familiar features. 


A very experienced law publisher, a man of lib- 
eral culture, too, writes us: ‘‘Glad to see what you 
say about the citation ‘Oreg.,’ which I fixed on in 
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preparing the ‘ Lawyer’s Reference Manual,’ page 49. 
An abbreviation ought to be like a telegram, as 
brief as possible, but not so baldly brief as to give 
room for doubt as to its meaning, either in type or 
in manuscript.” 

The new French divorce act has already given 
rise to several thousand suits in Paris alone. We 
are inclined to believe that some privilege of 
divorce ought to exist, but that the causes of abso- 
lute divorce ought to be very few. Our own State 
is perhaps a little too strict in recognizing no cause 
but adultery. Gross and habitual cruelty, and 
gross and habitual drunkenness with failure to sup- 
port, might perhaps wisely be added. In regard 
to the French law the London Times says: ‘‘ How 
often have we not been moved to pity by the 
wrongs of French wives! The woman indissolu- 
bly joined to a convict, to a drunkard, to a game- 
ster, or to a debauchee, was sure to excite interest 
on the stage or in a novel, because it was felt that 
she was a type of woman actually existing. There 
was no maltreated heroine of melodrama whose 
wrongs could not be matched by some story of 
real life within the personal knowledge of every 
individual spectator. Nobody could take up a 
French paper and read the report of judicial separ- 
ation cases without asking himself, with a shudder, 
what sort of lives would be led henceforth by the 
wretched people who were disjoined without being 


disunited, who were going to live apart but would 
yet have the power to tease and torment each 


other. It was a monstrous feature of the old law 
that when a husband and wife had been judicially 
separated either party might at any moment sweep 
down upon the other with a criminal prosecution 
for misconduct. All this put a premium upon im- 
morality. People pitying ill-joined couples lapsed 
into easy indulgence toward matrimonial sins, and 
the whole tone of society was corrupted by the 
fact that profligacy had to be condoned in many 
cases because it was palliated by circumstances so 
romantic and touching. But now, that an ill-used 
wife will be able to get a divorce easily and cheaply, 
romancers will find it difficult to make much of her 
as a heroine. On the other hand, this very plain 
consideration will suggest itself to every man 
about to take a wife — namely, that he ought to 
make a good choice. This appears a truism, but it 
has not generally been treated as such by the 
French, who have rather been accustomed to look 
upon the indissolubility of the marriage bond as a 
guarantee of the harmonious living together of 
couples who ought never to have been united. 
Again and again has the event proved that this 
guarantee was illusory, but marriages continued to 
be made without any reference to the inclination 
or the compatibilities of the persons to be joined. 
They were called mariages de raison or de conve- 
nance, and they often ended in unreason and incon- 
venance, or else in silent sorrow and painfully con- 
cealed miseries. It is pleasant to think that a hap- 
pier time is dawning over French married life. 





When ill-assorted marriages come to be recognized 
as speculations too risky even from the mercenary 
point of view, when the excuses for misconduct are 
made few, and when happy homes increase, we may 
expect to see some little severity, if not primness, in 
morals, take the place of that levity with which 
marriage among our neighbors has been for so long 
contracted, written about, and talked of. Assur- 
edly this will be no bad thing.” 


ES —— 
COMMON WORDS AND PHRASES. 


ODGER. — The appellant occupied the first floor 
and basement of premises at a yearly rent, 
carrying on the business of a publisher there, but 
sleeping and residing elsewhere. He had no key 
of the outer door, which was under the control of 
his immediate landlord, who admitted him every 
morning. Held, that the appellant was not a “lod- 
ger’ within the meaning of the Lodgers’ Goods 
Protection Act. Heawood v. Bone, 13 Q. B. Div. 
179. The court said, Stephen, J.: ‘‘I come to the 
conclusion that it meant a ‘lodger’ in the popular 
sense of the word, that is, one who sleeps upon the 
premises. In the ordinary use of language a per- 
son of average education would not call the appel- 
lant a ‘ lodger,’ because lodging in the common ac- 
ceptation of the term means living and residing at 
a place; and if you went further and asked what 
was meant by living and residence in general, the 
answer would be that the person fulfilled the de- 
scription if he slept there, that is, if- he undressed 
and went to bed, staying there until he rose the 
next morning in the usual way. If it is asked why 
the act should have meant this rather than any 
thing else, the answer is that the object was to pre- 
vent poor persons from having their homes broken 
up by distresses for rent by the superior landlord, 
That view of the meaning of ‘lodger’ seems to me 
a fair one. It would be a strange thing that all 
persons who occupy rooms for business in the day- 
time are lodgers within the meaning of the act.”’ 
MoprERATE SPEED.— Eleven knots an hour ina 
fog is not ‘‘moderate speed”’ for a steamer. Clare 
v. Providence and Stonington Steamship Co., U. 8. 
Circuit Court, Southern District of New York, 
June 7, 1884. The court said, Coxe, J.: ‘‘ No case 
has been found, where this rule was under consid- 
eration, which holds that twelve and a half or thir- 
teen miles an hour is moderate speed for a steam 
vessel in a fog. On the contrary, the decisions are 
unanimously the other way. The Pennsylvania, 19 
Wall. 123, 125 (7 knots); The Colorado, 91 U. S. 
692 (5 or six miles); Zhe Blackstone, 1 Low. 488 (8 
knots); Zhe Rhode Island, 17 Fed. Rep. 554 (15 
miles); The State of Alabama, 17 id. 847 (8 or 8$ 
knots); The City of New York, 15 id. 624 (10 knots); 
The Eleanora, 17 Blatchf. 88 (between 5 and 6 
miles); The Leland, 19 Fed. Rep. 771 (8 miles); The 
Bristol, 4 Ben. 397 (16 miles); Zhe Hansa, 5 id. 501 
(7 knots); The Manistee, 7 Biss. 35 (7 miles), * * * 
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this: That ‘moderate speed’ means moderated 
speed; reduced speed, less than usual speed. It 
was not the intention of Congress that steam ves- 
sels should run as fast in a fog as in fair weather.” 

Sort, Russisa, Frura.— Mud is within a statute 
providing that no scavenger or other person shall 
sweep, rake or place any soil, rubbish or filth, or 
any other thing into or in any sewer or drain. 
Solicitors of Metropolitan Board of Works v. Eaton, 
50 L. T. Rep. (N. S.) 634. 

Desr.— An unliquidated claim for damages is 
not a ‘‘debt” within the statute of assignments 
for creditors. Talcott v. Hazard, N. Y. Com. P1., 
1884. ‘‘A debt,” says Sir John Cross, in Ex parte 
Thompson, Montagu & Bligh, 219, ‘‘is a demand 
for a sum certain.” “And it is,” says Commis- 
sioner Fontblanque, in Ze parte Marshal, 1 Mon- 
tagu & Ayrton, 118, ‘a sum actually ascertained. 
That there must be,” he says, ‘‘ an ascertained debt 
and not an unliquidated demand or liability, is sus- 
tained by all the cases, legal and equitable. It 
must be adebt existing, and ascertained at the 
time of bankruptcy. * * * The distinction,” 
he says, “‘ between debt and damages has always 
been rigorously adhered to.” ‘It imports,” says 
Monell, C. J., in Zinn v. Ritterman, 2 Abb. (N. 8.) 
262, 263, ‘‘a sum of money arising on contract, 
and not a mere claim for damages, in which it was 
held that in our insolvent acts it does not extend 
to actions where the damages are unliquidated.” 

Ferry.— “A ferry is a place where persons and 
things are taken across a river or other stream in 
boats or other vessels for hire. Hinstman v. Black, 
14 Bradw. 381. And it was held that swimming 
cattle across a river is not ‘‘ ferrying.” 

LirERARY OR Screntiric.—In People v. Gunn, 
New York Court of Appeals, June 17, 1884, it is 
held that a medical college is not embraced within 
the terms, ‘‘ literary or scientific college or univer- 
sity.” This was put on the ground that there are 
special statutes for the incorporation of medical 
colleges. Earl, J., observes: ‘‘We are of opinion 
that these acts did not authorize the formation of a 
medical college. According to the ordinary use of 
language a medical college would not be described 
as a scientific or literary institution. It would not 
be generally classified as such.” 

Voucner.— ‘‘ The term ‘voucher,’ when used in 
connection with the disbursement of moneys, im- 
plies some written or printed instrument in the 
nature of a receipt, note, account, bill of particu- 
lars, or something of that character, which shows 
on what account, or by what authority a particular 
payment has been made, and which may be kept or 
filed away by the party receiving it, for his own 
convenience or protection, or that of the public.” 
People v. Swigert, 107 Tl. 494. 

Gamz.— An election is not a “game.” Schlosser 
v. Smith, 93 Ind. 83. And so, betting on an elec- 
tion is not betting on a game. 

Srertie.— “ Webster gives the following defini- 


The conclusion derived from these authorities is 





tions: ‘Settle, in law, to adjust; to liquidate; to 
balance, as an account; to pay, asadebt. Settle- 


ment, an adjustment of accounts or claims, liquida- 
To the same effect are the defini- 
Applegate v. 


tion, payment.’ 
tions in Bouvier’s Law Dictionary.” 
Baxley, 93 Ind. 147. 

3EER.—‘‘ Webster defines beer to be ‘a fermented 
liquor made from any malted grain, with hops and 
other bitter flavoring matters.’ In other words, it 
is a malt liquor, which the same author declares 
to be ‘a liquor prepared for drink by an infusion 
of malt, as beer, ale, porter, etc.’ It may there- 
fore be said that beer is a liquor infused with malt, 
and prepared by fermentation for use as a bever- 
age.” Myers v. State, 93 Ind. 251. 

STaNDING By.—‘ The term, ‘standing by,’ so 
often used in the books and reports in discussing 
cases of estoppel, does not mean actual presence, or 
actual participation in the transaction, but it means 
silence where there is knowledge, and a duty to 
make a disclosure. Anderson v. Hubble, 93 Ind. 570. 


ON THE PREVENTION OF DEFECTIVE AND SLIP- 
SHOD LEGISLATION. 
BY SIMON 

\ HO better than the members of the American 

Bar Association are qualified to draw attention 
to the evils of prevailing legislative methods, to judge 
of the efficacy,and if persuaded,to promote the remedy ? 
You are the legislative draughtsmen; you interpret as 
lawyers the meaning of the statutes; and as judges, 
determine upon their conformity to the Constitutions 
of the State and the Union. 

Whether the description | shall give of the way in 
which a law comes into existence, applies to the con- 
dition prevailing in his State, each one of my hearers 
can determine for himself. I shall take, as typical, 
the State of New York, assuming that like con- 
ditions (differing only in degree) prevail in our sister 
States. 

The legislative body of the State of New York meets 
on the first Monday of January of each year, to sit so 
long as the patience and interests of the majority may 
determine, the session varying from four to six 
months. The lower house is elected annually. A large 
proportion of the members therefore come to each ses- 
sion without any legislative experience whatever; 
and every second year this is equally true of the upper 
house. 

Prior to the meeting, no consultation is had as to 
the course to be pursued with reference to public legis- 
lation, nor are laws prepared in advance by any au- 
thoritative or responsible portion of the law-makers. 
I leave out of sight conclaves of politicians with legis- 
lators, to commit them to some course affecting politi- 
cal interests, involved in legislation to be proposed 
during the session. The first few days of the session 
are occupied with the election of speaker and the more 
or less disgraceful scrambles for positions on commit- 
tees by persons in the interests of powerful corpora- 
tions or political combinations. The railway agents 
are active in throwing their influence or disbursing 
their moneys in favor of a candidate for speaker, who 
will appoint the railway committee in their interests, 
the insurance companies’ agents are not disinterested 


STERNE. 
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spectators in this contest and are anxious to secure 
committees not adverse to them. The juntas of mu- 
nicipal politicians in power, or those who desire to be 
80, are willing to support this or that politician for the 
position of speaker, dependent upon his pledge to ap- 
point members on the committee of cities. Thus com- 
bined and corporate interests, which should engage the 
watchful and jealous eye of government, and against 
whose power for evil itis the province of the Legisla- 
ture to protect the community, are generally the most 
active during the earliest days of the legislative ses- 
sion to secure advantages of position, so as to prevent 
unfriendly action or secure favorable measures during 
its progress. 

The result of this contest is that to some degree, 
varying from year to year as to extent, sinister ele- 
ments control or influence the composition of the com- 
mittees, and these courts of preliminary inquiry for 
legislative action are either packed or made harmless 
or baneful, by having injected into them members 
whose action upon a large body of legislation is deter- 
mined or pledged in advance of the session. In many 
individual cases that actionis already determined 
upon, before this contest takes place, indeed, as pre- 
liminary to candidature; but as this condition of 
things belongs rather to the domain of represertation 
than to that of legislation, I can pass it by. 

The speaker elected, and committees formed, bills 
are then in rapid succession, presented by individual 
legislators, are read by their titles, and referred to 
their appropriate committees. They are generally 
bills which have been placed in the hands of the legis- 
lators to give some one man or body of men some ad- 
vantage over his fellows, or through the instrumental- 
ity of the law to exonerate some man or body oi men 
from the burden or pressure of the general law, or to 
give to some locality the right or privilege to do or re- 
frain from doing something which either the law for- 
bids or requires to be done. Here and there a general 
bill is offered, intended for the general public good. 
But the majority of the bills, which find their way to 
the speaker’s desk, and are by him referred to the re- 
spective committees, de not belong to the latter class. 
These bills are not prepared by the individual legisla- 
tors themselves, who are frequently ignorant of the 
contents of the measures they propose, but by lawyers 
who are privately retained for the special interests 
which the bill is intended to serve, and who—naturally 
zealous to serve a client and incorporate in the bill all 
that may be of service to him or it—are little mind- 
ful of the consequences, in the event of its passage, of 
such a bill on the general body of the law. That legis- 
lation so conceived and so promoted requires the most 
jealous watchfulness at the hands of a body of impar- 
tial and scientifically educated legislators would appear 
to be self-evident. Instead of this however but few of 
the members are experienced lawyers, and the meth- 
ods of legislation fails to aid them in sifting bills thus 
proposed and promoted, but on the contrary the exist- 
ing machinery is an aid to bad, and an impediment to 
good law-making. 

When a corrupt or ignorant judge renders an erron- 
eous judgment he wrongfully transfers property from 
but one individual to another, and the direct pecun- 
iary mischief is probably ended with that single case. 
In the case of legislation, the consequences are much 
more far reaching. The damage created by a bad law 
applies to hundreds of cases and is incalculable in ex- 
tent. 

Prof. Walker in his recent work on Political Econ- 
omy says of the evil effects of a few lines in the English 
Poor Law, 22 Geo. III: 

“Such may be the effects of a foolish law. The leg- 
islator may think it hard that his power for good is so 
closely restricted ; but he has no reason to complain of 





any limits upon his power for evil. On the contrary it 
would almost seem that there could be no nation, or 
any race of men which a few laws respecting industry, 
trade and finance, passed by country squires or labor 
demagogues, in defiance of economic principles, could 
not transform within a half generation into a nation of 
beasts.” 

The nisi prius trial machinery of the common law, 
which is given as an aid to a judge in the formation of 
asvund judgment and to prevent injustice, should 
characterize the procedure of the law-making body so 
as to prevent them from committing the more serious 
injuries arising from the greater consequence of their 
acts. 

Yet how far short of this procedure is the practice 
of the Legislature, even during the earlier period of 
the legislative session. Then the committees give 
some degree of consideration to the bills which come 
before them; they read them; appoint a day for argu- 
ment by giving notice to the advocates of the bill, and 
if by any happy accident, adversaries to the bill know 
thata measure is pending which affects them injur- 
iously, they also have a chance tobe heard. At such 
hearing assertions are made in favor and against the 
bill. 

There is no attempt made to take proof and all that 
is done judicially to advise the committeemen is by 
short and unsupported statement of counsel. Ifthe 
bill involves large interests, the more effective work is 
done by the trained lobbyists, who through political 
influence, by promises to obtain support for other 
measures in which the members of the committee are 
interested, sometimes even by promise or payment of 
moneys, Manage to secure the consent of a requisite 
number of votes to secure either the passage or defeat 
ofa measure. Lam quite willing to concede that 
there is not nearly so much corruption in our legisla- 
tive halls as would be implied by the moneys expended 
upon lobbyists. Asfrom the nature of his operations 
he need not give to his principals, an account of his ex- 
penditures, he is irresistibly tempted to exaggerate 
the sum that he is called upon to pay to the legislators. 
That the lobbyist can however obtain any money at all 
from persons or corporations of large means, whose 
interests may be menaced or promoted, under the pre- 
tense of bribing members, shows the low esteem in 
which our legislative bodies are held by the chiefs of 
our industrial community. 

Toward the end of the session, bills then introduced 
are frequently not printed; they are acted upon by 
committees under great pressure to finish their work 
before the end of the session. They are frequently 
not placed in the hands of the standing committee, 
but are at once referred to the committee of the whole 
and by it to a sub-committee of the whole, known as 
the grinding committee, and when the vote is taken, 
it is generally taken in ignorance of the scope and pur- 
port ofthe measure. In these last days of the session, 
votes are generally bargained away for counter votes 
from fellow members for measures of a like nature. 
We can make clear tc our minds the monstrous char- 
acter of this proceeding if we would suppose a court 
of justice, on finding its calendar incumbered with 
causes which cannot be tried before the summer vaca- 
tion, dispensing with the taking of the testimony of 
witnesses and argument of counsel, and deciding such 
causes upon the pleadings alone. The miscarriage and 
travesty of justice which would result from sucha 
course partakes of the same nature, if we would but 
see it, as the mischief which annually takes place at 
Albany, and at most, if not all, other capitals of the 
country, in the corrupt and slip-shod method of 
grinding out laws toward the end of a legislative ses- 
sion. 
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It may be said that the passage of a statute has no 
analogy to a lawsuit. Not to have seen the analogy 
has been one of our great national errors. By a legal 
fiction, deeply embedded in our jurisprudence, we have 
assumed that every statute, whether public or private 
being the act of the sovereign people is dictated by 
benevolence, has its motives in public policy and its 
language prompted by wisdom. The lawyer, who is 
called upon to aid the court in the interpretation of 
statutes, oftentimes feels the absurdity of this fiction 
when in deference to it he speaks seriously of an in- 
tention of the Legislature, @ propos of an absurd or 
mischievous bill which he well knows was introduced 
during the last days of the session; was smuggled 
through without debate, and which either by accident 
or the result of deep laid design escaped the adverse 
scrutiny of the few able and sincere members of the 
legislative body. That bills of sinister and far reach- 
ing intent are thus delayed to the last days of the ses- 
sion before submission, so as designedly to prevent 
notice and debate, is a well-known fact. That during 
asession a considerable number of appropriate and 
useful laws are passed, goes without saying, and that a 
great number of obnoxious bills are supressed is also 
true. The condition would be intolerable were it not 
so. But that the people regard the sum total of con- 
gressional and State legislative activity as maleficent 
instead of beneficent, is clearly shown by the fact that 
they look forward to the convening of these bodies 
with dread, and hail their adjournment with a sense 
of relief. Some few years ago I was driving with a 
friend through Parliament street in London, which 
faces the Victoria tower on the top of which brightly 
burned the lime light telling to all London that Parlia- 
ment was in session; he said to me that he felt safer 
because six hundred wise and honest men were con- 
sidering what was best for the Nation, and it always 
seemed to him no harm could well come to England 
as a whole, so long as Parliament sat. I could not help 
contrasting this confidence in the wisdom and integ- 
rity of Parliament with the feeling with which our 
people regard our law factories. On investigating the 
causes which create so great a disparity between the 
legislative results in the mother country and those of 
her numerous cis-Atlantic progeny I was forced to 
come to the conclusion that the greater part of the 
difference in results isdue mainly to differences in 
methods. 

In no other department of human activity is there 
any such disparity between results achieved in Eng- 
land and those which the United States are able to ac- 
complish. The latter manufacture us good machinery, 
run railways as successfully as Great Britain does, and 
in many departments of human activity far surpass 
the mother country; for example, in the making of 
agricultural implements, sewing machines, pianos, 
machine-made boots, etc. For areason important in 
this connection to discover, the American intellect 
has not devoted itself to improvement in its legis- 
lative machinery to keep pace with the demands of the 
age. 

Much of this thought stagnation, on so important a 
subject, is doubtless due to the confidence that was 
felt, until the outbreak of the civil war, that the or- 
ganizers of our government were so wise in their appli- 
cation of the theories of government to practice that 
we could dispense for all time with thinking on the 
subject, and that somehow this department of human 
activity was an exception to the law of evolution and 
progress. We were taught to believe that govern- 
mental questions were solved for us by a superior in- 
telligence. This indulgence in a fetishism which has 
retarded our progress has now to be settled for. At 
every turn we discover that our institutions, if ad- 
ministered by the old methods, fail to offer a solution 





for the new questions which modern civilization pre- 
sents. 

Organisms have grown up, dangerous to the Com- 
mouwealth, because we have carried our confidence in 
existing political machinery to an extreme not justi- 
fied by any principle of political philosophy. The 
ready answer that it was devised by the founders, 
stayed progress to such a degree that institutional re- 
forms have, since 1789, found less encouragement in 
the United States than almost anywhere else. There 
has therefore been scarcely any improvement in legis- 
lative machinery since the organization of the govern- 
ment, and yet what a vast change the past one hundred 
years have wrought in population and condition, in- 
creasing the four million of inhabitants, scattered 
along the Atlantic coast into a Nation of fifty-five mil- 
lions, changing them from a homogeneous people of 
farmers and planters into a Nation embracing within 
itself all the diversified industries and economic wants 
of almost the whole human family, and occupying a 
continent which lays under contribution for its de- 
velopment the whole field of sciences and of arts. 

Washington and Jefferson probably crossed the Po- 
tomac on a rope-ferry or pontoon bridge. No railway 
engineer thinks that a good reason for taking a train 
of cars across a bridge, which though good enough for 
the saddle horses or gigs of these great ancestors, is 
wretchedly inadequate for the perfected machinery of 
steam land transportation. In refusing to change the 
machinery of legislation fitted for the conditions of 
1789, to the needs of to-day, our countrymen have been 
as devoid of wisdom as would be an engineer of a rail- 
road were he to attempt, out of respect for the wisdom 
of the layers of the foundations of our government to 
use the rope ferry of revolutionary times for his trans- 
portation service. We stillconvene and manage the 
legislative business on the theory that we area homo- 
geneous Nation of farmers and planters and witha 
machinery so wretchedly inadequate for the purpose 
that the wonder is that the condition is as tolerable as 
we find it to be. 

With the application of steam to industrial pursuits, 
the modern era of production on a large scale, and 
through the instrumentality of corporate manage- 
ment began almost simaltaneously with the organiza- 
tion of the government. Notignoring the enormous 
advantages, which from a politico-economic point of 
view flow to society through corporate existence, and 
that wealth is more economically produced by con- 
centration in production, it is nevertheless true that 
the corporate conscience is something other and less 
developed than the individual conscience, and that 
corporations require from the law-maker more watch- 
fulness than the individual, because the corporate life 
is longer, and its grasp wider; it is less considerate of 
private rights, it has asarule more money than private 
individuals have, and therefore more power; and it 
has less direct personal responsibility in the exercise 
of this power than the individual. Hence the neces- 
sity for strengthening the law-making power to pre- 
vent the citizens from being wronged by this creature 
of the law which has grown for want of proper and 
timely restraint almost into a master of the law. Eng- 
land also freely chartered corporations, and also from 
about 1825 to 1845 ran mad with the new found toy of 
civilization—unlimited enterprise with limited liabil- 
ity. She found the lobbies of her halls of legislation 
swarming with agents of her corporations buttonhol- 
ing members, and exercising ofttimes,as Francis, the 
historian of the railway, says, influences of a corrupt 
nature, so that public legislation was impeded and pri- 
vate and special legislation took the foremost rank in 
Parliament. 

England's statesmen of the last generation had wis- 
dom enough to see that successfully to cope with the 
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ingenuity of the captains of the modern industrial era 
it was necessary to arm the Legislature with additional 
and better methods to sift legislation so as to separate 
the useful from the mischievous. At an earlier per- 
iod, but subsequent to the foundation of our own gov- 
ernment,the British Cabinet were converted from per- 
sonal advisers to the crown,to the chief executive com- 
mittee of Parliament, and as a part of the responsibil- 
ity which attached to the party in power the guardian- 
ship over the law and the changes therein to be made 
to meet public exigencies was assumed by the minis- 
try in office as part of its duties. Weon the other 
hand, have adopted party government without attach- 
ing thereto this grave party responsibility. Our pub- 
lic laws and changes therein are not committed to the 
care of any official body. This important change in 
the English Constitution was the first step in legisla- 
tive development and reform, which culminated in 
the adoption of the standing orders of 1848, and 
completed the separation between the method of 
treatment of public from private and local bills. The 
former are placed under the wing of the cabinet. The 
latter are no longer treated as legislation, strictly 
speaking, but as petitions to Parliament for special 
immunity or privileges which are conducted by pri- 
vate parties, subject to a strict rule of procedure, tried 
as a lawsuit, the petition and bill being filed before 
the beginning of the session and opposed at every step, 
as a whole and in detail, by the board of trade, and by 
every private interest which may be menaced or af- 
fected thereby. Counter petitions, attorneys, counsel 
and a trial, a standing and a day in court, before the 
bill can become a law to all parties in interest, prevent 
wrong to individuals; counsel for the ministry for the 
public bills, and for the private bills, committees to aid 
them in the intelligent discharge of their work, pre- 
vent the possibility by collusion of wrong to the pub- 
lic. 

By virtue of this system of standing orders no pri- 
vate or local billis considered by Parliament unless 
deposited in the private bills office sixty days in 
advance of the session. Ifit be a railway or canal 
project a deposit of five per cent of the estimated cost 
of construction must be made at the time of filing the 
bill. Ifit involves the exercise of the right of emi- 
nent domain, evidence must be given that notice of 
intention to file the bill has been served on all the per- 
sons whose interests are likely to be affected adversely 
by the legislation. Accompanying these documents 
as to the contents of which the most precise instruc- 
tions are given inthe rules, there must also be de- 
posited a sum of money to cover the expenses of pre- 
liminary examinations of the bill in order officially to 
ascertain whether the standing orders have been com- 
plied with. 

The opponents of the bill have until fifteen days be- 
fore the opening of the session of Parliament to file 
their objections to the bill aud to point out wherein 
the standing orders have not been complied with by 
the petitioners. If either by the unaided investiga- 
tions of the official examiners or at the suggestion of 
adversaries, it becomes apparent that the promoters 
have failed to give the requisite notice by advertise- 
ment in the public gazettes, and by personal service, 
or that the map is not in conformity with the bill, or 
in any other particulars they have failed to comply 
with the standing orders, the bill is indorsed, ‘ stand- 
ing orders not complied with,’’ and Parliament is re- 
lieved from its consideration during that session. If 
there be a question whether the standing orders have 
been complied with, the parliamentary agent is heard 
upon the subject. If he can explain a seeming neglect, 
the examiners may allow the bill to be entertained, 
but no substantial deviation from the rules is toler- 
ated, and non-compliance means nou-consideration. 





If the bili is entertained a further payment is to be 
made by the promoters to pay its way during its con- 
sideration in committee. Each one of these payments 
is about £50. Bills then are separated by tbe chairman 
of the ways and means committee and the chairman 
of committees of the House of Lords. Those that in- 
volve railway or canal projects or which involve the 
exercise of the right of eminent domain are referred 
for special scrutiny to the board of trade. All are ex- 
amined by the chairman of committees of the House 
of Lords, who makes his suggestions and amendments, 
which are generally accepted by the parliamentary 
agents, who are the attorneys for the promoters of 
private and local bills, in filing the same and conduct- 
ing them until the parliamentary committees come to 
consider the bill in open session. The bills are then 
referred for trial. The trial committees are composed 
of chairmen, who are members of Parliament, one or 
two additional members and several experts, thor- 
oughly conversant with the technical elements of the 
subject-matter of the bills and who need not be mem- 
bers of Parliament. A calendar is then prepared con- 
taining a list of the bills,analogous in character to cal- 
endars of trial causes in a court of justice, and a trial 
is had in which the petitioners as well as the adver- 
saries agaiust the bill are represented by counsel. The 
question of the expediency of the passage of the meas- 
ure is determined first, as a whole, on the preamble, 
and then by sections, and every injury direct or indi- 
rect is presented forthe consideration of the commit- 
tee, to be guarded, if possible, by ameudments of 
clauses of the billor by the awarding of proper com- 
pensation. The adversary who succeeds ina defense 
of a property right to secure by amenudmeut the inser- 
tion of aclause which, in all fairness, should for his 
protection have originally been inserted in the draft 
depusited by the promoters of the bill, mulets them to 
pay his costs. Ifthe committee determine in favor 
of the bill they so report together with their amend- 
ments to the House, and with but very rare excep- 
tions, the House regards the findings of a committee 
ou a private or local bill as final. The methods of as- 
certaining the merits of a measure is so complete, the 
examination of witness and experts is so thorough, 
every element that can enlighten the mind of the leg- 
islator has been brought to bear with so much accu- 
racy and forensic skill that the margin of human error 
after such a trial is very small. The amount paid to 
Parliament for considering a private or a local meas- 
ure is on an average $1,000 a bill. 

By these payments, which are somewhat in excess 
of the costs of the service of examination, private leg- 
islation is not only no financial burden to the English 
Parliament but even pays the expense of public legis- 
lation. Now note the very great difference between 
that system and the no-system of the United States. 
It places the business of draughting proposed legisla 
tion (both public and private) in the hands of skilled 
specialists, called parliamentary draughtsmen. The 
services of the best intellects from among these spec- 
ialists of parliamentary draughtsmen and counsel, are 
employed by the speaker, by the chairman of commit- 
tees, and by the ministry, and they are consulted by 
the parliamentary agents in important cases of private 
legislation. This system has caused the lobby virtu- 
ally to disappear, a fair trial and no favor being now 
had for private bills). A member of a committee re- 
gards being buttonholed or privately talked at in the 
interest of a measure before his committee, almost 
with the same disfavor with which a self-respect- 
ing judge would regard a like attempt out of 
court to entrap his judgment or influence his 
opinion. In place of the lobby as we know it, 
composed of a disreputable set of go-betweens to bribe 
a bad measure through a committee or to negotiate 
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for the release out of committee of a good one, Eng- 
land now has a trained bar analogous to the common- 
law bar; the parliamentary agents take the place of 
attorneys, and parliamentary counsel take the place of 
barristers. A division has been made between the 
treatment of public and private legislation, which 
recognizes the fundamental distinction between them, 
to the advantage of both public and private legisla- 
tion. A private bill is either an exception from a pub- 
lic burden or it isa special privilege. Therefore in ex- 
ercising this power the Legislature acts much more in 
a judicial than in a legislative character, and the legis- 
lature should therefore be armed with all the instru- 
ments given to the courts to ascertain the truth. 

One other important fact was recognized by this 
change; that in the pressure of modern society for de- 
velopment the general body of the law cannot possibly 
keep pace with its ever varying features and necessi- 
ties; no attempt therefore was made to restrict pri- 
vate legislation,but it was subjected to rule and form, 
submitted to scrutiny and surrounded by safe-guards, 
so that while on the one hand Parliament may meet 
the demands for legislation of a private and local 
character to vary the general law, it yet, on the other 
hand, to meet such exigencies, does no injustice to 
other private and local interests; and above all the 
general body of the law is not allowed to be torn to 
pieces at the demand and under the pressure of pri- 
vate interests. 

We also have recognized the corruption and evils in- 
cident to our system of legislation, but have sought 
the remedy in a diffierent direction. Discovering that 
our method of dealing with demand for legislation has 
resulted in corruption, we determined to cut off the 
legislation which yields this crop of corruption. We 
took recourse to constitutional restriction upon spec- 
ial and private legislation in numerous cases which 
theretofore gave food to the lobby, and have said that 
such objects shall thereafter be accomplished by a 
change of the general law. This attempted remedy for 
an undoubted evil affords us no protection whatever, 
but on che contrary, within a few years after the adop- 
tion of such amendments, is is discovered that special 
legislation of the worst possible description lurks un- 
der the form of amendments to the general law, and 
instead of driving the enemy of pure legislation from 
the field we have driven the devil under a monk’s 
cowl, not thereby lessening his mischievous activity, 
but rather enabling him still more adroitly to catch 
the unwary legislator. The demand for special legis- 
lation is a justifiable and aconstant one; to attempt to 
repress it, as with every natural want, causes it to seek 
secret means for its gratification. The wise legislator 
regulates human activity, and makes no attempt at 
the repression of proper natural desires. Every such 
attempt must end in failure, and has so ended from 
the beginning of time. 

In my own practice, since the inhibition of special 
legislation, in 1874, three instances of special Jaws un- 
der the guise of general laws were smuggled through 
the Legislature for the purpose of affecting litigation 
relating to private interests, and which changed the 
course of such litigations. Almost every New York 
lawycr in an active practice must recall like instances 
within the last decade. In several cases where the dis- 
guise was too flimsy the Court of Appeals recognized 
the attempted evasion, and declared the acts to be un- 
constitutional. 

But many acts more skillfully disguised will pass the 
scrutiny of the courts unharmed, so that in many 
cases the general law has and will continue to be 
changed under the pressure of private interests, and no 
discovery will be made of the lurking intent of the 
Legislature, as a judicial inquiry into the origin of the 





law and an examination of the history of its progress 
through the legislative halls is one which the policy of 
the law now forbids. 

The constitutional restriction of the Legislature to 
pass special and local acts has not only failed to ac- 
complish the purposes of the projectors of the reform, 
and produced a condition of affairs more dangerous 
than that which it was intended to cure, but it has 
also placed the general body of the law in great jeop- 
ardy by creating a strong incentive to destroy the gen- 
eral law to serve special interests. Under ordinary 
circumstances a special interest finding that the gen- 
eral law does not provide for the exigencies of its situ- 
ation, will attempt to secure by special act such legis- 
lation as will meet its requirements and necessities. 
In this effort it now finds itself balked by the Constitp- 
tion, and it bends its energies to change the general 
law to meet the special case. And what is there to 
hinder if it has political influence and money, and is 
willing and ready to use both unscrupulously, or what 
is there to protect the general body of the law from 
such desecration? It is nobody’s business to stand 
guard over the law; we have no governmental or po- 
litical organization that is charged with the daty of 
guardianship over the statute law as England has. We 
look in vain for any organism in the State to protect 
the general law from change or invasion at the dictate 
of private interests. It may be said that that is part 
of the duty of Congress und the State Legislature. 
True, but the duty of initiation and waitchfulness is 
oue that must be coupled, for their habitual exercise, 
with responsibility, and to charge a whole body, con- 
stantly dissolving into its constituent elements, with 
the duty of initiation and watchfulness, is practically 
to charge nobody with it. In all other constitutional 
forms of government the dominant party which is re- 
sponsible for the ministry is, through the ministry, 
held responsible for the public legislation during the 
period while the party wields power. We have no Na- 
tional nor State ministry to hold responsible for pub- 
lic legislation. The United States Cabinet is composed 
of executive officers, and although in their annual re- 
ports the heads of departments may suggest to Con- 
gress such statutes as their experience may have taught 
them to be appropriate for their administration, yet 
they scarcely ever venture to draft the bill, and any 
active interposition to secure its passage would proba- 
bly be regarded as an intrusion; at allevents failure to 
secure proper legislation is not laid to the door of the 
Cabinet, and they are not held responsible by the peo- 
ple for mischievous public legislation. Congress is 
therefore left without leadership on these matters of 
great public importance. The only leadership ‘that it 
has is of a political character to influence public opin- 
ion, and therefore the legislation which is prompted by 
such leaders is not done for its own sake, but to affect 
an ulterior object, and is sure to be carelessly done. 
The little attention thatis paid to the language of leg- 
islation is somewhat indicated by the fact that there is 
not asingle American work upon legislative expres- 
sion. Although | am addressing lawyers who proba- 
bly have extensive libraries, among which the Law Li- 
brary Series, published in Philadelphia many years 
ago, surely has a place, I venture to say that few of 
youremember the little treatise on legislative expres- 
sion, reprinted from the English work of Cvode, 
which never yet found a venturesome American 
editor to apply it to our needs. 

The States have not even executive cabinets, except- 
ing such suggestions ofa very slight texture which the 
governor in his annual message may make to the law- 
makers, there is no initiative for public legislation in 
any State organism. The party in power is occupied 
with the important question of how to keep the other 
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party out of power. The suggestions for the public 
legislation generally come from without. The oppo- 
sition to proposed general legislation also generally 
comes from without. A curious illustration of this is 
to be found iu the recent history of code legislation in 
the State of New York. Several commissioners, of 
which Mr. Throop was at the head, were charged with 
the duty of revising the Code of Procedure. Now, I 
shall express no opinion how well or ill this duty was 
discharged. My business is done when I have drawn 
your attention to how theCode came to be enacted after 
the commissioners reported. Scarcely had the report 
been made when the bar awoke to the great changes that 
were impending in the law of procedure, and the many 
incongruities (probably necessarily) involved in so ex- 
tensive atask. Sides were taken in bar associations 
for and against any change, and finally it was deter- 
mined that if some important amendments could be 
incorporated it should be suffered to pass as a whole 
without strenuous opposition. Whatever sides the 
legislators took in this controversy was mainly of a 
personal character, and as instructed by the bar asso- 
ciations or the commissioners. At last the first seven 
chapters were passed. It was then discovered that the 
repealing clause threatened a general jail delivery, and 
that section had to be amended subsequently before 
the Code could be permitted to take effect. 

Another instance of the slipshod manner in which 
the Legislature does its work is given by the so-called 
Municipal Code, which passed the Legislature of 1882. 
The commissioners appointed to adopt this Code re- 
ported a volume to reduce to order the laws which af- 
fected the city of New York. Inreprinting it for the 
Legislature a page of the printed report was left out. 
Did a single legislator discover the omission? Not one. 
There was of course no third reading, as a whole of the 
bill, and it was passed and signed as a law with this 
omission. A subsequent Legislature was called upon 
to make good the omission. The responsibility of this 
law was left entirely with the gentlemen intrusted with 
this codification. The Legislature took their work on 
trust. Ifthe bar association or some other body had 
taken the trouble to analyze it, suggested amendments 
or its rejection, there might have been a contest over 
its adoption. The governor is constantly compelled to 
use the veto power to throw back upon the hands of 
the Legislature bills which were passed in so slipshod a 
manner, although possibly meritorious in themselves, 
or great confusion would arise if they were permitted 
to become laws. There were three notable instances of 
this during the very last session of the New York Leg- 
islature. 

Enough has been said to show my hearers that there 
is no such organization, either in the National or State 
law-making bodies, to prevent mischievous special 
laws from being passed under the guise of general laws, 
nor to prevent the whole body of our law from being 
torn to pieces at the instigation of individual self-ag- 
grandizement, which our institutions tend so abnor- 
mally to develop. Hence all limitations on special leg- 
islation are particularly dangerous in this country, 
where there is no safeguard protecting the corpus juris 
from attack, particularly when the attack is of an insid- 
ious and disguised character, so as to evade the consti- 
tutional amendment inhibiting special legislation. 

Upon lawyers as aclass a very onerous burden is cast 
by this condition of affairs. In every department of 
human activity constant practice brings rest in labor. 
In time the processes which were laborious efforts of 
the mind become mechanical, and are done by what 
psychologists call unconscious cerebration. The artist, 
as his reputation increases and his remuneration en- 
larges, paints his pictures with increasing facility, and 
there comes to him, if frugal, not only monetary ease, 








but increasing pleasure in his work, arising largely 
from decreasing painful efforts. The doctor, with in- 
creasing experience, diagnoses, and prescribes for fa- 
miliar diseases by an acquired instinct. How different 
it is with a lawyer in active practice? The constant 
changes in the law, aggravated by the limitation on 
special legislation, makes it impossible for him ever to 
feel safe in advising a client, even on the law of prom- 
issory notes, without first consulting the recent vol- 
ume of statutes to see whether to meet a special case 
the Legislature has not been induced to obliterate al] 
the old land marks. 

Not content however with the quack medicine of re- 
stricting special legislation, and thus rapidly destroy- 
ing our general body of the law, there is another re- 
striction now advertised by political charlatans war- 
ranted to cure all the evils of bad legislation, which is 
somewhat less mischievous but more absurd than the 
one which we have already adopted. That is the sug- 
gestion for biennial instead of annual legislative meet- 
ings. Dr. Sangrado to thelifes ‘When the body is 
sick, the blood is sick. Take from the patient half his 
sick blood, and he is but half assick as he was’’. Our 
Legislatures do more harm than good when they meet; 
cut their years of meeting to one-half, and, presto! 
but half the mischief. 

That legislation is the highest function of man’s ac- 
tivity, and when rightly exercised its most beneficent 
manifestation is a fact which all this course of reason- 
ing leaves out of sight. A manufacturer who finds 
himself running behind hand, because his processes are 
out of date, will not prevent his competitors from 
turning out better blankets than he does, or keep him- 
self out of bankruptcy by running at half time. He 
must tear out his antiquated machinery, discharge his 
incompetent workmen, and improve his methods of 
manufacture. 

To allow two years to intervene between sessions of 
the Legislature in busy communities like our own, 
wherein the powers for evil are almost as busy as the 
powers for good, is to offer an additional inducement 
to every plotter against the Commonwealth or its peo- 
ple to perfect its plans, under the existing lax laws, to 
circumvent the legislation of the day,and if he succeed 
in so doing that,for two years at least he will not be in- 
terfered with. It is well to bearin mind that for thirty 
years our Legislatures have been run by the corporate 
powers in theirown way; that the legislation of the past 
generation has been whatever the strong nets and long 
purses of our builders up of corporate wealth chose to 
have it. Weare just now awakening to the fact that 
competition is not the solution for the things that will 
not compete, but combine; and that the State owes 
to the community an intelligent supervision of the ar- 
tificial organisms which it has created so that these ar- 
tificial organisms, endowed with huge maws and ever- 
lasting life, do not devour the natural flesh and blood 
organisms which create and constitute the State. To 
strike out what has been inserted in the statute books 
for special and sinister purposes, and to put our legis- 
lation on a level with our achievements iz machinery, 
in agriculture and in commerce would require a con- 
tinuous session of several years. 

To cut in half the time of the session of our Legisla- 
ture as a cure for bad legislation is not only to prove 
ourselves ignorant of the cure for our evils, but also to 
ignore the causes of the evils as well. Insufficient time 
for investigation, inadequate machinery for investiga- 
tion as preliminary to legis ation, absence of notice to 
parties to be affected by proposed legisiation, hurry, 
absence of method and of publicity, absence of delibe- 
ration, are among the maiu causes of bad legislation. 
Now, how do youcure this by biennial Legislatures, 
with the consequent doubling at the least of the pres- 
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sure upon the Legislature when it does meet? Reduc- 
ing the time for deliberation increases the hurry, and 
necessarily dispenses with the little method that is 
still observable. It is true that the dread of the meeting 
of the law-makers comes upon the community only 
biennially instead of annually. Large interests would 
be adversely affected but once in two years, instead of 
every yea, but if that reason should govern in the in- 
troduction of this proposed reform, it does not go far 
enough; why not put off the dreadful visitation for a 
decade or a generation! 

This proposed remedy is contrary to the tendencies 
of modern civilization; it is the abdication of a func- 
tion, not its specialization and development; it is the 
merest refuge of imbecility, a confession that we are 
bankrupted in thought on this subject, that instead of 
being able to turn out better laws by selecting better 
legislators and improving their methods, ourinvention 
offers no other cure than to close the gates of our leg- 
islative mills every other year, in the vain hope that in 
the alternate year they may produce better wares. In 
the domain of social affairs recourse to false measures 
works the same kind of mischief to the body politic 
that recourse to quack medicines does to the physical 
body. They treat symptoms and allay the outward 
manifestations of the internal disease; the disappear- 
ance of the symptoms of the disease creates a fatal confi- 
dence that the disease itself has ceased its ravages, until 
the patient is too far gone for genuine therapeutic treat- 
ment. There is no other remedy for the evils of our leg- 
islation, and the harm they call forth than first to recall 
our prohibition of special legislation, and the aband- 
onment of the idea of biennial Legislatures, as twin 
progenies of Dr. Sangrado’s brain, and then earnestly 
set to work to secure the adoption of a series of con- 
stitutional amendments which shall prescribe-- 

Ist. A division of local and special laws from general 
laws, treating the former as private petitions, to be 
tried before enactment, and attach to the preserva. 
tion and amendment of the latter the safeguard of party 
responsibility. 

2d. To carry out this latter purpose, either institute 
cabinet or ministerial responsibility, or raise a perma- 
nent boardiof revision as a bar to further mischievous 
innovation to subserve private interests. 

3d. A requirement that all bills which create or ex- 
tend corporate powers, or which change municipal or 
local laws other than by general law, granting any spe- 
cial privilege, or which involve the exercise of the right 
of eminent domain, shall be filed in a proper public of- 
fice sixty days before the beginning of the session, and 
that in all cases notice by publication must be given of 
such filing, and personal notice before the beginning 
of the session to all property owners whose fee or ease- 
ments are proposed to be taken in invitwm. 

4th. Oblige the petitioners in every case of an im- 
provement, the creation of which involves legislative 
sanction to deposit a percentage of the amount of the 
cost as evidence of good faith, and so as to prevent 
speculations in public franchises. 

5th. The establishment of a schedule of legislative 
fees to be paid to the comptroller, and to be subject to 
the joint drafts of the presiding officers of the legisla- 
tive bodies to pay the expenses for the consideration 
and trial of private and local bills, and to that end the 
committees are authorized to employ experts and 
counse! as ai@s to inform them. This sum should be 
sufficiently large to deter frivolous applications to the 
Legislature, and to enable the Legislature to secure 
ability of the highest order. 

6th. The enactment of a simple code of legislative 
procedure for private and local bills to secure a fair 
trial, examination of witnesses and argument of coun- 
sel before these committees, and to allow committees 








to call in as aid, but not to vote on final determination, 
experts who are not members of the Legislature, to sit 
with them. 

7th. The creation of a legislative bill of costs to in- 
demnify successful and punish unsuccessful litigants 
before legislative committees. 

8th. An absolute prohibition of all local and private 
legislation (except under circumstances of great pub- 
lic exigency, which can easily be provided for) which 
has not passed through the ordeal of this improved 
method of legislative procedure. 

9th. A complete remodelling of the organization of 
committees and the rules of the Legislature to conform 
them to the new system of orderly trial of bills in- 
stead of the prevailing irresponsible and haphazard 
method. 

Many of these suggestions may be embodied in laws 
instead of being incorporated in the Constitution. 

Enough should go into the Constitution to make the 
change imperative. It is not to be expected that ail 
the smaller details of astatute should be imbedded in 
the Constitution, but experience has taught us how- 
ever that constitutional directions to the Legislature 
may be of too general and vague a character to enforce 
obedience. 

Since 1848 the Constitution of the State of NewYork 
contained a provision that the Legislature shall restrict 
the powers of municipalities to create indebtedness, 
but until recently it has failed to do so. The consti- 
tutional amendment of 1874 required the Legislature 
to pass a general street railway bill. It failed to do so 
from 1874 so 1884, and many other instances may be 
cited to the same effect. 

When we shall have introduced into our law-making 
bodies something like scientific procedure we shall 
then have done much to abolish that noxiousand cor- 
rupting element known as the lobby. 

When every measure involving private interests must 
stand a fair trial, the same change will probably take 
place in the United States that has already taken place 
in that country whence we derive our laws. The adop- 
tion of the standing orders substituted for the lobby 
agent the parliamentary bar, as honorable a body of 
men in our profession as is to be found at the commou 
law bar orin the equity courts. Preferment to the 
bench is not so frequent an honor to the silk gowns of 
St. Stephens as to those of our brethren of the Su- 
preme Court of Judicature, but the emoluments of 
the parliamentary bar are somewhat higher. Much of 
course remains to be done by the destruction of party 
machinery, and liberating constituencies so as to raise 
the personnel of the law-makers. Ido not share the 
popular conviction of the wide-spread corruption of 
Legislatures; it is the inability of the average legisla- 
tor to know the truth, which gives to the corrupt few 
their great opportunity. 

The great remedies for the evils of our institutions 
are publicity and investigation of a judicial nature. 
The test of merit,to my mind,of the recommendations 
that I have made this evening lies in the fact that they 
secure both these elements. And as the first creative 
act was the Divine ordination, ‘‘ Let there be light,”’ 
so through all time more and more light is the first 
condition of progress in every department of human 


activity. 
—_>__— 


CONSTITUTIONAL LAW — LOTTERIES. 


NEW YORK COURT OF APPEALS, JUNE %, 1884. 


Koun v. KOKHLER. 

Lotteries which are the subject of condemnation under the 
Constitution and laws of this State are schemes, where 
money is paid for the chance of receiving money 7 in re- 
turn. 
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A loan made with a view of obtaining money to carry on the 
government of a nation, and which contains a provision 
by which the amount can be increased as to a portion of 
it upon a contingency named therein, does not constitute 
a lottery scheme, and is not in violation of the Constitu- 
tion and laws of this State prohibiting lotteries. 


1. opinion states the case. 


Benno Loewy, for appellant. 


Leo Goldmark, for respondent. 


Miuuer, J. The plaintiff claims to recover in this 
action double the amount paid by him for a bond, is- 
sued by the authority of the government of Austria, 
which he purchased of the defendant, and which it is 
alleged purported on its face to be a share or interest 
in and to a certain illegal lottery, and a certificate of 
the said share or interest therein, describing the same. 
The complaint alleges that the action accrued against 
the defendant under and by virtue of a violation of the 
provisions of section 32 of article 4 of title8 of part 1, 
chapter 20 of the R. 8. (2 R.S., 6 ed., 923), which de- 
clares as follows: ‘‘Any person who shall purchase 
auy share, interest, ticket, certificate of any share or 
interest, or part of a ticket, or any paper or instru- 
ment purporting to be a ticket, or share, or interest in 
any ticket, or purporting to be a certificate of any 
share or interest in any ticket, or in any portion of 
any illegal lottery, may sue for and recover double the 
sum of money, and double the value of any goods or 
things in action which he may have paid or delivered 
in consideration of such purchase, with double costs of 
suit.” 

The bond in question provides for the payment of 
the sum of one hundred gulden by the Austrian gov- 
ernment, in accordance with the conditions indorsed 
on the back of the same, together with one-fifth part 
of any such sum as may be allotted to the prize num- 
ber of the bond, which sum must amount to at least 
one hundred and twenty gulden, with interest as pro- 
vided. 

Under the rules and regulations indorsed on the 
bond relating to the drawing and redemption of the 
bonds of which the one in question constituted a part, 
provision is made for the drawing of the bonds by a 
division into series, and the drawing of a certain num- 
ber of series tickets to be deposited in a wheel to await 
the drawing of the prize numbers. At a time named, a 
drawing is to be had from the series numbers, and pro- 
vision is also made for the drawing of the prize num 
bers deposited in another and separate wheel, and the 
last named drawing designates the numbers which are 
entitled to prizes, which prizes vary from six hundred 
gulden to three hundred thousand gulden. Under the 
terms of the loan for which the bonds were issued, the 
holder is entitled to receive his principal and interest 
and a premium of twenty per cent, and what is termed 
a prize, if by the drawing provided for he becomes en- 
titled to the same. The bonds referred to, were issued 
by the Austrian government for the purpose of ob- 
taining a loan of money, and the holders or owners 
receive the same upon payment of the amount of prin- 
cipal therein named. The evident object and purpose 
of the government in issuing the bonds was to obtain 
money for its own use and benefit. 

According to the true interpretation of the instru- 
ment the government, upon receiving the money, 
promises to pay the principal, interest and premium 
named, and in addition any sum which may be drawn 
by the holder of the bond, in accordance with the rules 
and regulations indorsed upon the same. This addi- 
tional sum depends upon a contingency which is to be 
decided by lot or chance. Independent of this the 
amount and the terms are fixed by the conditions of 





the bond. The substance of the transaction relates to 
a loan of money to the government and the provision 
made for its payment. This is the main object and 
purpose for which authority was given to issue the 
bonds, and they were disposed of evidently having 
this in view. The provision by which, upon a certain 
contingency, the holder of the bond might receive an 
additional sum, was no doubt an inducement held out 
for the purpose of obtaining money on the same, but it 
did not constitute the main feature and the substance 
of the transaction between the government and the 
purchaser of the bond. It wasa mere appendage aad 
an incident to its main purpose, by means of which the 
holder might by chance receive a Jarger sum than the 
principal, interest and premium which the bond itself 
provided for. In loaning money upon these bonds the 
holder thereof ran no risk of loss, and he took the 
chance, which might arise in case it should be deter- 
mined by lot that his bond was entitled to a larger 
sum than the principal, interest and premium which 
he was sure to get in any event. While this latter 
privilege depended upon chance it cannot, we think, 
be held, upon any sound theory, that it converted the 
bonds into lottery tickets and imparted to the loan, 
which was made thereon, the character, object and 
uccompaniments of a mere lottery scheme. The pur- 
chase and sale of bonds, stocks and other securities 
are often matters of chance as to the value of the secu- 
rities. Prices in these fluctuate; sometimes they may 
be bought at par, and sometimes they command a pre- 
mium. A purchaser at par takes the chances of a rise 
in the value or of a reduced valuation if he purchases 
at any price. Here the purchaser ran the risk of a dete- 
rioration beyond the price named, and took the chance 
of a rise, if by lot the bond which he held became en- 
titled to it. In both cases the value is a matter of 
chance, and in neither can it be said, because it de- 
pends upon chance, that this chance constitutes a lot- 
tery. 

The same remarks will apply to other securities 
which havea valuation which depends upon constant 
changes in the market. In may instances the value of 
securities of corporations may depend upon some 
chance which is annexed to the terms provided for the 
issue of the same. A proposition is made for the sale 
of bonds by some corporate body, and subscriptions 
made therein. The series of bonds and the times when 
payable are to be determined by chance, and their 
value may depend upon the time they have torun. It 
cannot well be said that a subscriber who takes the 
chance of drawing by lot a bond for a long term, which 
commands a higher price than one for a shorter pe- 
riod, purchases a lottery ticket, and that the corpora- 
tion that issued it is engaged in a lottery enterprise. 
This rule might well apply to the drawing of a series of 
bonds from a wheel, and to the drawing of an additional 
amount by lot by any of the holders of that series. It 
cannot, we think, be said that a loan made with a view 
of obtaining money to carry on the government of a 
nation, and which contains a provision by which the 
amount can be increased as toa portion of it upona 
contingency named therein constitutes a lottery 
scheme, and is in violation of the Constitution and 
laws of this State prohibiting lotteries, and of the 
statutes cited. 

In Hull v. Ruggles, 56 N. Y. 427, a lottery is defined 
as follows: ‘*‘ Where a pecuniary consideration is paid, 
and it is determined by lot or chance, according to 
some scheme held out to the public, what and how 
much he who pays the money is to have for it, that is 
alottery.”” A similar definition is given of a lottery in 
section 323 of the Penal Code. 

Lotteries which are the subject of condemnation un- 
der the Constitution and laws of this State are schemes 
where money is paid for the chance of receiving money 
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in return. Asa general rule the money thus paid in 
case a prize is not drawn is lost, and no return had for 
the same. The purchaser may draw a prize or may 
draw a blank, and he thus hazards what he has paid 
upon the chances incident toa drawing by lot. The 
evils attending a system of lotteries, and against which 
the laws of this State are aimed, consist in the risk 
which people are willing to take in hazarding their 
money with a chance of losing the same without any 
benefit or advantage whatsoever, and with but a re- 
mote prospect of gain. This was a species of gambling 
which inflicted serious injury upon certain classes of 
the community, which prompted the prohibition of 
lotteries in the Constitution of this State and the en- 
actment of severe laws against their operation. A gov- 
ernment bond of the character of the one which is the 
subject of this action does not come within the mis- 
chief intended to be remedied or within the scope and 
purpose of the enactments against lotteries. Such an 
instrument is not named, nor is it within the purview 
of the statute or the intention of the law-makers. 
These bonds have been issued by several of the gov- 
ernments of other countries, and in no sense can they 
be regarded as being within the inhibition of the stat- 
utes of this State which were intended to suppress lot- 
teries and to prevent citizens from indulging in this 
species of gambling. 

The bond in question was an evidence of debt, and a 
public security of a foreign government exposed for 
sale, the same as other securities upon which money is 
loaned, and its sale did not violate the provisions of 
the statute already cited. It was not raffled for or dis- 
tributed by lot or chance, and it cannot be said that 
the purchase of the same by the plaintiff was within 
the provisions of section 22 of 1 R. 8S. 665. Nor was 
the issue of the bond or its sale a gift enterprise with- 
in the provisions of the Penal Code already cited. 

We think that the General Term erred in reversing 
the judgment entered upon the referee’s report, and 
its order should be reversed, and the judgment entered 
upon the referee’s report. 

Affirmed. 

All concur, except Finch, J., dissenting. 


SUNDAY—SIGNING CONTRACT ON, 

AVOID. 

SUPREME COURT OF THE UNITED STATES, 
MAY 5, 1884. 


DOES NOT 


GIBBS AND STERRETT MANF. Co. v. BRUCKER. 


When acontract is signed on Sunday, but not delivered till 
another day, it does not take effect on Sunday, and is 
not void. 

One who has participated in a violation of law cannot be per- 
mitted to assert, in a court of justice, any right founded 
upon the illegal transaction. 


[* error to the Circuit Court of the United States 
for the Eastern District of Wisconsin. Opinion 
states the case. 


W. P. Lynde, for plaintiff in error. 


Ed. S. Bragg, for defendant in error. 


Woops, J. This was an action at law brought by 
the Gibbs and Sterrett Manufacturing Company, the 
plaintiff in error, against Peter Brucker, the defend- 
ant in error, and Pirmin Kopfer, upon a cause of 
action which was stated in the complaint substanti- 
ally as follows: 





On January 23, 1878, the plaintiff, as party of the 
first part, made an agreement in writing with James 
Gibson, John Wirtz, and Peter Fox, as parties of the 
second part, by which the latter were appointed agents 
for the former to sell, within certain designated ter- 
ritory, during the season of 1877, the reapers and mow- 
ers manufactured by the plaintiff. In consideration 
of such appointment, the parties of the second part 
agreed to sell the reapers and mowers within the de- 
signated territory, and to account for the proceeds of 
the sales to the plaintiff. The contract bore date 
January 11, 1878. After the signatures of Gibson, 
Wirtz an@ Fox, the following contract of guarantee 
was appended: 

‘* For value received we hereby guarantee the ful- 
fillment of the contract on the part of James Gibson, 
Jobn Wirtz, and Peter Fox, and hereby join them 
in each and every obligation therein contained.” 

This guarantee also bore date January 11, 1878, and 
was signed by Pirmin Keepfer, Jacob Steffes and Peter 
Brucker. The contract and guarantee were negotia- 
ted by one Matteson, a special agent of the plaintiff for 
that purpose, but who had no power to close or con- 
clude the same. After the execution and delivery of 
the contract and guarantee, and between that time 
and September 1, 1878, the plaintiff delivered to Gib- 
son, Wirtz and Fox reapers, mowers, etc., of the value 
of $7,379.10, and of that sum they failed to account for 
or pay over to the plaintiff $4,664.49 although de- 
manded of them by the plaintiff, and on September 15, 
1878, the plaintiff gave notice thereof to Koepfer and 
Brucker, Steffes having previously died, and de- 
manded payment fromthem of the sum so due 
the plaintiff, which they refused to pay. The demand 
of the complaint was for judgment against Koepfer and 
Brucker for $4,664.49, with interest from December 4, 
1879. 

Keepfer made no defense. Brucker filed an answer, 
in which he alleged, by way of defense, that he signed 
the guarantee, and so far as he was connected there- 
with, delivered the same upon the day of the week 
commonly called Sunday. Upon the issue raised 
on this answer, the case was tried by the court, 
which made special findings of fact substantially as 
follows: 

The plaintiff was a manufacturing corporation of the 
State of Pennsylvania, with its home office in that 
State, and having a branch or general agency in the 
city of Chicago, in the State of Illinois. During and 
afterthe month of January, 1878, Messrs. Hoag & 
Conklin, of Waterloo, in the State of Wisconsin, were 
the agents of the plaintiff for that State forthe 
purpose of making sales of the manufactures 
of the plaintiff therein, through  sub-agents, 
to be appointed in the following manner: Hoag & 
Conklin were to canvass the State of Wisconsin for 
the purpose of selecting good and responsible men to 
become agents, and were to fill out in duplicate the 
plaintiff's printed form of contract, and cause the 
same to be signed by the agents selected, and by their 
sureties, and immediately thereafter to forward such 
duplicates to the plaintiffat its western branch, at 
Chicago, for its approval and signature. Hoag & Conk- 
lin had no power or authority to sign orclose any such 
contract on behalf of the plaintiff. 

From January 10th until January 25, 1878, and there- 
after, one M. V. Matteson was an employee and agent 
of Hoag & Conklin, for the purpose of carrying out the 
said contract on their part, and had and exercised no 
other or greater or different powers in that regard than 
Hoag & Conklin. 

Hoag & Conklin were to be paid by the plaintiff, by 
certain commissions upon the amount of machinery 
sold, and Matteson was to be paid by Hoag & Conklin, 
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by commissions upon the amount of machinery sold 
through agencies established by him. 

On January 11, 1878, which was Friday, the agency 
contract, referred to in the complaint, was at the in- 
stance of Matteson, signed by Gibson, Wirtz and Fox, 
and the guarantee contract on which the suit was 
brought was on the same day signed by Kepfer. On 
Sunday, January 13th, the guarantee contract was 
signed by Steffes and Brucker, and on the same day 
delivered to Matteson. 

Atthis time Wirtz, Gibson and Fox knew, but 
Brucker did not, that Matteson had no authority to 
sign or close the coutract on behalf of the plaintiff, but 
that it must be sent tothe plaintiff at Chicago to be 
accepted and signed by it. Brucker had no knowledge 
of the powers of Matteson, and made no inquiry con- 
cerning them. 

On Monday, January 14th, Matteson sent duplicates 
of the contract and guarantee so signed by mail to the 
plaintiff at Chicago for acceptance aud signature, and 
the same were accepted and signed by the plaintiff on 
Wednesday, January 23d, and om the same day one of 
the duplicates was returned by mail to Gibson, Wirtz 
and Fox, but no communication took place between 
the plaintiff and Brucker in reference thereto. 

During the spring and summer of 1878, the plaintiff 
delivered to Wirtz, Gibson and Fox, upon the contract 
reapers and mowers, on which there remained due to 
plaintiff the sum of $3,336.25, with interest thereon 
from March 14, 1881, for which defendant Brucker was 
liable, provided the guarantee contract was valid as 
against him. 

Neither the plaintiff, nor any officer or agent thereof, 
excepting Matteson, ever had notice or knowledge, 
until after the signing of contracts in Chicago, and 
until after the delivery of all of the reapers and mow- 
ers to Gibson, Wirtz and Fox, that the instrument of 
guarantee was signed and delivered by defendant 
Brucker on Sunday. 

Upon these facts the judges of the court were di- 
vided in opinion upon the question whether the con- 
tract of guarantee and suretyship, upon which this 
suit was brought, was void and invalid under the stat- 
utes of Wisconsin, because the same was so signed and 
delivered by the defendant Brucker upon Sunday; 
and the presiding judge being of opinion that the con- 
tract was invalid, for the reason stated, judgment in 
favor of the defendant was rendered in accordance 
with his opinion, and thereupon the plaintiff sued out 
this writ of error. 

The law of Wisconsin referred to in the certificate of 
division of opinion is as follows: 

“Any person who shall keep open his shop, ware- 
house or workhouse, or shall do any manner of labor, 
business or work, except only works of necessity and 
charity, or be present at any dancing or public diver- 
sion, show or entertainment, or take part in any sport, 
game or play, on the first day of the week, shall be 
punished by fine, not exceeding ten dollars; and such 
day shall be understood to include the time between 
the midnight preceding and the midnight following 
ing the said day, and no civil process shall be served 
or executed on said day."’ Rev. Stat. of Wis. of 1878, 
§ 4595. 

The ground upon which courts have refused to main- 
tain actions on contracts made in contravention of 
statutes for the observance of the Lord’s day is the 
elementary principle that one who has himself partici- 
pated ina violation of law cannot be permitted to as- 
sert in a court of justice any right founded upon or 
growing out of the illegal transaction. Cranson v. 
Goss, 107 Mass. 439; Holmes v. Johnson, Cowp. 341. 

If therefore the evidence shows a good cause of ac- 
tion without any participation of the plaintiff in an 
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illegal transaction, he may recover, the law simply re- 
fusing its aid to either party in giving effect to an ille- 
gal transaction in which he has taken part. TJucker- 
man v. Hinckley, 9 Allen, 452; Stackpole v. Symonds, 3 
Foster (N. H.); Bloxsome vy. Williams, 3 B. & C. 232; 
Roys v. Johnson, 7 Gray, 162. 

Applying these principle, it is clear there was no ob- 
stacle to arecovery by the plaintiff in this case. The 
plaintiff itself took no part in any violation of the law 
of Wisconsin forbidding the doing of labor, business 
or work on Sunday, unless it was bound by the acts 
and knowledge of Matteson in regard to the signing of 
the contract by Brucker, the defendant, but it was not 
so bound. 

The complaint alleged that Matteson was the special 
agent of the plaintiff to negotiate the agreement set 
out therein, but that he had no power to close or con- 
clude the same. This averment is fully sustained by 
the findings, by which it appears that neither Hoag & 
Conklin nor Matteson had power to sign, accept or close 
any such contract on behalf of the plaintiff. The 
knowledge therefore of Matteson that the defendant 
Brucker signed the contract on Sunday, and his ac- 
ceptance of the manual delivery of the contract on the 
same day, was not within his agency, and was not the 
act of, and was not binding on the plaintiff. So far 
therefore as there was any violation of the law of Wis- 
consin forbidding the transaction of business on Sun- 
day, it was the act of Brucker alone, in which the 
plaintiff took no part, and of which it had no knowl- 
edge. The fact therefore that the contract was signed 
by the defendant and handed to Matteson on Sunday 
is, upon the authorities cited, no obstacle to a recov- 
ery. 

There is another ground on which the case of plaint- 
iff may be placed. 

In order to make good the defense set upin the an- 
swer, it is necessary to prove not only that the defend 
ant signed his name to the contract on Sunday, but 
that he delivered it on Sunday. The mere signing of 
a contract on Sunday, which is not delivered on that 
day does not avoid the contract. Adams v. Gay, 19 Vt. 
358; Goss v. Whitney, 24 id. 187; Saltmarsh v. Tuthill, 
13 Ala. 406; Flanagan v. Meyer, 41 id. 1382; Common- 
wealth v. Kendig, 2 Penn. St. 448; Hill v. Dunham, 7 
Gray, 543; Hall v. Tucker, 37 Mich. 593; Hilton v. 
Houghton, 35 Me. 143. 

The question therefore arises, was the contract which 
was sigued by Brucker on Sunday delivered by him on 
Sunday? The delivery on Sunday relied on by defend- 
ant to avoid the contract was the alleged delivery to 
Matteson. But we have seen, that according to the 
findings of the Circuit Court, Matteson was not the 
agent of the plaintiff for that purpose, and could not 
accept a delivery of the contract so as to bind the par- 
ties. In other words, the handing to him by the de- 
fendant of the contract was not adelivery in the legal 
sense, and was no more effectual to bind the plaintiff 
or the defendant than if the contract had been handed 
to an indifferent third person. The fact was that the 
delivery to Matteson was virtually the delivery to a 
messenger to transmit the contract to the other party 
for its approval or disapproval. Until the contract was 
approved and executed by the plaintiff, the defendant 
had his locus penitentia, and could have withdrawn his 
assent to the contract. Ina word, there was no con- 
tract until the agreement had been assented to by both 
parties, and this, according to the findings, was on 
Wednesday, January 25, when the contract was ap- 
proved and signed by the plaintiff. 

The fact that the defendant did not know, when he 
handed the contract to Matteson, what the powers of 
Matteson were, or that the contract would have to be 
sent to the plaintiff for its acceptance and signature, 
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can have no influence on the result. Evenif it was the 
purpose of the defendant to bind himself by a delivery 
of the contract to Matteson, such delivery being to an 
unauthorized person, who could not bind the plaintiff, 
and if the plaintiff was not bound neither was the de- 
fendant. 

The defense therefore resolves itself into this, that 
the defendant, without the concurrence or knowledge 
of the plaintiff, signed on Sunday a paper writing, 
which bore date of a week day, and which, to become 
a contract between the parties, required the assent and 
signature of the plaintiff, which was given on a week 
day. This, according to the authorities, does not avoid 
the contract. 

We have examined all the cases decided by the Su- 
preme Court of Wisconsin which have been cited by 
counsel, and find nothing in them contrary to the 
views we have expressed. Moore v. Kendall, 2 Pin. 99; 
Hill v. Sherwood, 8 Wis. 309; Melchoir v. McCarthy, 31 
id. 252; Know v. Clifford, 38 id. 651; Troewert v. Decker, 
51 id. 320; DeForthe v. Wis. & Min. R. Co., 52 id. 320. 
The case of Knox v. Clifford, whi supra, sustains the 
conclusion we have reached, though on a different 
ground. In that case it was held that he who makes 
and puts in circulation a promissory note bearing date 
on a week day, is estopped as against an innocent 
holder from showing that it was executed on Sun- 
day. 

We base our decision however on the grounds that 
we have indicated—first, because it does not appear 
that the plaintiff had any part in executing the con- 
tract in violation of the law of Wisconsin forbidding 
the transaction of business of Sunday; and second, be- 
cause the contract, though signed by the defendant on 
Sunday, was not delivered by him, and did not take 
effect on that day. 

We are of opinion that the Circuit Court erred in 
rendering judgment for the defendant upon the find- 
ings of fact. Its judgment is therefore reversed, and 
the cause remanded, with directions to grant a new 
trial. 


UNITED STATES SUPREME COURT AB- 
STRACT. 





MORTGAGE — FORECLOSURE — RECORD EVIDENCE — 
FORMER SUIT—JURISDICTION.—In 1876, K. brought a 
suit in a Circuit Court of the United States in Mis- 
souri, to foreclose a mortgage on arailroad, making 
the railroad corporation (a citizen of Missouri) and 
others defendants. There was a decree of sale, anda 
sale, and it was confirmed in October, 1876. In Feb- 
ruary, 1877, the corporation appealed to this court. 
The case was affirmed here in April, 1880. In June, 
1880, the corporation filed a bill in the same court 
against another Missouri corporation (a citizen of Mis- 
souri), and other citizens of Missouri, alleging fraud in 
fact in the foreclosure suit, in the conduct of the so- 
licitor and directors of the corporation defendant in 
that suit, and praying that the decree in the K. suit be 
set aside. On demurrer to the bill, held, (1) the record 
in the K. suit, not being made a part of the bill or the 
record in this suit, could not be referred to; (2) the 
charges of fraud, in the bill, were sufficient to warrant 
the discovery and relief based on those charges; (3) 
the case set forth in the bill, being one showing that 
no real defense was made inthe K. suit, because of 
the unfaithful conduct of the solicitor and directors 
of the defendant in that suit, was one of which a court 
of equity would take cognizance; United States v. 
Trockmorton, 98 U.S. 61; (4) there was no laches in 
filing the bill, as the time during which the appeal to 





this court was peuding could not be counted against 
the plaintiff; Ensminger v. Powers, 108 U. 8S. 292; (5) 
as the bill showed hostile control of the corporate af- 
fairs of the plaintiff by its directors during the period 
covered by the K. suit, mere knowledge by or notice 
to the plaintiff, or its directors, or officers, or stock- 
holders, of the facts alleged in the bill, during that 
period, was unimportant, a case of acquiescence, as- 
sent, or ratification, or of the intervention of the 
rights of innocent purchasers, not being shown by the 
bill, and the corporation having acted promptly when 
freed from the control of such directors; (6) it did not 
follow that parties who became interested in the 
plaintiff's corporation, with knowledge of the matters 
set forth in the bill, were entitled to the same stand- 
ing as to relief with those who were interested in the 
corporation when the transactions complained of oc- 
curred. Upon the question of jurisdiction, there can 
be no doubt that the Circuit Court, as the court which 
made the K. decree, and had jurisdiction of the K. 
suit, as this court, in Pacific R. R. v. Ketchum, 101 U. 
S. 289, held it had, has jurisdiction to entertain the 
present suit to set aside that decree on the groundsal- 
leged in the bill, if they shall be established as facts, 
and if there shall be no valid defense to the suit, 
although the plaintiff and some of the defendants are 
citizens of Missouri. The bill falls within recognized 
cases which have been adjudged by this court, and 
have been recently reviewed and reaffirmed in Krip- 
pendorf v. Hyde, 110 U.S. 276. On the question of 
jurisdiction the suit may be regarded as ancillary to 
the K. suit, so that the relief asked may be granted by 
the court which made the decree in that suit, without 
regard to the citizeuship of the present parties, though 
partaking so far of the nature of an original suit as to 
be subject to the rules in regard to the service of pro- 
cess which are laid down by Mr. Justice Millerin Pa- 
cific R. R. v. Missouri Pacific R. Co., 1 McCrary, 647. 
The bill, though an original bill in the chancery sense 
of the word, is a continuation of the former suit, on 
the question of the jurisdiction of the Circuit Court. 
Minnesota Co. v. St. Paul Co., 2 Wall. 609, 633. Pa- 
cific R. Co. v. Missouri Pacific, etc., R. Co. Opinion by 
Blatchford, J. 

[Decided May 5, 1884.] 


SHIP AND SHIPPING—ENROLMENT OF VESSEL — 
NECESSITY—OWNER'S RIGHT TO.—Every vessel of the 
United States, which is afloat, is bound to bave with 
her from the officers of her home port, either a regis- 
teroran enrolment. The former is used when she is 
engaged in a foreign voyage or trade, and the latter 
when she is engaged in domestic commerce, usually 
called the coasting trade. If found afloat, whether by 
steam or sail, without one or the other of these 
and without the right one with reference to 
the trade she is engaged in, or the place where she is 
found, she is entitled to no protection under the laws 
of the United States, and is liable to seizure for such 
violation of the law, and in a foreign jurisdiction oron 
the high seas, can claim no rights as an American ves- 
sel. To seize and detain these papers therefore is to 
expose herto numerous evils, and in fact to prevent 
her use by her owners, and as the mildestevil, to tie 
her up so long as the detention of her papers lasts. It 
is to be observed, that when he procured the enrol- 
ment and license at Shieldsborough, the owner gave 
up his register, so that when the license and enrol- 
ment were taken from him, his vessel was left with- 
out any legal evidence whatever of her right to pursue 
either domestic or foreign trade. It isalso to be men- 
tioned, that it is the right of the owner to exchange a 
register for an enrolment, and where this is done, the 
register is necessarily delivered tothe officer who is- 
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sues the enrolment. If this enrolment was for any 
reason improperly issued, there must be methods by 
which the act may be set aside or cancelled, or a pen- 
alty enforced for its improper use. In such case, the 
owner would undoubtedly be entitled to a proper is- 
sue of another enrolment, or to a return of his regis- 
ter. In no event, that we can conceive of, had the de- 
fendant a right to keep from him both his register and 
enrolment, and leave his vessel destitute of these in- 
dispensable evidences of her national character and 
right to pursue her vocation. He is liable in tort, 
although the secretary of the treasury justifies the 
proceedings. Badger v. Gutierex. Opinion by Mil- 
ler, J. 

[Decided May 5, 1884.] 





PATENT—NOVELTY—WHEN LACKING, NO INVENTION 
—IMPROVEMENTS.—In passing upon the novelty of the 
alleged improvement covered by this patent, we are 
permitted to consider matters of common knowledge 
or things in common use. Brown y. Piper, 91 U.S. 
37; Terhune v. Phillips, 99 id. 592; King v. Galbrin, 
109 id. 99; Ah Kow v. Nunan, 5 Saw. 552. The im- 
provement described in the appellant's patent con- 
sists therefore in simply taking a material well known 
and long used in the making of pavements, to wit, 
wooden blocks set vertically, and with them con- 
structing a pavement in a method well known and 
long used. It is plain therefore that the improve- 
ment described in the patent was within the mental 
reach of any one skilled in the art to which the patent 
relates, and did not require invention to devise it, but 
only the use of ordinary judgment and mechanical 
skill. It involves merely the skill of the work- 
man and not the genius of the inventor. The 
following cases illustrate the subject: In Hotch- 
kiss v. Greenwood, 11 How. 248, the substitu- 
tion ofa well-known procelain door-knob for a clay 
knob, in combination with a particular shank, was 
held to be no invention. So where the patentee had 
taken a fire-pot from one stove, a flue from another, 
and acoal reservoir from the third, and had put them 
into a new stove, where each fulfilled the office it had 
fulfilled in its old situation and nothing more, the 
patent was held void for want of invention. Hailes 
v. Von Wormer, 20 Wall. 353. In Smith v. Nichols, 21 
Wall. 212, it was held that ‘‘a mere carrying forward a 
new or more extended application of the original 
thought, a change only in form, proportions, or degree, 
the substitution of equivalents doing substantially the 
same thing in the same way by substantially the same 
means with better results, is mot such invention as 
will sustain a patent.’’ The case of Reckendorfer v. 
Faber, 92 U. 8. 347, is much in point. The patent was 
for an improvemeut which was described in the speci- 
fication as follows: ‘* I make a lead pencil in the usual 
manner, reserving about one-fourth the length, in 
which I makea groove of suitable size, A, and insert 
in this groove a piece of prepared Indiarubber, secured 
to said pencil by being glued at one edge. The pencil 
is then finished in the usual manner, so that on cut- 
ting one end thereof you have the lead B, and on cut- 
ting the other end you expose a small piece of India 
rubber C ready for use.’’ This device was held not to 
be patentable, and it was declared that ‘‘the law re- 
quires more than a change of form or juxtaposition of 
parts,or of the external arrangement of things,or of the 
order in which they are used to give patentability.’’ In 
Atlantic Works v. Brady, 107 U 8S. 193, is found one of 
the most recent and emphatic declarations of this court 
upon the subject. It was there said, that the design of 
the patent Jaws was to reward those who make some 
substantial discovery or invention which adds to our 
knowledge or makes a step in advance in the useful 








arts, and that it was never the object of those laws to 
grant a monopoly for every trifling device, every 
shadow of ashade of an idea which would naturally 
and spontaneously occur to any skilled mechanic or 
operator in the ordinary progress of manufactures. In 
How v. Abbott, 2 Story, 190, it was held that the ap- 
plication of a process to palm leaf to curl it for mat- 
tresses, the same process having been used to curl hair 
for mattresses was not patentable. In the case of Kay 
y.Marshall,8 Cl.& Fin. 245,it was said to be no invention 
to use for spinning flax, which had been so macerated 
that its fibres were shortened, an arrangement of rol- 
lers borrowed from cotton spinning machinery. See 
also Stimpson v. Hardman, 20 Wall. 117; Rubber Tip 
Pencil Co. v. Howard, id. 498; Slawson v. Grand 
Street R. Co., 107 U. S. 649; King v. Gallon, 109 id. 99. 
The cases cited are conclusive of this. We are of opin- 
ion that taking into consideration the state of the art, 
no invention was required for the construction of the 
pavement described in the patent, and that it de- 
manded only ordinary mechanical skilland judgment 
and but a small degree of either. Phillips v. City of 
Detroit. Opinion by Woods, J. 

[Decided May 5, 1884.] 








UNITED STATES CIRCUIT COURT AB- 
STRACT.* 





PRACTICE—REHEARING—MOTION—LACHES.—An ap- 
plication for a rehearing, based on alleged newly-dis- 
covered evidence, must be denied when it appears that 
the existence of such evidence was known to the appli- 
cant or his counsel at the time of the former trial, and 
that the evidence was not then produced. Ruggles v. 
Eddy, 11 Blatchf. 524, 529; India Rubber Co. v. Phelps, 
8 id. 85; Hitchcock v. Tremaine, 9 id. 550; Paige v. 
Holmes Burglar Alarm Co., 18 id. 118; 8. C., 2 Fed. 
Rep. 330. The law of laches, as applied to motions for 
new trials or rehearings, is founded on a salutary pol- 
icy. It is for the interest of the public, as well as for 
litigants, that there should be an end of litigation,and 
that efforts to reopen controversies by unsuccessful 
parties, after they have had a full opportunity to be 
heard, and a careful hearing and consideration, should 
be discouraged. Cir. Ct.,8.D. N. Y. April 4, 1884. 
Colgate v. Western Union Tel. Co. Opinion by Wal- 
lace, J. . 


PATENT — INFRINGEMENT — DAMAGES — ROYALTY. 
—In an account before a master evidence of payments 
for past infringement, for the purpose of ascertaining 
the amount which should be paid by the defendant, is 
incompetent. ‘To admit it is contrary to the maxim, 
Inter alios acta, ete. It involves an attempt to resolve 
one doubt or difficulty by another. Litem lite solvit. 
There are doubtless reported cases in which it appears 
that such evidence was received and considered, but 
generally this has been done without objection, and 
uniformly (so far as I know) without a judicial decla- 
ration or decision that it was proper. In the opinion of 
the Supreme Court, in Packet Co. v. Sickles, 19 Wall. 


611, the rule, as reaffirmed, is laid down in 
Seymour v. McCormick, 16 How. 480, “that 
in suits at law for infringement of patents, 
when the sale of licenses by the patentee had 


been sufficient to establish a price for such licenses, 


. that price should be taken as the measure of his dam- 


ages against the infringer. ‘The rule thus declared,” 
it is added, *‘ has remained the established criterion of 





*Appearing in 19 Federal Reporter. 
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damages in cases to which it was applicable ever 
since;’’ and further on in the opinion it is said, and it 
affords a clear interpretation of the rule in respect to 
the point now mooted: ‘In such a case nothing is 
more reasonable than that the price fixed by the pat- 
entee for the use of his invention, in his dealings with 
others,and submitted to by them before using it,should 
govern.”’ This, itis true, is the rule at law, but the 
complainants, waiving their right in equity to claim 
an account of profits, have invoked the same rule here 
and must abide by it as itis. See also Black v. Mun- 
son, 14 Blatchf. 268; Greenleaf v. Yale Lock Manuf. 
Co., 17 id. 253; 3 Suth. Dam. 601-607; 1 Greenl. Ev., § 
174; Whart. Ev. 1199; Abb. Tr. Ev. 188, 189; Matthews 
v. Spangenberg, 14 Fed. Rep. 350. The rule, as already 
stated, requires ‘‘a sale of licenses’ ‘‘ sufficient to es- 
tablish a price for such licenfes.”” “A royalty, in or- 
der to be binding on a stranger to the licenses which 
established it, must be a uniform royalty.” Walk. 
Pat. 390. These and the like expressions and defini- 
tions found in the cases and text-books, imply that 
proof of a single licence is not sufficient; and if under 
some circumstances such proof might be deemed ade- 
quate, that in this instance is not of such clear and 
unequivocal character as to give it such weight. Proc- 
tor v. Brill, 4Fed. Rep. 415; Judson v. Bradford, 3 
Ban. & A. 539; Black v. Munson, 2 id. 623. Itis true 
ina sense doubtless that the owner of an invention 
has a right to fix his price upon it; but to constitute 
evidence against an infringer he must have done it ‘in 
his dealings with others,’’ and not merely in a form of 
license which he was willing togrant. It is,as it ap- 
pears to me, entirely inadmissible, at law or in equity, 
that a patentee may, by inserting in his licenses a stipu- 
lation for a certain royalty, with a proviso that half 
that sum shall be received in full, in case of prompt 
payment, acquire a right to demand the entire sum of 
an infringer. Ifhe can arbitrarily make such a dis- 
crimination, he may as well make the ratio three to 
one, orin any other proportion. The question is, what 
is areasonable royalty? In respect to two or more 
claims in a patent, each of value and distinct from the 
other, one cannot equal both or all in value, any more 
than in mathematics apart can equal the whole. A 
licensee may, if he choose bind himself to pay the same 
price, whetber he use the entire invention or a part 
only; but at the same time he acquires the right to use 
all, andso his agreement may not be unreasonable; 
but if, as against an infrinzer, such a license can have 
any force, reasonably, it must be in the way ouly of 
establishing a royalty for the entire invention. In 
Birdsall v. Coolidge, 93 U.S. 64, it appeared that the 
alleged infringement was of one only of three claims 
in the letters patent, and the court says: “Still it is 
obvious that there cannot be any one rule of damages 
prescribed which will apply in all cases, even when it 
is conceded that the finding must be of limited extent, 
and forashort time * * * the jury should find less 
than the amount of the license fee.’’ See also Proctor 
v. Bull, supra; Wooster v. Simonson, 16 Fed. Rep. 680; 
Ruggles v. Eddy, 2 Ban. & A. 627. Cir. Ct., D. Ind. 
April, 1884. Wolcott v. Rude. Opinion by Woods, J. 


— 


IOWA SUPREME COURT ABSTRACT. 


EMINENT DOMAIN—FEE REMAINS IN OWNER—DAM- 
AGES—OPINION OF WITNESS.—(1) Under the statute 
condemning lands for right-of-way purposes, the rail- 
road company acquires but a limited right or interest 
therein; the fee remains in the owner, and this inter- 
est may be valuable in some cases. Ordinarily how- 
ever in the absence of any showing that there was any 





thing on or beneath the surface which the owner could 
remove or use with advantage, the only right he has is 
that of reversion in case of non-user, and it is impossi- 
ble to determine that this right is of any present 
value. An instruction therefore that the measure of 
damages is the market value of the land at the time it 
was taken is not erroneous. (2) The owner of the 
land, between the time of the appropriation’ and the 
trial in the Circuit Court, having sold the buildings 
thereon to third parties, it cannot now be permitted to 
say that they remained the property of such owner, 
and their value cannot be urged in reduction of dam- 
ages. (3) A question calling for the opinion of the wit- 
ness as to the value of a lot near the one condemned is 
incompetent, there being no evidence of any similarity 
between thetwo lots. Hollingsworth v. Des Moines, 
etc., R. Co. Opinion by Reed, J. (As to taking fee 
see 26 Eng. Rep. 404.) 

(Decided April 25, 1884.] 


ATTACHMENT—CUSTODIA LEGIS—PROPERTY TAKEN 
FROM PRISONER NOT SUBJECT TO.—On January 31, 
1883, the plaintiff commenced an action against the de- 
fendant and others upon a promissory note. It was 
alleged in the petition that defendants had disposed 
of their property, in part, with intent to defraud their 
creditors, and a writ of attachment was prayed for 
and issued, which was placed in the hands of the sher- 
iff for service. The plaintiff is a partnership, and H. 
P. Kirk and I. R. Kirk are the individual members 
thereof. On August 28, 1883, said I. R. Kirk made 
and filed an information before a justice of the peace, 
charging the defendant with the crime of uttering a 
forged promissory note. A warrant was issued, and 
the plaintiff was arrested by a constable and taken to 
the county jail. Upon his commitment to the jail, 
the sheriff, who was the keeper thereof, proceeded to 
search the defendant’s person, and took therefrom one 
gold watch, one silver watch, and $480 in money, and 
having the attachment and money and property all in 
his hands, he made return that he had levied the at- 
tachment on the watches and moncy. Section 4212 of 
the Code provides that *‘ he who makes an arrest may 
take from the person all offensive weapons which he 
may have about his person, and must deliver them to 
the magistrate before whom he is taken, to be disposed 
of according to law.”” We do not think that an officer 
making an arrest is precluded by this statute from tak- 
ing from the person of the prisoner any other property 
than * offensive weapons.”’ An officer making an ar- 
rest, or a jailer upon committing a person to jail, may 
search him and take from him all property which 
might be used by the prisoner in effecting an escape. 
In Reifsnyder v. Lee, 44 Lowa, 101, the defendant stole 
five head of cattle and sold them to the plaintiff for 
$162.30. The owner of the cattle claimed and recov- 
ered them from plaintiff, and the plaintiff procured 
officers to pursue and capture the thief. The officers 
making the arrest searched his person and took there- 
from certain money and a watch which was of little 
value. It was held that the money and watch were 
liable to garnishment in the hands of an officer at the 
suit of plaintiff. In that case the search of the person 
was fully approved. It is said however in the opinion 
that ‘ta party toa suit can gain nothing by fraud or 
violence under the pretense of process, nor will the 
fraudulent or unlawful use of process be sanctioned by 
the courts. In such cases parties will be restored to 
the rights and position they possessed and occupied 
before they were deprived thereof by the fraud, vio- 
lence, or the abuse of legal process.’’ To the same 
effect see Pomroy v. Parmlee, 9 Iowa, 140, and Patter- 
son v. Pratt, 19 id. 358. We think the sheriff was jus- 
tified in making the search and in taking from the 
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person all money or property which was in any way 
connected with the crime charged, or which might 
serve to identify the prisoner. If however the sheriff 
knew that the watches and money were in no manner 
connected with the crime, and that they could not be 
used inany way as evidence in the prosecution, we 
think it was his duty to return them to the defend- 
ant. Ifa constable or other officer takes possession of 
property found on a prisoner, the court will order the 
same to be restored, if not required as a means of 
proof at the trial, or which does not finally appear to 
be the fruits of the crime with which he stands charged. 
1 Archib. Crim. Pl. & Pr. 34, 35. In the case of Reif- 
snyder v. Lee, supra, it is said there was ‘ample 
ground to hold that the money taken from Lee was 
the money which he had procured from plaintiff for 
the stolen cattle.” In the case at bar it is not 
claimed that the sheriff had any right to retain 
the money and watches for any purpose connected 
with the arrestor with the crime charged. It is 
claimed however that the defendant consented that 
the sheriff might take possession of the same and keep 
them for him. This is denied by the defendant, and 
there was a conflict of evidence upon this point; and 
it cannot be said that the court was not warranted in 
finding that the property and money were taken with- 
out the consent of defendant. Where a party submits 
to a search of his person by an officer it cannot be said 
that the search was with his consent because he makes 
no physical resistance, and when the search is com- 
pleted, and the fruits thereof are retained by the ofli- 
cer, it would require a strong showing to hold that 
this was with the consent of the prisoner. We think 
that it cannot be said that the search was unlawful, 
but when it was ascertained that the money and prop- 
erty were in no way connected with the offense 
charged, and was not held as evidence of the crime 
charged, the personal possession of the sheriff should 
be regarded as the personal possession of the prisoner, 
and the money and property should be no more liable 
toattachment than if they were in the prisoner’s pock- 
ets. To hold otherwise would lead to unlawful and 
forcible searches ofthe person under cover of crimi- 
nal process as an aid to civil actions for the collection 
of debts. It does not appear that such was the pur- 
pose of the prosecution in this case, but the court was 
justified in finding that the money and property here 
taken from the defendant was by force and without 
his consent, and as it is not claimed that the money or 
property was in any way connected with the crime 
charged, no advantage should be taken of the defend- 
ant because the same was taken from his person by 
force and against his wil. Com. Exch. Bk. v. MeLeod. 
Opinion by Rothrock, C. J. 

(Decided April 25, 1884.] 


PENNSYLVANIA SUPREME 
ABSTRACT. 

WILL—TRUST—SEPARATE USE.—The will of James 
E. Brown, of Kittanning, after certain bequests, pro- 
vides: ‘ Seventh. All the rest and residue of my es- 
tate, real, personal and mixed, [ devise and bequeath 
to my daughter, Mrs. Jane B. Finley, and my grand- 
child, P. R. E. Elvina Finley, share and share alike, 
for their sole use, and which shall not be controlled, 
incumbered or charged by or liable, or subject in any 
way to debts or contracts of the present or future hus- 
band of my said daughter,or the future husband of my 
granddaughter.” Did this create a valid trust in his 
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granddaughter? And what estate did the language used 








create? Held, that the law is well settled by numer- 
ous authorities that a separate use for a married 
woman cannot be created,unless she is covert or unless 
in immediate contemplation of marriage. Hus. on 
Mar. Wom. and Trusts, 314; McBride v. Smyth, 4P. 
F. Smith, 245; Wells v. McCall, 14 id. 207; Snyder’s 
Appeal, 11 Nor. 504; Philadelphia Trust, Safe Deposit 
and Insurance Co.’s Appeal, 12 id. 209. In Hamersley 
v. Smith, 4 Whart. 126, it is said the immediate con- 
templation of marriage must be with a particular per- 
son. This indicates the strictness with which the rule 
is held in Pennsylvania. (2.) The act of June 4, 1879, de- 
clares, *‘ that every will shall be construed with refer- 
ence to the real and personal property comprised in it, 
to speak and take effect as if it had been executed im- 
mediately before the death of the testator, unless a 
contrary intention appear in the will.’’ Held, at the 
time this will was executed there was no power in the 
testator to create the trust in question. Said act does 
not give vitality to a previous attempt to tie up an es- 
tate in a manner wholly beyond the power of the tes- 
tator to do. Neale’s Appeal. Opinion by Mercur, 
C. J. 

[Decided Jan. 7, 1884.] 


WILL—CONTEMPORANEOUS WRITINGS—CONSTRUED 
TOGETHER—PRECATORY TRUST.—A. by his will devised 
all his estate, real, personal, and mixed, to his wife for 
her own use and benefit, with adiscretionary power to 
sell the whole or any part thereof. The will was duly 
executed with all requisite formalities. In another 
writing of the same date, upon the same sheet, the tes- 
tator expressed the fullest confidence in his wife that 
she would carry out his intentions as to his children 
and grandchildren so far as they might in her opinion 
prove worthy of her attention, of which and of their 
necessities she was to be the sole judge. In a third 
writing, styled ‘*memorandum,”’ of the same date and 
upon the same sheet, he named specific property for 
his son, grandson, and children of a daughter. Neither 
of the subsequent writings was under seal and wit- 
nessed, but they were admitted to probate. ‘Testa- 
tor’s widow subsequently conveyed part of the prop- 
erty devised under the above will fora valuable con- 
sideration to B. in fee. Ina contest between the chil- 
dren and grandchildren of A. and the devisees of B., 
held, that the first paper was a full and complete will, 
under which testator’s widow took a fee, which was 
neither enlarged nor restricted by the power of sale, 
and that neither of the two subsequent papers were 
parts of the will, nor codicils thereto. Held further, 
that assuming all the papers constituted but one will, 
the mere precatory words used by the testator could 
not defeat the estate in fee vested in his widow, nor 
convert the devise to her into a trust. Pennock’s 
Estate, 8 Har. 268; Jauretche v. Proctor, 12 Wright, 
466; Second Reformed Presbyterian Church vy. Dis- 
brow, 2P. F.S. 219. Standing by themselves alone, 
expressions of a desire or wish of the testator as toa 
direct disposition of his property may constitute a 
valid devise or bequest thereof; vet the rule is differ- 
ent when such expressions are used after an absolute 
disposition has been made. Having made an unquali- 
fied devise of his property, no precatory words to his 
devisee can defeat the estate previously devised. Burt 
v. Herron, 16 P. F. Smith, 400. Bowlby v, Thunder. 
Opinion by Mercur, C.J. (When words create preca- 
tory trusts and when do not; see 25 Eng. Rep. 462, 802. 
—Eb.) 

(Decided Feb. 18, 1884.] 
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MISSOURI SUPREME COURT ABSTRACT.* 

SALE—CONDITIONS—WARRANTY—AGENCY—WAIVER. 
—Plaintiffs sold defendants machinery, warranting its 
work, and stipulating that if it failed to operate well 
defendants should notify plaintiffs and their local 
agent in writing, so as to give opportunity to correct 
the defect. Held, that this stipulation constituted a 
condition precedent that compliance with it was nec- 
essary in order to hold plaintiffs on their warranty; 
that an agreement by asub-agent of plaintiffs to give 
the requisite notice did not relieve defendants from its 
binding force, and that notice given by the sub-agent 
to the agent (but not to the principal) did not amount 
toacompliance. Mechanics’ Bank v. Schaumburg, 38 
Mo. 228: Taylor v. Williams, 45 id. 82, 83; State v. 
Bank of Missouri, id. 538. Nichols v. Larkin. Opin- 
ion by Phillips, Comr. 


NEGOTIABLE INSTRUMENT—SECURED BY MORTGAGE.-~ 
RECITALS—SU BROGATION—-MORTGAGE—RES JUDICATA. 
—(1) The purchaser of a note secured by mortgage 
takes it subject to all the equities fastened upon it by 
stipulation or recitals contained in any recorded deed 
which forms a link in his chain of title. Major v. 
Bukley, 51 Mo. 227; Rimmon v. Martin, 14 Tex. 318; 
Tiernan v. Thurman, 14 B. Mon. 277; Daugherty v. 
Paine, 6 Minn. 452; Johnston v. Gwathmey, 4 Litt. 
$21; Linville v. Savage, 58 Mo. 248; Butler v. Holcomb, 
33 La. Ann. 170; S. C., 39 Am. Rep. 265. (2) If a party 
purchasing land subject to a mortgage contracts 
with the mortgagor to pay the mortgage debt, and af- 
terward the mortgagor is compelled to pay it him- 
self, he will be subrogated to the rights of the mortga- 
gee as against such purchaser, and any one claiming 
under him with notice. Halsey v. Reed, 9 Paige, 446; 
Stillman vy. Stillman, 21 N. J. Eq. 127; Kamena v. 
Heulbig, 23 id. 78; Moore’s Appeal, 88 Penn. St. 450; 
Johnson v. Link, 51 N. Y. 333; Sheldonon Subroga- 
tion, §§ 24, 26; Brandt Sur. & Guar., § 24; 1 Story 
Eq. Jur., $499. (3) The maker of a note secured by 
mortgage was sued upon the note, suffered judgment 
and paid the judgment. He then brought this suit 
against the plaintiff in the judgment, who held another 
mortgage upon the same land, for the purpose of hav- 
ing himself subrogated to the rights of the original 
holder of the paid note, and having the mortgage 
which had secured it enforced as a first lien on the 
land. Held, that the judgment in the first action was 
no bar to this. Brake v. King, 54 Ind. 297; Halsey v. 
Reed, 9 Paige, 446. Orrick v. Durham. Opinion by 
Philips, Comr. 


WITNESS DISQUALIFIED BY CONVICTION—LEGI8LA- 
TURE CANNOT RESTORE COMPETENCY—RETROSPECTIVE 
LEGISLATION.—Prior to the Revised Statutes of 1879 
a person convicted of petit larceny was, under section 
66 of chapter 201 of General Statutes of 1865, incompe- 
tent to be sworn as a witness in any cause, and the 
omission of the disqualifying clause in the revision of 
1879 was not designed to remove, and did not remove 
such incompetency occurring anterior to the time the 
latter statutes took effect. It isasettled rule in the 
construction of statutes in this State that they are to 
operate prospectively, and not otherwise, unless the in- 
tent that they are to operate retrospectively is mani- 
fested on the face of the statute ina manner altogether 
free from ambiguity. Besides incompetency to testify is 
one of the incidents of a conviction of crime, and part 
of the punishment, if not of the judgment, and the 
Legislature cannot, without trenching on the pardon- 
ing power vested exclusively in the executive, attempt 
to do away with it. Citing 1 Greenl. Ev., $377; 1 Gilb. 








*To appear in 79 Missouri Reports. 


Ev. 260; 1 Chitty Crim. Law, 602, 776; 7 Bac. Abr. 417; 
3 id. 487; Rex v. Ford, 2 Salk. 690; Rex v. Griepe, 1 
Ld. Ray. 256; 2 Hargrave’s Jurid. Arg. 221; Com. v. 
Halloway, 42 Penn. St. 446; Perkins v. Stevens, 24 
Pick. 277; People v. Bowen, 45 Cal. 439; S. C., 13 Am. 
Rep. 148; Blane v. Rodgers, 49 Cal. 15; State v. Foley, 
15 Nev. 64; S. C., 37 Am. Rep. 458; Haley v. Clark, 26 
Ala. 439; State v. Sloss, 25 Mo. 291; Cummings v. 
State, 4 Wall. 277, 383; Rich v. Flanders, 39 N. H. 323; 
Hart v. State, 40 Ala. 32; State v. Band, 4 jones (Law), 
9. State v. Grant. Opinion by Sherwood, J. 


ACKNOWLEDGMENT—VOID CERTIFICATE—MARRIED 
WOMAN'S DEED.—Where the certificate of acknowledg- 
ment of a married woman’s deed is fatally defective, 
and the deed is for that reason of no validity either as 
a conveyance or a contract, it confers upon the grantee 
no equity upon which to base a decree giving him a le- 
gal title. Citing Shroyer v. Nickell, 55 Mo. 264; Henry 
v. McKerlie, 78 id. 416; Bagby v. Emberson. Opinion 
by Martin, Comr. 


—— 


ISLAND SUPREME COURT 
ABSTRACT.* 


RHODE 





MASTER AND SERVANT—INJURED BY HAND CAR— 
ASSUMED RISK.—A railroad workman, after finishing 
his work, was told by his foreman that there were 
twenty minutes before the next train, which was 
understood to mean the next regular train. Where- 
upon the workman with others mounted a hand car to 
go tothe next station, was overtaken by a special 
train and was killed. No carelessness was attributable 
to the special train after the hand car was discovered 
on the track; no flags were sent out by the hand car 
men, and arule of the railroad company,known to the 
hand car men, stated that ‘‘they may expect a train in 
either direction without signals being shown for it.’’ 

In an action brought to recover damages for the 
death, held, that the action could not be maintained 
as the workman assumed the risk of riding on the 
hand car by voluntarily and without objection mount- 
ing it when no- flags had been sent out, and also the 
risk of any omission on the company’s part to signal 
the special train, by mounting the car with full knowl- 
edge ofthe above rule. McGrath v. New York & New 
England R. Co. Opinion per Curiam. 


TRUST}— EXECUTOR WHEN TRUSTEE—REFUSAL TO 
QUALIFY AS EX ECUTOR.—A, testator nominated an ex- 
ecutor and conferred on him powers and duties which 
do not belong to an executor, but which are appro- 
priate toatrustee. Held, in the circumstances that 
it was not the testator’s intent to annex the powers 
and duties to the office of executor. A refusal of the 
nominated executor to qualify as executor was nota 
refusal to accept the trusts which were consequently 
to be executed by him. In Sheet’s Estate, 52 Penn. 
St. 257, 258, it is said one may be made a trustee with- 
out calling him such. We are to look, not at the title 
given, but at the powers conferred and duties imposed. 
In Anck’s Estate, 11 Phila. 118, it was held that prop- 
erty may be devised to an executor so that he will be 
held to be also a trustee, although he may not be 
named trustee in the will. And see also Parker’ Ap- 
peal, 61 Penn. St. 478, 484; Belcher v. Branch, 11 R. I. 
226, 228. Besides the ordinary powers and duties inci- 
dent to the office of executor, the will before us con- 
fers on the person named as executor certain powers, 
express orimplied, and imposes certain duties which 
do not belong to an executor as such, but are appro- 
priate to the office of a trustee. The powers and du- 














| “To appear in 14 Rhode Island Reports. 
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ties are to invest and reinvest the personal estate, not 
required for the payment of the testator’s debts and 
funeral expenses and the expenses of administration 
and not specially bequeathed, to manage and control 
the real estate devised to him for that purpose, to col- 
lect, receive and disburse the interest and income 
arising from such real and personal estate, among the 
objects of the testator’s bounty, and finally to pay 
over and convey to them the estate itself, at the times 
or upon the happening of the contingencies, designa- 
ted in the will. Wedo not think that it was the tes- 
tator’s intention to annex these powers and duties to 
the office of executor. They were rather in the na- 
ture of a personal trust or confidence reposed in the 
particular person whom he had selected as executor. 
It will be observed that wherever the testator refers 
to the executor in connection with these powers and 
duties, he with a single exception makes use not 
merely of the word ‘executor,’ but styles him “my 
executor hereinafter named” or *‘ my said executor.’’ 
These powers and duties relating to the trust being 
distinct from those to be performed by the executor 
as such, the disclaimer of the latter by the complain- 
ant, Pomroy, did not operate as a disclaimer of the 
former, which consequently remain to be executed by 
him asthough such disclaimer had not been made. 
Garner v. Dowling, 11 Heisk. 48,50; Tainter v. Clark, 
13 Met. 220, 227; Clark v. Tainter, 7 Cush. 567, 570; 
Judson v. Gibbons, 5 Wend. 224, 228; Perkins v. Lewis, 
41 Ala. 649, 653; Bolton v. Jacks, 6 Robert. (N. Y.) 
166, 167, 228; Dunning v. Ocean Nat. Bank, 61 N. Y. 
497, 502; Parsons v. Lyman, 5 Blatehf. C. C. 170, 173; 
Williams v. Conrad, 30 Barb. 8. C. 524, 532; Moody’s 
Lessee v. Fulmer, 3 Grant (Penn.), 18, 30. Pomroy v. 
Lewis. Opinion by Matteson, J. 


SPECIFIC PERFORMANCE—AGREEMENT TO RELEASE 
CLAIM ON NOTE—ACTION ON NEW NOTE—INJUNCTION. 
—A., as maker and indorser, was liable to B. upon two 
notes. A., being unable to continue his business, 
arranged to carry it on by means of an incorporated 
company, and agreed with B. to pay one of the notes, 
to obtain for B. the privilege of subscribing for stock 
in the incorporated company and to receive from B.a 
release of B.’s claim on the other note.’ Subsequently 
just before the statute of limitations ran against A.’s 
liability on the notes A. gave to B. a new note for the 
amount of the two former ones but without prejudice 
to theagreement above given. B. put the new note 
in suit and A. flled a bill in equity to enjoin the suit 
and to obtain specific performance of the agreement. 
Heid on demurrer, that the bill should be sustained. 
In Reed v. Bank of Newburgh, 1 Paige, 215, the court 
held that though a defendant in a suit at law, who has 
a separate demand which he cannot set off there, can- 
not ordinarily have relief in equity unless the plaintiff 
is insolvent, yet the case is otherwise if the demand 
arises out of the matter in controversy, or consists of 
an agreement so connected with the claim in suit that 
if duly observed, the claim in suit would have ceased 
to exist. The case is very closely if not exactly in 
point. Contracts for the compromise of doubtful 
claims have often been specifically enforced. Atwood 
v. ——_——,, 1 Russ. 355; Waterman on Speci. Perf., § 
43, and cases cited. It has been held that an agree- 
ment between a creditor and athird person for valu- 
able consideration whereby the creditor agreed to 
compromise his claim against the debtor, would be 
specifically enforced. Phillips v. Berger, 2 Barb. S, 
C. 608; alsoin 8 id. 527. And see Adderley v Dixon, 
1 Sim. & Stu. 607. The tendency in this country is to 
extend the jurisdiction to all cases in which either of 
the parties is fairly entitled to a more perfect relief 
than be can get at law. Waterman on Speci. Perf., § 
16, notes. Baker v. Hawkins. Opinioc by Durfee, 
C.J. 





KANSAS SUPREME COURT ABSTRACT.* 
JANUARY TERY, 1884. 

TAXATION—DRUGGIST—LICENSE TAX.—Where a city 
of the third class levies license taxes upon various 
kinds of business and occupations, and in doing so 
levies an annual license tax of $80,payable quarterly, in 
installments of $20 each,upon druggists having permits 
fromthe probate judge to sell intoxicating liquors, 
and levies an annual license tax of $5 upon druggists 
not having such permits, held, that the license tax ley- 
ied upon druggists having such permits is not illegal 
or void. Wehave just decided the case of City of 
Newton v. Atchison, 31 Kan. 151, which involves many 
of the questions involved in this case, and under that 
decision we think it necessarily follows that the ordi- 
nance which we are now considering must be held to 
be valid. Also see the following cases: City of St. 
Louis v. Bircher, 7 Mo. App. 169; Ould v. City of Rich- 
mond, 23 Gratt. (Va.) 464; City of Sacramento vy. 
Crocker, 16 Cal. 119; Mayes v. Irwin, 8 Humph. (Tenn.) 
290; City of Burlington v. Putnam Ins. Co., 31 Lowa, 
102; American Ex. Co. v. City of St. Joseph, 66 Mo. 
675; Van Baalen v. People, 40 Mich. 258; Fretwell v. 
City of Troy, 18 Kan. 271. Tulloss vy. City of Sedan. 
Opinion by Horton, C. J. 


ATTACHMENT—SEIZURE OF SAFE—LIABILITY OF 
OFFICER.— An officer who has seized and taken 
possession of personal property under an order 
of attachment directed to his: cannot, after the dis- 
charge of the attachment proceedings, defend his seiz- 
ure and possession upon the ground that the sale and 
transfer tothe plaintiff were fraudulent. An officer, 
under the order of attachment directed to him, seized 
and took possession of a stock of merchandise in a 
storeroom, and excluded from the room the owner. In 
the room there was a safe, which the officer did not 
levy upon. Afterward the attachment proceedings 
were discharged. A day or two subsequent to the 
seizure by the officer, and while he had full possession 
of the store-room and all its contents, another person 
entered therein, with his consent, and levied on the 
safe under some process against a person not the owner 
thereof, and carried it away. Held, as the officer had 
wrongfully deprived the real owner of the possession 
of his storeroom and safe, and also deprived him from 
having any care or control thereof, he cannot be re- 
leased from liability on the ground that the safe was 
taken out of his possession by some other person. 
Simpson v. Vors. Opinion by Horton, C. J. 


STATUTE — REPEAL BY IMPLICATION. — Where a 
later statute covers the entire subject-matter of a prior 
act, and embraces new and different provisions, plainly 
indicating that it was intended as a substitute therefor, 
it will, without any express declaration to that effect, 
operate as a repeal of such former act; and, held, that 
under this rule, chapter 68 of the Laws of 1872, as 
amended by chapter 39, Laws of 1874, repealed chap- 
ter 33, Laws of 1870, as amended by chapter 48, Laws 
of 1871. The rule is thus stated by Mr. Justice Field, 
in the case of the United States v. Tynen, 11 Wall. 92: 
‘*Even where two acts are not in express terms re- 
pugnant, yet if the later act covers the whole subject 
of the first, and embraces new provisions, plainly 
showing that it was intended as a substitute for the 
first act, it will operate as a repeal of that act.’’ See 
also the following cases: Davies v. Fairbairn, 3 How. 
636; Bartlett v. King, 12 Mass. 537; Commonwealth v. 
Cooley, 10 Pick. 36; Pierpont v. Crouch, 10 Cal. 315; 
Sacramento v. Bird, 15 id. 294; Swann v. Buck, 40 
Miss. 269; Norris v. Crocker, 13 How. 429; Sedgwick 
on Stat. and Const. Law, 124. State v. Studt. Opinion 





*Appearing in 31 Kansas Reports, 
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by Brewer, J. [See 29 Alb. L. J. 372; 81 N. Y. 211.— 
Ep. 


CARRIER—DUTY TO SHIPPER—NEGLIGENCE.—Where 
a shipper of stock hasa contract with the railway com- 
pany for himself to load his stock upon the cars of the 
company at its stock yards, and a car is furnished him 
near the shute of the yards for his use, and one of his 
employees uncouples it from another and pushes it 
down to the shute for the purpose of loading the stock, 
the railway company, in the management of its other 
cars, owes the duty of exercising ordinary care and 
diligence to the shipper and his employees while they 
are engaged in loading the carand doing such other 
work preparatory to loading as is usual and necessary 
todo. Held, also, that if the company is guilty of or- 
dinary negligence in leaving a car unattended upon the 
same track with the car to be loaded by the shipper, 
without having secured the same by brakes or other- 
wise to prevent it from moving, and the car is moved 
by ahard or strong wind against the car about to be 
loaded and upon an employee of the shipper, and the 
employee is without fault and free from any negli- 
gence or wrongful act on his purt directly contributing 
to the injury, the railway company is liable to him for 
the result of its negligence. Stinson v. Railroad Co., 
82 N. Y. 333; Haley v. Railroad Co., 7 Hun, 84; Brown 
v. Railroad Co., 8 La. 45; Newson v. Railroad Co., 29 
N. Y. 83. Seealso Nicholson v. Railroad Co., 41 id. 
526. Union Puc. &. Co. v. Harwood. Opinion by 
Horton, C. J. 

—_—__>___—. 


CRIMINAL LAW. 


RECEIVING STOLEN GOODS—GUILTY KNOWLEDGE— 
EVIDENCE.—The prisoner was indicted for receiving 
stolen goods, knowing them to have been stolen. To 
prove his guilty knowledge evidence was given that, 
being asked by the police as to the prices he had given, 
he said he did not then know,but his wife would make 
out a list of them, and next day she, in his presence, 
produced alist, which was received in evidence against 
him. Held, that it was admissible. If the case had 
been one in which the wife had made a statement to 
the police in the absence of the prisoner,even although 
he had referred them to her, I should have desired 
very considerable time to reflect before I should have 
allowed such evidence to be given. But that is not this 
case, and it is not necessary in this case to determine 
whether that would have been good evidence or not, 
and whether if a prisoner refers a witness to any one, 
that makes every thiug the other says evidence against 
him. That is not the case. Andit appears to me that 
in this case the conviction ought to be upheld upon the 
ground that the prisoner, being asked as to certain 
matters, said, ‘‘l have not the means of answering, 
but my wife has, and she shall make out a list which 
will be an answer to the question; and next day a 
policeman went to the house and the wife handed the 
list over to him—in the presence of the husband—as 
the statement of the husband. The husband was 
present, and he allowed the paper to be handed to the 
police as containing the information he had been asked 
for. The question is whether it is receivable as evi- 
dence against him quantum valeat; and it appears to 
me that it is so, as a statement authorized by the pris- 
oner to be made and handed overin his presence to 
the police. According to all rules of evidence the 
statement was receivable in evidence against the pris- 
oner, and therefore I am of opinion that the conviction 
ought to be upheld. Cr. Cas. Res. May 10,1884. e- 
gina v. Mallory. Opinions by Coleridge, C. J., Grove, 
J. (50 L. T. Rep. (N. 8. 429.) 





ELECTION—PUTTING PROSECUTOR TO—DISTINCT OF 
FENSES CHARGED—DISCRETION OF COURT.— Where, for 
the purpose of proving the charge made in a single 
count in a criminal information, evidence is intro- 
duced tending to prove several separate and distinct 
offenses, it is the duty of the court, upon motion of 
the defendant, to require the prosecutor to elect upon 
which transaction he will rely for conviction; but the 
court may exercise some discretion with regard to the 
definiteness of the election. Therefore ona prosecu- 
tion for selling intoxicating liquors in violation of 
law, where evidence was introduced tending to prove 
several separate and distinct offenses,and where the 
court, on motion of the defendant, required the State 
to elect upon which transaction it would rely for con- 
viction, and the State elected to rely upon a sale of 
whisky made by the defendant to one D.; and the evi- 
dence of D. tended to show that several sales of both 
whisky and beer were made by the defendant to the 
witness, at the defendant’s place of business, in No- 
vember or December, 1882; and the defendant’s place 
of business was definitely shown by the evidence, but 
the time of the sales was not any more definitely 
shown than as above stated; und the defendant moved 
the court to require the State to make the election 
more definite and certain; and the court overruled 
the motion, held, not error. We suppose that upon 
a criminal trial, where the State has offered evidence 
tending to prove several distinct and substantive of- 
fenses, it is the duty of the court, upon the motion of 
the defendant, to require the prosecutor, before the 
defendant is put upon his defense, to elect upon which 
particular transaction the prosecutor will rely for a 
conviction. State v. Schweiter, 27 Kan. 500,512. Any 
other rule would often work injustice and hardship 
to the defendant. But while the prosecutor is re- 
quired to elect in such cases, he is required to elect only 
in furtherance of justice; and the rule is never carried 
to the extent of working injustice. That acourt may 
exercise some discretion in requiring elections to be 
made in such cases as the present, see the following 
authorities: State v. Smith, 22 Vt. 75: State v. Cro- 
teau, 23 id. 14; State v. Bell, 27 Md. 675; Common- 
wealth v. O'Connor, 107 Mass. 219. See also other 
cases cited in the brief of counsel for the State, as fol- 
lows: Murphy v. State, 9 Lea, 373; State v. Sims, 3 
Strobh. 137; State v. Hood, 51 Me. 363; Common- 
wealth v. Sullivan, 104 Mass. 552; George v. State, 39 
Miss. 570; State v. Green, 66 Mo. 632; State v. Tuller, 
34 Conn. 280. Sup. Ct. Kan. January, 1884. State v. 
Crimmins. Opinion by Valentine, J. (81 Kan. 376.) 
(See 52 Ind. 157; 56 id. 182; 12 N. W. Rep. 313; 19 Alb. 
L. J. 442.—Ep.] 


FORGERY—BILL OF EXCHANGE—‘* CURRENT FUNDS ” 
—UNSTAMPED,NO DEFENSE.—An instrument,described 
as a billof exchange in an indictment for forgery, was 
in the following form: ‘Staunton, Va., September 4, 
1882. Augusta National Bank, pay to J. Edwin Laird 
or bearer the sum of seventy-five dollars ($75), current 
funds.”’ Held, that the words ‘‘current funds” as 
used in the paper meant nothing more nor less than 
“current money,” and so construed, the instrument 
was negotiable. That in the absence of proof showing 
the law of the State of Virginia, where the instrument 
was drawn, to be different from that of Maryland, the 
character of the instrument was settled by the case of 
Hawthornv. State, 56 Md. 530, which holds that a 
check drawn on a bank is a billof exchange. That the 
fact that the check or instrument described in the in- 
dictment was unstamped constituted no ground of de- 
fense. One cannot, it is true, be convicted of the for- 
gery of a paper absolutely invalid upon its face, and 
which could not operate to the prejudice of another. 
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But it has never been held that an unstamped instru- 
ment is per se valid. Ou the contrary, the decisions 
are all the other way, and on two grounds, first, the 
stamp laws were intended as revenue laws, and to ren- 
der the contract invalid or inadmissible in evidence, it 
must appear by affirmative proof that the omission to 
stamp it was not the fraudulent intent to evade the 
law; and secondly, upon application to the proper of- 
ficer the stamp may be affixed upon the payment of 
the penalty, or without payment if the omission to 
stamp it was by reason of accident, mistake or inad- 
vertence, etc. 14 United States Statutes at Large, ch. 
184, §158; Campbell v. Wilcox, 10 Wail. 420; Black v. 
Woodrow and Richardson, 39 Md.195. Sup. Ct. Mary- 
land. October, 1883. Laird vy. State. Opinion by 
Robinson, J. (61 Md. 310.) 


NEW BOOKS AND NEW EDITIONS. 


De CoNJECTURIS ULTIMARUM VOLUNTATUM. 


Dissertatio pro gradu doctoris in jure civili. 
Emerton. Oxonii, MDCCCLXXXIV. 


A Wolseley P. 


This treatise, bearing the same title as Mantica’s 
“De conjecturis ultimarum voluntatum,”’’ has been 
sent to us by the publisher. It was composed in the 
Latin tongue, in deference to a request of the proper 
University authority of Oxford, as atest of the au- 
thor’s fitness for the degree of D. C. L. To our read- 
ers the treatise promises a two-fold interest: it bears 
upon an obscure branch of testamentary law, and it 
evinces the scholarship which is now expected of can- 
didates for the higher ranks of English university 
honors. 

The interpretation and construction of testamentary 
dispositions are arrived at through certain rigid can- 
ons, peculiar to a particular jurisprudence. This 
writer's endeavor has been to collate and compare the 
doctrines of the Roman and English systems of inter- 
pretation, and particularly those portions which re- 
late to conjectures or presumptions of law. The main 
dispute of the schools relates to the basis of interpre- 
tation: Shall this be the literal meaning of the words, 
or the intention of the testator? ‘* /i qui scriptum de- 
fendunt his locis plerwmque omnibus, majore autem 
parte semper usi sunt. Primwm loco communi nihil eos 
qui judicent nisi id quod scriptum sit spectare oportere ; 
et hoc eo magis si legitimum scriptum proferetur, id est 
aut testamentum ipsum aut ex testamento aliquid. In 
hoc ita commorari solent quasi nihil preeterea descendum 
sit, et quasi contradici nihil possit. 

* Postea facti aut intentionis cum ipso scripto; quid 
scriptum sit, quid factum, quid juratus judex ; quem lo- 
cum multis modis variare gaudent. Si aliud sensisse 
testator aliud scripsisse dicutur. ‘* Non oportere de ejus 
voluntate nos argumentari, qui ne id facere possemus 
indicium nobis reliquerit swe voluntatus ; multa incom- 
moda consequi, si instituatur ut a spriplo recedatur nam 
et eos qui aliquid scribant non existamaturos id quod 
scripserint ratum futurum; et eos qui judicent, certum, 
quod sequantur, nihil habituros si semel a scripto rece- 
dere consueverint.’’ (p. 11.) 

Those who favor aliberal construction maintain, on 
the other hand, that the testators themselves expected 
their intention to triumph over their words. It may 
be confessed, without detracting from the merits of 
his general position, that Mr. Emerton’s reasons for the 
more liberal course are not placed on the strongest 
foundations. They should have been stated with more 
fullness and precision to have been equal to his better 
atyle of reasoning. 





Mr. Emerton, differing from most English lawyers, 
adheres to the most liberal rules of construction, but 
he disputes the idea that English jurisprudence, in 
this respect and others, owes little tothe Romans, and 
he cites a few well-known instances to the contrary: 
“Quod tamen quam longe a vero abhorreat, ex iis judi- 
cari potest que in foro nostro quotidie versantur: vi- 
demus enim (ut omittam alia) legatorum fere jus omne, 
donationum tum mortis causa, tum propter nuptias, nec- 
non magna ex parte id quod de Societatibus hodie tenetur, 
ex Romanorum scriptis apertissime venisse.”’ (p. 17.) 

The author next traces the history of interpretation 
in England, and accounts for the divergence of the Fng- 
lish and the Roman rules. This part of his treatise is 
likely to prove both useful and lasting, as any rational 
account of Englisb interpretation is preferable to the 
chaos of results stated by the practical treatise writers. 
We know how the prevailing philosophy affected Ro- 
man law, and it is most interesting to perceive critical 
attention directed to the influence of the realist schoo] 
of logic on. the Tudor period of English law. 

Mr. Emerton’s illustrations from the Pandects are a 
leading feature of his essay. The Romans never have 
been surpassed in the application of principles to com- 
plex states of fact. Inno other respect did they at- 
tain such perfection, or are they so worthy of our ear- 
nest imitation. This truth, now universally conceded, 
is at the root of the classical revival in England. Mr. 
Emerton’s treatise, as well as Dr. Walker’s recently 
published selections from the Digest, already familiar 
to us, may assist in awakening alike interest in this 
country, where Roman law is too much neglected. 
Certainly when we reflect that hundreds of years ago 
lawyers of great practical skill and profound scholar- 
ship solved many of the juridical problems we are now 
engaged in, it seems curious that we should deliber- 
ately overlook their solutions. This induces us to say 
with Mr. Emerton: ‘Sed meos amicos, * * #* 
in quibus est studium, in Latium mitto, id est ad 
Romanos ire jubeo, ut ea a fontibus potius hauriant 
quam rivulos consectentur.”’ 

Of the style of Mr. Emerton's paper it would be un- 
becoming in us to speak; heis so heavily weighted by 
the vehicle of his expression. His words are always 
happily chosen, and if his construction is not that with 
which most of us are the more familiar, it is doubtless 
because Americans usually end their familiarity with 
the Latin tongue where the post-classical period be- 
gins. The moderns nearly always avoid the ablative 
absolute construction, preferring other modifiers of 
the predicate, and they rarely use the oratio obliqua, a 
legitimate mode of transferring other people’s sen- 
tences without quotation marks. One fault, peculiar 
to most modern writers of Latin, is observable in Mr. 
Emerton, the conversion of well-known English, or 
other European names, into university Latin. Why 
not William Blackstone instead of ‘“*Gulielmum de 
Nigro Lapide,”’ and Lord Mansfield instead of ‘‘ De 
Agrohominis Comite,’’ on the 18th page of this 
treatise? But this isa matter of taste, purely. We 
do not pretend to a criticism of Mr. Emerton’s Latin- 
ity. His learned treatise is worthy of both emulation 
and praise. 

Now that he has published this outline, it is evident 
that Mr. Emerton’s preparation is adequate to a fuller 
exposition of the subject, and we venture to hope that 
his next literary effort will be in such a direction, but 
in the vulgar tongue, so much more familiar to us all, 
and so much better adapted to a more accurate treat- 
ment of the English phase of the subject. 
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CURRENT TOPICS. 
UR readers will bear us witness, that we have 
not said any thing in a long time about ‘‘con- 
tingent fees.” Judge Henry, of Missouri, in a re- 
cent address has alluded to the subject, it seems, 
but the address has not come to our notice. The 
Central Law Journal remarks: ‘A noticeable feat- 
ure of Judge Henry’s address to which we made re- 
cent allusion was his criticism of the practice of 
taking cases for contingent fees. A great deal of 
the criticism of judges is, the judge says, due to 
this habit. The attorneys are by force of such stip- 
ulations substantially parties to the suit. More, he 
has ‘the double interest of the party and attorney, 
and smarting under his defeat, only gets the satis- 
faction for his labor derived from stalwart Anglo- 
Saxon denunciation of the court, to whose rulings 
he attributes his loss,’ ‘It were far better,’ says the 
judge, for the bar and their clients and the courts, 
if the attorneys would adopt and inflexibly adhere 
to the rule of charging a reasonable, fixed compen- 
sation for their services, and let the clients take all 
the chances of the litigation. If this were the in- 
variable practice, many cases which now find their 
way to appellate courts, would never be commenced 
in the lower courts, or would end there. And these 
ure the cases in which attorneys most frequently 
unreasonably complain of the decisions of the ap- 
pellate courts.’ These observations of the learned 
judge will bear careful consideration. There can be 
no doubt that the practice alluded to has many more 
unpleasant consequences than those mentioned by 
the judge. It encourages dishonest litigation, and 
often is an incentive to unprofessional conduct. It 
makes counsel desperate, oftentimes, and we all 
know the moral feelings of one in desperate straits. 
Still with all the disadvantages which may accrue to 
the public from the practice, there is one thing in 
its favor which has never been disproved, i. e., that 
it greatly assists the poor man in obtaining justice 
against wealthy, oppressive corporations, who would 
otherwise, by force of their bullying course, and 
possession of what the victims of their dereliction 
of duty have not, oblige them to seek no redress, or 
content themselves with a small proportion of their 
dues. Such a gain is so desirable that it may well 
be considered whether it does not overbalance the 
disadvantages of the practice.” We have on former 
occasions suggested that the best and simplest 
road out of the difficulty is to have laws enacted 
giving a lien for reasonable counsel fees as well as 
attorney fees. This would amply protect counsel, 
and at the same time do away with the practice of 
robbing clients under the pretext of asserting their 

rights against powerful corporations. 


Voit, 80 —No. 13. 





From a recent number of ‘‘ Pump Court ” we ex- 
tract the following from a summary of and remarks 
upon an address by Sheriff Wilson, of the Aberdeen 
Chamber of Commerce, on a code of criminal law : 
‘‘In spite of the venerable fiction, nobody actually 
knows the law ; and notwithstanding our buoyant 
readiness to worry along somehow, under the dim 
impression that the law is incomprehensible and 
probably in antithesis to justice, it does seem 
passing strange that the foremost commercial nation 
of the world should not yet be provided with a 
simple, complete and authoritative statement of its 
commercial law, intelligible to every. trader in the 
country. * * + The various objections to a Com- 
mercial Code, like somany more lions in the way, 
require only to be faced with decision in order to 
be overcome. Where is the good of sneering at 
foreign codes when the people that use them 
proudly point to greately facilitated business and 
greatly diminished litigation? It is hardly worth 
while to answer the argument, that under our pres- 
ent laws, English commerce has attained proportions 
vastly greater than the commerce of any other 
nation ; for surely this greatness has been reached 
in the very teeth of the confusion of our laws, and 
not through the oeneficent aid of that confusion. 
It is a wholly imaginary objection that codification 
cramps the law and prevents the introduction of 
necessary amendments. If any one is inclined to 
dispute that the laws of Great Britain are in a con- 
dition eminently requiring codification, let him 
consider the endless voluminousness of statutes and 
decisions, with all their obscurities and contradic- 
tions, the difficulty that even the professional jurist 
experiences in reaching a clear idea of the whole 
law on any particular subject, and the frequent and 
tedious litigations in our courts over the first prin- 
ciples of commercial law. ‘If you take any ordin- 
ary legal treatise — say Benjamin on Sales — there 
are single lines in it which must have cost hundreds 
of pounds to settle. According to foreign experi- 
ence, the great bulk of such litigation has been un- 
necessary. No doubt the cost of a code would be 
something, but it would be inconsiderable compared 
with the amount we spend on avoidable litigation, 
and it would fall upon the nation at large, and not 
upon the individuals who are unfortunate enough 
to be the victimsof a legal ambiguity.’ To such 
as argue that a Commercial Code for the United 
Kingdom is impracticable owing to the radical dif- 
ferences between Scotch and English commercial 
law, Sheriff Wilson points out that this is a com- 
plete misapprehension, and that the commercial law 
of England and of Scotland are, in fact, substanti- 
ally the same; and he points also to the vastly 
greater differences that existed in the various prov- 
inces now united under the different continental 
codes. That the mass of our law is too extensive 
for codification is a very unsafe objection; indeed, 
as Sheriff Wilson considers, ‘ the fact that our law 
is well developed in detail, is rather an encourage- 
ment for us to go on with its codification than the 
reverse, It supplies the strongest reason why we 
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require codification.” * * * Such a wholly com- 
petent and mature address as this (which we have 
merely summarized) shows strikingly how the diffi- 
culties of a great project — the bogeys of ignorance 
and laziness and insular prejudice — are dissipated 
at the touch of real knowledge and the advance of 
courageous resolution.” 





A correspondent writes us: ‘‘ One object I had in 
writing was to say how interested I have been in 
the perusal of some ‘‘Odds and Ends” and “: 
Legal Romance,” in numbers of July 19, and Sep- 
tember 6, of your journal. I hope I may not be 
deemed hypercritical in remarking that your corre- 
spondent in the former seems to intimate that Sir 
John Kerslake is still living, ‘‘and may perhaps 
be still seen at the Temple Church,” etc., whereas 
Sir John has been dead some two or three years. 
Again, the writer of ‘‘ A Legal Romance,” etc., says 
that Mr. Kennedy, who so gallantly won Mrs. 
Swinfen’s case by indomitable pluch, perseverance 
and industry pitted against an array of legal talent 
on the other side, supported by judicial leanings 
and the class sympathy of county influences, was 
disbarred and died of a broken heart, etc. That 
Mr. K. died broken hearted and ruined is quite 
true, but that he was disbarred is incorrect. In 
deference to the expressed judicial opinion that he 
had been guilty of a breach of professional etiquette 
in entering into a contract with his client for a con- 
tingent fee, the Benchers of his Inn of Court 
thought it right to mark their disapproval of such 
an act by discommoning or discommuning him for 
six months; 7. e. forbidding him to dine in the Hall 
or to use the library of the Inn during that period, 
publicity of such censure being posted on the screens 
of such respective buildings. In one word — send- 
ing him to Coventry. This is however something 
far short of being disbarred, and I can person- 
ally testify that some six or seven years after 
the infliction of this somewhat impotent and craven 
sentence Mr. Kennedy was still practicing at the 
bar, as I was about that period associated with him 
as junior counsel in a case on the Oxford Circuit, 
where he was specially retained for the occasion. 
Mr. Kennedy was one of the best Greek scholars in 
England — first of his year, I believe, in the Classi- 
cal Tripos at Cambridge, and besides carrying off 
other prizes, he was elected a “ellow of Trinity 
College of that University, and never to my knowl- 
edge did any thing to ‘disgrace’ himself, as hinted 
by your correspondent, though I am well aware of 
the alleged ‘unsavory statements’ referred to, 
which even though fairly attributed to him, savor 
rather of Mr. Kennedy’s bad taste and the ebulli- 
tions of irritation than of criminality or breach of 
confidence. At all events I desire to rescue the 
memory of a deceased friend from the imputation 
which a disbarral implies.” 





NOTES OF CASES. 


r State v. Burnham, 56 Vermont, 445, it is held 
that consent to engage in a boxing match is 
not a defense to an indictment for a breach of the 
peace, and that evidence is inadmissible to prove 
that such matches are common and harmless. The 
court said: ‘“‘ We have to consider this case as pre- 
sented by the exceptions. It is true, as contended 
by the respondent’s counsel, that sparring or box- 
ing with gloves manufactured for that purpose, as 
conducted and engaged in ordinary athletic sports, 
is not unlawful, nor a breach of the peace. It may 
be that such sports, properly conducted, are both 
healthful and promotive of physical vigor and de- 
velopment, and should be encouraged. But such 
pugilistic exercise may be abused and carried be- 
yond the limits of heathful and lawful exercise and 
sport. It may be so conducted as to create a 
breach of the peace. It may even degenerate into 
a prize fight. Many of the circumstances detailed 
in the exceptions, the agreement to engage in the 
match, giving notice, having seconds, a referee, 
rules, a ring, etc., are not inconsistent with lawful 
sport, nor yet with a breach of the peace. Neither 
is the fact that slight injuries were inflicted upon 
the contestants determinative of the character of 
the engagement. * * * The only question re- 
served was whether the consent of the combatants 
would prevent their acts from being a breach of the 
peace. Clearly, such consent would not necessarily 
give character to their acts and prevent their be- 
coming a breach of the peace. The conduct — 
quarreling, challenging, assaulting, tumultuous and 
offensive carriage, etc., which the statute declares 
to be a breach of the peace —is capable of being 
consented to by all the parties guilty of it. Con- 
sent therefore was not at all determinative of 
whether the respondent and Bloxham were guilty 
of a breach of the peace by their acts and conduct 
on the occasion complained of. The court were 
correct in instructing the jury that their consent to 
engage in such acts and conduct was not determin- 
ative of the quality of the same in regard to guilt 
or innocence. Their acts and conduct might have 
all the elements of a breach of the peace notwith- 
standing such consent. Neither was the respond- 
ent entitled to have admitted the offered evidence 
to show that such matches were common and harm- 
less amusements, innocent and proper exercises, 
practiced in the universities and colleges in this 
country. Such evidence was not at all determina- 
tive of, nor helpful in determining, the character 
and quality of the contest between the respondent 
and Bloxham, as conducted by them on the occa- 
sion complained of. Nor was there error in not 
giving the huge boxing gloves to the jury to exam- 
ine. Probably if it had allowed the jury to make 
such examination it would not have been error. 
Whether it would or would not order such examina- 
tion was largely in the discretion of the County 
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Court. The gloves furnished no criterion by which 
to judge of the character of the contest, nor of the 
manner in which it was conducted.” 


The question of the necessity of a flagman at a 
railway and highway crossing is considered in 
Coyle v. Long Island Railroad Co., 33 Hun, 38. It 
is held that the omission to station a flagman may 
be considered as a circumstance bearing on the 
question of negligence, yet it is not conclusive. 
The court cite Beisiegel v. New York Cent. R. Co., 
40 N. Y. 9; Grippen v. Same, id. 46; Weber v. Same, 
58 id. 458; McGrath v. Same, 59 id. 468; 63 id. 
522; Houghkirk v. Pres’t, etc., Delaware and Hudson 
Canal Co., 92 id. 219. The court said: ‘‘In Beisie- 
gel v. New York Central Railroad Co., 40 N. Y. 9, 
in which the judge charged the jury substantially 
that it was a question for them to determine 
whether the crossing referred to in that case was in 
so populous a portion of the city that it was due to 
the public safety and common prudence that the 
company should keep a flagman stationed at that 
point, and if they determined that it was then an 
omission to do so was negligence, the court de- 
clared that the charge was error, and a new trial 
was granted. And in Grippen v. New York Central 


Railroad Company (same vol., p. 46), the court said: 
‘The question to be submitted to the jury is not 
therefore whether in their judgment due care re- 
quired the railroad company to keep a flagman at 
the station to give warning; not whether that was a 


5) 

suitable mode of giving notice of the approach of 
a train; not what signal would be sufficient to give 
such notice. But the question is whether, under 
the actual circumstances of the case, the company 
exercised reasonable care and prudence in what 
they did, and whether its neglect caused the injury 
complained of.’ In Weber v. New York Central Rail- 
road v. Company, 58 N. Y. 458, the court said: 
‘The judge had before distinctly instructed the 
jury that there was no law making it the duty of 
the defendant to have a flagman, and that it was 
not negligence in it not to have one at this particu 
lar street crossing ;’ and further, ‘‘thus one of the- 
errors that led to areversal of the judgment in 
Beisiegel v. New York Central Railroad Company, 
and Grippen v. The Same, was avoided,’ And in 
McGrath v. New York Central and Hudson River 
Railroad Company, 59 N. Y. 468, it was held that 
where a railroad company had been accustomed to 
keep a flagman at a crossing, the fact of his absence 
or withdrawal did not excuse a traveler from the 
charge of negligence in omitting the use of his 
senses. He had no right to interpret the absence 
as an assurance of safety. And it was declared 
that in an action to recover damages for injuries 
sustained by a traveler at a crossing, the receipt of 
evidence of such custom, and that the flagman was 
absent at the time of the accident, was error. 


last cited 
the 


‘*The case 
was again before 


(the McGrath case) 
Court of Appeals (see 





63 N. Y. 522) when the cases referred to 
were discussed, and although the court seems 
to have changed its rule in that case on a 
question of evidence as to the custom of having a 
flagman, nevertheless it declared that it had been 
decided that it was not the duty of a railroad com- 
pany to keepa flagman ata crossing, and it was 
not chargeable with negligence for the omission of 
any such supposed duty. The principle involved 
in this proposition is discussed elaborately. The 
court said in the course of the discussion: ‘In a 
given case the evidence of the absence of a flag- 
man is received, and the judge charges the jury 
that if they find that it was the duty of the de- 
fendant, under the circumstances, te keep a flag- 
man at the crossing, the omission of that duty is 
negligence, which may make the defendant liable. 
Under such a charge that duty is made the central 
and controlling fact, and if the jury should find 
that the defendant had run its train with the great- 
est care in other respects, and that it was guilty of 
no other negligence, and yet should find that it had 
omitted that duty, they could find a verdict against 
the defendant. * * * Under such a charge as I 
have supposed, the jury is put in the place of the 
Legislature, and its decision as to the duty has the 
force of statute law, and hence such a charge has 
properly been condemned by the courts of this 
State.’ ‘In another case,’ the court continued, 
‘the evidence is received, and the jury is charged 
that the defendant owed no duty to any one to 
keep a flagman at the crossing, but that its sole 
duty to travellers upon the highway was to run and 
manage its trains with proper care, so as not to in- 
jure them in the exercise of their lawful rights, and 
that upon the question whether such care was exer- 
cised, they must consider all the circumstances ex- 
isting at the time and place of the accident, and 
among them the fact of the absence of a flagman 
at the crossing. In such a case a proper use is 
made of the evidence, and the charge is liable to 
no just criticism.’ In the case of Houghkirk v. 
President, etc., Delaware and Hudson Canal Company, 
92 N. Y. 219, the plaintiff requested the court to 
leave it tothe jury as a question of fact to say 
whether, under the circumstances disclosed by the 
evidence, the defendant should have had a flagman 
at the crossing. The court answered: ‘I have done 
so.’ The court then added: ‘I said I would not 
charge, as matter of law, whether the company 
was or was not bound to have a flagman there; it 
was a question for the jury to say under the cir- 
cumstances;’ and the defendant again excepted. 
The Court of Appeals said: ‘The charge in this 
respect was substantially the same as that in Grip- 
pen v. New York Central, for which the judgment 
was reversed. In both instances the jury were al- 
lowed to find that due care required the presence 
of a flagman, and that the omission to station one 
at the crossing was negligence on the part of the 
railroad company.’ And the court further said: 





‘The true rule and the proper distinctions were 
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well stated in McGrath v. New York Central and 
Hudson River Railroad Company, 63 N. Y. 528. It 
was there said it would be error for a judge to in- 
struct a jury that it is the duty of a railroad com- 
pany to keep a flagman at a crossing, or to submit 
to a jury the question whether it ought to have 
kept a flagman there;’ and the court said the rea- 
son was carefully pointed out; that a railroad com- 
pany is not bound and owes no duty so to station a 
flagman, and negligence cannot be predicated of 
the omission; that the fact may be proven as one of 
the circumstances under which the train was moved, 
and by which the degree of care requisite in its 
handling and running may be affected; so that the 
question never is whether there should have been a 
flagman, or one ought to have been stationed at 
the crossing, but whether, in the view of his pres- 
ence or absence, the train was moved with pru- 
dence or negligence. And the court said further: 
The jury ‘must have gone to their deliberations 
with the final impression upon their minds that 
they were at liberty to find that the defendant 
ought to have stutioned a flagman at the crossing, 
and that omission constituted negligence upon 
which a verdict could be founded. For this error 
we think there should be a new trial.’ This case is 
the latest exposition of the law relative to the 
stationing of flagmen in the management of rail- 
roads.” See Pittsburgh, Cincinnati and St. Louis 
Ry. Co. v. Yundt, 78 Ind. 373; 8. C.,41 Am. Rep. 580; 
Welsch v. Hannibal and St. Jo. R. Co., 72 Mo. 451; 
8. C., 37 Am. Rep. 440. 


—_>—_———. 


THE TEMPLE CHURCH. 





FTER a few years’ absence from London it is 
hardly safe to assume the present existence of 

any old landmark, but we hope the much decorated 
barber’s shop in Fleet street, just within Temple 
Bar, has escaped the fate of its better known neigh- 
bor, the old Bar itself, and still remains with its 
bold inscription informing the passer-by that here 
once stood the palace of Henry VIII. A second 
Elia would find matter for an essay in such an in- 
stance of the irony of history, but the mantle of 
Elia, alas! has not fallen upon any successor, and 
our purpose is not to moralize, but to turn once 
more, as in the happy days of yore, down the arch- 
way under the shop, and descending the flight of 
steps to enter the ancient and solemn portal of the 
Temple church. What an airy architecture have 
we here! How original and striking the effect of 
the old octagon chapel —of which the first stone 
was laid by an eastern patriarch in the early crusad- 
ing days —opening into the younger but still 
ancient oblong, forming now the principal build- 
ing. Around us lie the crusaders themselves, with 
legs crossed, and their great guards by their sides, 
while over our heads the quaint gargoyles show 
the exuberant wit of monastic fancy. How some 
old fellow must have chuckled to himseif when he 
knocked off this poor sinner’s head, with the devil 











actually eating his ear! Truly Rabelais was not 
without predecessors who writ their mocking tales 
in stone. 

But we pass through the barrier and enter the 
main building. Our lady companions are ushered 
to their separate seats at the side, and we bache- 
lors for the nonce must take our places in the mid- 
dle pews, for the separation of the sexes still re- 
mains a custom of this church, handed down from 
the old monastic times. A chorister boy is busy 
arranging music books. A distant strain of rehear- 
sal reaches us from the outer buildings, and we 
may therefore safely conclude that we have a quar- 
ter of an hour to spare before service commences. 
We notice the clean spring of the arches from the 
darkly glistening, many columned pillars, the rich, 
soft colors of the roof, the purple windows, the 
quiet, unobstrusive completeness of the whole 
building, and we admit that the Honorable Socie- 
ties of the Inner and Middle Temple have indeed 
known how to build to Goda church worthy of 
their old and noble guild. We recall, too, the 
many famous divines that have preached here, from 
the sad and serious Hooker, the stately periods of 
whose ‘‘ Ecclesiastical Polity ” still delight the stu- 
dent of Elizabethan literature, down to the present 
distinguished master, C. J. Vaughan, whose ser- 
mons are a model of cultured power. 

Even this afternoon we notice in the congrega- 
tion many a famous man. Yonder, pathetic in his 
blindness, sits the beloved Sir John Karslake, and 
next to him is Sir Thomas Chambers, recorder of 
the city, whilst just behind them, also amongst the 
Benchers of the Middle Temple, we espy the ruddy 
countenance of the Prince of Wales. Over against 
them, on the Inner Temple side, sits old Lord 
Chelmsford, erst chancellor, close to his successor 
on the woolsack Cairns, and further on, Selborne, 
who in his turn has ousted Cairns, is cheek by jowl 
with the last of the chief barons, Sir Fitzroy Kelly. 
The Temple congregation is probably the most 
intellectual and distinguished in London, and it is 
no ordinary ordeal a preacher bere has before him. 

Now let us see what music we are to have, and 
whilst we are examining our anthem and church 
books we do not fail to note the winged pegasus 
stamped thereon, the emblem of the Inner Temple. 
We are just deepin the learned examination of 
cathedral music, which precedes the chorals, when 
the melodious thunder of the organ awakes our at- 
tention. Nor must we omit to notice this famous 
instrument, peculiar in having six black keys to 
each octave, to wit, a B minor distinct from the D 
sharp, built by Smith, the father of English organ 
building, in tempore Charles II. The construction 
thereof was a subject of competition between the 
aforesaid Smith and the then equally renowned 
Renatus Harris. Both rivals erected an organ in 
the church, and the cognoscenti of the day were at a 
loss to decide which to select, til! ultimately the 
choice was left to Chief Justice Jeffreys of bloody 
Assize infamy, who pitched upon the one which, 
greatly augmented and improved, now delights 
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us with its soft fullness of tune. 
has Hopkins, the present organist, to whom the 
English church is indebted for some of its most 
beautiful services and anthems, presided at its 
keys, and long may he remain an institution of the 
Temple. 

And now the choir and clergy enter, and even- 
song commences. We will not dilate upon the 
well-matched voices of the boys, the harmony of 
the chorus, and the sweetness of the solos, but the 
most unmusical hearer cannot but be struck by the 
exceptional effect of the hymn singing in which 
the voices of the whole congregation join. Each 
person has the tune before him, and the majority of 
the worshipers being sufficiently skilled in music 
to take their parts, the result is a grand volume of 
harmonious sound. The preacher this afternoon is 
the reader, Ainger, a quiet scholar, whose thought- 
ful cogent discourses have in large part remained 
in our memory (a memory not too prone to retain 
sermons), even after the lapse of years. The pulpit 
candles throw into strong relief his pale and wasted 
face, whilst the rest of the church is gradually 
shrouded in gloom, through which his well modu- 
lated voice sounds with strange effect, and it is 
with almost a start that we rise at the Ascription, 
and receive the peaceful benediction. Soon we are 
out in the dark and foggy streets, amongst the 
noise and rattle of the city, from which we have 
escaped for two quiet hours, and in our walk home- 
ward Milton’s noble lines came into our minds as a 
summing up of the afternoon: 

And let my due feet never fail 

To walk the studious cloister’s pale, 
And love the high embowed roof, 
With antic pillars massy proof ; 

And storied windows richly dight, 
Casting a dim religious light ; 

There let the pealing organ blow 

To the full voiced quire below, 

In service high and anthem clear, 

As may with sweetness thro’ mine ear 


Dissolve me into ecstasies, 
And bring all heaven before mine eyes.” 


—_————_q_—_—— 


PRESUMPTIONS FROM ALTERATIONS OF IN- 
STRUMENTS. 

Ruel. Alterations, erasures and interlineations ap- 
pearing onthe face of writings, whether under seal or not, 
are presumed to have been made before their execution or 
completion.(1) 


In Louisiana erasures and interlineations are pre 
sumed to be false or forged, and must be accounted for 
by the party ¢ setting up the instrument.(2) 








“() Cumberland Bank v. Hall, 6 6N. J. L, 215 (1822); Commis- 
sioners v. Hanion, 1 N. & McC. 554 (1819); Rankin vy. Blackwell, 
2 Johns. Cas. 198 (1801); Runnion v. Crane, 4 Blackf. 466 (1838): 
Commercial Bank v. Lum, 7 How. (Miss.) 414 (1843); Reed vy. 
Kemp, 16 Ill. 445 (1855); Jourden v. Boyce, 33 Mich, 302 (1876); 
Stevens v. Martin, 18 Penn. St. 101 (1851); Little v. Herndon, 
10 Wall. 31 (1869); Malavin v. United States, 1 id. 288 (1863); 
Smith v United States, 2 id. 282 (1864); Ramsey v. McCue, 21 
Gratt. 349 (1871); Matthews v. _ uae 9 Mo. 705 (1846); Me- 
Camick v. Fitzmorris, 39 id. 24 (1866); Acker v. Ledyard, 8 
Barb. 514 (1850); Gooch v. Bryant, 13 Me. 365 (1836); Crabtree 
v. Clark, 20 Me. 337 (1841); Clark v. Rogers, 2 id. 147 (1822); 
Wickes v. Caulk, 5H. & J. 41 (1820); Milliken v. Martin, 66 Il. 
13 (1872); Putnam v. Clark, 27 N. J. (Eq.) 412 (1878); Wickoff’s 
Appeal, 15 Penn. St. 218 (1830). 

(2) McMicken y. Beauchamp, 2 La. 290 (1831). 


For many a year 








ILLUSTRATIONS. 

1. A deed is produced by the grantee. Thereis an 
erasure in the description clause and another in the 
covenants. The erasures are presumed to have been 
made by the parties or the scrivener before the deed 
was executed and delivered.(3) 

2. A will is produced for probate. There is an alter- 
ation in the name of one of the legatees. It is pre- 
sumed that this was made before it was signed.(4) 

3. B. sues C. on a promissory note made by C. There 
is an alteration and erasure in the amount payable. 
These are presumed to have been made before it was 
signed.(5) 

4. On the face of an assessment an erasure appears. 
The presumption is that this was made before it was 
signed. (6) 

5. There is an alteration in the minute book of acor- 
poration. The presumption is that it was made be- 
fore the book was signed.(7) 

6. There is an alteration in the return made by an 
officer, it appearing to have been first written that a 
notice had been posted in two public places, the word 
“‘two’’ being altered to ‘‘the” in the same hand and 
ink. The presumption is that this alteration was made 
before the signing of the return.(8) 

In the early history of the common law the judges 
examined the question themselves, and if the deed or 
other instrument appeared to be interlined they re- 
fused to admit it. Subsequently this practice was al- 
tered, and the question whether the alteration was 
made before or after the delivery of the deed was left 
to the jury. And finally the presumption of law was 
raised that the alteration had been made before the de- 
livery, on the ground that any other view would be a 
presumption in favor of fraud and forgery.(9) In the 
United States the rule, except in one State, seems to 
be well established that the presumption will be in fa- 
vor of the validity of the instrument. In a Georgia 
case it was said: ‘‘The rule may now be thus stated: 
An alteration of a written instrument, if nothing ap- 
pears to the contrary, should be presumed to have 
been made at the time of its execution. But generally 
the whole inquiry, whether there has been an altera- 
tion, and ifso whether in fraud of the defending party 
or otherwise, to be determined by the appearance of 
the instrument itself or from that and other evidence 
in the case is for the jury.(10) 

“Tn this conflict of opinion,’’ says Woodruff, J., after 
an exhaustive review of all the authorities,”’ it appears 
to me that the sensible rule and the rule mostin ac- 
cordance with the decisions of our own State, is that 
the instrument, with all the circumstances of its his- 
tory, its nature, the appearance of the alteration, the 
possible or probable motives to the alteration, or 
against it, and its effect upon the parties respectively, 
ought to be submitted to the jury; and that the court 
cannot presume from the mere fact that an alteration 
appears on the face of the instrument, whether under 
seal or otherwise, that it was made after the signing. 








(8) Cases cited in last note. 

(4) Id. 

(5) Id. 

(6) North River Meadow Co. v. Shrewsbury Church, 22 N.J. 
L. 427 (1850). f 

(7) Stevens Hospital v. Dyas, 15 Ir. Eq. (N. S.) 405 (1863). 

(8) Boothby v. Stanley, 34 Me. 515 (1852). “‘ Fraud,” said the 
court, ‘‘ cannot be presumed unless the ordinary rules of pre- 


sumption of honesty and innocence be disregarded. The al- 
teration of any legal instrument in the absence of proof or 
satisfactory explanation to the contrary, should be presumed 
to have been made simultaneously with the instrument or be- 
fore its execution.” 

(9) Tatum v, Catamore, 16 Q. B. 745 (1851). 

(10) Printup v, Mitchell, 17 Ga. 564 (1855). 
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Some alterations may be greatly to the disadvantage 
of the holder or party setting up the instrument. 
Shall it be presumed that he made them unlawfully 
against his own interest? Others may be indifferent 
as to him, and favorable to some other. No presump- 
tion in such case can exist against him.(11) 

In Beaman v. Russell(12) the question is discussed 
and the authorities reviewed at great length, and the 
correct rule said to be that the alteration of a written 
instrument, if nothing appear to the contrary, should 
be presumed to have been made at the time of its exe- 
cution, but that the question in the evidence should 
besubmitted tothe jury. “Amidst the conflict of au- 
thorities in this country,” said Hall, J., ‘and with the 
little aid that can be derived from the modern English 
cases I should be disposed to fall back upon the ancient 
common-law rule, that an alteration of a written in- 
strument, if nothing appear to the contrary, should be 
presumed to have been made at the time of its execu- 
tion. I think this rule is demanded by the actual con- 
dition of the business transactions of this country, 
and especially of this State, where agreat portion of 
the coutracts made are drawn by the parties to them, 
and without great care in regard to interlineations and 
alterations. To establish an invariable rule, such as 
is claimed in behalf of the defendant, that the party 
producing the paper should in all cases be bound to ex- 
plain any alteration by exhaustive evidence would, I 
apprehend, do injustice in a very great majority of 
cases in which it should be applied. Such a rule might 
be tolerated—might perhaps be beneficially adopted in 
a highly commercial country like that of Great Britain 
in regard to negotiable paper, which is generally writ- 
ten by men trained to clerical accuracy, and is upon 
stamped paper, the very cost of which would induce 
special care in the drawing of it; but Iam persuaded 
its application here could not be otherwise than inju- 
rious. It is not often that an alteration can be ac- 
counted for by exhaustive evidence, and to hold that 
in all cases such evidence must be given without re- 
gard toany suspicious appearance of the alteration, 
would, I think, in many instances, be doing such mani- 
fest injustice as to shock the common sense of most 
men.” 

In an early casein Pennsylvania Chief Justice Mc- 
Kean had ruled that an interlineation in a deed would 
be presumed to have been made after its execution.(13) 
But this decision is no longer law in that State, all the 
subsequent cases leaving it to the jury to decide on the 
evidence whether the alteration was made before or 
after the execution.(14) 

In Ohio it is laid down that where an alteration ap- 
pearing on the face of aninstrument is not peculiarly 
suspicious and beneficial to the party seeking to enforce 
it, the alteration willbe presumed to have been made 
either before execution or by agreement of the parties 
afterward.(15) 

In Burnham v. Ayer(16) it is said: “Although a dif- 
ferent rule prevails in other jurisdictions, it has been 
holden, and may be regarded as settled, in this State, 
that in the absence of evidence or circumstances from 
which an inference can legitimately be drawn as to the 
time when it was actually made, every alteration of an 


instrument will be presumed to have been made after 
its execution.’’ The instrument in this case was adeed 
and the alteration was in the description. 

In Hill vy. Barnes(17) the date in a note which had 
originally been written May 4 had been altered to 
April 4. No evidence when the alteration was actually 
made was given, but a verdict for the plaintiff was 
taken by consent, subject to the opinion of the higher 
court. The Supreme Court ordered a new trial. ‘In 
the absence of all evidence,”’ said Parker, C. J., “ either 
from the appearance of the note itself, or otherwise, to 
show when the alteration was made, it must be pre- 
sumed to have been made subsequent to the execution 
and delivery of the note. This rule is necessary for 
the security of the maker, who must otherwise take 
evidence of the appearance of the note when it is de- 
livered, in order to protect himself against alterations 
subsequently made without his privity.”’ And the 
case was followed in Humphreys v. Ludlow(18), decided 
in 1845. 

Two exceptions to this rule obtain in the English 
courts for reasons in one case never, and in the other 
hardly ever, applicable here. Alterations and inter- 
lineations appearing on the face of a will are presumed 
to have been made after their execution. This pre- 
sumption is made by the court for the purpose of car- 
rying out more effectually the provisions of the Wills 
Act,which makes void all obliterations, interlineations 
or other alterations in a will after execution unless 
affirmed on the margin and attested by witnesses. (19) 
Nevertheless in some of the more recent cases the 
English judges have shown aninclination not to make 
any presumption even here. In Widliams v. Ashton(20) 
Wood, V. C., said: ‘I find numerous alterations in 
this will, as to which the only information afforded by 
the testatrix is that she said she had made alterations 
without specifying what the alterations were which 
she had so made. I do not think that it is quite a cor- 
rect mode of stating the rule of law to say that altera- 
tions in a will are presumed to have been made at one 
time or at another. The correct view, as enunciated 
in the case of Doe v. Palmer(21), is that the onus is cast 
upon the party who seeks to derive an advantage from 
an alteration in a willto adduce some evidence from 
which a jury may infer that the alteration was made 
before the will was executed. I do not consider that 
the court is bound to say that it will presume such al- 
teratious to have been made cither before or after exe- 
cution. With regard toa will, Ido not see any neces- 
sary presumption of the kind. As to a deed, a pre- 
sumption is considered to exist that alterations have 
been made before execution, because if you pre- 
sume them to have been subsequently introduced you 
presume a crime; but even that view has only recently 
beenadopted. With respect to a will, this reasoning 
has no application. There is no crime in a testator 
choosing to make alterations in his own will, and all 
that can be said with respect to such alterations as 
these is that wedo not know when they were made, 
Now a testator cannot reserve to himself a power of 
making future testamentary gifts by unaltered instru- 
ments. Ifa general statement by a testatrix that she 
had made some alterations in her will were to give val- 





(11) Maybee v. Sniffen,2 E. D. Smith, i (1851). 

(12) 20 Vt. 205 (1848). 

(13) Morris v. Vanderon, 1 Dall. 67 (1782). And see Paine v. 
Edsell, 19 Penn. St. 178 (1852); Prevost v. Cratz, Pet. C. C. 364 
(1816); Taylor v. Crowninshield, 5 N. Y_ Leg. Obs. 209 (1816). 

(14) Stall v. Berger, 10S. &. R. 171 (1823); Babb v. Clemson, 
id. 424 (1823); Banuyhn v. Bank of Washington, 14 id .422 (1826); 
Hefflinger v. Shutz, 16 id. 46 (1827); Hudson y. Reel, 5 Penn. 
St. 279 (1847); Vanhorne v. Dorrance, 2 Dall. 306 (1795). 

(15) Huntington v. Finch, 3 Ohio St. 445 (1854). 

(16) 35 N. H. 361 (1857). 





(17) 1L N. H. 395 (1840). 

(18) 13 N. H. 385. 

(19) Greville v. Tyler, 7 Moore P. C. 320 (1851); Cooper v. 
Brockett, 4 id. 414 (1844); Tatum v. Catamore, 16 Q. B. 745 
(1851); Shallcross v. Palmer, 15 Jur. 836 (1852); Taylor v. 
Mosely, 6 C. &. P.278 (1833); Christmas v. Whonyates, 3 Swab. 
& Tr. 81 (1862); Simmons v. Rudall, 1 Sim. (N. 8S.) 136 (1850); 
Buck v. Buck, 6 Ecc. & Mar. 581 (1848); Re Duffy, Ir. Rep., 5 
Eq. 506 (1871). 

(20) Johns. & M. 115 (1860). 

(21) 16 Q. B. 747. 
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idity to any alterations found in the instrument after 
her death that would enable her at any time after such 
statement to make as many unattested alterations as 
she pleased. I apprehend the rule is that those who 
propound a doubtful instrument must make the doubt 
clear. I cannot tell what alterations the testatrix 
made before attestation,or what interests might be af- 
fected by alterations subsequently made. Not being 
able to say which alterations are valid, I cannot give 
effect to any of them.’’(22) 

Secondly, in the case of bills of exchange and prom- 
issory notes required by statute to be stamped, the 
English courts make it incumbent oua party produc- 
ing such an instrument to explain any alteration before 
it can be introduced in evidence. (23) But,as pointed out 
by Hall, J.(24), there are reasons for the ruling under 
the English Stamp Act which donot apply in other 
cases. The defect of the common-law rule of proof is 
to protect one party against the fraud of another; that 
of the statute to protect the revenue from the fraud of 
allparties. ‘“Ifan alteration be against the interest 
of the party claiming or be apparently in the hand- 
writing of the party defending, and in either case were 
no eppearances calculated to excite a suspicion of an 
intended fraud upon the latter party, it might be un- 
just to the party claiming to cast upon him the burden 
of showing by extraneous evidence when the altera- 
tion was made. But these considerations can have no 
weight under the Stamp Act. The question under 
ihat statute is not by whom or how the alteration was 
made, but merely the time when. Oue rule of evi- 
dence might perhaps be necessary to protect the inter- 
ests of the government, while another might be quite 
sufficient for the preservation of those of the parties. 
And for the detection of fraud upon the revenue and 
to prevent its recurrence, a more stringent rule of 
proof may be required in England by considerations of 
public policy than justice to the parties would other- 
wise demand.”’ And itis said by the learned judge, in 
the course of his opinion in this case, that the single 
question upon whom the burden of proof devolves to 
account for an alteration ina written instrument with 
reference to a supposed fraud upon the party, has never 
been presented to the English court in any of these 
cases. It has always been coupled withand been over- 
ridden by the more extended question in regard to a 
supposed fraud upon the revenue. 


Rute Il. But where the alteration is in a different 
handwriting from the rest of the instrument(a); or in a 
different ink(b); or isin the interest of the party setting it 
up(c); or is suspicious on its face(d); or the execution 
of the instrument is denied under oath(e), the burden of 
proof rests on the party producing the instrument lo ex- 
plain it to the satisfaction of the tribunal. 


The authorities seem to be uniform on this point, 
viz., that when the alteration is suspicious on its face, 
and beneficial to the party setting it up, he must ex- 
plain it to the satisfaction of the jury.(25) 

An alteration in a note after its delivery is presumed 








(22) And see Re Cadge, L. R., 1 P. & D. 543 (1868). 

(23) Johnson v. Duke of Marlborough, 2 Stark. 313 (1818); 
Bishop v. Chambre, 3 C. & P. 55 (1827); Knight v. Clements, 8 
Ad.& El. 215 (1838); Clifford v. Parker, 2 Man. & Gr. 910 (1841); 
Caress v. Tattersall, 2 Man. & Gr. 891 (1841); Anderson v 
Weston,6 Bing. N. C. 302 (1840); Leykauff v. Ashford, 12 
Moore, 281 (1827); Sibley v.Fisher, 7 Ad. & El. 444 (1837); Hen- 
man & Dickinson, 5 Bing. 183 (1828). 

(24) Beaman v. Russell, ante. 

(25) Tillow v. Clinton Ins. Co., 7 Barb. 568 (1850); Herrick v. 
Malin, 22 Wend. 373 (1839); Croft v. White, 36 Miss. 455 (1858); 
Clark v. Eckstein, 22 Penn. St. 507 (1854); Newcomb v. Pres- 
bury, 8 Metc. 406 (1844); Gillett v. Sweat, 6 Ill. 475 (1844); Davis 
v. Carlisle, 6 Ala. 707 (1844). 





to have been made by the payee, and the burden is on 
him to show the assent of the maker. (26) 


ILLUSTRATIONS. 
(A.) 

1. Anaction was on a promissory note. The words, 
“with interest at eight per cent’’ seemed to be added 
in a different hand. The burden was on the plaintiff 
to explain the alteration. (27) 

In Cox vy. Palmer(28) McCrary, J., after saying: 
‘*What is the presumption in such acase? Upon this 
question there is an apparent conflict of authority. I 
think however it is apparent only, and not real. There 
are cases in which it has been held that an interlinea- 
tion is presumably an unauthorized alteration of the 
instrument after execution, and that the burden is 
upon the party offering the instrument in evidence to 
show the contrary. There are also cases in which in- 
terlineations have been held to be prima facie bona fide, 
and that the burden is upon the party attacking the 
instrument to show that it was altered after execu- 
tion,” says: ‘“‘ But I think that one rule governs in all 
these cases, and it is this: If the interlineation is in 
itself suspicious, as if it appears to be contrary to the 
probable meaning of the instrument as it stood before 
the insertion of interlined words, or if it is in a hand- 
writing different from the body of the instrument, 
or appears to have been written with a different ink— 
inall such cases, if the court considers the interlinea- 
tion suspicious on its face,the presumption will be 
that it was an unauthorized alteration after execution. 
On the other haid, if the interlineation appears in the 
same handwriting with the original instrument, and 
bears no evidence on its face of having been made sub- 
sequent to the execution of the instrument, and espec- 
ially if it only makes clear what was the evident in- 
tention of the parties, the law will presume that it was 
made in good faith and before execution.” 

(B.) 

1. In an action on a written guaranty the words 
‘“‘and company’”’ appeared therein in a different ink 
and handwriting from the rest of the instrument. The 
burden was on the plaintiff to show that this was done 
before the instrument was executed. (29) 

‘““We are not prepared to say,” said Metcalf, J., in 
case 1, ‘that a material alteration manifest on the 
face of the instrument is in all cases whatsoever sucha 
suspicious circumstance as throws the burden of proof 
onthe party claiming under the iustrument. The ef- 
fect of such a rule of law would be that ifno evidence 
is given by a party claiming under such an instrument 
the issue must always be found against him, this being 
the meaning of the ‘ burden of proof.’ But we are of 
opinion upon the authorities, English and American, 
and upon principle that the burden of proof in explan- 
ation of the instrument in suit in this case was on the 
plaintiff. It was admitted that the words ‘and com- 
pany’ which were interlined in the guaranty werein a 
different handwriting from that of the rest of the in- 
strument, and also in different ink. In such a case 
the burden of explanation ought to be on the plaintiff, 
for such an alteration certainly throws suspicion upon 
the instrument.” 

In Smith v. McGowan(30) it was said: ‘‘ There is no 
principle of the common law which requires a deed to 
be written throughout with the same colored ink. The 
fact that ink of different colors is used may or may not 








(27) Commercial Bank v. Lum, 6 How. (Miss.) 414 (1843); 
Bishop v. Chambre, 3 C. & C. 55 (1827). 

(28) 1 McCrary, 331 (1880). 

(29) Wilde v. Armsby, 6 Cush. 314 (1850); Davis v. Jenny, 1 
Metce, 223 (1840). And see Crabtree v. Clark, 20 Me, 337 (184]). 


(30) 3 Barb. 406 (1848), 
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afford evidence of a fraudulent alteration of an instru- 
ment. It may ofteu be animportant item of evidence 
on that question, and it may be consistent with the 
utmost honesty. There is nothing in the fact consid- 
ered by itself which will require the court to exclude 
the instrument for that reason as matter of law. It 
may bea proper consideration for the jury in connection 
with other facts on the question of afraudulent altera- 
tion.” 
(C.) 

1. A note was sued on dated in 1831. 
peared to have been altered from 1835. 
was on the plaintiff to explain it.(31) 

2. An action was brought ona bond dated November 
11, 1821. The defense was that the date had been al- 
tered from November 11, 1820. It was not incumbent 
on the plaintiff to explain the alteration.(32) 

In case 1 the alteration was in the plaintiffs favor, 
for it entitled him to four years’ more interest than as 
it originally stood. Incase 2, on the other hand, the 
alteration was prejudicial to the plaintiff, for it de- 
prived him of a year’s interest. ‘‘ Formerly,’’ it was 
said in case 2, “the court judged of an erasure by in- 
spection; latterly the jurydo. In judging by inspec- 
tion the court governed itself, as jurors do now, by 
probabilities in the absence of positive proof. If the 
alteration on the erased part was in the handwriting 
of the obligee or a stranger, and beneficial to the obli- 
gee, the court adjudged ft an erasure, that is an altera- 
tion, made after the execution, and avoided the deed. 
If prejudicial to the obligee, the court adjudged it no 
erasure, that is made before execution, and did not 
avoid thedeed. If in the handwritiug of the obligor 
either way, they adjudged it no erasure, that the al- 
teration was made before execution, and did not avoid 
the deed. Juries are now governed by the same rules. 
In the case before us the date of the bond is altered, 
and it was made payable in 1821 instead of 1820, as it 
is said is evident from the erasure not being complete, 
as appears from au inspection of the deed, and the al- 
teration is in the handwriting of the obligee, and pre- 
judicial to the obligee, for he loses one year’s interest. 
It is payable from the date or from a fixed period from 
the date. One of the rules before mentioned, to wit, 
that if the alteration is prejudicial to the obligee, 
though in his handwriting, it is no erasure, determines 
this case, as it is presumed that the alteration was 
made before execution. If the question was to be de- 
cided by the court, as formerly, we should pronounce 
it to be no erasure. In the absence of all evidence 
dehors the deed the jury were properly instructed to 
pronounce it so.”’ 

(D.) 


1. In an action ona bill of exchange the bill was pro- 
duced by the plaintiff. The upper left-hand corner of 
the bill was torn off, carrying with it the word ‘“‘sec- 
ond ”’ as preceding the words “each for.’’ The printed 
word *‘second ”’ in the body of the bill had black lines 
drawn through it, and the word ‘“‘only”’ written over 
it. The printed words “ first unpaid’’ had also black 
lines drawn through them. The burden was on the 
plaintiff to explain this.(33) 


The date ap- 
The burden 


(E.) 
1. Suit was brought upon the following instrument: 





431) Warren v. Layton, 3 Harr. (Del.) 404 (1840); Shoner v. 
Ellis, 6 Ind. 159 (1855). 

(82) Pullen v.Shaw, 3 Dev. 238. And see Sayre v. Reynolds, 
5.N. J. L. 737 (1820); Coulson vy. Watson, 9 Pet. 98 (1835); Fai- 
lee v. Failee, 21 N. J. L. 284 (1848). 

(33) Fontaine v. Gunther, 31 Ala. 264 (1857). And see Van 
Busen v. Cockburn, 14 Barb. 118 (1852); Ridgley v. Johnson, 11 
id, 540 (1851); Waring v. Smith, 2 Barb. Ch. 11 (1847) 





Brown City, April 1, 1847. 

Against the tenth day of July next, I promise to de- 
liver at the residence of James Short fifty dollars’ 
worth of good cattle, to be two years old past, not 
more than two shall be heifers, any number above the 
fifty dollars’ worth will (thirty dollars’ worth of sal- 
able cattle shall be delivered above the fifty $5 
worth) be received on the house debt, all to be sala- 
ble cattle. 


The defendant, as required by statute, denied the 
execution of the instrument under oath. The plaintiff 
was bound to explain the alteration. (34) 

In case Lit was said: “Upon this point there is a 
conflict of the authorities. Some courts have held that 
if nothing appears to the contrary,the alteration willbe 
presumed to have been made contemporaneously with 
the execution of theinstrument. The reason given by 
the courts that have so decided is that the law will 
never presume wrong, and to hold an alteration to have 
been made after the execution of the instrument would 
be to presume the holder guilty of forgery. This rea- 
son has no foundation in this State, so far at least as 
relates to instruments of writing upon which suits are 
brought or which are set up by way of defense or set- 
off, the execution of which by the 14th section of the 
83d chapter of the Revised Statutes a party is not per- 
mitted to deny, except on oath. When such a denial 
is made on oath, as in the present case, the law would 
presume quite as great wrong in assuming that the 
party making oath that the instrument was not his, 
had been guilty of perjury, as in assuming that the 
holder of the instrument had altered it after its execu 
tion.”’ The court in this case criticised the soundness 
of the rule independent of the statute also. 

In one of the latest cases the rule is laid down thus, 
viz.: that where there is no dispute on the interlinea- 
tion or alteration, the presumption is that it was made 
before execution, but when a contest arises and the in 
strument is offered in evidence, and the alteration is 
beneficial to the party presenting it, the presumption 
of law is not the other way (viz., that it was made after) 
but the burden is on him to explain it. 

“When we look at a written instrument containing 
an interlineation or erasure,’’ said Woodward, J., 
“without reference to contested rights,the natural and 
fair presum)tion doubtless is that the alteration was 
made before signature, because if altered after execu- 
tion it would be forgery, whichis never to be pre- 
sumed. Instruments of writing executed with the so- 
lemnities appointed by law are like the men who made 
them, to be presumed innocent until some circum- 
stance is shown to beget a counter presumption. 
But when a contest occurs, and the instrument is of- 
fered in evidence, the question at once arises whether 
the alteration is beneficial to the party offering it; if 
it be not, as in the instance of a bond or note altered 
to a less sum, the prima facie presumption is un- 
changed; if it be, as was the case here, we do not pre- 
sume a forgery, but we hold the party offering it in 
evidence and seeking advantage from it bound to ex- 
plain the alteration to the satisfaction of the jury. The 
initiative and burden of proof are thrown on him. If 
the interlineation or erasure have been noted in the 
attestation clause as having been made before signa- 
ture, this is sufficient, or if the similarity of ink and 
handwriting, or the conduct of the parties or other 
facts proved shall persuade a jury that it was so made, 
the instrument is relieved from suspicion, and the 





(34) Walters v. Short, 10 Ill. 252 (1848). But in a Texas case 
where the alteration was not an apparent one (viz., following 
a blank), the burden of proving the alteration—the execution 
being denied under oath—was held to be on the defendant. 
Wells v. Moore, 15 Tex. 521 (1855); Mucklery v. Bethany, 27 id. 
551 (1864). 
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party offering it is entitled to the benefits of it. So 
long as any ground of suspicion is apparent on the face 
of the instrument, the law presumes nothing, but 
leaves the question as to the time when it was done to 
be ultimately found by the jury upon proofs to be ad- 
duced by him who offers the evidence.’’(35) 

In Simpson v. Davis (36) it was ruled that where a decla- 
ration ina promissory note alleges that the defendant 
made the note, and the answer denies this, and alleges 
an alteration, proof of the defendant’s signature is 
prima facie evidence that the whole body of the note 
written over itis the act of the defendant; but the 
burden of proof is on the plaintiff to show that the 
note declared on was the note of the defendant.(37) 

In Bailey v. Vaylor(38) the court refused to rule that 
there was a presumption that an alteration of the 
amount of a note had been made after its execution, 
saying: ‘*The result to which we have arrived is that 
where there is an erasure or alteration im an instru- 
ment under which a party derives his title, and the ad- 
verse party claims that such erasure or alteration was 
improperly made, the jury are from all the circum- 
stances to determine whether the instrument is 
thereby rendered invalid. Circumstances may be such 
as may require this explanation on the part of the 
plaintiff, or on the other hand, may arise where it 
would be absurd to require it.”’ 

Joun D. LAwson. 


St Lovts, Mo. 
—_——__>_—_—. 


CONSTITUTIONAL LAW—TELEGRAPH — INTER- 
STATE COMMERCE— PENALTY. 
WESTERN UNION TEL. Co. V. PENDLETON.* 

A statute imposing a penalty upon a telegraph company for 
failure to transmit a message as therein required,even as 
applied to a message sent to another State, is not a viola- 
tion of the Constitution of the United States giving to 
Congress the power toregulate commerce between the 
States, butis a valid exercise of the police power which 
belongs exclusively to the States. 

The sender of the message has the right to recover the penalty 
given by the statute. It is a penalty for a breach of duty 
arising in this State, and not damages for the breach of 
contract, and the right to recover is not affected by the 
fact that the particular act constituting the specific 
breach of duty occurred in another State. 

pe )M the Shelby Circuit Court. 

the points. 


J. E. MeDonald, J. M. Butler and A. L. Mason, for 
appellant. 


The opinion states 


£. K. Adamsand L. J. Hackney, for appellee. 


Evuiott, J. Our statute provides that a telegraph 
company with a line of wires wholly or partly within 
the State shall,during the usual office hours,receive dis- 
patches, and on payment or tender of the usual charge, 
according to the regulation of the company, transmit 
messages with impartiality and good faith in the or- 
der in which they are received, and for a failure to per- 
form this duty shall be liable toa penalty of $100, to be 
recovered by the person whose dispatch is postponed 
or neglected. 

The validity of this statute is contested upon the 
ground that it infringes the provision of the Constitu- 
tion of the United States which invests Congress with 
power ‘‘to regulate commerce with foreign nations 
and among the several States.”” This position cannot 


(35) Jordan v. Stewart, 23 Penn. St. 246 (1854). 
(36) 119 Mass. 269 (1876). 

(37) Simpson v. Davis, 119 Mass. 269 (1876). 
(38) 11 Conn. 531 (1836). 

*To appear in 95 Indiana Reports, 





of course be even plausibly maintained in cases where 
the line is wholly within the State; in such cases the 
basiness is purely domestic, and not interstate, but 
here the line of the company extends beyond the 
State, and the message delivered to the company was 
undertaken to be transmitted to a point in lowa. 

The telegraph is an instrument of commerce. Inter- 
course by telegraph is commercial intercourse, and 
where it extends beyond the State is interstate, and 
subject to the control of Congress. Pensacola Tel. Co. 
v. Western U. Tel. Co., 96 U. 8S. 1; Telegraph Co. v. 
Texas, 105 id. 460. 

There is much conflict of opinion in the decisions of 
the courts of last resort upon this subject, and it will 
be found to be no easy task to extract from the decis- 
ions well defined rules. The study of the many able 
opinions that have been delivered by our great judges, 
beginning with that of the great chief justice, John 
Marshall, is an interesting one, but we do not feel 
called upon to review these cases. Three theories seem 
to have been maintained—one that the States cannot 
legislate upon the subject at all, whether Congress has 
or has not exercised the power vested in it; another, 
that when Congress has exercised its power the States 
can adopt no valid legislation; and still another, that 
the States may legislate upon the subject even though 
Congress has exercised the power vested in it by the 
Constitution. Wethink however that the ultimate 
conclusion deducible from the later decisions is, that 
the States cannot embarrass commercial communica- 
tion, abridge the freedom of commerce, discriminate 
in favor of the products of one State, lay burdens upon 
the instruments of commerce, or exact licenses from 
persons, natural or artificial, engaged in interstate 
commerce, and that this is so whether Congress has or 
has not legislated upon the subject. Gibbons v. Ogden, 
9 Wheat.1; Brown v. Maryland, 12 id. 419; Willson v. 
Blackbird, ete., Co., 2 Pet. 245; City of New York v. 
Mitn, 11id.102; Thurlow v. Massachusetts,5 How. (U.S.) 
504; Smith v.Turner,7 id.283; Cooley v. Board, ete.,12 id. 
299; Statev. Wheeling, etc., Co., 13 id. 518; Smith v. 
State, 18 id. 71; Gilman v. Philadelphia, 3 Wall. 715; 
Railroad Co. v. Pennsylvania, 15 id. Wel- 
ton v. State, 91 U. S. 275; Cook v. Pennsylvania, 97 
id. 575; Webber v. Virginia, 103 id. 344; Telegraph Co. 
v. Texas, supra. 

Accepting this conclusion as the law which rules our 
decision, we still have no hesitation in affirming that 
our statute is not borne down by it. No discrimina- 
tion is made in favor of any person, or in favor of any 
article of commerce; the freedom of commercial inter- 
course is not abridged, and no new duty or burden is 
imposed upon the company. The statute secures to all 
alike the privilege of demauding that the duties of the 
corporation be performed with diligence, impartiality 
and good faith. It enforces an existing duty and pro- 
vides a penalty, but it confines the duty to no class 
and denies the penalty to none. It is impossible to 
conceive the slightest restriction upon commercial in- 
tercourse, or the faintest discrimination in favor of 
any person or thing. 

Granting then the lack of power in the State to 
abridge the freedom of commerce or to discriminate 
in favor of men or things, we may still maintain that 
telegraph companies having offices and doing business 
in our State may be compelled to discharge their’ du- 
ties diligently and impartially, because in requiring 
this a police power, inberent in all sovereignties, is 
rightfully exercised. Wedo not maintain that under 
the guise of a police regulation the State can abridge 
the freedom of commercial intercourse, or discrimi- 
nate in favorof the products of one State, or grant 
commercial rights to the citizens of some particular 
State and deny them to others, but we do maintain 
that the sovereign State has power to enact laws re- 


29. 
232: 
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quiring persons, artificial or natural, doing business 
within its borders, to transact that busines with fair 
ness, diligence and impartiality. A statute operating 
upon persons within the State, declaring an existing 
duty, adding neither new nor additional ones, usurps 
no functions of the Federal Congress, and infringes no 
constitutional provision. Weare not willing to con- 
cede that the police power inherent in all sovereignuties 
is annihilated in all matters touching interstate com- 
merce by the provisions of the National Constitution 
to which we have referred; on the contrary, we are 
satisfied that the power is not impaired or limited, ex- 
cept to the extent that it may not be exercised in such 
a& manner as to abridge, embarrass or interfere with 
the freedom of interstate commerce, or 80 as to en- 
croach upon valid congressional legislation. The right 
to exercise the police power is not so hedged in as that 
it cannot be exercised upon instruments or articles of 
commerce; it may be exercised, even in commercial 
affairs, provided that it is not so exercised as to impose 
burdens or restrictions which limit or impede the free 
course of commerce. Sherlock vy. Alling, 93 U. 8. 99; 
County of Mobile v. Kimball, 102 id. 691. 

The police power is the right to regulate the enjoy- 
ment of property, to maintain public order, to secure 
the rights of citizenship, and to prevent injury to pri- 
vate rights. This power cannot be exercised within 
State limits by the Congress of the Nation. United 
Stales v. Dewitt, 9 Wall. 41; United States v. Reese, 92 
U.S. 214; United Stated v. Cruikshank, id. 542; Munn 
v. Illinois, 94 id. 115; Civil Rights Cases, 109 id. 3. The 
power of enacting laws upon this subject resides solely 
and exclusively in the States, and extends to all mat- 
ters of personal and property rights within the States. 
A denial of the right to legislate upon matters con- 
nected with commerce and its instrumentalities would 
result in evils of great magnitude. If there be no such 
power then the State cannot regulate the speed of rail- 
road trains where the railroad line extends beyond the 
State, nor enact any law providing for the safety of 
passengers and the community, and if the States pos- 
sess no such power then it has no existence, because 
by the conclusive adjudications of the highest court, 
the police power does not reside in Congress. The 
States must, and do, possess this power, even with re- 
spect to commercial affairs. True, the power is some- 
what limited, but it nevertheless exists. 

We assume that the power to enact laws declaratory 
of a duty exists, and itremains to determine whether 
our statute is a valid exercise of this sovereign power. 
In Munn v.//linois, supra, the act of the Legislature of 
Illinois providing for the storage and shipment of 
grain by warehousemen was held valid, and in speak- 
ing of the effect of the constitutional provision re- 
specting commerce the court said of the warehouse- 
men: ‘* Incidentally they may become connected with 
interstate commerce, but not necessarily so. Their 
regulation is a thing of domestic concern, and cer- 
tainly until Congress acts in reference to their inter- 
state relations the State may exercise all the powers of 
government over them, even thoughin so doing it may 
indirectly operate upon commerce outside of its imme- 
diate jurisdiction.” 

The court in another case said: ‘‘ Yet it is not 
everything that affects commerce that amounts to a 
regulation of it withing the meaning of the Constitu- 
tion.” ailroad Co. v. Pennsylvania, supra. 

Strong language was used in City of New York v. 
Miln, supra, but we only have space for the following 
brief extract: ‘‘ That all those powers which relate to 
merely municipal legislation, or what may perhaps 
more properly be called internal police, are not thus 
surrendered or restrained; and that consequently in 
relation to these, the authority of a State is complete, 
unqualified, and exclusive.” 





This language was used in a case where the State law 
directly affected,and in a very material degree, foreign 
commerce. The case from which we have quoted, and 
its principle, has been applied in many instances, and 
among the cases furnishing a striking illustration of the 
rule declared, and of its application, is that known as 
the Slaughter House Cases, 16 Wall. 36. 

In the case of Cooley v. Board, etc., supra, a State 
law requiring vessels to take pilots, and prescribing a 
penalty for breach of duty, was held valid. The court 
sustained a State statute levying taxes upon articles of 
commerce in Woodruff v. Purham, 8 Wall. 123. It was 
said of that statute, what may with truth be said of 
ours, that ‘There is no attempt to discriminate inju- 
riously against the products of other States, or the 
rights of their citizens, and the case is not therefore 
anattempt to fetter commerce among the States, or to 
deprive the citizens of other States of any privilege or 
immunity possessed by citizens of Alabama.”’ 

Cooley, J., says: ‘“‘And it cannot be doubted that 
there isample power in the legislative department of 
the State to adopt all necessary legislation for the 
purpose of enforcing the obligations of railway 
companies as carriers of persons and goods to accom- 
modate the public impartially, and to make every rea- 
sonable provision for carrying with safety and expedi- 
tion.’’ Cooley Const. Lim. (5th ed.) 718. 

In Harrigan v. Connecticut River, elc., Co., 129 Mass. 
580; 57 Am. Rep. 387, a statute prohibiting, except in 
a specified manner, the rafting of logs from another 
State through Massachusetts was held valid, and this 
decision certainly goes much farther than we are re- 
quired to do here. It has been held by this court in 
several cases that the statute may be enforced although 
the message is received for transmission to another 
State, and if we should hold the law invalid we should 
be compelled to overrule these cases. Western Union 
Tel. Co. v. Lindley, 62 Ind. 371; Western Union Tel. 
Co. v. Hamilton, 50 id. 181; Carnahan v. Western Un- 
ion Tel. Co., 89 id. 526. This doctrine has been asserted 
by other courts. Western Union Tel. Co. vy. Blanchard, 
68 Ga. 299; S.C., 45 Am. Rep. 480, 486, auth. n. It is 
true that in these cases the constitutional question was 
not argued, but it is nevertheless involved, and was 
uecessarily decided. We are satisfied that the enact- 
ment of our statute was a legitimate exercise of the 
police power of the State, and that as the statute in- 
fringes no provision of the Constitution, trenches upon 
no law of Congress, and does not interfere with the 
freedom of interstate commerce, itis valid and effect- 
ive. 

lt is argued that as the message was received for 
transmission to a point in Iowa, the place of perform- 
ance is not in this State, and therefore our law cannot 
prevail. This argument rests upon an assumption that 
cannot be made good. The action is not for a breach 
of contract, but to recover a penalty given to the 
sender of a message for a breach of duty by the tele- 
graph company. The argument of counsel is able and 
ingenious, but it is plainly fallacious. No question of 
the right to damages is involved; the single question 
is as tothe right to recover astatutory penalty. Coun- 
sel are in error in asserting that there is conflict in our 
case upon this subject; from first to last it has been 
steadily held that the statute is a penal one, awarding 
not liquidated damages, but apenalty. It is also de- 
cided by these cases that the foundation of the right 
is the contract with the corporation, but in none of 
them is it intimated that the recovery is for damages 
for a breach of contract; on the contrary, all our de 
cisions affirm that the recovery is for a penalty given 
by statute toa private individual. Carnahan v. Western 
Union Tel. Co., supra; Western Union Tel. Co. v. 
Adams, 87 Ind. 598; 44 Am. Rep. 776; Western Union 
Tel. Co. v. Loberts, 87 Ind. 377; Western Union Tel. Co. 
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v. Gougar, 84 id. 176; Rogers v. Western Union Tel. Co., 
78 id. 169; 41 Am. Rep. 558; Western Union Tel. Co. v. 
Axtell, 69 Ind. 199; Western Union Jel. Co. v. Lindley, 
supra; Western Union Tel. Co. v. Ferguson, 57 Ind. 
495; Western Union Tel. Co. v. Hamilton, supra; West- 
ern Union Tel. Co. v. Buchanan, 35 Ind. 429; 9 Am. 
Rep. 744; Western Union Tel. Co. v. Ward, 23 Ind. 


o-~ 


Olde 

The action given by the statute is for a penalty, and 
the right to maintain it is in the sender of the message 
who pays or tenders the compensation provided by the 
rules and regulations of the company. The cases we 
have cited all proceed upon this theory, and it is clear 
that under the provisions of the statute no other theory 
could be correct. The English cases deny that the 
person to whom the message is sent can maintain an 
action for damages against the company for the reason 
that there is no privity of contract. Dickson v. Reu- 
ter’s ‘Tel. Co., L. R..2 C. P. D. 62; 19 Eng. R. 313; 
Playford v. U. K. Tel. Co., L. R., 4 Q. B. 706. 

The American cases however take a different view of 
the subject, for they hold that if the error occurs in 
transmitting the message, the person to whom the 
message is sent may maintain an action for damages, 
but while this is held, it is conceded that the holding 
constitutes an exception to the general rule. Western 
Union Tel. Co. v. Blanchard, 45 Am. Rep. 486, n.; 2 
Whart. Con., $791; 17 Cent. L. J. 466; 15 Am. L. Rev. 
231. Wharton says that the better opinion is that 
where the action is for non-delivery the sender only 
can maintain the action. Our cases of Western Union 
Tel. Co. v. Meek, 49 Ind. 53; Western Union Tel. Co. 
v. Hopkins, id. 223; and Western Union Tel. Co. v. 
Fenton, 52 id. 1, were actions for damages based upon 
a statutory provision entirely different from that 
which gives the right to recover a penalty, and cannot 
be deemed in conflict with the decisions declaring the 
right of action for the penalty to be in the sender of 
the message. It is our settled conviction that our 
cases decide, and rightly decide, that the right to re- 
cover the penalty isin the sender of the message. 

The statute operates in favor of the sender of a mes- 
sage delivered at an office in this State, and upona 
corporation represented within our borders by its 
agents and officers. The parties are therefore within 
our jurisdiction. The duty which the statute assumes 
to enforce is one arising in Indiana, for it grows out of 
and is founded upon an undertaking entered into in 
this State. The parties and subject-matter being 
within our jurisdiction, they are subject to our laws. 
Persons and property within the jurisdition of a State 
are subject to the laws of that State. 

The duty which the statute seeks to enforce is owing 
here in Indiana, and not elsewhere; it was here that 
the contract was made which imposed the duty on the 
telegraph company, and it was here that the failure 
occurred, for the message was not transmitted, as the 
law commands, in good faith and with diligence and 
impartiality. The duty whieh the company failed to 
perform was not a duty owing in Iowa, but wasa duty 
owing in Indiana, where the parties executed the con- 
tract out of which the duty arose. The duty of the 
company did not end at the State line; it extended 
throughout the whole scope of the undertaking, and 
required the message to be transmitted and delivered 
in good faith and with reasonable diligence to the per- 
son to whom it was sent. The breach of duty, no mat- 
ter where the specific act constituting it occurred, was 
a breach here, and not elsewhere. The duty isa gen- 


eral and continuous one, and if not performed, the 
failure to perform, irrespective of the place where the 
failure occurred, is a breach of the duty at the place of 
its creation. There is not the slightest resemblance be- 
tween such a case as this and cases of distinct and in- 
dependent wrongs occurring wholly beyond the limits 





of the State; nor is there the remotest analogy be- 
tween such a case as the present and the case of an at- 
tempt to enforcein one jurisdiction the laws of an- 
otber State or Nation. There is here no attempt to 
enforce the law of another State, nor to enforce a pen- 
alty for a breach of a duty created by a foreign statute. 
The action isin an Indiana forum to enforce a duty 
created by an Indiana statute, and arising out of an In- 
diana contract made by parties within the State. We 
see 10 reason to depart from the rule laid down in the 
cases of Western Union Tel. Co. v. Hamilton, supra; 
Western Union Tel. Co. v. Lindley, supra; and Carna- 
han v. Western Union Tel. Co., supra, and we not only 
refuse to overrule them, but expressly and fully ap- 
prove them. 

In holding aswe do, that our statute may be en- 
forced, although the undertaking is to transmit the 
message beyond the State, we do not trench upon the 
doctrine that State laws have no extraterritorial ef- 
fect. What we hold is that the statute operates upon 
the parties and the subject-matter within our jurisdic- 
tion by enforcing the performance of a duty created 
here, owing here, and violated here. 

If a telegraph company should show a positive stat- 
ute of another State commanding the delivery of mes- 
sages in a certain manner, and different from that pre- 
scribed by our statute, then it would perhaps be true 
that the company would make out a perfect defense by 
showing obedience to its commands. In such a case 
the defense would not be good, for the reason that our 
statute is bad, but because of the rule that necessity is 
always an excuse, and a positive law enjoining a duty 
creates a necessity. However this may be, the defense 
in this case is not valid, for the reason that there is 
nothing in the Iowa statute which contravenes or im- 
pairs the statute of Indiana. 

We have decided several times, as has been already 
shown, that our statute gives the right of action for 
the penalty to the sender of the message, and he can of 
course recover no other penalty than that prescribed 
by our statute. If the company fshould wrongfully 
violate the law of some other State, and be punished 
by the courts of that State, the punishment would not 
be for a violation of our law, but would be for a wrong 
committed against the law of another jurisdiction, so 
that it is impossible that the punishment should be for 
one and the same offense. 

Our statute does not give the right to the penalty 
because a specific act of negligence is committed, but 
gives the penalty to secure the performance of a duty 
which springs into existence when the contract is 
made. It is the breach of duty that is punishable, and 
not the particular act which constitutes the breach. 
Wherever the act which constitutes the breach of duty 
is committed, whether here or in a foreign jurisdic- 
tion, the duty is broken here, where it came into be- 
ing, and where it was owing and should be discharged. 
A confusion of thought leads to a wrong conclusion, 
but this is cleared away when it is brought fully into 
view that the wrong consists in the violation of duty, 
and that this violation takes place where the duty ex- 
ists, and where the one party owes it and the other has 
a right to demand that it be neither violated nor omit 
ted. There is no conflict of law, and no clashing of 
jurisdiction, for where the duty is owing there it is vio- 
lated by an act which constitutes a breach. 

Mr. Thompson says: ‘‘In an action to recover the 
statutory penalty for failure to transmit a message 
from an office in one State to an office in another State, 
the fact that the act of negligence which prevented the 
message from reaching its destination occurred out of 
the former will not defeat a recovery in that State.” 2 
Thomp. Neg. 838. 

Judgment affirmed. 
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AND SERVANT—“ USUAL RISKS” — 
PROXIMATE CAUSE. 


SUPREME COURT OF APPEALS, VIRGINIA, JULY, 1884. 
CLARK’s Apr. Vv. RicHMOND AND D. R. Co. 

C., a brakesman on a freight train of the R. & D. R. R.. while 
in discharge of his duties on the top of acar, in the night 
time, was struck by an over-head bridge and killed. This 
bridge, like most of the over-head structures on same 
road, did not admit of a man’s standing erect upon the 
top of a car while passing under it. Previous to his em- 
ployment as brakesman, ©. had been employed in the 
railroad company’s yard in shifting cars, making up trains 
etc. At the timeof his employment as brakesman he 
was warned by the company’s agent to look out for the 
over-head bridges, and his fellow brakesmen were in- 
structed toshow him the bridges and warn him of the 
danger of them. He had passed under this same bridge 
three times in daylight. Onthe night in which he was 
killed, on leaving the station next before the bridge, he 
was warned to “ look out for the bridge,” and upon ap- 
proaching the bridge his fellow brakesman, observing that 
he was standing, shouted to him to stoop, but he did not 

In an action for damages brought by C.’s admin- 

Held, 


MASTER 


do so. 
istrator the defendant demurred to the evidence. 
that the defendant was not liable. 

. C. was guilty of negligence which was the proximate 
cause of his death, and the company is not liable in dam- 
ages therefor. 

. The risk being one incident to the employment, and aris- 
ing from causes open and obvious, the dangerous charac- 
ter of which C. had the opportunity to ascertain, must be 
held to have been in contemplation at the time of the con- 
tract, and to have been assumed by C. 


i RROR to the Circuit Court of Danville. 
4 


Trespass on the case by H. F. Clark, administrator 
of James H. Clark, deceased, against the Richmond 
and DanvilleRailroad to recover damages for the kill- 
ing of the said James H. Clark, a brakesman on the 
said road, through the alleged negligence of the de- 
fendant. Demurrer to evidence by the defendant, 
joinder therein and judgment for the defendant. The 
plaintiff obtained this writ. 

The facts are fully stated in the opinion. 

Flournoy & Martin, and Carrington & Fitzhugh, for 
plaintiff in error. 

Hl. H. Marshall, for defendant in error. 


Lacy, J. The case is as follows: The deceased, 
James H. Clark, was a brakesman upona freight train 
of the defendant company; he lost his life on the 21st 
day of February, 1880, while in discharge of his duties 
as brakesman, and his administrator, the plaintiff in 
error, brought this suit to recover of the defendant in 
error damages on the ground that his death 
was due to the negligence of the defendant in error. 
The defendant demurred to the evidence, and 
the court compelled the plaintiff to join therein; the 
jury assessed the damages of the plaintiff, if judgment 
should be for him, at $7,500. The court sustained the 
demurrer, and gave judgment for the defendant 
thereon, whereupon the plaintiff applied for and ob- 
tained a writ of error and supersedeas to this court, 
which was awarded May 18, 1882. 

The plaintiff's intestate’s duty as brakesman on a 
freight train required him to be on the top of the mov- 
ing train. Inhis service upon the said freight train, 
while running from Greensboro to Richmond, he was 
struck by a highway bridge which spans a cut in the 
said railroad line on the suburbs of the city of Dan- 
ville, and killed by the collision. In coming to Dan- 
ville the train runs down grade, which begins about a 





mile before reaching the said highway bridge. It was 
impossible for a man of ordinary stature to stand 
erect on the freight cars and pass with safety under 
said bridge, and such is the case with most of the over- 
head structures on the line of this road. 

It isinsisted that the defendant company was guilty 
of negligence in constructing its over head bridges so 
low as torequire a brakesman who is doing duty to 
stoop in order to pass under the same with safety; and 
that it was negligence in the said company not to have 
any ascertained and established system of bridge sig- 
nals togive notice of the approach to these bridges, 
and not to have any guard across the track to warn its 
employees of the approaching danger; and that in this 
case there was no sufficient warning given this brakes- 
man who was a new hand and under twenty-one years 
of age, of the approach to this particular bridge which 
was passed in the night time. The evidence shows that 
the said employee was of the usual size and stature of 
full grown men, being six feet high, and weighing 180 
pounds, and having the appearance ofa full grown 
man; and the fact that he was under age was unknown 
to the company, or toany of its agents; that the said 
employee had beenemployed by the said company 
some two years before without objection on the part 
of his father, who suffered his son to collect his own 
pay from the company, and pay it to him; that for 
some time before he sought and obtained employment 
as brakesman he had been employed in the company’s 
yard in Manchester, shifting cars, making up trains, 
and the like. The evidence shows that at the time 
when his service was engaged by the company’s agent, 
thesaid employee was warned to look out for the 
over-head bridges, and his fellow brakesmen were in- 
structed to show him the bridges and warn him of the 
dangers attending the same. ‘The said employee 
had been under this highway bridge three times, and 
inthe day time, and was killed in going under the 
same in the night time, but it was not a dark, but a 
moonlight night; that on leaving the station west of 
Danville, his fellow brakesman had said to him, ‘*now 
weare going down to Danville, look out for the 
bridge,” and the bridge in question was the only 
bridge in going fromthere down to Danville. When 
nearing the bridge his fellow brakesman saw he was 
standing, endeavored to warn him of the danger, and 
shouted to him to stoop, but he remained standing as 
if not hearing or noticing,and Was struck and killed by 
the bridge. 

The principles upon which a demurrer to evidence is 
to be considered have, been often stated by this court. 
Upon the demurrer to evidence the practice is to al- 
low either party to demur, unless the case be clearly 
against the party offering the demurrer, or the court 
should deabt what facts should be reasonably inferred 
from the evidence demurred to, in which case the jury 
is the fit tribunal to decide; to put all the evidence 
offered on both sides into the demurrer, and then to 
consider the demurrer as if the demurrant had admit- 
ted all that could reasonably be inferred by the jury 
from the evidence given by the other party, and waived 
all the evidence on his part which contradicts that of- 
fered by the other party, or the credit of which is im- 
peached, and all inferences from his own evidence 
which do not necessarily flow from it. See the opin- 
ion of Stanard, J., in Ware v. Stephenson, 10 Leigh, 155; 
Trout v. Va. & Tenn. R. Co., 23 Gratt. 619; Tutt v. 
Slaughter’s Admr., 5 id. 364; Green v. Judith, 5 Rand. 
1; Hansborough’s Ea’r. v. Thorn, 3 Leigh, 147; Stevens 
v. White, 2 Wash. 203, 210; Union Steamship Co. v- 
Nottingham, 17 Gratt. 115; Richmond & Danville R. Co. 
v. Morriss; and Same v. Anderson, 30 id. 200 and 
812; Richmond & Danviile R. Co. v. Moore, Va. L. J., 
1884, 84. 

The plaintiff in error assigns as error in this case that 
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he was compelled in the Cireuit Court to join in the 
demurrer. Either party, plaintiff or defendant, has a 
right to demur to the evidence, and the other party 
will be compelled to join in the demurrer, unless the 
case be plainly against the demurrant, and his object 
in demurring seems to be clearly nothing else but de- 
lay. Zrout v. Va. & Tenn. R. Co., 23 Gratt. 619; 
Boyd’s Admr. v. City Savings Bank, 15 id. 686; Hyers 
v. Green, 2Call. 556; Rohr v. Davis, 9 Leigh, 30; 
Eubank’r Ev’r. v. Smith, Va. L. J. 1883, 245. Upon 
the evidence in this case it cannot be said that the evi- 
dence was plainly against the demurrant, or that the 
object of the demurrant was clearly nothing else but 
delay, and the plaintiff was properly required ‘to join 
therein. When we consider this evidence in the light 
of the authorities cited, and the established principles 
which govern in the case of a demurrer to evidence, 
we must determine first whether the defendant was 
guilty of such negligence as was the immediate cause 
ofthe injury received by the deceased, and whether 
there was contributory negligence on the part of the 
deceased; whether the damage was occasioned en- 
tirely by the negligence or improper conduct of the de- 
fendant, or whether the plaintiff himself so far con- 
tributed to the misfortune by his own negligence or 
want of ordinary or common care and caution, that 
but for such negligence or want of ordinary care or 
caution on his part the misfortune would not have 
happened. 

In the first case, the plaintiff would be entitled 
to recover; in the latter not; as but for hisown fault 
the misfortune would not have happened. Mere neg- 
ligence or want of ordinary care or caution would not 
however disentitle him to recover unless it were such 
that but for that negligence or want of ordinary care 
and caution the misfortune could not have happened, 
nor if the defendant might, by exercise of care on his 
part, have avoided the consequence of the neglect or 
carelessness of the plaintiff. The negligence charged 
against the defendant company is as we have seen that 
the over-head bridges are constructed so low as not to 
allow a person to stand erect upon the top of freight 
cars passing thereunder, and in the second place not 
sufficiently warning the deceased of the threatened 
danger. 

In the case of Devitt v. Pacific Railroad, 50 Mo. 
302, questions similar to these raised by this record 
were considered and decided by the court. The plaint- 
iff’s son was a minor and was killed riding on the top 
of a freight car passing under a bridge. The accident 
occurred in the day time, and the deceased had been 
in the employ of the company about three weeks, had 
frequently passed under the bridge, and had been re- 
peatedly warned to look out for this and other bridges 
and when last seen he was sitting upon the brake fac- 
ing the bridge. The court in that case held that “it 
would be difficult to imagine a clearer case of contribu- 
tory negligence, and if one guilty of it could recover, 
or his friends for him, if the experiment proved fatal, 
we must necessarily ignore the legal consequences of 
such negligence. * * * An employee or servant 
cannot recover for injuries received from the negli- 
gence of other servants when the principalis not at 
fault. But if the principal has been guilty of fault or 
negligence either in providing suitable machinery or 
in the employment or selection of suitakle agents or 
servants, and injury arise in consequence, he must re- 
spond in damages. This liability is however modified 
when the servant himself, well knowing the default 
of his principal, asin providing defective or unsuitable 
machinery, voluntarily enters upon the employment. 
By so doing he assumes the risk and hence cannot 
charge it to his employer. * * * If persons are in- 
duced to engage, in ignorance of such neglect, and are 
injured in consequence, they should be entitled to 





compensation; but if advised of it they assume the 


risk. They contract with reference to things as they 
are known to be,and no contract is violated, and no 
wrong is done if they suffer from a neglect whose risk 
they assumed.”’ Citing Wright v. V. Y. C. R., 25N. 
Y. 566; Buzzell v. Laconia M. Co., 48 Me. 113: Thayer 
v. St. L. and T. H. R., 22 Ind. 26; Hayden v. Smith- 
ville M. Co., 2Conn. 548; Mad. River and L. E. Rk. v. 
Barber, 5 Ohio St. 541. 

In the case of Owen v. N. Y. C. R. Co.,1 Lans. 108, 
a brakesman, in the employ ofa railroad company, 
while discharging duties in the line of his employment 
upon the roof of a freight car, was carried against a 
highway bridge, and sustained injuries, for which he 
brought an action against his employer. The bridge 
was some three anda half feet higher than the top of 
the highest freight carin use by the company. The 
brakesman had entered into the employment of the 
company with knowledge of the position and height 
of the bridge, and he had had opportunity of inform- 
ing himself as to its continuance in the same position. 
It was held that the plaintiff should have been non- 
suited, the danger from the bridge being clearly inci- 
dent to the labor he undertook to perform. In view 
of the brakesman’s knowledge as to the bridge, his 
omission to avoid the accident by stooping was such 
waut of ordinary care and caution as would have de- 
feated his action if otherwise maintainable. Having 
assumed the risk of injury to his person from the 
bridge, evidence offered by him upon the trial tending 
to show its dangerous character was properly ex- 
cluded. “The danger was open and obvious and 
within the plaintiff's personal knowledge at the time 
he entered the defendant’s employment. It was a dan- 
ger clearly incident to theservice he undertook to per- 
form. He knew as well as his employer the perils of 
the business, at least as respects the bridge in question, 
and the law will imply that he assumed the risk of 
personal injury.’’ Citing Sherman v. Rochester & Syra- 
cuse Rk. Co., 17 N. Y. 153; Faulkner v. Erie 2. Co., 49 
Barb. 324; 39 N. Y. 468. 

“This isa well-settled rule; but if the rule were 
otherwise, upon the evidence in this case, the plaintiff 
was not entitled to recover upon another ground. The 
injury was caused by his own negligence. It is ad- 
mitted that he knew that this was alow bridge, and 
he must have known that he could not pass under it 
while on the top of the cars, unless he stooped, with- 
outinjury. He might have avoided all injury by the 
exercise of the most ordinary care and caution. The 
exception taken to the ruling of the court, excluding 
the evidence offered by the plaintiff that other persons 
had been killed at the same crossing, must be over- 
ruled. That evidence was wholly immaterial if the 
plaintiff took upon himself the risk of injury to 
hisperson from that structure, as he undoubtedly 
did.”’ 

In the case of the Bultimore & Ohio R. Co. v. Stricker, 
51 Md. 47, the court said upon this question: “This 
suit was brought by the appellee to recover for injur- 
ies received by being carried against a bridge span- 
ning the appellants’ road while he was on the top ofa 
‘horse car’ in the discharge of his duty as a conductor 
ofa freight train. * * * To entitle the plaintiff to 
maintain this suit, it was necessary to prove that the 
company had been guilty of negligence which directly 
caused the injury; that is to say, that in the relation 
which existed between the appellee and the company, 
the latter had failed or neglected to perform some 
duty toward the appellee, which was devolved upon it 
by law. And secondly, it must appear that the ap- 
pellee was not guilty of any negligence on his part, or 
any want of reasonable prudence and caution to avoid 
the accident. Ist. As to the alleged negligence on 
the part of the company. In what did this consist? 
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It was said it was negligent in constructing the bridge 
80 low that a conductor or brakesman could not pass 
under it in safety on the top of a house car where his 
duty required him sometimes to be. But there is no 
evidence to support this position; on the contrary all 
the proof shows that the employees of the company, 
and the appellee among them, every day passed under 
the bridge safely by observing the simple and easy pre- 
caution of stooping or sitting down while passing 
under the bridge. 

“ No negligence can be imputed to the company be- 
cause the struts of the bridge were not high enough to 
allow a person to pass under them standing upright on 
top of the cars. Baylor v. Del. W. &. Co., 11 Vroom, 
23. It was not required of the appellee to stand upon 
his feet while passing the bridge. * * * Nothing 
is better settled than that the implied contract be- 
tween the employer and the employee is that the 
latter takes upon himself all the natural risks and 
perils incident to the service. J/oran’s case, 44 Md. 

** When a servant enters upon an employment he ac- 
cepts the service subject to the risks incidental to it. 
Anemployee who contracts for the performance of 
hazardous duties assumes such risks as are incident 
to their discharge from causes open and obvious, the 
dangerous character of which causes he had opportun- 
ity to ascertain. * * * 

“Tfaman chooses to accept employment, or con- 
tinue in it, with the knowledge of the danger, he must 
abide the consequences so far as any claim against the 
employer is concerned. Wooley vy. M.D. R. Co., 2 L. 
R. (Ex. Div.) 389. 

‘““What then was the legal duty of this company? It 
was the duty of the company to exercise all reasonable 
care to provide and maintain safe, sound, and suitable 
machinery, road-way, structures and instrumentali- 
ties; and it must not expose its employees to risks be- 
yond those which are incident to the employment and 
were in contemplation at the time of the contract of 
service; and the employee has a right to presume that 
the company has discharged these duties. O’Connell’s 
case, 20 Md. 212; Scally’s case, 27 id. 589; Wonder's 
case, 32 id. 419." 

In the case in hand the deceased, after service in the 
company’s depot grounds for some time, engaged about 
shifting cars, coupling cars, and such like duties, 
sought employment as brakesman. As this service 
was performed in the town of Manchester, on the 
banks of the James river, which is spanned by one of 
the bridges of this railroad company, and close to the 
same, it might be presumed perhaps that he knew of 
the character of the duties of a brakesman performed 
before his eyes every day. But in this case it is clearly 
proved that he was instructed by his employer at the 
time of the contract of service, as to the dangercus 
character of the service required of a brakesman, and 
especially as to the danger in passing under these over- 
head structures without sitting down or stooping, and 
that he was notified in particular about this particular 
bridge, and that it was shown to him, and that he 
passed under it in the broad daylight which he could 
not have done without stooping. That after passing 
under this bridge three times,he was specially warned 
about it again as he was about to pass under it on the 
fatal night. That he did not exercise the precaution 
required of stooping, and that he was standing up 
when he was struck. Why he did not stoop or sit 


down will never be known, as he was killed by the 
collision. Whether he forgot to stoop, as he had before 
done in passing under this bridge, is not known, but 
his negligence in not exercising this simple and ordi- 
nary care and caution was the proximate cause of his 
death, without which it would not have occurred, and 
the appellant cannot recover damages therefor of the 








company. While we think the accident was caused 
by want of reasonable care on the part of the appel- 
lant’s intestate, we do not rest our decision solely on 
this ground. This peril was one incident to the em- 
ployment, in contemplation at the time of the con- 
tract, and arising from causes open and obvious, the 
dangerous character of which the deceased had an op- 
portunity to ascertain, and the risk of which he as- 
sumed. Having stated our opinion upon the rules of 
law applicable to the case, which deny to the appellee 
the right to recover, it is not necessary to more spec- 
ially notice the several assignments of error contained 
in the record. We are of opinion that there is no error 
in the judgment complained of and appealed from in 
this case, and the same must be affirmed. 
(Judgment affirmed. 





Fauntleroy, J., dissents. 
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CORPORATE STOCK—EXECUTION SALE—RIGHTS 
OF PURCHASER. 
ISLAND SUPREME COURT, FEBRUARY 9, 1884. 


BECKWITH VY. BURROUGH.* 


RHODE 


Whenever any property, tangible or intangible, becomes 
liable to attachment or execution for debt, it falls under 
the common-law rules forbidding its transfer in fraud of 
creditors. 

A. transferred certain corporate stock in fraud of his credi- 

It was subsequently attached as the property of A. 

The 


tors. 
and after judgment against A. sold on execution. 
purchaser filed a bill in equity to obtain the stock. 

Held, that the shares of stock were liable to attachment and 
execution sale as the property of A. notwithstanding the 
prior fraudulent transfer by him. 

Held further, that the bill in equity should be maintained, 
the complainant having no adequate remedy at law, if 
any. 

JILL in equity to avoid a transfer of corporate 
stock. On demurrer to the bill. 


James M. Ripley and John D. Thurston, for com- 
plainant. 


Rollin Mathewson and Nathan W. Littlefield, for re- 
spondents, 

DurFEE, (. J. This isa suit to avoid certain trans- 
fers of corporate stock. The stock was attached on 
original writ in an action at Jaw in favor of the com- 
plainant and one John T. Mauran against the defend- 
ant Burrough, and after judgment recovered against 
Burrough was sold on execution to the complainant. 
The stock had formerly belonged to Burrough and had 
stood in his name on the books of the corporation, but 
had been transferred on the books before the attach- 
ment. The bill alleges that the transfers were made 
by Burrough with intent to hinder, delay and defraud 
his creditors, and therefore asks to have them avoided. 
The case is before us now on demurrer under which 
three questions have been argued, to wit, first does our 
statute of fraudulent conveyances extend to fraudu- 
lent transfers of corporate stock, and if not, 
second, are such transfers void as against cred- 
itors at common law, and third, are shares 
of corporate stock liable to attachment and 
to sale ou execution, if they do not stand in the name 
of the debtor? The discussion of the two first ques 
tions discloses some diversity of decision. There are 
cases which apply to the statute a very liberal con- 
struction and hold that it extends to every species of 
property which is liable to be taken by legal process 
for the payment of debts, the words ‘‘ goods and chat- 





*To appear in 14 Rhode Island Reports. 
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tels’’ being construed so as to include shares of cor- 


porate stock and choses in action. Sims v. Thomas, 12 
A. & E. 536, 554; Barrack v. M’Culloch, 3 Kay & J. 110; 
Stokoe v. Cowan, 29 Beav. 637; Pinkerton v. Manchester 
& Lawrence Railroad, 42 N. H. 424, 457. This construc- 
tion has been criticised as too lax and elastic. Doyle v. 
Sleeper, 1 Dana, 531. : 

Other cases hold that the statute is simply declara- 
tory of the common law and that any transfer of prop- 
erty, which is liable to execution, if made by the 
owner with intent to hinder, delay, and defraud his 
creditors, is void as to such creditors at common law. 
Cadogan v. Kennett, 2 Cowp. 432; Sturtevant v. Ballard, 
9 Johns. R. 337; Hamilton v. Russell, 1 Cranch, 309; 
Clements v. Moore, 6 Wall. 299, 312; Blackman v. Whea- 
ton, 13 Minn. 826; Hudnal v. Wilder, 4 McCord, 294; 
Peck vy. Land, 2 Ga. 1, 10; Fox v. Hills, 1 Conn. 295; 
Lillard v. McGee, 4 Bibb, 165; 1 Story Eq. Juris., § 352. 
We are inclined to think the cases first cited notwith- 
standing the criticism on them were rightly decided; 
but if not, we are entirely satisfied of the correctness 
of the opinion of Lord Mansfield, so often reiterated 
by learned jurists and judges, that “the principles 
and rules of the common law, as now universally 
known and understood, are so strong against fraud in 
every shape, that the common law would have at- 
tained every end proposed by the statute.’’ Cadogan vy. 
Kennett, 2 Cowp. 482, 484. We think moreover that 
these principles, however it may be with the statute, 
are not limited in their operation by any Procrustean 
formula, but that whenever any kind of property, 
tangible or intangible, becomes liable to be taken by 
attachment orexecution for debt, they immediately 
extend to it their protection. And _ see Scott v. 
Indianapolis Wagon Works, 48 Ind. 75, 79. 

We have also come to the conclusion that the shares 
of stock were liable to be attached and to be sold on 
execution notwithstanding this prior transfer, if the 
transfer was fraudulent and void. It is true the stat- 
ute directs, that in case of attachment on original writ 
or mesne process, the proper officer of the corporation 
shall render to the court an account on oath of what 
stock or shares the defendant had. Gen. Stat. R. L., 
ch. 197,89; Pub. Stat. R. L., ch. 208, § 9. From this 
it may be inferred that it was contemplated by the 
statute that the shares when attached should be in the 
name of the defendant. Doubtless this is what would 
ordinarily occur, but we do not think the inference 
that it must occur to make the attachment valid is 
warranted. The statute directs the affidavit but it 
does not provide that a neglect to make it either in- 
validates the attachment or subjects the corporation 
toany liability. 

The language in Falk v. Flint, 12 R. I. 14, is too broad. 
It is provided in Gen. Stat. R. I., ch. 212, $20; Pub. 
Stat. R. L, ch. 223, § 22, that shares of stock may be 
taken and sold on execution without any previous at- 
tachment, and in such a case no affidavit is required. 
Corporate stock has long been attachable, Digest of 
1822, p. 163, but until quite recently it could not be at- 
tached on original writ unless the defendant was out 
of the State or concealed within it so that he could not 
be personally served. It is probable therefore that the 
primary purpose of the affidavit was to show whether 
there was any stock to be attached to give the court 
jurisdiction. The statutes, whether they relate to at- 
tachment or levy, all of them designate the stock 
simply as the stock of the defendant, not as stock 
standingin his name. The question is whether the 
stock of a debtor, which he has transferred in fraud of 
his creditors, is not still as to them the stock of the 
debtor, the same asthe real estate of a debtor, which 
he has conveyed away in fraud of his creditors, is still 
as to them his real estate and may be attached or lev- 
ied upon as such. The transfer being void as against 





creditors, can it not be treated by them as a nullity? 
We can see no good reason, if we look simply to the 
language of the statute, why this view, which is the 
logical view and the view which obtains in regard to 
real estate and tangible personal property, should not 
be taken. Is there any reason why, if we look beyond 
the statute to the character of the property, this view 
should not be taken? It may be thought that such 
attachments and levies, if upheld, will expose the cor- 
poration and innocent third persons to jeopardy and 
fraud. We think the corporation has notice enough 
by the procedure prescribed for attachment or levy, to 
put it oninquiry and is therefore protected if vigilant. 
Doubtless there is danger to innocent third persons. 
The fraudulent transferee having acertificate may sell 
the stock after attachment or levy to a bona fide pur- 
chaser, who buys trusting to the certificate. There is 
the same or nearly the same danger however when 
there has been no fraudulent transfer; for a debtor 
whose stock standing in his own name has been at- 
tached or levied on still retains his certificate, and may 
sell his stock to a bona fide purchaser, who buys in 
ignorance of thelevy or attachment, trusting to the 
certificate. It seems clear therefore that these dangers 
afford no sufficient reason for any distinction in this 
respect between corporate stock and other personal 
property. The defendant calls our attention to the 
case of Van Norman v. Jackson Circuit Judge, 45 Mich. 
204, in which it was decided, that under the statute of 
Michigan, shares of corporate stock are not liable to 
attachment or levy on writ or execution unless they 
stand in the name of the defendant in such writ or ex- 
ecution. The decision however seems to rest mainly 
on certain words or phrases and on a provision in the 
Michigan statute which are notin ours. The provis- 
ion referred to makes it the duty of the officer selling 
the stock to leave a certified copy of the execution and 
of his return thereon with the corporation, and there- 
upon entitles the purchaser to a certificate of the 
shares bought by him upon paying the fees therefor, 
and for recording of the transfer. Such a provision 
imports that the title must pass by the sale, and there- 
fore implies almost of necessity that the shares of 
stock, to be liable to the sale, must stand in the name 
of the debtor so that no question of fraud can remain 
for settlement. 

Our statute simply requires the corporation to re- 
cord the sheriff's deed; it does not require the corpo- 
ration to recognize the purchaser as a stockholder by 
issuing a certificate of stock to him. Under a statute 
of Indiana corporate stock may be taken on execu- 
tion. 

In Scott v. Indianapolis Wagon Works, 48 Ind. 
75, 79, which was a suit in equity by a judgment credi- 
tor for stock fraudulently transferred by the debtor, 
the court while sustaining the suit remark, that “ not- 
withstanding the transfer of the stock by the execu- 
tion defendent, the sheriff may still levy upon and sell 
it, when it has been fraudulently assigned by the 
debtor."’ See also State, Bush v. Warren Voundry & 
Machine Co., 32 N. J. L. 439. 

The defendants contend that the complainant, as 
purchaser at the execution sale, cannot maintain a 
suit in equity to avoid the transfers as fraudulent. 
They contend that if such a suit was to be brought, it 
should have been brought by the complainant and his 
co-plaintiff at law,us judgment creditors in aid of their 
execution, after levy and before sale, so that a fair sale 
could havebeen had. There is some plausibility in 
this argument, for doubtless the stock would have sold 
better if the transfers had been first avoided; but if 
the transfers are fraudulent the defendants are to 
blame for their being so, and therefore if they suffer 
in consequence of it, they have no right to complain. 
Hildreth v. Sands, 2 Johns. Ch. 35, 50. The cases are 
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in conflict upon the question whether equity will aida 
purchaser of real estate at an execution sale by avoid- 
ing conveyances previously made by the judgment 
debtor in fraud of his creditors. There are cases which 
hold that the purchaser is as much entitled after sale, 
as the creditor before sale, to maintain the suit. Hild- 
reth v. Sands, 2 Johns. Ch. 35; Sands v. Hildreth, 14 
Johns. R. 493: Gallman v. Perrie, 47 Miss. 1381; Pul- 
liam v. Taylor, 50 id. 551; Frakes v. Brown, 2 Biackf. 
295; Harrison v. Kramer, 3 lowa, 543; Gerrish v. Mace, 
9 Gray, 235; Murphy v. Orr, 32 Ill. 489; Tappan v. 
Evans, 11 N. H. 311. On the other hand there are 
cases which hold that equity will not interpose, or at 
least not until the purchaser has first obtained posses- 
sion at law. Cransonv. Smith, 47 Mich. 189; Thigpen 
v. Pitt, 1 Jones Eq. 49; Smith's Executor v. Cockrell, 66 
Ala. 64. 

The ground on which courts that refuse aid do so, is 
that the action of trespass and ejectment for posses- 
sion affords an adequate remedy at law. In the case 
at bar the complainant cannot maintain any action at 
law against the fraudulent transferee for possession, 
and if he has any remedy at all at law, he has no ade- 
quate remedy. We think therefore that whatever the 
true rule may be in regard to purchasers of real estate, 
the suit here should be maintained. 

Demurrer overruled. 


a 


UNITED STATES SUPREME COURT 
STRACT. 

TRIAL—CHARGE OF COURT—ERROR.—During the 
trial of a case whose cause of action, as set out in the 
declaration, is in effect that the defendant had fraudu- 
lently imposed on the plaintiff, and by false represen- 
tations extracted money from him, the court in in- 
struciing the jury should confine itself to the point 
really in issue, which is the defendant’s actual repre- 
sentation as tothe material facts, and not his silence, 
whereby the plaintiff had been influenced to pay the 
money. TZhorwegan v. King. Opinion by Mat- 
thews, J. 
[Decided May 5, 1884.] 


AB- 


EsTOPPEL—WHEN JUDGMENT NOT—INTEREST -COU- 
PONS— ‘“* TWO-THIRDS ’’ — CONSTITUTION OF MISssIs- 
stpp1.—(1) The record of a judgment in a former suit 
has not the effect of an estoppel upon a person who was 
not a party in that suit. In this casethe bonds were 
negotiable, and there was therefore no coustructive 
notice of any fraud or illegality by virtue of the doc- 
trine of lis pendens. County of Warren v. Marcy, 97 
U.S. 96. It is not alleged in the plea that the defend- 
ant in error had actual notice of the litigation, or of the 
grounds on which it proceeded, or that : ny injunction 
was served upon the board of supervisors; and if he 
had, that notice would have been merely of the ques- 
tion of law, of which, as we have seen, he is bound to 
take notice, at allevents, and whichis now for adjudi- 
cation in this case. There is nothing in the case of 
Williams v. Cammack, 27 Miss. 209, 224, to which we 
are referred by counsel on this point, inconsistent 
with these views. The decision in Hawkins v. Carroll 
County, 50 Miss. 735, is not a judgment of the Supreme 
Court of Mississippi, construing the Constitution and 
laws of the State, which, without regard to our own 
opinion upon the question involved, we feel bound to 
adopt and apply in the present case. It is a decision 
upon the very bonds here in suit, pronounced after the 
controversy arose,and between other parties; it was not 





a rule previously established, so as to have become rec- 
ognized as settled law, and which of course all parties | 
to transactions afterward entered into would be pre- 


sumed to know and to conform to. When therefore 
it is presented for application by the courts of the 
United States ina litigation growing out of the same 
facts, of which they have jurisdiction by reason of the 
citizenship of the parties, the plaintiff has a right, under 
the Constitution of the United States, to the independ. 
ent judgment of those courts, to determine for them- 
selves what is the law of the State by which his rights 
are fixed and governed. It was to that very end that 
the Constitution granted to citizens of one State,suing 
in another, the choice of resorting to a Federal tribu- 
nal. Burgess v. Seligman, 107 U.S. 20, 33. We have 
however considered the reasoning of the Supreme 
Court of Mississippi in its opinion in the case of Haw- 
kins v.Carroll County,with the respect which is due to 
the highest judicial tribunal of a State speaking 
upon a topic as to which it is presumed to have pecu- 
liar fitness for correct decision, and while we are bound 
toadmit the carefulness and fullness of its examina- 
tion of the question, we are no‘ able to adopt its con- 
clusions. On the contrary, we are constrained to fol- 
low the decision in St. Joseph Township v. Rogers, 16 
Wall. 664, and adhere to the views expressed by this 
court in County of Cass v. Johnston, 95 U. S. 360, in 
deciding the same question upon the construction of a 
provision of the Constitution of Missouri, which is 
identical with that of the Constitution of Mississippi 
under consideration. It was there declared and deci- 
ded that ‘all qualified voters who absent themselves 
from an election duly called are presumed to assent to 
the expressed will of the majority of those voting, un- 
less the law providing for the election otherwise de- 
clares. Any other rule would be productive of the 
greatest inconvenience, and ought not to be adopted 
unless the legislative will to that effect is clearly ex- 
pressed.”’ In Missouri, as in Mississippi, there was a 
constitutional provision requiring a registration of all 
qualified voters. State v. Sutterfield, 54 Mo. 391. 
The assent of two-thirds of the qualified voters of the 
county, at an election lawfully held for that purpose, 
to a proposed issue of municipal bonds, intended by 
that instrument, meant the consent of two-thirds of 
the qualified voters present and voting at such election 
in its favor, as determined by the official return of the 
result. Supervisors of Curroll Co. v. Smith. Opinion 
by Matthews, J. 

[Decided May 5, 1884.] 


BANKRUPTCY—PAYMENT OF DEBTS—EQUITABLE AS- 
SETS—- TRUST FUND — LEX REI SITH.—The question of 
subjecting the equitable interest in the real estate of 
a bankrupt to the payment of his debts is one to be 
settled according to the local laws in the State wherein 
such realestate is. This was expressly decided in 
Nichols v.Levy, 5 Wall. 433, and was also intimated in 
Nichols v. Eaton, 91 U. S. 716-729. The Bankruptcy 
Act, section 5045 Rev. Stat., expressly adopts the local 
law of the State as to such exemptions. And in IIli- 
nois the subject is regulated by aspecial statutory pro- 
vision. By section 49, chapter 22 (HMurd’s Rev. Stat. 
Ill. 195) of the Chancery Practice Act of that State, 
providing for creditors’ bills of discovery and to reach 
and apply equitable estates and interests to the satisfac- 
tion of debts, property held in trust is made subject to 
that proceeding, ‘‘ except when such trust has in good 
faith been created by, or the fund so held in trust has 
proceeded from some persou other than the defendant 
himself.’’ The Tennessee statute, which was applied 
to the exoneration of the interests sought to be appro- 
priated in Nichols v. Levy, 5 Wall. 433, was substan- 
tially the same as this; and both seem to be copies 
from that of New York (2 Rev. Stat. 173, §§ 38, 39), al- 
though in the last named State, as appears in the de- 
cision of the Court of Appeals in Williams v. Thorn, 
TON. Y. 270, and McEvoy v. Appleby, 27 Hun, 44, 
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avother statute (1 Rev. Stat. 729, § 57) limits the ex- 
emption in cases where income is payable under such 
a trust, to the principal fund itself, and the beneficial 
interest of the cestué que trust in the income only to 
the extent of a fair support of the beneficiary out of 
the trust estate. The statute of Illinois does not ap- 
ply merely, as is argued, to cases where a technical dis- 
covery is sought, but to all cases where the creditor, or 
his representative, is obliged, by the nature of the in- 
terest sought to be applied, to resort to a court of 
equity for relief, as he must do, in all cases, where the 
Jegal title is in trustees, for the purpose of serving the 
requirements of an active trust, and where, conse- 
quently, the creditor has no lien, and can acquire none, 
at law, but obtains one only by filing a billin equity 
forthat purpose. If the trust was merely passive, and 
therefore executed by the law of its locality, in the 
cestui que trust, so as to be subject to the levy of exe- 
cutions at law, and the present was such a case, then 
the bill would fail, because the remedy at law would be 
adequate and complete. Spindle v. Shreve. Opinion 
by Matthews, J. [See 24 Eng. R. 544; 60 How. Pr. 161. 
—Eb.] 

[Decided May 5, 1884.] 





UNITED STATES CIRCUIT COURT AB- 
STRACT.* 





CONSTITUTIONAL LAW—TAXATION IN AID OF PRI+ 
VATE ENTERPRISES.—State legislatures have no au- 
thority to authorize taxation in aid of private enter- 
prises or objects, even where there is no express con- 
stitutional prohibition. It is not necessary to review 
the many cases cited. A court cannot ignore that the 
Federal and ‘State Constitutions—nay, that all State 
Constitutions—prohibit the taking of private prop- 
erty even for public uses without just compensation. 
Is it to be argued therefore that private property can 
be taken for private uses, either with or without just 
compensation? The Supreme Court of the United 
States stated the elemental thought underlying Amer- 
ican constitutional law when it declared that an at- 
tempt, through the guise of the taxing power, to take 
one man’s property for the private benefit of another 
is void, an act of spoliation, and not alawful use of 
legislative or municipal functions. There have been 
so many well-considered cases in the United States 
courts and inthe State courts on this subject that it 
would bea work of supererogation to repeat their 
arguments. It must suffice that the weight of au- 
thor ty and sound reason concur in holding bonds and 
coupons like those in question void ab initio. Loan 
Ass’n v. Topeka, 20 Wall. 665; Com. Bank v. City of 
Iola, 2 Dill. 353; Parkersburg v. Brown, 106 U.S. 487; 
8. C., 1 Sup. Ct. Rep. 442; Allen v. Jay, 12 (N. 8S.) Am. 
Law Reg. 481, with notes; State v. Curators State 
Univ., 57 Mo. 178; St. Louis Co.Ct. v. Griswold, 58 Mo. 
175; Livingston Co. v. Darlington, 101 U. 8. 407. In 
Cooley Const. Lim. the subject is fully discussed, 
cases reviewed, and conclusions stated. Page 264 et 
seq. Cir. Ct., E. D. Mo., March 22, 1884. Cole v. City 
of Lagrange. Opinion by Treat, J. 

REMOVAL OF CAUSE-- WHEN JURISDICTION ATTACHES. 
—It has been decided by the Supreme Court of the 
United States that the jurisdiction of the United 
States Circuit Court attaches in a case removable, 
under the statute, at the time when the petition and 
bond is filed in the State Court. The transfer of jurls- 
diction is then complete in advance of the entry ofa 
transcript of the record in the clerk’s office of the 
Circuit Court. Duncan v. Gegan, 101 U.S. 812; Rail- 
road Co. v. Koontz, 104 id. 15; Steamship Co. v. Tug- 





man, 106 id. 122; S. C.,1 Sup. Ct. Rep. 58; St. Paul & 
C. R. Co. v. McLean, 2 id. 499. The Circuit Court 
does not take the suit unless its jurisdiction appears of 
record; and if before the statutory time, when the re- 
moving party is required to enter a copy of the record 
and his appearance in the United States Circuit Court, 
either party procures atranscript and files it in the 
clerk’s office, the jurisdiction then appears of record, 
and all proceedings necessary to prepare the cause for 
trial at the next session of the court can be taken by 
either party. The court then has jurisdiction of the 
cause as if it had been commenced there by original 
process. Inthe case of Kern v. Huidekoper, 103 U.S. 
487, the plaintiff applied for removal July 6th, and filed 
the transcript in the clerk’s office of the United States 
Circuit Court on July 27th) The term of that court 
prescribed by law began on July 2d, before the petition 
for removal was filed in the State court. On Novem- 
ber 14th, the July term still continuing, the Circuit 
Court made an order approving the filing of the record. 
The Supreme Court held that the filing of the record 
July 27th gave the Circuit Court the right to proceed 
with the cause; that is, as I understand the decision, 
to go on and perfect the issues, if necessary, and grant 
provisional remedies, but the removing party is not 
required to try the issues until the term next ensuing 
that of the State court when the cause was removed. 
Cir Ct., D. Minn., April 24, 1884. Judge v. Anderson. 
Opinion by Nelson, J. 


SHIP AND SHIPPING— NEGLIGENCE — PRIVITY OF 
CONTRACT—RFSPONSIBILITY.— A stevedore employed 
by another, who has contracted to unload a vessel, can 
recover forinjuries sustained by the defective appli- 
ances furnished him by the vessel, upon the same evi- 
dence which would enable his employer to recover. 
Though there isno privity of contract between the 
ship owners and him, they were under the same obli- 
gation to him as they were to his employer. What 
would be negligence to one would be negligence to the 
other. Coughtry v. Globe Co., 56 N. Y. 124; Mulchey 
v. Methodist Society, 125 Mass. 487. The implied ob- 
ligation on the part of one who is to provide machinery, 
or means by which a given service is to be performed 
by another, is to use proper care and diligence to see 
that such instrumentalities are safe and suitable for 
the purpose. ‘It is the duty of an employer inviting 
employees to use his structures and machinery, to use 
proper care and diligence to make such structures and . 
machinery fit for use.’? Whart. Neg., § 211. If he 
knows, or by the use of due care might have known, 
that they were insufficient, he fails in his duty. This 
doctrine is cited with approval in Hough v. R. Co., 100 
U.S. 220. Due care or ordinary care implies the use 
of such vigilance as is proportional to the danger to 
be avoided, judged by the standard of common pru- 
dence and experience. Applying this test here, where 
if the appliances to be used were defective, serious 
casualties were to be apprehended, it wasthe duty of 
the master of the steamer to exercise a corresponding 
vigilance to provide against them. Cir. Ct., S. D. New 
York, April 12, 1884. Coughlin v. The Rheola. Opinion 


by Wallace, J. 
——>——_—_—_—_ 


MARYLAND SUPREME COURT ABSTRACT.* 


BANK—AFFIDAVIT BY CASHIER.—Where a suit is 
brought by a national bank under the act of 1864, ch. 
6, the cashier of the bank is the proper officer to make 
the affidavit required by the act to be filed with the 
declaration, stating the true amount that the defend- 
ant is indebted to the plaintiff over and above all dis- 
counts. He has the means of knowing the dealings 





* Appearing in 19 Federal Reporter. 





*Appearing in 61 Maryland Reports. 
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between the bank and its debtors, and it is his duty to 
superintend the collection of debts due to the bank, 
and to make such arrangements as may facilitate that 
object, and to do any thing in relation thereto that an 
attorney may lawfully do. If an affidavit is tobe made 
stating the precise sum due by a debtor to the bank he 
is the proper officer to makeit. Trenton Bank v. Hav- 
erstick, 6 Hals. 172; Mix v. Andes Ins. Co., 74. N. Y.55; 
Shaft v. Phoenix Mut. Life Ins. Co., 67 id. 549; Angell 
& Ames*on Corp., $$ 299, 366. Parkhurst v. Citizens’ 
National Bank of Baltimore. Opinion by Robin- 
son, J. 


TRUST AND TRUSTEE—REMOVAL—BREACH OF TRUST 
—FRAUD.—A testatrix bequeathed to A. a conditional 
legacy of $3,000, and after sundry bequests to other 
persons devised the residue of her estate in trust for 
the benefit of P. for life, with remainder to his chil- 
dren. Ona bill filed by A. against M.,as substituted 
trustee under the will, to compel the payment of his 
legacy, a compromise was effected by which A. agreed 
to settle his claim for $1,100. This sum was accord- 
ingly paid to him by M., and upon its receipt he gave 
M. a release for $3,360. After the payment of $1,100to 
A.,and A.’s release of the whole legacy, further proceed- 
ings were had, upon which, and upon the admission and 
testimony of M. that the personal estate was found in- 
sufficient to pay the whole of said legacy, a decree was 
passed for the sale by M. of certain ground rents be- 
longing to the trust estate. M. was afterward re- 
moved from the trust, and in accounting with the 
trustee appointed to succeed him he claimed that the 
difference between the $1,100 actually paid in settle- 
ment of the legacy and the sum of $3,360 for which the 
release was given, was in fact paid by him to P., 
the tenant for life of the trust estate. Held (1), that as 
against the incoming trustee representing the parties 
in remainder, M. could not rely on a breach of 
trust committed by himself, although committed with 
the assent of P., the equitable tenant for life. No 
principle is better settled than that a cestui que trust 
will not be permitted to set up a breach of trust to 
which he has assented, and the fruits of which were 
received by him. Walker v. Symonds, 3 Swanst. 64; 
Brice v. Stokes, 11 Ves. 326; Nail v. Punter, 5 Simons, 
555; Booth v. Booth, 1 Beavan, 125; Lincoln v. Wright, 
4 id. 427. (2) That it was the duty of M. as trustee to 
preserve and protect the trust estate for the benefit of 
all the parties in interest, and he had no right to per- 
mit the life tenant to receive and waste the corpus of 
theestate. (3) That the compromise of the legacy was 
a compromise which inured to the benefit of the trust 
estate; and the subsequent sale of the ground rents, 
on the pretense that the sale was necessary to pay a 
large balance still due on the legacy, was a fraud upon 
the cestwis que trust. (4) That asagainst the new trus- 
tee, representing the cestuis que trust under the will, 
it was no answer to say that the money derived from 
the sale of the ground rents was paid to P., the tenant 
for life. (5) That in accounting with the new trustee all 
that M. had a right to claim of the $3,360 was the $1,100 
actually paid by him in the settlement of the legacy. 
Mitchell v. Colburn. Opinion by Robinson, J. 


BROKER—COMMISSIONS—WHEN ENTITLED TO.—It is 
well settled by the authorities generally, and in this 
State, that a broker is entitled to his commissions if 
the sale effected can be referred to his instrumentality. 
It is also the established law, that after negotiations 
begun through a broker’s intervention have virtually 
culminated in a sale, the agent cannot be discharged so 
as to deprive him of his commissions. Keener v. Har- 
rod et al., 2Md. 63; Tinges v. Moale, 25 id. 480; Jones 
v. Adler, 34 id. 440; Attrill v. Patterson, 58 id. 226. 
The ruling in this case does no violence to these prin- 
ciples, and is in harmony with the authorities cited. 








There were confessedly two brokers intrusted with the 
sale of the property by Miller. Neither had exclusive 
authority. Each has negotiated with the same person 
who ultimately buys. The terms first offered through 
the plaintiff were not accepted; and the offer made by 
Stayman was rejected; and there is evidence tending 
to show entire abandonment of the idea of investment 
in that property until negotiations were renewed by 
the instrumentality of McSherry and White; after 
which the property was sold on the same terms as 
originally offered, except the modification of $100 
more per annum for the lease taken by Miller for five 
years from the purchaser. The whole question 
whether the sale’was really effected in consequence of 
what plaintiff did in first bringing the parties into ne- 
gotiation, or whether the negotiations through him 
were bona fide broken off, and abandoned by Stayman, 
and the sale finally effected wholly through the influ 
ence of others, was, we think, fairly presented to the 
jury. Livezy v. Miller. Opinion by Irving, J. 


VENUE—CRIMINAL CASE EXPENSE OF REMOVAL.— 
Where the case of a party charged with a criminal of- 
fense is removed to another county for trial, the sheriff 
ofthe county to which the case is removed is the 
proper person to take charge of the removal of the 
prisoner. The commissioners of the county to which 
the case is removed have the power, in the absence of 
any statute regulating it, to allow the sheriff a reason- 
able sum for the removal of the prisoner. If the cir- 
cumstances of the case be such as to call for extra care 
in guarding the prisoner, and keeping him safely to 
answer the charge against him, and in the opinion of 
the sheriff the unguarded jail is not sufficient for that 
purpose, it is his duty to guard it; and the expense of 
such guard must be borne, not by the sheriff person- 
ally, but by the community, for whose protection the 
prisoner is confined. If any authority is required for 
a proposition that seems to us so plain, it can be found 
in the case of Hart and others v. Commissioners of 
Vigo County, 1 Carter (Ind.), 309, which was a 
case almost precisely like the one at bar, and in which 
the court said that the expense of guarding the jail 
must be considered necessary and consequent upon 
the change of venue, and must be paid by Vigo county 
(from which the case was removed), and that the fact 
that Vigo county had a good jail was immaterial. The 
commissioners of the county where the case is tried 
have the same power to determine the proper allow- 
ance to be made for removing the prisoner from the 
place where he is tried to the penitentiary, that they 
have to determine the allowance for his removal to the 
place of trial. Mayor, etc., v. Howard Co. Commrs. 
Opinion by Stone, J. 


PARTNERSHIP—CONTRACT UNDER SEAI—POWER OF 
ONE PARTNER TO EXECUTE—VARIANCE—WAIVER OR 
ABANDONMENT—PAROL EVIDENCE.—The law is too 
firmly established to admit of doubt, that one partner 
cannot bind his co-partner by signing an instrument 
under seal, in the firm nameand style, simply by vir- 
tue of his authority as partner. In such case, to make 
the instrument binding on the partner not signingin 
person, it must appear that there was either a previous 
authority, ora subsequent ratification by such part- 
ner, either express or implied, whereby he has adopted 
the signature as binding upon him. Thisis the rule 
as we find it stated in the authorities upon the sub- 
ject, and it has been fully recognized by this court 
upon more than one occasion. Smith v. Stone 


4G. & J. 310; Albers v. Wilkinson, 6 id. 358. In 
some of the American cases the rule has been spoken 
of as rigid and technical; but as said by Judge Story 
(Story on Part., § 121), the main struggle has been, not 
so much to contest the doctrine of the common law, 
that an authority to execute a sealed instrument does 
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not flow from the ordinary relation of partnership, as 
to contest the doctrine, that it requires a prior author- 
ity under seal, or a subsequent ratification under seal, 
to make the execution valid. The old authorities, and 
indeed the whole current of English decision, estab- 
lish and maintain the rigid doctrine in its fullest ex- 
tent. This strict doctrine however has been, by many 
of the American decisions, relaxed to the extent of al- 
Jowing the previous authority or subsequent confirma- 
tion to be shown by parol or by circumstances; and 
this seems reasonable and proper to be allowed, 
Schmertz v. Shreeve, 62 Penn. St. 457; Russell v. An- 
nable, 109 Mass. 72; Gibson v. Warden, 14 Wall. 244. 
But the general rule is maintained; and if it be true 
that there was no assent to the signature affixed to the 
articles of agreement, the covenant sued on is not the 
joint covenant of the defendants, as alleged in the 
declaration, but the covenant of Herzog alone; and 
hence the plea of non est factum is sustained, because 
of the variance. i Chitty Pl. (16th ed.) 514; Pitt v. 
Green, 9 East, 188; Howell v. Richards, 11 id. 633. At 
common law, an obligation under’ seal cannot 
be discharged before breach by an_ agree- 
ment in parol, or by any instrument not executed 
with the same solemnity as the original obligation. 
All authorities however agree that after breach, for 
the dumages occasioned thereby, any agreement or 
transaction between the parties that would operate as 
an accord and satisfaction in ordinary cases, may be 
pleaded in discharge. Harper v. Hampton, 1H. & J. 
675; Kaye v. Waghorn, 1 Taunt. 428; 1 Chitt. Pl. (16th 
ed.) 515, 516. But this distinction is extremely tech- 
nical, and in many cases it has been found to operate 
injustice; and consequently, in many of the courts of 
this country the rule has been, to a considerable ex- 
tent, modified. Of the many cases upon the subject, 
those most frequently referred to are Fleming v. Gil- 
bert, 3 Johns. 528; Dearborn v. Cross, 7 Cow. 48; 
Langworthy v. Smith, 2 Wend. 587; and the principle 
of the decisions in those cases was fully adopted by 
this court in the case of the Franklin Fire Ins. Co. v. 
Hamill, 5 Md. 170, 182. Among the authorities re- 
ferred to with approval by this court in Hamill’s case, 
5 Md. 182, is1 Roll. Abr. 453, pl. 5, setting out a case 
where the condition of a bond was to raisea mill, and 
the obligor came to the obligeeand told him that 
everything was ready to erect the mill, and asked him 
when he would have him come and put it up; the ob- 
ligee answered, that he would not have it, and dis- 
charged the obligor entirely of the obligation to erect 
the mill, and that was held sufficient to excuse the 
obligor from the performance. In the case of Flem- 
ing v. Gilbert, supra, it was held that evidence of a 
parol agreement of the obligee, to waive any further 
performance of the requirements of the condition of a 
bond, was admissible, as an answer to the action. The 
learned judge, speaking for the court, said: ‘The 
plaintiff's conduct can be viewed in no other light 
than as a waiver of a compliance with the condition of 
the bond, so far as it related to a discharge of the 
mortgage on record; and I see no infringement of any 
rule or principle of law, in permitting parol evidence 
of such waiver. It isasound principle, that he who 
prevents a thing being done, shall not avail himself of 
the non-performance he has occasioned. Had not the 
plaintiff dispensed with a further compliance with the 
condition of the bond, it is probable that the defend- 
ant would have taken measures to ascertain what 
steps were requisite to get the mortgage discharged of 
record, and would have literally complied with the 
condition of the bond.”’ And the learned judge then 
refers to the case in 1 Roll. Abr. 453, pl. 5, to which we 
have referred. The principle of the decision in Flem- 
ing v. Gilbert has not only been fully approved and 
followed by this court in 5 Md. 182, but it has been 


followed in many other cases, and has but recently 
been cited with approval by the Supreme Court of the 
United States, in the case of the Canal Co. v. Ray, 101 
U. S. 522, 527 =That tender of performance, or waiver 
of performance, of a condition or covenant under seal 
may be shown by parol evidence, was expressly held in 
the casein 5 Md. 170; and waiver or abandonment is 
what was sought to be shown in this case. Herzog v. 
Sawyer. Opinion by Alvey, C. J. 


a 


CALIFORNIA SUPREME COURT ABSTRACT. 
EVIDENCE—CLOSING SHOP—DAMAGES—VALUE EX- 
EMPTION—TRESPAsS.—In an action to recover damages 
for closing a barber shop, evidence as to the wages of 
the men employed is inadmissible to determine the 
profits. The wages usually remain the same whatever 
the profits, and the evidence is moreover incompetent 
as not being the best evidence available. ‘Tbe value 
of an ‘ offer’ depends upon too many considerations 
to allow it to be used as a test of the worth of the prop- 
erty.”” Fowler v. Com'rs, 6 Allen, 96. The testimony 
of the witness, Coleman, stands upon a different foot- 
ing. Intestifying to his own opinion of the value of 
the property, he spoke of an offer made by himself. In 
Perkins v. People, 27 Mich. 389, and Dickinson y. 
Pittsburgh, 13 Gray, 554, it is intimated that evidence 
of this nature tends to prove the sincerity of the opin- 
ion of the witness, and is admissible. An instruction 
was given to the effect that if the property was exempt 
the defendant was atrespasser ab initio. There are 
cases which held that way. But in California, and 
many other States, the right of exemption is held to 
be a personal privilege, which if not claimed, is waived 
by the debtor. In this State we have been accustomed 
to proceed under the latter rule, and we prefer it, cer- 
tainly in cases where the property is not of a class 
wholly exempt, because it is equally beneficial to the 
debtor and at the same time affords a protection to 
the officer. The reason of the rule is well expressed 
in Twinam v. Swart, 4 Lans. 264. ‘Prima facie all 
property is liable to execution, and it was the duty of 
the constable, in the first instance, to make the levy. 
He cannot know intuitively that property is exempt, 
nor indeed, that exemptions will be claimed if itis. 
* * * Tt would be intolerably oppressive to place 
the constable in the dilemma of liability to an action 
if he refuses to levy his execution, and to an action of 
trespass if he does.”” Hammersmith v. Avery. Opin- 
ion by Belknap, J. 
[Decided Jan. 23, 1884.] 
ELECTION—EVIDENCE—BALLOTS—TAMPERING—BUR- 
DEN OF PROOF.—In cases of contested elections, the 
ballots themselves, if rigorously preserved, are the 
highest and best evidence, and the burden of proof is 
on the contestant to prove that they have not been 
tampered with, and not upon the defendant to show 
that they have been fraudulently disturbed. It is 
error for the court to assume that the ballots had been 
undisturbed because it was not satisfied from the evi- 
dence that actual fraud had been committed. Mr. 
Justice Cooley says: ‘The returnsof the canvassing 
boards are prima fucie evidence in the courts. * * * 
If however the ballots have not been kept as required 
by law, and surrounded by such securities as the law 
has prescribed, with a view to their safe pre- 
servation, as the best evidence of the election 
it would seem that they should not be received 
as evidence at all, or if received, it should be 
left for the jury to determine, upon all the circum- 
stances of the case, whether they constitute more re- 
liable evidence than the inspector’s certificate, which 
is usually prepared immediately on the close of the 
o 
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election, and upon actual count of the ballots as then 
made by the officers whose duty it is todo so.’’ Const. 
Lim. side p. 625. McCreary, in his work on Contested 
Elections,p.209,lays down the rule: ‘‘Before the ballot- 
boxes should be allowed in evidence to overturn the 
official count and return, it should appear affirma- 
tively that they have been safely kept by the proper 
custodian of the law; that they have not been exposed 
to the public, or handled by unauthorized persons, and 
that no opportunity has been given for tampering 
with them. Ifthisis believed to be a rule founded 
upon apresumption that a fraud or crime has been 
committed, the answer is that the rule does no more 
than make choice between two presumptions of law, 
whichin this instancecome in conflict, and cannot 
both prevail.’’ In People v. Livingston, 79 N. Y. 290, 
the Court of Appeals held the trial court erred in 
charging the jury, that to justify the rejection of the 
ballots as proof, it must appear affirmatively, by direct 
evidence, orfrom circumstances, that the ballot-boxes 
had been interfered with and fraud committed, 
Church, C. J., saying: ‘“ The error is in putting upon 
the party against whom the ballot-boxes are intro- 
duced, the onus of proving that they had in fact been 
tampered with. * * * The burden was upon the 
relator to satisfy the jury that the boxes had remained 
inviolate; the returnsare the primary evidence of the 
result of the election. * * * The returns may be 
impeached for fraud or mistake, but in attempting to 
remedy one evil we should be cautious not to open the 
door toanother and far greater evil. After the elec. 
tion it is known just how many votes are necessary to 
change the result; the ballots themselves cannot be 
identified—they have no ear-marks. * * * Every 
consideration of public policy, as well as the ordinary 
rules of evidence, require that the party offering this 
evidence should establish the fact_that the ballots are 
genuine. * * * If the boxes have been rigorously 
preserved, the ballots are the best and highest evi- 
dence, but if not, they are not only the weakest, but 
the most dangerous evidence. The jury might not be 
satisfied with the proof of identity, and yet be unable 
tofind fromthe evidence that actual tampering or 
fraud had been committed.” Cog/an v. Beard. Opin- 
ion by McKinstry, J. 

[Decided Feb. 12, 1884.] 


JUDICIAL SALE—SUBJECT TO EXISTING MORTGAGE— 
KEEPING LIEN ALIVE.—Where the purchaser at an ex- 
ecution sale takes, subject toan existing mortgage, 
any party in interest (not the principal debtor) may 
pay off the mortgage, and even though it be discharged 
and satisfied of record, may keep the lien alive so far 
as is necessary for his equitable protection, as though 
he took merely an assigument of the mortgage. The 
rights acquired by the purchaser at the execution sale 
are not affected by the assignment of the mortgage, 
either in factor by operation of law. ‘‘In general, 
when any person having a subsequent interest in the 
premises, and who is therefore entitled to redeem, for 
the purpose of protecting such interest, and who is not 
the principal debtor primarily, and; absolutely liable 
for the mortgage debt, pays off the mortgage, he 
thereby becomes an equitable assignee thereof, and 
may keep alive and enforce the lien so faras may be 
necessary in equity for his own benefit; he is subroga- 
ted to the rights of the mortgagee to the extent neces- 
sary for his own equitable protection.’”’ 3 Pom. Eq. 
Jur., § 1212. And this equitable result follows, “even 
though a receipt was given speaking of the mortgage 
debt as being fully paid, and sometimes even though 
the mortgage itself was actually discharged and satis- 
fied of record.”” Id., § 1211. Maizen v. Shaeffer. Opin- 
ion by Sharpstein, J. 

[Decided Feb., 1884.] 
. 





RECENT ENGLISH DECISIONS. 

MARRIAGE—DEED OF SEPARATION—COVENANT TO 
PAY ANNUITY — ‘“‘MOLESTATION”’ A DEFENSE.—In a 
deed of separation between the defendant and his wife 
and under which the plaintiff was trustee, the defend- 
ant covenanted to pay to the plaintiff 500/. per annum 
during the joint lives of himself and his wife; and the 
plaintiff covenanted that the defendant’s wife should 
not at any time thereafter molest the defendant. The 
plaintiff brought an action to recover 475l. for arrears 
of the annuity, and the defendant pleaded as a de- 
fense that his wife had molestd him, and counter- 
claimed for damages. The jury found that there had 
been molestation, and assessed the damages at 100l. 
Held, that the covenants were not independent, 
and the jury having found that there had been moles- 
tation, the defendant had succeeded in establishing his 
defense, and was entitled to judgment upon the claim 
and upon the counter-claim, without damages. Held, 
also that the conduct charged against the defendant’s 
wife was consistent with molestation, and might be 
found by the jury to be molestation, if they consid- 
ered it proved, using the word “molestation” in 
the sense of injury knowingly, and without lawful 
excuse inflicted upon another in his person, character, 
social position or property. High Ct. Just., Q. B. Div. 
March 11, 1884. Fearon v. Aylesford. Opinion by 
Day, J. (50 L. T. R. (N. 8S.) 598.) 


WILL—POWER UNDER MARRIAGE SETTLEMENT—“ IS- 
SUE "’—-ELECTION.—The word ‘‘issue’’ may bear differ- 
ent interpretations in different parts of the same deed, 
and it is not an inflexible rule, that because the word 
evidently means “children” inthe proper sense of 
the term in one part of a settlement, it must be neces- 
sarily so construed in another part of the document. 
See Wyth v. Blackman, 1 Brown. Sen. 196; Harrison 
v. Symons, 14 W. R. 959. By a marriage settlement 
the wife received a power to appoint certain property 
by her will among the issue of the marriage, and it was 
provided that in default of such appointment the prop- 
erty was to be held in trust for the issue of the mar- 
riage, if more than one, in equal shares, for sons at 
twenty-one years and for daughters at that age or mar- 
riage, and that in the event of there being but one 
child issue of the marriage, or only one should live to 
become entitled, the property should be held in trust 
for such only or such surviving child, and if there 
should not be any issue of the marriage or no issue 
thereof should live to become entitled, then upon the 
other trusts. Held, that the word “issue” in the 
power of appointment was to be strictly construed as 
referring to children of the marriage. In re Hop- 
kins’ Trusts, 9 Ch. Div. 131, which was a case of a will, 
Hall, V. C., said that he must decline to speculate as 
to probable intentions. Hesays: ‘I cannot guess, but 
must do my best to construe the instrument upon the 
words themselves;’’ and then he says: ‘‘Taking the 
words as I find them, the true interpretation is that 
the word ‘ issue’ was used by the testator in the sense of 
‘children,’ and he has, I consider, thus explained him- 
self."’ The wife by her will appointed part of the fund 
upon trust for one of her sons for life, with remainder 
to his children who should attain twenty-one years; 
and she further bequeathed certain property, not 
within the settlement, to the persons entitled under 
the settlement in default of appointment. Held, that 
since the appointment was ex facie void for remote- 
ness, the will was to be read as if it were not contained 
therein, and the persors entitled under the settle- 
ment in default of appointment were not put to their 
election. High Ct. Just., Chan. Div. Feb. 16, 1884. 
Matter of Warren’s Trusts. 
(50 L. T. Rep, (N. S,) 453.] 


Opinion by Pearson, J. 
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N speaking of a recent volume of the New York 
Reports, the Chicago Legal Adviser says the 
syllabi ‘‘deal too much with the facts of the cases, 
and the index is nothing but a redistribution of the 
points of the syllabi, a most vicious system of re- 
porting.” In regard to the construction of a head- 
note it is our belief that head-notes usually deal too 
little with the facts of the cases, and too much with 
the steps of the argument by which the court arrive 
at the conclusion. In our opinion a head-note 
ought to consist neither in a series of legal formu- 
las, nor ina bare and detailed statement of the 
particular facts, but that it ought to state the facts 
very concisely, where that is reasonably practicable, 
with the legal conclusion; or when the facts are too 
intricate for convenient statement, to impregnate 
the statement of the legal conclusion with the lead- 
ing facts. The latter course is sufficient in a ma- 
jority of instances, perhaps. But unless the facts 
are stated or rendered inferable, the head-note is 
apt to degenerate into a statement of legal truisms, 
and to get any idea of what the decision is, the 
statement of facts and the opinion mnst be read. 
The head-note ought to be a minute photograph of 
the case and decision. There are a few reporters 
who know how to do this. 


An eminent and admirable example is Mr. 
Chaney of Michigan, who makes the most concise 
head-notes in this country, and generally all-sufti- 
cient and admirable ones. We can hardly remem- 
ber a head-note of his that could be improved. 
We seldom see any head-note by any other reporter 
that could not be improved. Our own theory of 
syllabus-making is illustrated in the American 
Reports, the head-notes of which are certainly con- 
cise, which generally state or infer the ruling facts, 
and which never give the logical steps of the argu- 
ment. It is a very much more difficult thing, how- 
ever, to construct a head-note originally than to 
improve on one already constructed, and in pre 
paring the American Reports we have the advan- 
tage of seeing what has already been done by the 
State reporters. We regard Mr. Sickels’ head- 
notes as far above the average in merit. It must be 
remembered that he frequently has cases of great 
intricacy and novel characteristics to report. 


As to the construction of an index, we agree 
with the Adviser, that merely reproducing the 
statements of the syllabi is generally a vicious sys- 
tem. But it would not be a bad system if the head- 
notes were construeted as we have suggested. No 


better index for Michigan Reports can be devised 
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than the reproduction of Mr. Chaney’s head-notes, 
for they are concise enough, and at the same time 
generally save the trouble of turning to the case. 
The same, we think, may correctly be said of the 
indexes of the American Reports. Taking the last 
nine volumes of this series, which report probably 
some 1,600 or 1,700 cases, the indexes, which merely 
reproduce the head-notes, cover only 338 pages, or 
an average of about 87 pages. We have had fault 
found with us by one or two lawyers who seem to 
measure tlieir law by the yard, because these indexes 
are so short, whereas the indexes of some of the State 
reports are twice as long! This reminds us of the 
preacher who apologized for the excessive length 
of his sermon by saying that he had no time to 
make it shorter. The art of making things short is 
difficult but very useful. 

The Adviser also remarks in the same paragraph: 
‘Among the cited cases we notice only one case from 
the Breese reports, and the citation is found in a 
dissenting opinion. We had occasion for some 
time to examine the lists of cases cited in this court, 
and find, to our regret, but few citations from the 
Illinois reports.” This gives us leave to say that 
the Illinois reports are less cited generally in the 
east than those of any other State of any thing like 
its importance. It may be said without vanity that 
our State is and always has been more in the habit 
of furnishing law for other States than of borrow- 
ing it from them. Our State is not alone in this re- 
spect. The Pennsylvania judges seldom cite any 
reports but theirown. The Massachusetts judges, 
since Chief Justice Gray’s departure, do not travel 
much abroad in their citations. These three States 
are perhaps the most affluent and influential sources 
of American law. At the risk of bringing down 
the Adviser and the Chicago Legal News upon us, 
we will further say that considering the encrmous 
wealth and business activity of Illinois, we find her 
law reports singularly uninteresting. This is no 
new reflection of ours. We have felt the convic- 
tion for a long time in making selections for the 
American Reports, and have wondered why the fact 
should be. But we are free to maintain that in 
comparison with any of the New England States, 
with any of the middle States, except Delaware, 
with Ohio, Michigan, Wisconsin, and perhaps Iowa, 
the judicial decisions of Illinois are singularly un- 
interesting. This is, of course, not the fault of the 
bar or bench, nor of the reporter. 


The Canadian Law Times has the following on 
judicial notice, entitled ‘‘ Judicial Ignorance: ” 
“We do not intend to attribute ignorance to any 
member of the bench. Far from it. But we con- 
tend that a learned man when he takes his seat on the 
bench is not called upon to make himself judicially 
ignorant of the ordinary affairs of life. In a judg- 
ment lately delivered by Mr. Justice Rose, which 
was printed inthe newspapers, his lordship is re- 
ported as having put the question: ‘Am I to take 
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judicial notice that beating a drum is playing a 
drum?’ His lordship is further reported to have 
refused to do so, and in consequence, to have 
quashed a conviction for making a noise in the 
street by playing adrum. The question arose in 
the case, we believe, whether or not the playing of 
drums was an unusual noise. His lordship held it 
was not an unusual noise. If not, then it is one of 
the usual sights and sounds of our public streets. 
Must a judge shut his eyes to all that is going on 
about him, and become absolutely ignorant of the 
commonest things when he ascends the bench?’ We 
hope not. In &. v. Woodward, 1 Moo. C. C. 323, 
the judges unanimously took notice that beans were 
a species of pulse. In R&R. v. Swathins, 4 C. & P. 
548, Patteson, J., after conferring with Bosanquet, 
J., took judicial notice that barley was corn. But 
in R. v. Blaney, R. & R. 416, the judges refused 
to take notice that a colt was of the horse species 

We do not believe however that the modesty of 
the bench would extend so far to-day. One of 
our learned judges is an accomplished player upon 
the flute. Must he forget this on the bench, and 
solemnly take evidence as to the manner in which 
the sound of a flute is produced when the occasion 
calls for it? We hope Mr. Justice Rose was a little 
wrong on this point.” But does not everything 
depend on how the drum was beaten or played, in 
determining whether it was an ‘‘ unusual noise?” 


The London Law Times says: ‘‘It has lately been 
roundly asserted that England has everything to 
learn in her political system, her judicature, and 
her social arrangements, from her own children in 
the United States and the British colonies. In par- 
tial support of this view it would seem that the 
Australian colonies have lately been exercised by 
the great question of the amalgamation of the two 
branches of the legal profession, which lately prom- 
ised to suddenly come within ‘the range of practi- 
sal politics,’ in the mother country. The question 
is so much nearer ripeness at the Antipodes than 
here, as to have formed, as we gather, the subject 
of a bill before the Victorian Legislature. In face 
of the growing movement the bar of Victoria has 
found it necessary to organize in its own defense, 
has appointed a committee to inquire into its rela- 
tions with the solicitors and the public, and has 
adopted resolutions at the instance of the commit- 
tee. * * * The Melbourne committee has not 
only recommended that the etiquette of the bar 
should be reducef&&-so far as practicable, to a writ- 
ten code, and an organization adopted witli the 
duty of watching over and enforcing observance of 
the code, but has also advised a practical step, by 
way of modification of accepted etiquette, which 
has been a good deal discussed in England. In 


conformity with this report, the Melbourne bar gen- 
erally has adopted a resolution to the effect that a 
barrister may henceforth see his client personally, 
‘advise him, and earn a fee,’ without the interven- 
tion of a solicitor, provided no litigation has com- | 





menced. On the other hand, he may not write let- 
ters on tie client’s behalf, issue process, ‘ effect the 
engrossing of briefs, or do any similar busizess.’ 
Without recommending this resolution for adoption 
en bloc at the earliest convenient bar meeting in 
London, it may safely be said that the bar and bar 
committee of Victoria have set a notable example 
of activity and decision to the corresponding insti- 
tutions of this country.” There is nothing in legal 
affairs that strikes an American lawyer as so ludi- 
crous as this separation of attorneys from barristers 
— this ‘‘chaperoning” of the client. The custom 
of course is in one way a good one for the lawyers 
— it entails the employment of at least two lawyers 
on the same side in every case. But if one is fit to 
do all the work, why not lethim? England is grad- 
ually learning good sense from her children, the col- 
onies and the States, and we hope to live to see her 
legal institutions more like our own. But let us be 
careful that she does not get a code ahead of us. 


a 


-NOTES OF CASES. 





N Pence v. Commoniealth, Kentucky Court of 
Appeals, July, 1884, 6 Ky. L. Rep. 113, the de- 
fendant, a distiller, was indicted for selling five 
gallons of whisky at one time. The court discussed 
the meaning of the term ‘‘wholesale dealer” as 
follows: ‘‘In the absence of a statute giving a legal 
definition to the word wholesale with regard toa 
particular commodity, it is a question of fact 
whether, according to the usual course of trade in 
that commodity, a given transaction is to be re- 
garded as at wholesale or retail. These are relative 
terms. Etymologically considered, it might be said 
that the sale of a thing as prepared and put up by 
the manufacturer, to be sold as put up, without 
subtraction, is a wholesale transaction; but if only 
a part of the thing is sold, if there is (as the word 
retail implies) a cutting or severing of the thing as 
put up, the sale is a retail transaction. It is how- 
ever a very hazardous rule to interpret legislative 
language by reference to the obscure etymology of 


words. In its active life business loses sight of 
philological proprieties. It divides things by the 


rule of utility, and seizes on apt words to desig- 
nate the divisions. But even if the meanings of the 
words wholesale and retail are taken from the dic- 
tionary, it is still a question of fact as to the mini- 
mum quantity of whisky, or of any other fluid, or 
of any thing made entire, as nails, pins and needles, 
which constitutes a whole package, as originally 
put up. With respect to such matters it seems 
clear that the condition in which the wholesale 
dealer chooses, for safety or convenience, to keep 
his stock is unimportant. A dealer in grain may 
keep a hundred thousand bushels in an elevator; 
a dealer in liquors may keep them in casks of im- 
mense capacity, but it could not be said that the 
sale of fifty thousand bushels of the grain out of 
one elevator, or the sale of one thousand gallons of 
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wine out of one cask, would therefore be a retail 
dealing. What constitutes a wholesale dealer in a 
given commodity, and what constitutes a wholesale 
transaction, if made by a wholesale dealer, are ques- 
tions of fact to be proved by evidence, and found 
by the jury. It is ‘the usual course of trade’ 
which determines the answers. It may be that only 
a minimum quantity is considered in deciding 
whether a dealer is wholesale or retail, and it may be 
that the question as to the purpose of the purchaser, 
as whether buying for personal use or for resale, 
may be an clement. But we do not think it can be 
assumed, as matter of law, as the second instruction 
seems to assume, that the sale of no quantity, how- 
ever great, is a wholesale transaction, unless the 
purchaser buys as a dealer to the in- 
struction going somewhat further by requiring that 
the purpose of the purchase should be to sell again 
at retail.” As to ‘‘ wholesale dealer,” see Taylor v, 
Vineent, 12 Lea, 282; as to ‘‘retail dealer,” see 
Tennessee Club of Memphis v. Dwyer, 11 id. 452; 
and 30 Ate. Law Jour. 64, 


resell, 


In State v. Brainerd, 56 Vt. 532, an indictment 
against the president of a trust company for mis- 
application of the funds, found by twelve, was 
held valid, although one of the rest of the panel 
was disabled from acting by sickness, others were 
depositors in the company, and the wife of one of 
the twelve was a depositor. The court by Veazey, 
J., said: ‘* Before a person could be convicted of a 
capital offense, twelve at least on the grand jury 
must assent to the accusation, and twelve more find 
him guilty on the trial. Judge Dillon, in State v. 
Ostrander, 18 Iowa, 435, after referring to the com- 
mon-law rules, and citing numerous authorities, 
says: ‘The requiring of twenty-three to be sum- 
moned, though we have found no reason stated in 
the books, was probably in order to make sure of 
obtaining a jury of twelve, possibly to be sure of 
having a few over, so that if the accused should 
have a friend or two upon the panel, the course of 
justice might not be defeated; possibly to prevent 
a dissolution of the jury by the death or sickness or 
absence of one or more of the jurors, or it may be 
for all of these reasons combined.’ It is plain from 
this that it never occurred to him, in the elaborate 
investigation which he gave the subject, as that 
opinion shows, that the absence of one or more on 
account of sickness or death would prevent those 
remaining from proceeding with their investiga- 
tions, provided there were twelve left. * * * 
We think the above construction is consistent with 
the decisions generally in other jurisdictions. The 
difference in the statutes prohibits such decisions 
from being controlling either way, but the course 
of reasoning found in some opinions applies with 
more or less force to this case. See State v. Davis, 


2 Ired. 157; Commoniealth v. Wood, 2 Cush. 149; 
State v. Miller, 3 Ala. 343; People v. Roberts, 6 Cal. 
214; People v. Hunter, 54 id. 65; Pybos v. State, 3 
Humph. 49; Hudson v. State, 1 Blackf. 317; Beasley 





v. People, 89 Ill. 571; Mesmer v. Commonwealth, 26 
Gratt. 976. Proffatt on Trial by Jury, section 46, 
says: ‘If the necessary minimum number are on 
the grand jury when an indictment is found it will 
be good.’ The above views also cover the ground 
of the claim as to the five who were present, but 
did not vote on account of being depositors in the 
bank of which the respondent was president, there 
being twelve who agreed to the bill. But it is fur- 
ther claimed that these five were disqualified by 
favor, being interested on account of being depos- 
itors, and that one other who was one of the twelve 
who agreed to the bill, was also disqualified on ac- 
count of his wife being a depositor, though in her 
own right. The ground of this claim is that if the 
respondent is guilty of the charges alleged in the 
indictment, he would be liable to these men for any 
loss in their deposits. This is plainly too specula- 
tive and remote. In Middletown v. Ames, 7 Vt. 166, 
it was held that a juror was not disqualified, though 
the fine might go into the treasury of the town of 
which he was aratable inhabitant. In Common- 
wealth v. Ryan, 5 Mass. 90, that the indictment was 
good, though the foreman of the grand jury that 
found the indictment was a taxable inhabitant of 
the town to which the fine would go. Thompson 
and Merriam on Juries cite two cases, one in Penn- 
sylvania and one in Virginia, where it was held 
that an indictment for embezzling the money of a 
bank was good, although one of the grand jurors 
who found the indictment was a stockholder in the 
bank, and possessed a large amount of the notes, 
and therefore was greatly interested in procuring 
the indictment. The authors say: ‘Such a juror 
cannot be said to be interested in the event of the 


prosecution. He can neither gain nor lose by a 
conviction or acquittal of the accused. He is not 


interested beyond that common interest which 
every member of society must feel in the conviction 
of such persons as offend against the peace, the or- 
der and well-being of society.’ Add. (Pa.) App. 
45; Commonwealth v. Strother, 1 Va. Cas. 186. See 
also Prof. Jur., § 169, and cases there cited; also 
Waters v. Day, 10 Vt. 487; State v. Newfane, 12 id. 


422 ”9 
a vn 


POPULAR LEGAL CATECHISM, 
(Arter ‘ Lire ”— No. 1.) 





Q. ‘What is this case, please?” 

A. ‘This is the case of Puwer v. Cassidy, de- 
cided by the New York Court a Appeals, and re- 
ported in 79 N. Y. 602.” 

Q. ‘‘ What is it about?” 

A. ‘* A testator made a bequest to his executors, 
to be divided by them among such Roman Catholic 
charities, institutions, schools or churches in the 
city of New York, as a majority of my executrix and 
executors shall decide, and in such proportion as 
they may think proper.” 

Q. ‘The parties wanted to find out whether it 
was a good bequest, did they? ” 
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. ‘That was what they wanted.” 

** And what did the Court of Appeals say?” 
‘* They held that it was a valid bequest.” 

‘** But what is this other case, please?” 
‘This is the case of Pritchard v. Thompson, 
decided by the same court, ana reported in 95 
mB. 3. ” 

Q. ‘‘And what is it about?” 

A. ‘A testator made a bequest to his executors, 
to be distributed by them among such incorporated 
societies organized under the laws of the State of 
New York or the State of Maryland, having lawful 
authority to receive and hold funds upon perma- 
nent trusts for charitable or educational uses, as 
said executors or the survivors of them might select, 
and in such sums as they should determine.” 

Q. But that is very much like the other case, 
isn’t it? 

A. “ Very much.” 

Q. ‘‘And must be decided on the same principle 
as the other case, mustn’t it? 

A. ‘* One would think so.” 

Q. “Of course that made it very easy for the 
Court of Appeals?” 

A. ‘*That is the natural inference.” 

Q. ‘‘ My, how glad the court must have been to 
get acase just like one they had decided a little 
while before!” 

A. ‘Very giad.” 

Q. ‘‘And so they held that the bequest in this 
last case was valid?” 

A. ‘*On the contrary.” 

Q. ‘*What! They couldn’t hold that it was 
invalid? ” 

A. ‘That is precisely what they did hold.” 

Q. ‘Gracious! How could that be?” 

A. ‘* Well, it was, you know.” 

Q. ‘*Had the court forgotten the case of Power 
v. Cassidy?” 

A. ‘*Oh no, they referred to it.” 

Q. “Did they overrule it?” 

A. “Ro.” 

Q. ‘‘ What did they do with it, then? 

A. ‘‘They ‘ distinguished?’ ” 

Q. ‘What does that mean?” 

A. ‘* Why, you see, in one case the beneficiaries 
were limited to a particular class, i. e., incorporated 
societies lawfully authorized to receive and hold 
funds upon permanent trusts for charitable or edu- 
cational uses, and to a particular iocality, 7. e. the 
States of New York and Maryland, while in the 
other case the beneficiaries were limited to a par- 
ticular class, 7. ¢., Roman Catholic charities, insti- 
tutions, schools or churches, and to a particular lo- 
cality, 7. ¢., the city of New York.” 

Q. ‘‘Is that all the difference between the two 
cases?” 

A. ‘‘ That is all.” 

Q. ‘‘ Then in each case the selection of the bene- 
ficiaries, and the amounts to be given to them, were 
left to the discretion of the executors?” 

x Tea” 
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Q. “ And if the executors failed to carry out the 
trust?” 

A. “The court said that, in that event, in the 
case of Power v. Cassidy, all the Roman Catholic 
charities, institutions, schools and churches in the 
city of New York would share equally in the fund.’ 

Q. ‘‘But why couldn’t the same thing be done 
in the case of Pritchard v. Thompson ?” 

A. ‘‘The question is too hard for me.” 

Q. ‘* Well, what reason did the court give?” 

A. “They said it wouldn’t be so easy.” 

Q. ‘*Then the only difference between the two 
cases is that it might be a little easier to carry out 
the trust in one case than in the other?” 

A. ‘‘ That is the only difference.” 

Q. ‘‘ And the cases are alike in all other respects?” 

A. ‘‘ Exactly alike.” 

Q. ‘‘ And any rule of law or equity that applies 
to one case applies just as well to the other?” 

A. ‘* Certainly.” 

Q. ‘‘My, what a funny thing law is! 

A. * Toa,” 


” 


J. H. H. 


THE LAWYER AND SOME OF HIS DUTIES. 
|" is proposed to notice in this paper certain com- 

mouplace and yet all-important duties which every 
lawyer at all worthy his high calling must diligently 
perform. For the present, broad and iiberal culture, ex 
act and exhaustive mastery of the principles of the law, 
and an elevated moral sense of the duties and respon- 
sibilities of the profession must be assumed as cardi- 
nal qualifications for every one entering upon the prac- 
tice of the law, and it is only proposed here to note 
some of the duties absolutely essential to successful 
and honorable continuance in its practice. 

Although the propositions may appear trite and self- 
evident, they are shamelessly ignored and disregarded 
by a large percentage of the members of the profession, 
and this is my excuse for this discussion. 

The first duty Linsist upon is diligent, prompt and 
respectful attention to all correspondence. To neglect 
or delay answering any letter is positively uncivil, and 
such neglect of any ordinary business letter is not only 
a breach of good manners, but exhibits vulgar educa- 
tion and an utter want of any sense of appreciation of 
patronage. Letters may sometimes be trivial; they 
may be petulant or unimportant, but they must be 
answered. It will however be found generally true 
that men who write letters have something worthy to 
write about, but I quite agree with that distinguished 
lawyerand scholar, David Hoffman, ‘that all notes 
and letters must be answered, politely, if possible, but 
rudely rather than not at all.” 

In this respect our profession may profit by the ex- 
ample set by business men. Instances will indeed be 
found rare where successful business men fail to an- 
swer their correspondents. We are dependent to a 
great extent on this class of men for our business, and 
waiving all questions of mere civility, lawyers ought as 
a matter of business to be prompt and courteous to all 
correspondents. I know that the business men of the 
country hold the profession at large responsible for 
the delinquencies of some of its members in this mat- 
ter, and that this is one of the chief grounds of com- 
plaint against the legal profession. Nothing is better 
calculated to foster distrust upon the part of business 
men of lawyers than indifference to their correspond- 
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ence, which is one of the principal channels of busi- 
ness. Sol setit down as oue of the inflexible rules 
which every lawyer worthy of his profession must ob- 
serve,that all notes, cards and letters must be answered 
promptly and explicitly. 

Another matter, involving not merely questions of 
civility, but of honor, is that of money matters be- 
tween attorneys and clients. The lawyer who collects 
money for his client and fails to account for and pay 
it over immediately, is guilty of downright dishonesty 
and in some States is criminal. And here, paren- 
thetically, let me appeal to the profession in all the 
States to see that the conversion of a client’s money to 
the attorney’s use is made a felony, as it is in Indiana. 
[address myself to the manhood and integrity of men, 
but when this fails let us have the Criminal Code to 
fall back upon. Iam sure instances of micuse of client’s 
funds by lawyers are less frequent than they were, but 
they are still entirely too common. 

Still another complaint relates to the matter 
of charges. There is no principle of honor which 
forbids a lawyer, after stating fairly and fully 
the law, facts, and chances of clients of ordinary 
intelligence, from contracting for such compensation 
as clients and attorneys may deem proper, but what I 
protest against as absolutely inexcusable and treach- 
erous is overcharges against clients who are unable to 
protect themselves without incurring greater trouble 
and expense. I do not now refer to the widow, the 
orphan, or the unfortunate, for against these charges 
should be so small, if any are made, that there can be 
no possible ground of complaint; but Ihave in my 
mind business men, and especially non-residents. 
These men, in intrusting lawyers in distant States and 
communities with their business, impose a trust that 
demands reasonable and satisfactory charges. Clients 
generally and business men in particular will rarely 
object to fair and just compensation, and a lawyer 
who does not make his charges reasonable and just is 
a mercenary shyster. 

Now I have briefly touched upon some things the 
lawyer should not do, but there is one other thing all 
lawyers should fearlessly do. If a lawyer wrongs his 
client, betrays his trust, and proves himself unworthy, 
it is the solemn duty of every honest lawyer to bring 
such delinquent to justice. Compel him tu right his 
wrong, and if the facts justify, see that he is dis- 
barred. This is the only way to rid the profession of 
charlatans, shysters and scoundrels. 

Now it may be said these are all old truths, and so 
they are; but I undertake to say, Mr. Editor, that 
many of the reader of your journal will realize the pro. 
priety of having this old gospel stated anew to many 
lawyers, at whose hands they have suffered; and if 
lawyers receive such treatment from their professional 
brothers, what story could the business world at large 
tell? LI rejoice that the great majority of lawyers are 
subject to no criticism I have made. A more honora- 
ble, high-minded, worthy and just body of men does 
not exist; but let us make a bold strike to root out any 
errors and vices found among any of the profession. 

CHARLES L. WEDDING. 

EVANSVILLE, Ind. 


—-—_—__—_. 


SERVICE OF SURROGATE’S CITATIONS. 
DESIRE to call the attention of practitioners in 
this State to an apparent omission in the Code re- 
lative to service of citations in Surrogates’ Courts 
upon non-residents,to which no public reference seems 
to have been hitherto-made. 
It has been generally supposed that the modes of 
service of a citation issued out of a Surrogates’ Court 








are substantially the same as those of a summons ina 
civil action, with the sole exception (other than the 
exhibition of the original), that the actual delivery of 
the citation to the party in person is not necessary; it 
may be left with another at the residence, etc. 

It will be found however that there is a very im- 
portant distinction where the party to be served isa 
non-resident. Inacivil action it is not sufficient to 
obtain an order of publication to show merely that the 
defendant is a non-resident; “ proof by affidavit” is 
required, ‘‘that the plaintiff has been or will be un- 
able, with due diligence, to make personal service of 
the summons.”’ Code, § 439. 

But there is no such provision with reference to sur- 
rogates’ citations. 

Section 2522 (subd. 1) provides for an order of publi- 
cation of a citation ‘‘ where it is to be served upon 
* * * a person who is not a resident of the State.” 
Section 2523 (subd. 1) provides for a like order ** where 
the surrogate is satisfied, by affidavit, that the resi- 
dence of that party cannot, after diligent inquiry, be 
ascertained by the petitioner.” 

No previous attempt to find and serve the party 
within the State is required ineithercase. The order 
will be granted (§ 2524) upon “proof by affidavit or 
otherwise to the satisfaction of the surrogate, that the 
case is one of those specified in those sections”? (i. e. 
2522 and 2523). No other pre-requisite is necessary or 
is called for. 

In other words, a non-resident who may be actually 
and notoriously in the State four-fifths of his time 
(perhaps in business here every day) may be served by 
publication, without any attempt to serve him per- 
sonally within the State. Nay, it is uot altogether 
clear that a personal service upon a non-resident 
within the State gives jurisdiction. There is no war- 
rant for a personal service (or by leaving a copy, etc.) 
within the State upon a non-resident at all, except 
in section 2520. ‘‘ Except where special provision is 
otherwise made by law, service of a citation within 
the State must be made * * * by delivering a 
copy thereof to the person to be served, or by leaving 
acopy at his residence, or the place where he so- 
journs,”’ etc. 

Reading and comparing the various provisions upon 
the subject, it would seem as if only residents were to 
be served within the State, and non-residents only by 
publication, or without the State. 

In his note to section 2525, Mr. Throop says: ‘The 
new system * * * incases where personal service 

* corresponds, 


cannot be made withinthe state * * 
in substance and mode of expression, to the system 
established in like cases for the courts of record of 
general jurisdiction, so that the same rule and adjudi- 
cations will be applicable to each.” 

It would seem that in this instance Mr. Throop is 
mistaken. 

The ends of justice would be better subserved if 
publications of all original process and the necessity 
of applications therefor were confined to cases of un- 
known parties, or those whose actual residence or 
whereabouts could not be reasonably ascertained. 

The former practice in Surrogates’ Courts permitted 
a personal service without the State without previous 
order or direction therefor, and it worked satisfacto- 
rily. The object of an authorized publication of origi- 
nal process against an absent party is to notify such 
party of an action or proceeding affecting him and his 
rights. 

Practically not one man in twenty advertised against 
ever sees or hears of the published summons or cita- 
tion, though the mailed copy is usually received. 
Where the actual whereabouts of a party is known, a 
personal service upon him anywhere in the world 
(together with a mailed copy) witha sufficiently ex- 
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tended time to angewer, proportioned to distance from 
and means of communication with the forum (and 
for this uo order should be necessary) would be far 
preferable to the publication of the process in local 
journals. Such aservice would be direct and effect- 
ual, and would save thousands of dollars now wasted 
upou legal publications. 
J. C. LEVI. 
New YorK, August 18, 1ss4. 
~ 
EMINENT DOMAIN—RAILWAY IN STREET— 
ABUTTING _OWNER—DAMAGES, 


SUPREME COURT OF COLORADO, DEC, 1883, 





Crry oF DENVER V. BAYER.* 

The easement or right of way in a public highway is property 
which may not be taken away or damaged without com- 
pensation,and the abutting lot owner may recover damages 
for the interference with his easement and for the decrease 
in the value of his premises,regardless of the fact whether 
he or the municipal corporation owns the fee of the 
street. 

An ordinary steam railway is not a local convenience, but is 
an additional burden or servitude not comprehended 
within the easement for an ordinary public street, and 
which the abutting owner cannot be presumed to have an- 
ticipated or consented to. Such owner however cannot 
recover for any injuries he may suffer in common with the 
general public, but only for those peculiar to him, which 
affect his property without injuring that of his neigh- 
bor. 

An ordinary railway is a private enterprise, for private profit, 
and though the city grant a license, it is not responsible 
for the special damages incident to individual property 
for the construction and maintaining of such road. 

The measure of damages in suits of this kind is the actual 
diminution in the market value of his premises, for any 
use to which they may reasonably be put, occasioned by 
the construction and operation of a railroad through the 
adjacent street. 


i SAL from District Court of Arapahoe county. 


J.P. Brockway, Stalleup, Luthe & Shaffruth, J. A. 
Dawson and J. A. Stallcup, city attorney, for appel- 
lant. 

S. E. Brown, for appellee. 

Heum, J. Plaintiff below seeks to recover in this 
action for the obstruction of free ingress and egress to 
and from his lots by means of the street upon which 
they front, and for a depreciation in the value of his 
property caused by the construction and operation 
upon the street of the railroad mentioned in the 
pleadings. Three questions are fairly presented for 
adjudication by the record before us. Ist. Is the abut- 
ting lot-owner in this State entitled to compensation 
when the adjoining street is occupied by an ordinary 
railroad, and his property is thereby injured? 2d. If 
he is, did the city of Denver become liable therefor 
through the action of its council in passing the ordi- 
nance recited in the answer? 3d. If the adjacent pro- 
prietor is entitled to compensation, what is the proper 
measure of damages by which the same shall be deter- 
mined? 

The abutting lot-owner has a peculiar interest in the 
street. He has rights therein not shared by the gene- 
ral public. If the fee thereof be in the municipality, 
he owns an easement therein. This easement or right, 
though incorporeal and intangible, often gives the realty 
whatever value it may be found to possess; without it 
the land and the improvements thereon may be of lit- 


*S, C., 2 Pac. Rep. 6. 





tle use or benefit; with it they may yield to the owner 
a handsome revenue. This is especially true of busi- 
ness streets, and business blocks erected thereon. 
Property, in its broader and more appropriate sense, is 
not alone the chattel or the land itself, but the right 
to freely possess, use and alienate the same; and many 
things are considered property which have no tangible 
existence, but which are necessary to the satisfactory 
use and enjoyment of that which is tangible. The peo- 
ple and the courts of Colorado are constantly treating 
as property the right to ause of water acquired by pri- 
ority of appropriation; the right of user would of 
course be of no value without the water, but it is this 
right that is mainly the subject of ownership. Incor- 
poreal hereditaments, particularly those denominated 
‘‘easements,’’ have always been considered property 
both by the civil and the common law. They are gener- 
ally attached to things corporeal, and are said “‘ to is- 
sue out of or concern’ them; but any wrongful inter 
ference therewith has been promptly recognized and 
punished by the courts. 

No good reason is observed for discriminating 
against the easement in a street connected with the 
lot of an abutting owner. We are disposed to say that 
it is property within the meaning of our Constitution ; 
and any interference therewith which results in injury 
to the realty must, with the exceptions hereinafter 
stated, be justly compensated if in such a case there be 
no technical taking. ‘‘If private property, there is a 
damaging thereof within the constitutional inhibi- 
tion.’”’ Whatever permanently prevents the adjacent 
owner’s free use of the street for ingress or egress to 
or from his lot, and whatever interference with the 
street permanently diminishes the value of his premises 
is as much adamage to his private property as though 
some direct physical injury were inflicted thereon. 
But sometimes these interferences and resulting in- 
jury may properly, even in this State, be held to be 
damnum absque tnjuria; as where they are occasioned 
by a reasonable improvement of the street by the 
proper authority for the greater convenience of the 
public, or where a mere temporary inconvenience or 
injury results from a legitimate use thereof by the 
public. 

The streets of a municipal corporation are highways; 
they are dedicated to the use of the general public, and 
it has aright therein in the nature of an easement—a 
right which is termed an easement by some of the au- 
thorities. Whether the fee thereof bein the city or 
in the adjoining owner this right of the public ordi- 
narily remains the same; if in the former, such fee is 
generally in trust, forthe benefit of the public; if in 
the latter, it is subject to the right of user or enjoy- 
ment by the public for all the ordinary and legitimate 
purposes of a highway. With us the control thereof is 
in either case vested by law in the municipal govern- 
ment; it is the duty of the city council to protect and 
improve the same in such manner as will render it 
most useful for a highway. In determining what 
changes and improvements are most conducive to this 
end the council exercises a large discretion to 
this end, and unless unreasonable charges are 
made, or injury results to the adjoining prem- 
ises through the unskillfulness or negligence 
of those employed, the owner thereof will not be 
heard tocomplain, though in fact the real value and 
convenience of his property are diminished thereby, 
for in purchasing his lot, or in relinquishing the pub- 





lic easement, he is conclusively presumed to have con- 
templated this power and authority of the municipal 
| government, and is held to have anticipated any in- 
| jury to his abutting land resulting from a reasonable 
and proper exercise thereof. But it must be borne in 
mind that these presumptions attach only so long as 
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the purpose of the change is to render the street more 
convenient and useful as a highway. When this ob- 
ject is abandoned, and the council direct or permit a 
change or use whully foreign to the ordinary purposes 
of u highway, and when thereby adjacent property is 
actually damaged, the owner thereof is in this State 
entitled to reasonable compensation for the in- 
jury. 

The abutting owner may well be presumed to have 
taken into consideration the fact that the grade of the 
street might be raised or lowered; that pavement 
might be laid and bridges and culverts constructed; 
and that a street railroad even might be built and op- 
erated thereon; and it may fairly be presumed that in 
purchasing he anticipated and allowed for the possible 
or probable damages to result from these and similar 
changes, or that he signified his consent thereto, and 
thus deprived himself of any right to compensation 
therefor. But no such presumption, consent or estop- 
pel applies to the use of the street by an ordinary rail- 
road. The argument that such a railroad is an im- 
proved public highway, and therefore its construction 
and operation in the street is only an improved and zp- 
propriate use thereof, we do not regard as resting 
either upon correct principle or sound logic. The 
street is designed for local convenience and use, and is 
dedicated thereto; it should be entirely unobstruct- 
ive, save as temporary obstructions occur in the im- 
provement thereof by the proper authorities or in its 
legitimate use by the public. 

An ordinary railroad is not a local convenience; the 
city is but one of its termini; its cars do not stop at 
the beck of any one who may wish to ride, and do not 
commonly transport passengers from one point to 
another within the city; its ties and rails as generally 
laid are a permanent interference with the use of the 
street for ordinary vehicles; the smoke and dust, in- 
terruption and noise produced by operating its trains 
are a perpetual annoyance, and the danger a constant 
menace, in the occupation and enjoyment thereof for 
the usual purposes. We cannot escape the conclusion 
that such a railroad is an additional burden or servi- 
tude not comprehended within the easement for an 
ordinary public street or highway—a burden or servi- 
tude which the abutting owner cannot be presumed 
to have anticipated or consented to. 

The railroad is a public benefit; it is generally of 
great advantage to the town or city to or through which 
itis built and operated. And forany injury or annoy- 
ance occasioned thereby which an adjoining owner 
sharesin common with the general public, he ought 
not to recover; but for those damages which are pe- 
culiar to him, which affect his property and impair its 
value, without injuring that of his neighbor, he ought 
in justice to receive compensation. We are aware that 
upon some of these questions the courts are by no 
means in accord. Our views conflict with the decis- 
ions of courts for whom we entertain the profoundest 
respect. But while this want of harmony is to be re- 
gretted, it cannot be avoided, for agreement with all 
the able decisions is impossible. No attempt has been 
made to review in this opinion the cases; the task 
would be too long and laborious; we have not stated 
exhaustively the reasons controlling the views adupted 
upon this branch of the case, nor shall we undertake 
todo so. There are however a few subjectsand decis- 
ions which we feel called upon to more specifically con- 
sider. 

A distinction has sometimes been made with refer- 
ence to the fee of the highway. The doctrine is an- 
nounced and supported by a strong preponderance of 
authority that if the fee of the street be in the public, 
or in the municipality forthe use of the public, the 
Legislature may authorize it to be used for the con- 
struction and operation of a railroad, without compen- 








sation to the adjoining property-owner, and against 
his wishes. And of course the Legislature may dele- 
gate to the municipal autborities power to grant the 
same privilege, with Jike immunity from liability to 
lot-owners along the street occupied. See the follow- 
ing works and the cases cited therein: 2 Dill. Mun. 
Corp.(3d ed.) § 7 Mills Em.Dom.,§ 203; Cooley Const 
Lim. (5th ed.) 687. Weare not, as may at first seem, 
ignoring this doctrine, or necessarily denying its cor- 
rectness under the law prevailing where it has been 
declared. A careful examination shows that almost 
without exception those decisions, which consider the 
subject and deny aright to compensation for injury 
where the abutting owner does not also own the fee of 
the street,were rendered under Constitutions which re- 
quire compensation only for the taking of private 
property, and a majority of those opinions are largely 
devoted to analyzing the word “ taken’’ and to defin- 
ing its meaning as used in their respective Constitu- 
tions. 

The Constitution of Colorado contains the following 
provision: ‘“‘ Private property shall not be taken or 
damaged for public or private use without just com- 
pensation.”’ We believe that the framers of this in- 
strument did not insert the words ‘or damaged ”’ 
therein without a purpose. We cannot consent to the 
proposition that these words add nothing to the word 
taken,’ also used, and that the provision would be 
just as broad without them. It is hardly necessary to 
invoke the course of construction which forbids that 
we shall consider them as either meaningless or merely 
cumulative. 

The position taken in some of the cases is that if the 
adjoining Owner has not the fee of the street, and the 
value of his property be diminished fifty per cent by 
the construction of the railroad therein, he has no re- 
dress; while if he be the fortunate owner of this fee, 
he may recover, not only for the taking or appropia- 
tion of the street, but also for the interference with 
his easement, and the decrease occasioned in the value 
of his premises. Yet whether he own the fee or not, 
his rights in connection with the street, while it re- 
mains a street, are practically the same. His posses- 
sion of this fee in no special way contributes to the use 
or enjoyment of his lot, and enables him to exercise 
no greater control over the street than he would have 
without it. This distinction as to the fee seems to 
rest upon the fact that in our case there is a wrongful 
incumbrance of this freehold, while intbe other there 
is not. The actual injury inflicted is about the same 
in both, But while if the fee vests in the city there 
may be no wrongful incumbrance of his estate, in the 
sense of these cases, there is, under our Constitution 
at least, a damaging thereof for which he is entitled to 
compensation. 








Constitutional provisions, where only the taking of 
private property is to be compensated, have frequently 
been held to include any “ direct physical obstruction 
or injury”’ to the abutting premises, even though 
there be no actual appropriation of the ground itself, 
as where by excavation or embankment water was 
caused to overflow the same—a kind or class of injur- 
ies for which in the absence of constitutional or statu- 
tory enactment, a remedy existed at common law. 
Toledo, W. & W. Ry. Co. v. Morrison, 71 Ill. 616; 
Hooker v. New Haven & N. Co., 14 Conn. 146; Pum- 
pelly v. Green Bay Co., 13 Wall. 166. We think this 
construction of the provision eminently reasonable and 
just. Accepting it as correct, we are forced to draw 
the inference that the words ‘‘ or damaged ”’ with us 
were intended to reach still another class of injuries. 
To this class belong, in our judgment, those com- 
plained of in the case at bar. Upon this subject see 
Gotischalk v. C,, Be & tQ H,'Co, WA Neb, 389; 
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also Transportation Co. v. Chicago, 99 U.S. 685, and 
other cases hereinafter considered. 

There has heretofore been no interpretation of our 
constitutional provision by this court with reference 
to damages, such as those complained of in the case 
before us. 

The rights of the parties in Colorada Cent. R. v. 
Mollandin, 4 Col. 154, occurred{prior to the adoption of 
that instrument; and for this reason, although the de- 
cision was rendered subsequent thereto, no mention 
was made or discussion had of the constitutional inhi- 
bition. But section 48 of chapter 18 of the Revised 
Statutes of 1868 provides that private property shall 
not be ** taken or injuriously affected ’’ without com- 
pensation. This statute remained in force till 1876; 
and it may be urged that the decisionin the Mollandin 
case, supra, was governed thereby. We may admit 
that the words of the statute, ‘‘injuriously affected,” 
are as comprehensive in meaning as the word ‘‘dam- 
aged ”’ used in the Constitution, and yet not be con- 
cluded by the foregoing decision. The statute was not 
relied upon or discused in that case; not a word ap- 
pears in the opinion itself nor in the briefs and argu- 
ments of counsel to show that it was even remotely 
considered. The opinion of a court is not decisive of 
a question not mentioned therein, although the same 
might, and perhaps should, have been passed upon. 
It is generally a party’s privilege to waive a statutory 
right; and courts, particularly those of last resort, do 
not as arule press upon litigants the benefit of a right 
or privilege which they have elected not to invoke or 
claim. Had the court been called upon fora constrac- 
tion of that statute, it is probable that a view would 
have been adopted similar to the one here announced 
as to our constitutional provision. 

The sixty-eighth section of the Land Clauses Con- 
solidationAct, 8 & 9 Vict.,ch. 18, contains the following 
language: ‘If any party shall be entitled to any com- 
pensation in respect of any land or any interest therein 
which shall have been taken for or injuriously affected 
by the execution of the works, and for which the pro- 
moters of the undertaking shall not have made satis- 
fattion,” such compensation was to be determined as 
in the act provided. It will be observed that this sec- 
tion contains the words “taken” and ‘injuriously af- 
fected,’ used in our statute of 1868, and itis not im- 
probable that these words were borrowed, either di- 
rectly or indirectly, from sec. 68 aforesaid,or from some 
other English act using them in the same connection. 
The English courts, in interpreting this statute, have 
usually (not always) held thatthe words ‘injuriously 
affected’ only allow compensation where a right of ac- 
tion would have existed at common law; yet in their 
application of this construction they have been ex- 
treuely liberal, sometimes declaring that actionable 
at common law which we generally do not so con- 
sider. 

In McCarthy v. Metropolitan Board of Works, L. R., 
7 C. P. 508; 5 Eng. R. 256, the action was brought to 
recover for the depreciation in value occasioned to 
plaintiff's premises by the stopping up and destruction 
of a certain dock near the same. Plaintiff had no right 
or easement in the dock other than his right as one of 
the public;’’ ‘‘nor was there appurtenant or other- 
wise belonging to plaintiff's premises any easement or 
privilege in or to the dock.”’ But by reason of their 
proximity thereto—there being only a narrow street 
between the buildings—were rendered valuable, either 
to sell or occupy; and by the destruction thereof they 
were permanently damaged and diminished in value. 
The court, per Willis, J., says: ‘‘ Notwithstanding the 
striking differences of opinion which have been ex- 
pressed upon this subject, I cannot entertain the 
slightest doubt that what was done here was an inju- 
rious affecting of the plaintiff's property, which would 





have given him a cause of action before the statute, 
and which entitles him to compensation under sec- 
tion 68.” The plaintiff's recovery of $1,900 was sus- 
tained. 

In East and West India Docks vy. Gattke, 3 MeN. & 
G.$155,defendant professed to have incurred “ great pe- 
cuniary loss and damage by reason of the construction 
of the plaintiff's railway in the immediate vicinity of his 
premises ;’’ he claimed compensation under said act, 
on the ground that his property was injuriously af- 
fected. The lord chancellor declines to maintain an 
injunction permitting defendant’s proceeding by suit 
to collect damages for the injury. His lordship sug- 
gests that under this statute a party is entitled to com- 
pensation where his lands are not ‘‘ taken, used or di- 
rectly interfered _with,’’ but where there isa ‘conse- 
quential” injury, resulting in the actual depreciation 
of the value thereof. 

Beckett v. Midland Ry. Co., L. R., 3C. P. 82, was a 
case where the highway, fifty feet wide in front of 
plaintiff's premises, was narrowed by means of a rail- 
road embankment to thirty-three feet in width. 
Plaintiff claimed, among other things, that by the nar 
rowing of the road and the embankment the value of 
his property was reduced. Bovill, C. J., speaking of 
the property’s being injuriously affected under said 
section 68, says: ‘I am alsoof opinion that but forthe 
act of Parliament which authorized the making of the 
railway and the narrowing of the road, an action might 
have been maintained by the plaintiff for such injury 
and that he is entitled to claim compensation under 
the provisions of the act I have’referred to; and Wil- 
lis, J., “‘ILam ofthe same opinion. * * * It must 
be conceded that there was a damage to the owner of 
the house from the narrowing of the road in front of 
it. It isnot worth so much to sell or let as it was be- 
fore. I will not cite authorities upon a matter which is 
so plain.” 

The learned judge who delivers the opinion in Rigney 
v. City of Chicago, 102 Ll. 64, formulates the rule dedu- 
cible from the foregoing and other cases in the follow- 
ing language: ‘* If there has been some direct physical 
disturbance of a right, either public or private, which 
the plaintiff enjoys in connection with his property, 
and which gives toitan additional value, and [if] by 
reason of such disturbance he has sustained special 
damage with respect to his property in excess of that 
sustained by the public generally, the common law 
would, but for some legislative enactment, afford him 
redress. A recovery was sustained where the injury 
resulted from the construction, without negligence, 
through the public street, of a viaduct by the munici- 
pal authorities.”’ 

It is immaterial whether or not we declare the Eng- 
lish rule thus formulated in Illinois sufficiently to ree- 
ognize aright of action at common law in cases like 
this; for whether we so conclude and say with these 
English cases, interpreting words similarin meaning 
to those of our Constitution, that such language only 
gives a right to recover where it would have existed at 
common law, or whether we interpret the provision 
of our Constitution, as did Lord Westbury the English 
statute, as recognizing a new right of action, the result 
is the same: in either event parties are entitled to 
compensation for such injuries as are here complained 
of. 

Lord Westbury,in the case of Ricket v. Directors, 
etc., of Metropolitan Ry. Co., L. R.,2 Eng. & Ir. App. 
175, questions the correctness of the above rule as ap- 
plied to the English statute, in the following vigorous 
language: “If this view be correct, it follows that it is 
a mistake to lay down, as I find it in several cases, and 
in effect, in the judgment of four judges in this case, 
that the injury intended by the words ‘injuriously af- 
fected’ must be one for which, if there has been no 
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— 
statute enabling the company to do the act, an action 
would have lain for the injury at common law;’’ and 
again he says: ‘“ Where therefore the general railway 
acts use the term ‘injuriously affected,’ the word ‘in- 
juuriously ’ does not mean ‘wrongfully’ or ‘unlaw- 
fully,’ nor does it imply that compensation is limited 
to cases where the act done is such as but for the 
powers given would beatort at common law. The 
words mean ‘damnously affected’ only. * * * 
There is nothing in the statutes to warrant the posi- 
tion that there should be no compensation where at 
common law there would have been no right of ac- 
tion.”’ 


In Transportation Co. v. Chicago, 99 U. 8. 635, the 
court, in speaking of the Constitution of Illinois of 
1870 say: ‘It ordains that private property shall not 
be taken or damaged for public use without just com- 
pensation. Thisis an extension of the common pro- 
vision for the protection of private property.”’ 

The following cases were decided under constitu- 
tional inhibitions similar to ours in this respect, and 
they assume without discussion that the words ‘or 
damaged,”’ thus used, are the recognition by their re- 
spective Constitutions of anew right of recovery; they 
do not limit such right to cases where an action would, 
without the constitutional provision, have lain at com- 
mon law: Williams v. G. C.& S. F. Ry., 1 Denver L. J. 
267; Graves v. G. C. & S. F. Ry., 1 Tex. L. Rev. ; Johnson 
v. Purkersburg, 16 W. Va. 402; Moore v. City of Atlanta, 





1 Denver L. J. 78; City of Atlanta v. Green, 
67 Ga. 386; City of Elgin v. Eaton, 83 Iii. 
535. Thetwo Texas cases—i. e., thoseof Williams and 


Graves, supra—were brought to recover for injuries 
from the use of the street by a railroad. The others 
were agninst the cities for damages caused in grading 
the streets by their respective councils. The right to 
recover compensation was sustained in all. As willbe 
observed, we do not go so far as some of these cases; 
that our position might not be misunderstood, we have, 
at the risk of being charged with obiter dictum, sug- 
gested that as at present advised, we think that for in- 
juries caused by a reasonable change or improvement 
of the street by the council, in a careful manner, the 
abutting owner should not recover. 


We now proceed to consider the liability of the city 
in this case for such compensation. The ordinance be- 
fore us might perhaps be construed as in no way un- 
dertaking to compromise the rights of adjoining 
owners in cases like this to compensation, by simply 
granting a license on behalf of the public and the city 
government to occupy the street in question; we might 
possibly regard it as merely a declaration that both the 
city government and the general public consented to 
such use of the street, and would interpose no objec- 
tion or obstacle thereto. To this extent the council 
had power toact; beyond this it could not go. Under 
such a view of the ordinance no one would coutend for 
a moment that the action against the city could be 
maintained. On the other hand,if the ordinance in 
question was intended toconfer upon the company a 
right to use the street for railroad purposes, without 
compensation to adjoining owners where permanent 
injury results from the use, it is in this respect an ef- 
fort to authorize something expressly forbidden by 
the Constitution. The actof the council was a clear 
usurpation of power not possessed; the ordinance, in 
so far as it denies the right to compensation, is ultra 
vires and void. We find no statutory provision au- 
thorizing such action by the city council, and if sucha 
statute existed it would also be void. But if the city 
council assume, or attempt to assume, powers not con- 
ferred, their action is not binding upon the corpora- 
tion. 2 Dill. Mun. Corp., §§ 767, 768. 563, and cases 


cited. Certainly a municipal corporation cannot be 





bound by the action of its council sanctioning, or at- 
tempting to sanction, disobedience of law. 

The case of Stack v. City of East St. Louis, 85 111. 377, 
cited by counsel, might possibly be thought to recog- 
nize aright of recovery in a case like this, upon the 
doctrine of principaland agent. But we cannot real- 
ize the fitness of this application of the rule of agency. 
If the city council determine to make some change ina 
street for the benefit of the public, and proceed to do 
the work, the contractors or employees would be the 
city’s agents; for injuries arising from their unskill- 
fulness or negligence the municipality would unques- 
tionably be liable. Butthe construction of an ordi- 
nary railroad is not, as we have found, an improve- 
ment of the street for the convenience and benefit of 
the local public. It is a private enterprise, for private 
profit. True, the city attaches certain conditions to 
the license granted, such as that the road-bed shall be 
upon acertain grade; that culverts shall be constructed 
for the gutters, and planks laid at the crossings, but 
otherwise the municipal authorities do not control the 
enterprise; whether we term the railroad company 
purely a private. or whether call it a quasi public cor- 
poration, the situation remains unchanged. In con- 
structing and operating the road it is acting for itself, 
and not forthecity. It is no more the city’s agent 
than is the individual licensed by ordinance or resolu- 
tion to engage in some legitimate private business re- 
quiring such license or authority. If the railroad com- 
pany disobey the law in building or operating its road 
the city is no more responsible therefor than it would 
be fora tort of the private individual in the pursuit of 
his business aforesaid. 

The remaining question to be passed upon refers to 
the measure of damages adopted by the court in admit- 
ting testimony and in charging the jury. Unlike ac- 
tious for trespass to realty, where the plaintiff can 
only recover for the injury done up to the commence- 
ment of the suit, in suits of this kind a single recovery 
may be had from the whole damage to result from the 
act, the injury being continuing and permanent. Af- 
ter thorough examination of the cases we are of opin- 
ion that the following rule is just and equitable, and 
that it is sanctioned by the weight of authority when 
the action is against the proper party,and the plaintiff is 
entitled to recover the measure of his compensation— 
is the actual diminution in the market value of his 
premises for any use to which they may reasonably be 
put, occasioned by the construction and operation of 
the railroad through the adjacent street. The jury of 
course must not consider any fluctuations in value re- 
sulting from other causes. No personal inconvenience 
or annoyance, no interference with his trade or busi- 
ness, no decrease in the rental value of his premises 
occasioned by the construction or operating of the rail- 
road, and no temporary interruption or damage 
thereby constitutes the test. None of these things can 
enterinto the question, except as they may appropri- 
ately aid in determining the actual depreciation in 
market value of the realty and improvements. If by 
reason of the proximity of the railroad thereto, plaint- 
iff's property is in any way peculiarly benefited; that 
is, if he experiences a beuefit therefrom not shared 
generally by the property-owners of the city, such 
benefit should be considered and the value thereof al- 
lowed in determining the amount of his compensa- 
tion. 

The judgment will be reversed and the cause re- 
manded, with directions to the District Court to dis- 
miss the action. 

(That owner is entitled to compensation if he owns 
fee, see Railroad Laws of New York (ed. 1883), Ap- 
pendix, page 9. As to right tolay tracks without com- 
pensating owner of adjoining lands, id. 21, When fee 
remains in owner, id. 19.—Ep.] 
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PARTNERSHIP—WHEN ONE NOT LIABLE AS 


PARTNER. 





SUPREME COURT OF THE UNITED STATES. 
MAY 5, 1884, 
THOMPSON Vv. Finrst NATIONAL BANK OF TOLEDO, 
OHIO. 


A person sued as a partner, and whose name is shown to have 
been signed by another person to the articles of partner- 
ship, may prove that before the articles were signed or 
the partnership began business, he instructed that per- 
son that he would not be a partner. 

A person who is not actuaHy a partner, and who has no inter- 
est in the partnership, cannot by reason of having held 
himself out to the world as a partner be held liable as 
such on a contract made by the partnership with one who 
had'no knowledge of the holding out. 


ae error to the Circuit Court of the United States 
forthe Northern District of Ohio. The opinion 
States the case. 

Gray, J. This action was brought by the First Na- 
tional Bank of Toledo, Ohio, a National banking as- 
sociation established at Toledo, against William H. 
Standley, William H. Whiteside, Josephus Atkinson, 
Edward R, Thompson and Joseph Uhl, as partners in 
the business of private bankers at Logansport, Ind., 
under the name of the Peoples’ Bank, upon a draft for 
$5,000, drawn and accepted by the partnership on 
August 25, 1877, payable in ninety days after date to 
the order of the plaintiff's cashier, and taken by the 
plaintiff in renewal of a like draft discounted by it for 
the partnership on May 5, 1877. 

Thompson filed a separate answer, denying that he 
was a member of the partnership, or liable to the 
plaintiff on the draft sued on. He died pending the 
suit, and it was revived against his administra- 
tors. 

Upon atrial by jury, the plaintiff introduced evi- 
dence tending to show that about April 10, 1871, a 
partnership known as the Peoples’ Bank was formed 
at Logansport, for the purpose of carrying on a private 
banking business there for one year, and the articles 
of partuership were reduced to writing and signed by 
Standley, Whiteside, Atkinson, Uhl, and others in 
their own name, and in Thompson’s name by White- 
side, who was his son-in-law and cashier of the part- 
nership; that none of the partners other than Thomp- 
son and Whiteside were acquainted with the business 
of banking; that late in the previous winter, or early 
in the spring, Thompson, who resided at Delaware, 
Ohio, was at Logansport, engaged in promoting the 
scheme of forming the partnership, and urged Uhl to 
take stock in it to the amount of $2,000, and for the 
purpose of inducing Uhl to doso, agreed himself to 
take an equal amount of stock, and represented that 
he had had experience in such a banking partnership, 
and that it was a money-making institution, that he 
was worth about $75,000, and would make Uhl safe if 
he would join them in forming the partnership, and 
that he wished to establish it, and Whiteside was to be 
its cashier; that Uhl, who was aman of means, then 
agreed to take the same amount of stock as Thomp- 
son; that thereupon Thompson, in the presence of 
Uhl, Standley, and others, authorized Whiteside to 
sign his name to the partnership, and to act for him in 
the organization of the bank; that the partnership en- 
tered upon the business of banking at Logansport with 
Whiteside as its cashier; and that about April 1, 1872, 
some of the partners sold out their interests to other 
members of the firm, and new articles of partnership 
were executed, to which Thompson's name was sub- 
scribed by Whiteside; but that Thompson was not 





present, on either occasion, when his name was sub- 
scribed to the articles. 

The testimony introduced by the plaintiff also 
tended to show that before the bank commenced busi- 
ness Whiteside caused to be printed blank checks, cer- 
tificates of deposit, and advertising circulars, bearing 
the names of the partners, and of Thompson as one of 
them, which were used in the business of the bank; 
that from that time until 1876 advertisements were 
published by Whiteside’s direction in a newspaper of 
Logansport, stating that the partnership was engaged 
in the business of banking, the names of the partners, 
and of Thompson as one of them, and that all the per- 
sons so named were individually liable for the debts 
of the partnership; that the fact that Thompson was 
so advertised as a partuer was brought to his knowl- 
edge, and he admitted the truth of the published state- 
ment; that he at different times during this period, in 
conversation with the partners and with third persons, 
admitted that he wasa partner, and that he had re- 
ceived dividends upon his shares in the partnership; 
and on two or three occasions, when in the banking 
house, was introduced as a director and stockholder 
in the partnership, and did not deny the fact; that the 
partnership carried on the banking business at Logans- 
port under the same name from its original formation 
until August 25, 1877, when it failed in business, and 
its assets passed into the hands of a receiver, and that 
all its members except Uhl and Thompson were insol- 
vent; and that the plaintiff began to do business with 
the partnership in October, 1873, and continued to do 
so untilits failure. 

The bill of exceptions, after stating the evidence in- 
troduced by the plaintiff, added: 

“But no testimony was given, showing that the 
plaintiff or any of its officers had knowledge during 
said period asto the persons who constituted said 
partnership, or of said advertisements published in 
the papers of Logansport as aforesaid, or of the fact 
that the name of Thompson appeared upon said checks 
and certificates of deposit, or in said circulars as afore- 
said, as one of said partners; or that the plaintiff or 
any of its officers, servants, or agents, had knowledge 
of said conversations with Thompson concerning his 
said alleged connection with said firm, or of any of 
said alleged statements by him relative to said matters; 
or that said Thompson had ever held himself out to 
the plaintiff as a member of said firm.”’ 

The defendants introduced evidence tending to con- 
tradict the evidence introduced by the plaintiff, and 
to show that although Thompson, before the partner- 
ship was formed, had a conversation with those who 
afterward became partners, on the subject of forming 
a partnership for banking, he never authorized White- 
side to sign his name to the partnership articles, or to 
act for him in the organization of the bank, and never 
agreed to take stock in, orpaid any money into the 
partnership, or participated in its proceedings, or re- 
ceived any dividends, or knew that his name was used 
in the checks, certificates of deposit, circulars or adver- 
tisements of the partnership; that his name nowhere 
appeared on the books of the partnership, except on 
the stock book; that after the checks and certificates 
of deposit first printed had been used up, new ones 
were printed on which his name did not appear, and 
others on which none of the names of the partners ap- 
peared; that just before the partnership commenced 
business Thompson received a letter from Whiteside, 
inclosing a form of assignment from him to Whiteside 
of the stock in the partnership for which Whiteside 
had subscribed in Thompson’s name, and that Thomp- 
son, after adding the words, “which you took for 
me,”’ signed the assignment, and inclosed it in a letter 
to Whiteside, which Whiteside received, and shortly 
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afterward posted in the stock book at the place where 
Thompson’s name appeared; and that Whiteside, 
when he signed Thompson’s name to the articles, 
expected that Thompson would take the stock so sub- 
scribed for, and upon his failure to do so, procured the 
assignment aforesaid, and himself paid in the capital 
which he had agreed that Thompson should pay in,and 
himself received the dividends which would have gone 
to Thompson. 

The defendant offered to prove, by the testimony of 
Whiteside and his wife, that Thompson, after the time 
when the evidence for the plaintiff tended to show 
that he authorized Whiteside to sign his name and to 
take stock for him as a partner, and before any part- 
nership articles were sigued, or the partnership com- 
menced business, instructed Whiteside that he would 
not become a partner therein. The defendants also 
introduced evidence that Thompson’s letter, inclosing 
the assignment aferesaid, had been lost after being re- 
ceived by Whiteside, and offered to prove its contents. 
But the court declined to permit the defendants to 
prove either of these matters, and excluded the testi- 
mony so offered, and the defendants excepted to each 
of the rulings. 

After the testimony had been closed, the defendants 
requested the court to instruct the jury that “if they 
found from the testimeny that Thompson was not in 
fact a member of said partnership, the plaintiff could 
not recover, unless it further appeared from the testi- 
mony that Thompson had knowingly permitted him- 
self to be held out as a partner, and that the plaintiff 
had knowledge thereof during its transactions with 
said partnership.” 

The court refused to instruct the jury as requested; 
and instructed them that the first question for them 
to determine was whether Thompson was a partner in 
the firm on August 25, 1877, and if they found he was, 
they need not go further, but might upon that finding 
return a verdict for the plaintiff; and that if they 
found he was nota partner, it was for them to deter- 
mine whether he had held himself out, and permitted 
the officers of the bank to hold him out to the world 
as a partner in the business; aud upon this branch of 
the case instructed them, among other things, as fol- 
lows: 

“The defendants’ counsel insist that no recovery 
can be had on this ground, unless the plaintiff shows 
by the evidence upon the trial of the cause that he 
gave credit to the bank, looking to the defendant as a 
part of it; in other words, that the credit was ex- 
tended in part to the defendant Thompson. We en- 
tertain a different opinion. It is not necessary for the 
plaintiff toshow here that atthe timeit discounted 
the acceptance sued on it especially relied upon the 
defendant Thompson for its payment. If Thompson 
had held himself out to the world in this public man- 
ner, through these advertisements and the other 
means brought to your attention, as an interested 
party, as liable for the obligations of the bank, the 
plaintiff is entitled to the benefit of that fact, without 
showing that it knew that Thompson was a partner in 
the bank, or without showing that it specially gave 
credit to this particular defendant. This publication 
is of such a character as to entitle the plaintiff to rely 
upon it, without such proof as the defendants’ counsel 
insist ought to be made here; that is, that the plaintiff 
knew of these advertisements, etc., and relied upon 
Thompson for the payment of this debt.” 

“Tf he was not at any time a partner, but still per- 
mitted the officers of said bank to hold him out by ad- 
vertisements and otherwise, as shown in the evidence, 
and permitted himself to be introduced asa director 
and stockholder, as is shown by the evidence, if he 
permitted that to be done, then as between him and 





third parties such as the plaintiff, he is estopped from 
denying his liability as a partuer.”’ 

The jury returned a general verdict for the plaintiff, 
upon which judgment was rendered. The defendants, 
having duly excepted tothe refusal to instruct as re- 
quested, and to each of the instructions above quoted, 
sued out this writ of error. 

The errors assigned were, Ist, the exclusion of the 
evidence of Whiteside and wife; 2d, the exclusion of 
the evidence of the contents of Thompson’s letter to 
Whiteside ; 3d, the refusal to instruct the jury as re- 
quested; 4th, the instructions given and excepted 
to. 

The plaintiff at the trial sought to charge Thompson 
with liability as a partner upon two grounds: First, 
that he was actually a partner. Second, that if not 
actually a partner he had held himself out to the world 
assuch. And the case was submitted to the jury upon 
both grounds. 

The first and second assignments of error relate to 
the exclusion of evidence offered by the defendants 
bearingupon the first ground of action. The third 
and fourth assignments of error relate to the instruc- 
tions given and refused as to the second ground of ac- 
tion. 

The oral testimony offered by the defendants to 
prove that Thompson, before the partnership articles 
were signed, and before the partnership began busi- 
ness, instructed Whiteside that he would not become 
a partner therein, directly tended to contradict the 
testimony introduced and relied on by the plaintiff to 
prove that Thompson was actually a partner; and was 
erroneously excluded. The first assigument of error is 
therefore sustained. 

From the connection in which the offer of evidence 
of the contents of the letter from Thompsen to White- 
side appears in the bill of exceptions, it is quite possi- 
ble that this evidence was equally admissible for the 
same purpose. But the bill of exceptions is defective 
in not stating what the contents of the letter were, 
and not showing that they were material, or that the 
exclusion of the proof of them was prejudicial to the 
defendants. The second assignment of error there- 
fore is notsustained. Packet Co. v. Clough, 20 Wall. 
528; Railroad Co. v. Smith, 21.id. 255. 

The remaining andthe principal question in the 
case is, whether the liability of Thompson, by reason 
of having held himself out as a partner, was submitted 
to the jury under proper instructions. 

The court was requested to instruct the jury that if 
Thompson was not in fact amember of the partner- 
ship, the plaintiff could not recover against him, unless 
it appeared from the testimony that he had knowingly 
permitted himself to be held out as a partner, and that 
the plaintiff had knowledge thereof during its transac- 
tions with the partnership. The court declined to 
give this instruction; and instead thereof instructed 
the jury, in substance, that if Thompson permitted 
himself to be held out to the world as a partner, by ad- 
vertisements and otherwise, as shown by the evidence, 
and to be introduced to other persons as a partner, the 
plaintiff was entitled to the benefit of the fact that he 
was so held out, and he was estopped to deny his lia- 
bility as a partner, although the plaintiff did not know 
that he was so held out, and did not rely on him for 
the payment of the plaintiff's debt, or give credit to 
him, in whole or in part. 

This court is of opinion that the Circuit Court erred 
in theinstructions to the jury,and inthe refusal to 
give the instruction requested. 

A person who is not in fact a partner, who has no in- 
terest in the business of the partuership and does not 
share in its profits, and is sought to be charged for its 
debts because of having held himself out, or permit- 
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ted himself to be held out, as a partner, cannot be 
made liable upon contracts of the partnership, except 
with those who have contradicted with the partnership 
upon the faith of such holding out. In such a case, the 
only ground of charging him as a partner is, that by 
his conduct in holding himself out asa partner he has 
induced persons dealing with the partnership to be- 
lieve him to be a partner, and by reason of such belief, 
to give credit to the partnership. 

As his liability rests solely upon the ground 
that he cannot be permitted to deny a partici- 
pation, which though not existing in fact, he has as- 
serted, or permitted to appear to exist, there is no rea- 
son why a creditor of the partnership, who has neither 
known of nor acted upon the assertion or permission, 
should hold as a partner one who never was in fact, 
and whom he never understood or supposed to be,a 
partner, at the time of dealing with and giving credit 
to the partnership. 

There may be cases in which the holding out has 
been so public and so long continued that the jury 
may infer that one dealing with the partnership knew 
it and relied upon it, without direct testimony to that 
effect. But the question whether the plaintiff was in- 
duced to change his position by acts done by the de- 
fendant or by his authority, is as in other cases of es- 
toprel in pais, a question of fact for the jury, and not 
of law for the court. The nature and amount of evi- 
dence requisite to satisfy the jury may vary according 
to circumstances. But therule of law is always the 
same, that one who had no knowledge or belief that 
the defendant was held out asa partner, and did noth- 
ing on the faith of such a knowledge or belief, cannot 
charge him with liability asa partner if he was not a 
partner in fact. 

The whole foundation of the theory that a person, 
who not being in fact a partner, has held himself out 
as a partner, may be held liable as such to a creditor 
of the partnership who had no knowledge of the hold- 
ing out, and who never gave credit to him or tothe 
partnership by reason of supposing him to be a mem- 
ber of it, is a statement attributed to Lord Mansfield 
in a note ofa trial before him at nisi prius, in 1784, as 
cited by counsel in acase in which it was sought to 
charge as a partner one who had shared in the profits 
of a partnership. By so much of that note as was thus 
cited, which is the only report of the case that has 
come down to us, it would appear that in an action by 
Young, a coal merchant, against Mrs. Axtell and 
another person, to recover for coals sold and delivered, 
the plaintiff introduced evidence that Mrs. Axtell had 
lately carried on the coal trade, and that the other de- 
fendant did the same under an agreement between 
them, by which she was to bring what customers she 
could into the business, and the other defendant was 
to pay her an annuity, and also two shillings for every 
chaldron that should be sold to those persons who had 
been her customers or were of herrecommending; and 
that bills were made out in their joint names for goods 
sold to her customers; and that the jury found a ver- 
dict against Mrs. Axtell, after being instructed by 
Lord Mansfield that ‘‘he should have rather thought, 
onthe agreement only, that Mrs. Axtell would be 
liable, not on account of the annuity, but the other 
payment, as that would be increased in proportion as 
she increased the business. However as she suffered 
her name to be used in the business, and held herself 
out as a partner, she was certainly liable, though the 
plaintiff did not, at the time of dealing, know that she 
was a partner, or that her name was used.”’ Young v. 
Axtell, at Guildhall Sittings after Hilary Term, 24 Geo. 
IIL, cited in Waugh v. Carver, 2 H. Bl. 235, 242. But 


as the case was not there cited upon the question of 
liability by being held out asa partner, it is by no 
means certain that we have a full and accurate report 





of what was said by Lord Mansfield upon that ques- 
tion; still less that he intended to lay down a general 
rule, including cases in which one, who in fact had 
never taken any part in or received any profits from 
the business, held himself out as a partner. 

In delivering the judgment of the Common Bench 
in Waugh v. Carver, Chief Justice Eyre said: ‘ Now 
a case may be stated, in which it is the clear sense of 
the parties to the contract that they shall not be part- 
ners; that A. is to contribute neither labor nor money, 
and to go still further, not to receive any profits. But 
if he will lend his name asa partner, he becomes, as 
against all the rest of the world, a partner, not upon 
the ground of the real transaction between them, but 
upon principles of general policy, to prevent the frauds 
to which creditors would be liable, if they were to 
suppose that they lent their money upon the apparent 
credit of three or four persons, when in fact they lent 
it only to two of them, to whom, without the others, 
they would have lent nothing.” 2H. Bl. 246. 

This statement clearly shows that the reason and ob- 
ject of the rule by which one, who having no interest 
in the partnership, holds himself out as a partner, is 
held liable as such, are to prevent frauds upon those 
who lend their money upon the apparent credit of all 
who are beld out as partners; and the later English au- 
thorities uniformly restrict accordingly the effect of 
such holding out. 

In Melver v. Humble, in the King’s Bench in 1812, 
Lord Ellenborough said: ‘‘A person may make him- 
self liable as a partner with others in two ways, either 
by a participation in the loss or profits; or in respect 
of his holding himself out to the world as such, so as 
to induce others to give acredit on that assurance.” 
And Mr. Justice Bayley said: ‘‘To make Humble 
liable, he must either have been a partner in fact in 
the loss and profit of the ship, or he must have held 
himself out to be such. Now here he was notin fact 
a partner, and the goods were not furnished upon his 
credit, but upon the credit of Holland and Williams.” 
16 East, 169, 174, 176. 

In Dickinson v. Valpy, in the same court in 1829, Mr. 
Justice Parke (afterward Baron Parke and Lord 
Wensleydale) said: ‘‘If it could have been proved 
that the defendant had held himself vut to be a part- 
ner, not ‘to the world,’ for that is aloose expression, 
but to the plaintiff himself,or under such circumstances 
of publicity as to satisfy a jury that the plaintiff knew 
of it and believed him to bea partner,he would be liable 
to the plaintiff in all transactions in which he engaged 
and gave credit to the defendant, upon the faith of his 
being such partner. The defendant would be bound 
by an indirect representation to the plaintiff, arising 
from his conduct, as much as if he had stated to him 
directly and in express terms that he was a partner, 
and the plaintiff had acted upon that statement.’’ 10 
B. & C. 128, 140. See also Carter v. Whalley, 1 B. & 
Ad. 11. 

In Ford v. Whitmarsh, in the Court of Exchequer in 
1840, a direction given by Baron Parke to the jury in 
substantially the same terms was held by Lord Abin- 
ger, Baron Parke, Baron Gurney and Baron Rolfe 
(afterward Lord Cranworth) to be a sound and proper 
direction; and Baron Parke, in explaining his ruling 
at the trial, said: ‘‘I told the jury that the defendant 
would be liable if the debt was contracted whilst he 
was actually a partner, or upon a representation of 
himself as a partnerto the plaintiff, or upon such 
a public representation of himself in that character 
asto lead the jury to conclude that the plaintiff, 
knowing of that representation, and believing 
the defendant to be a partner, gave him credit 
under that belief.’”’ Hurlstone & Walmsley, 53, 55. 

In Pott v. Eyton, in the Common Bench in 1846, 
which was an action by bankers to recovera balance 
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of account against Eyton and Jones, on the ground 
that either they were actual partners in the business 
carried on by Jones, or Eyton had by his own permis- 
sion been held out as a partner, Chief Justice Tindal, 
delivering the judgment of the court, said: ‘‘There 
was no evidence to show that credit was in fact given 
to Eyton, or that the bankers knew that his name was 
over the door of the shop at Mostyn Quay, orthat they 
supposed him to be a partner. One person who had 
been manager, and another, who had been a 
clerk in the bank, were in court; and if they 
could have given such evidence, they would no doubt 
have been called as witnesses. We must assume there- 
fore that credit was given to Jones alone; andif Eyton 
is to be made liable, that must be on the ground of an 
actual partnership between himself and Jones.”’ 3C. 
B. 32, 39. 

In Martyn v. Gray, in the same court in 1863, Chief 
Justice Erle and Mr. Justice Willes expressed similar 
-opinions. 14C. B. (N. 8.) 824, 839, 843. The decision 
of the Court of Exchequer in Edmanson vy. Thomp- 
son, in 1861, is to the like effect. 31 L. J. (N.S.) Ex. 207; 
S. C., 8 Jurist (N. S.), 235. 

Mr. Justice Lindley, in his Treatise on the Law of 
Partnership, sums up the law on this point as follows: 
* The doctrine that a person holding himself out asa 
partuer, and thereby inducing others to act on the 
faith of his representations, is liable to them as if he 
were in fact a partner, is nothing more than an illus- 
tration of the general principle of estoppel by con- 
duct.” 

“The expression in Waugh v. Carver, ‘if he willlend 
his name as a partuer he becomes as against all the 
rest of the world a partner,’ requires qualification ; for 
the real ground on which liability is incurred by hold- 
ing oneself Outas a partner is that credit has been 
thereby obtained. This was put with great clearness 
by Mr. Justice Parke in Dickinson v. Valpy. 

‘No person can be fixed with liability on the ground 
that he has been held out as a partuer, unless two 
things concur, viz., first, the alleged act of holding out 
must have been done either by him or by his consent, 
and secondly, it must have been known to the person 
seeking to avail himself of it. In the absence of the 
first of these requisites, whatever may have been done 
cannot be imputed to the person sought to be made 
liable; and in the absence of the second, the person 
seeking to make him liable has notinany way been 
misled.’ Lindley on Partn. (1st ed.), 45--47; (4th ed.) 
48--50. 

The current of authority in this country is in the 
same direction. Benedict v. Davis, 2 McLean, 347; 
Hicks y. Cram, 17 Vt. 449; Fitch v. Harrington, 13 Gray, 
469; Wood v. Pennell, 51 Me. 52; Sherrod v. Langdon, 
21 lowa, 518; Kirk v. Hartman, 63 Penn. St. 97; Hefner 
v. Fulmer, 67 IU. 161; Cook v. Penhryn Slate Co., 36 
Ohio St. 135; Uhl v. Harvey, 78 Ind. 26. The only 
American case, cited at the bar, which tends to 
support the ruling below, is the decision of the Com- 
mission of Appeals in Poillon v. Secor, 61 N. Y. 456. 
Aud the judgment of the Court of Appeals in the later 
case of Central City Savings Bank v. Walker, 66 N. Y. 
424, clearly implies that in the opinion of that court a 
person not in fact a partner cannot be made liable to 
third persons on the ground of having been held out as 
a partnuer,except upon the principle of equitable estop- 
pel, that he authorized himself to be so held out, and 
that the plaintiffs gave credit to him. 

The result is, that both upon principle and upon au- 
thority, the third and fourth assignments of error, as 
well as the first, must be sustained, the judgment of 
the Circuit Court reversed, and the case remanded to 
that court with directions to ordera 

New trial. 








MENT—CAR PORTER DISCHARGING PISTOL, 





U. 8. DISTRICT COURT, OREGON. 
HEENRICH V. PULLMAN PALACE CAR Co.* 

A master is liable for the act of his servant when done within 
the scope or general course of his employment, although 
done contrary to the master’s orders. 

An answer to a complaint by a passenger against a common 
carrier for injuries caused by the negligent discharge of a 
pistol by the car porter, which alleges merely that the 
porter received the pistol from another passenger, in vio- 
lation of the company’srules and directions to receive no 
package, baggage, or article of luggage from passengers, 
is demurrable. 


cae for injury to the person. 


Julius Moreland, for plaintiff. 


Charles B. Bellinger, for defendant. 


Deapy, J. This action is brought by the plaintiff, 
a citizen of Minnesota, against the defendant, a cor- 
poration formed under the laws of Illinois, to recover 
$25,000 damages for an injury to her person, received 
while travelling as a passenger ou a Pullman palace 
car attached to a train on the Northern Pacific Rail- 
way, running from St. Paul to Portland, and caused, 
as alleged, by the negligent handling of a pistol by the 
pocter in charge of said car while ‘‘in the discharge of 
his duty as such porter,” and “ while attending to the 
defendant’s business,’’ whereby the same fell on the 
car floor and was discharged, the ball entering the 
thigh of the plaintiff, and inflicting a dangerous wound 
therein. The answer of the defendant controverts the 
allegation of the plaintiff that the porter ‘ was in the 
discharge of his duty’’ when he let the pistol fall; and 
also contains a plea in bar of the action—that the pis- 
tol mentioned in the complaint was the property of a 
passenger on said train; that said porter received it 
from the owner, and was carrying it through the car 
at the request of said owner, and not otherwise, at the 
time of the discharge and wounding in the complaint 
mentioned; and that it is one of the defendant’s rules 
and directions to all its car porters that they are not 
permitted to receive any package, baggage, or article 
of luggage from passengers, or to become custodians 
thereof; which rule and order was, at the time of the 
taking and carrying of said pistol by said porter, well 
known to him; and that said porter, in so receiving 
and carrying said pistol, was acting in violation of 
the defendant’s orders. To thisnew matter the plaint- 
iff demurs, for_that it does not constitute a defense to 
the action. 

A corporation is liable to the same extent as a nat- 
ural person for an injury caused by its servant 
inthe course of his employment. Moore vy. Fitch- 
burg Railway Corp., 4 Gray, 465; Thayer v. Boston, 19 
Pick. 511. 

In Story Agency, § 452,it is laid down that a principal 
is liable to third persons in a civil suit for the frauds, 
deceits, concealments, misrepresentations, torts, negli- 
gences and other malfeasances or misfeasances and 
omissions of his agent, although the principal did not 
authorize or justify or participate in, or indeed know of 
such misconduct, or even if he forbade the acts or dis- 
approved of them. In all such cases the rule applies 
respondeat superior; and it is founded on public policy 
and convenience; for in no other way could there be any 
safety to third persons in their dealings, either directly 
with the principal, orindirectly with him through the 





*8, C., 20 Federal Reporter, 100, and note, 
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instrumentality of agents. In every such case the 
principal holds out his agent as competent and fit to be 
trusted, and thereby, in effect, he warrants his fidelity 
and good conduct in all matters within the scope of 
his agency. 

In Ramsden vy. Boston & A. R. Co., 104 Mass. 117, it 
was held that the corporation was liable to an action 
for an assault and battery, for the act of its conductor 
in wrongfully and unlawfully attempting to seize the 
parasol of a passenger for her fare. In delivering the 
opinion of the court, Mr. Justice Gray said: 

“If the act of the servant is within the general scope 
of his employment, the master is equally liable, 
whether the act is willful or merely negligent, or even 
ifit iscontrary to an express order of the mas- 
ter.” 

In Philadelphia & R. RB. Co.v.Derby,14 How. 468,a ser- 
vant of the corporation ran an engine on its track con- 
trary to its express order, and thereby caused a col- 
lision, in which the defendant was injured, and it was 
held that the corporation was liable for the injury. 
In delivering the opinion of the court, Mr. Justice 
Grier said: 

“The rule of respondeat superior, or that the mas- 
ter shall be civilly liable for the tortious acts of his ser- 
vant, is of universal application, whether the act be 
one of omission or commission, whether negligent, 
fraudulent, or deceitful. Ifit be done in the course 
of his employment, the master is liable; and it makes 
no difference that the master did not authorize or 
even know of the servant’s act or neglect; or even if 
he disapproved or forbade it, he is equally liable, if the 
act be done in the course of his servant’s employ- 
ment.”’ 

The authorities to this point might be multiplied 
indefinitely, but these are sufficient. Tried by them, 
this defense is clearly bad. Itis not alleged that the 
corporation commanded the porter to do the act which 
caused the injury to the plaintiff, and therefore if it 
was not done in the course of his employment it is not 
liable therefor. But if the act was done in the course 
of his employment, the corporation is liable to the 
plaintiff for the injury caused thereby, notwithstand- 
ing the order to the porter. The case, so far as ap- 
pears, mustturn on the issue made by the denial of 
the allegation that the porter was in the discharge 
of his duty, or the course of his employment, at the 
time he let the pistol] fall. And whether he was acting 
contrary to his employers’ orders or not is altogether 
immaterial. 

In Whart. Neg., § 157, in discussing this subject, the 
learned author says: 

“That he who puts in operation an agency which 

he controls, while he receives its emoluments, is re- 
sponsible for the injuries it incidentally inflicts. Ser- 
yants are,in this seuse, machinery, and for the de- 
fects of his servants, within the scope of their employ- 
ment, the master is as much liable as for the defects of 
his machines.”’ 

And Cooley Torts, 539, says: 

“Tt is immaterial to the master's responsibility that 
the servant, at the time, was neglecting some rule of 
caution which the master had prescribed, or was ex- 
ceeding his master’s instructions, or was disregarding 
them in some particular, and that the injury which 
actually resulted is attributable to the servant’s fail- 
ure to observe thedirections given him. In other 
words, it is not sufficient for the master to give proper 
directions; he must also see that they are obeyed.” 

On page 540 the learned author gives an apt illustra- 
tion of the rule. A farm servant burned over the fal- 
low when the wind was from the west and thereby 
destroyed the adjoining premises on the east, although 
he had been directed, ou that very account, not to set 





out the fire unless the wind was in the west, and the 
master was responsible. 

The cases cited by counsel are not in conflict with 
this conclusion. They are Whart. Neg., § 168; Zuller 
v. Voght, 13 ill. 285; Oxford v. Peter, 28 id. 485; Foster 
v. Essex Bank, 17 Mass. 508; and Wali v. Lord, 39 N. 
Y. 381. They are only to the effect, as is said in Oxford 
v. feter, that the master is not liable ‘‘for the willful 
or malicious acts of his servant, unless it is in further- 
ance of the business of the master.’’ The contention in 
these cases was not as to the rule of law, but the ap- 
plication of it, whether the act complained of was done 
in the furtherance of the business of the master, or 
rather inthe course of the servant’s employment. 
Sometimes this is a very nice question, and difficult to 
determine, but the rule of law is, I think, undisputed 
that where the servant is acting in the course of or 
within the scope of his employment, the master is lia- 
ble for his acts of commission or omission, as if they 
were his own; and this, notwithstanding the servant 
may have acted coutrary to his master’s orders. 
Whether the act complained of in this case was within 
the scope of the porter’s employment, on that occasion, 
will be ascertained from theevidence on the trial of 
the issue elsewhere made in the case. 

The demurrer is sustained. 





— + 
PARTNERSHIP—DEBTS—ESTATE OF DECEASED 
PARTNER—PRIORITY. 


SUPREME COURT OF ILLINOIS, JANUARY 23, 1884. 





DoacetrtT v. DILuL.* 

Every partnership debt, in equity, being joint and several, 
the holder of the same may, in case of the death of a part- 
ner, resort, in the first instance, to the surviving partners, 

, or to the assets of the deceased partner, as he may elect; 
and a fallure to proceed against the surving partners un- 
til their insolvency is no bar to its collection from the 
estate of the deceased partner. 

Where there are individual and partnership creditors having 
demands against an estate, the individual creditors will 
have priority as to the individual assets, and partnership 
creditors a prior claim against firm assets; and the indi- 
vidual creditors will have the right to insist that no part 
of the separate assets shall be taken and applied in pay- 
ment of firm debts until all separate debts are paid in 
full. 

| gees from the Appellate Court for the First 

District; heard in that court on appeal from the 

Circuit Court of Cook county; the Hon. Kirk Hawes, 

Judge, presiding. 

and FR. W. 


Stiles and Lewis, Pike, for appel- 


lant. 
Dexter, Herrick and Allen, for appellee. 


Craia, J. William E. Doggett died April 3, 1876, 
testate, and Kate E. Doggett, appellant, who was 
named as executrix, qualified as such in the Probate 
Court of Cookcounty. Doggett, at the time of his 
death, and for many years before, was a member of 
the firm of Doggett, Barrett & Hills. 

In 1871, T. C. H. and Lucy W. Smith executed their 
two promissory notes for certain sums of money, pay- 
able to Charles H. Dill. The two notes, on the date 
of their execution, were guarantied by Doggett, Bar- 
rett & Hills, the firm name to the guaranty being exe- 
cuted by Doggett. No effort was made by Dill to col- 
lect the amount due on the notes from the firm assets, 
or from the surving members of the firm of Doggett, 
Barrett & Hills, but after the death of Doggett he pre- 





*To appear in 108 Illinois Reports, _ 
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sented theclaim tothe Probate Court, to be allowed 
against the estate of deceased. The Probate Court, 
upon the evidence introduced, allowed the claim, and 
the executrix appealed to the Circuit Court, where a 
second trial was had, resulting ina judgment against 
the estate. An appeal was then taken to the Appellate 
Court, where the judgment of the Circuit Court was 
affirmed, and this record is brought here by the exec- 
utrix forthe purpose of reversing the judgment of the 
Appellate Court. 

It is insisted by appellant that a partnership demand 
cannot be allowed against the individual estate of a 
deceased partner until the legal remedy against the 
partnership assets and surviving partners has been ex- 
hausted. 

In Mason v. Tiffany, 45 Il. 392, which was a proceed- 
ing in chancery, by a creditor of a firm, to enforce pay- 
ment of a firm debt against the estate of Tiffany, a de- 
ceased member of the firm, it was held that every part- 
nership debt being joint and several, it follows neces- 
sarily, that resort may be had, in the first instance, for 
the debt, to the surviving partners, or to the assets of 
the deceased partner. In the decision of the case it is 
said: “If it wasa fact that the surviving partners re- 
mained solvent for a long time before the assignment, 
and the assigned assets were suflicient to pay this 
claim, still these did not require the complainant to 
press his claim against them, the estate voi the de- 
ceased partner being equally a fund on which he had a 
right to rely.” This case seems to establish the doc- 
trine, in plain words, that a creditor, in equity, has the 
right, where he holds a claim against a firm, one mem- 
ber of which has died, to proceed against the estate of 
the deceased member or the surviving partners, as he 
may elect. 

In Silverman v. Chase, 90 Ill. 37, the same question 
arose, and following the doctrine of the case last cited, 
it wassaid: ‘‘A partnership debt is joint and several, 
and the creditor has the right to elect whether he will 
proceed against the assets in the handsof the surviv- 
ing partner or against the estate of the deceased part- 
ner, as held by this court in J/ason v. Tiffany, 45 Ill. 
392. Nor will the luches of the creditor in following 
the assets of the firm preclude a recovery. The credi- 
tor has the right to proceed against the estate at any 
time before the Statute of Limitations has run, anda 
failure to pursue the partnership assets cannot be re- 
lied upon as a defense when suit is brought against the 
estate.” 

These two cases would seem to be conclusive of the 
question presented, so farat least as this court is con- 
cerned, as they, in terms, decide the same question in- 
volved in the record before us, and it would not be 
deemed necessary to say any thing more on the ques- 
tion were it not for the fact that it is claimed that 
these cases are in conflict with prior decisions of this 
court, and the doctrine therein announced is not 
sound and in harmony with the current of authority 
on the subject. We have therefore concluded to briefly 
refer to some of the authorities which have a bearing 
on the question, with the view of showing that the de- 
cisions of this courtare fully sustained by the weight 
of authority. 

Story on Partnership, § 362, says: ‘The doctrine 
formerly held upon this subject seems to have been, 
that the joint creditors had no claim whatsvever in 
equity against the estate of the deceased partuer, ex- 
cept when the surviving partners were at the time, or 
subsequently became insolvent or bankrupt. But that 
doctrine has been since overturned, and it is now held 
that in equity all partnership debts are to be deemed 
joint and several, and consequently the joint credi- 
tors have, in all cases, the right to proceed at law 
against the survivors, and av election also to proceed 
inequity against the estate of a deceased partuer, 








whether the survivors be insolvent or bankrupt or 
not.”? The same doctrine, but in different langu- 
age, is declared by Story in his work on Equity Jur., 
§ 676. 

Collyer on Partnership, § 589, declares the law in the 
following language: “It is now established beyond con- 
troversy, that in the consideration of courts of equity, 
a partnership debt is several as well as joint, and that 
upon the death ofa partner a joint creditor has a right 
in equity to proceed immediately against the represen- 
tative of the deceased partner for payment out of his 
separate estate, without reference to the question 
whether the joint estate be solvent or insolvent, or to 
the state of accounts amongst the partners.” 

Dixon on Partnership, 113, says: ‘* When a liability 
exists the creditor may, at his option, either pursue 
his legal remedy against the survivor, or resort in 
equity to the estate of the deceased, and this altogether 
without regard to the state of the accounts between 
the partners themselves, or to the ability of the survi- 
vor to pay.” 

Lindley on Partnership, 1053, says: ‘‘ Whatever 
doubt there may formerly have been upon the subject, 
it was clearly settled before the judicature acts, thata 
creditor of the firm could proceed against the estate 
of the deceased partner without first having recourse 
to the surviving partners, and without reference to 
the state of the accounts between them and the de- 
ceased.’’ See also Parsons on Mercantile Law, 192; 
Adams Eq. 173; Smith on Mercan. Law, 48; 3 Kent 
Com. 63, 64, and note. 

From the citations made, it would seem that the 
law as declared in Mason v. Tiffany, and Silverman vy. 
Chase, supra, is fully sustained, at least by text writ- 
ers of high authority, both in this country and in Eng- 
land. But it will not be necessary to rely alone on the 
text books for a solution of the question, as the decis- 
ions in England and many of the States are in har- 
mony with the rule declared in the text books. 

In England, as early as 1816, in Devaynes v. Noble, 1 
Mer. 529, it was decided, that in equity patr\nership 
debts are joint and several, and acreditor holdinga 
firm debt could resort to the estate of the deceased 
partner for payment, without showing the insolvency 
of the survivor. The rule adopted in the case cited 
was subsequently adhered to and followed in Wilkin- 
son v. Henderson, 1 M. & K. 582, and since the decision 
of these cases the doctrine there announced has been 
regarded as the settled law of England. 

In Nelson vy. Hill, 5 How. 127, the Supreme Court of 
the United States held that the creditor of a partner- 
ship may, at his option, proceed at law against the sur- 
viving partner, or go in the first instance into equity 
against the representatives of the deceased partner; 
that it was not necessary to exhaust his remedy at law 
against the surviving partner before proceeding in 
equity against the estate. 

In support of the rule announced, Story on Partner. 
ship, § 362, note 3, is cited. In a later case (Lewis v. 
United States, 92 U. 8. 622), Nelson v. Hill is cited with 
approval. 

In Camp v. Grant, 21 Conn.41, the Supreme Court of 
Connecticut, in an able opinion, adopt the rule of the 
courts of England. 

In Weyer v. Thornburgh; 15 Ind. 124, the question 
arose, and the Supreme Court of that State adupt the 
rule in the language of Story on Partnership, cited 
supra, and this decision was followed ina number of 
subsequent cases. Dean v. Phillips, 17 Ind. 406; Hardy 
v. Overman, 36 id. 549. 

In Freeman v. Stewart, 41 Miss. 141, the question 
arose, and the Supreme Court of that State held in 
equity all partnership debts are joint and several, and 
a creditor has the right to proceed in law against the 
survivor, and an election also to proceed against the 
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separate estate of the deceased partner, whether the 
survivor be solvent or not. See also /rby v. Graham, 46 
Miss. 428, where the English rule is fully approved. 
The same doctrine has been adopted in Vermont, in 
Washburn v. Bank of Bellow’s Falls, 19 Vt. 278. In 


Tennessee, in Sawnders v. Wilder, 2 Head, 579. In Ar- 
kansas, in McLain v. Carson, 4 Ark. 164. In New 


Jersey, in Wisham v. Lippincolt, 1 Stockt. Eq. 353. In 
Alabama, in Zravis v. Tartt, 8 Ala. 577. In Florida, in 
Fileyau v. Laverty, 3 Fla. 72. In Texas,in Gant v. Reed, 
24 Texas, 46. In New Hampshire, in Bowker v. Smith, 
48 N. H. 111. In New York and Georgia a contrary 
rule has been adopted, as will be found in the follow- 
ing cases: Trustees v. Lawrence, 11 Paige, 80; Voorhis 
v. Childs, 17 N. Y. 354; Bennett v. Woolford, 15 Ga. 
213. Upon an examination of the New York cases, it 
appears that the rule there adopted was supposed to 
be predicated on the old English cases, and when the 
courts of England established the doctrine which is 
laid down as the law in Devaynes v. Noble, and Wivk- 
inson v. Henderson, supra, the New York courts re- 
fused to follow the English rule, but adhered to what 
Was supposed to be the law in England. as declared in 
that court prior to thattime. Georgia seems to follow 
the New York rule. 

In alate case in Wisconsin (Sherman v. Kreul, 42 
Wis. 33) the Supreme Court say: ‘*We are disposed 
to adopt the New Yorkrule, that in order to recover 
against the administrators the plaintiff should allege 
and show that the surviving partner is insolvent.”’ It 
is also claimed by appellant that the New York rule 
has been adopted in North and South Carolina, Ohio 
and Pennsylvania; but without stopping to determine 
precisely what the rule of the courts of these States 
may be, we are satisfied that the decided weight of au- 
thority isin harmony with the rule adopted in this 
State, and we are not inclined to change the rule here- 
tofore adopted in this State, and follow the doctrine 
established by the courts of New York and Georgia, 
although we fully recognize the great ability of those 
courts. 

It is also claimed that Silverman v. Chase is in con- 
flict with Moline Water Power and Manf. Co. v. Web- 
ster, 26 Ill. 233, and Pah/man v. Graves, id. 405. This 
position is, in our judgment, based upon a misappre- 
hension of those cases. In those cases there was a con- 
troversy between partnership and individual credi- 
tors, and the principle of marshaling assets was ap- 
plied, as it should have been. Where there are indi- 
vidual creditors and partnership creditors, there is no 
doubt in regard to the law that all individual creditors 
have a prior claim against the individual assets, and 
partnership creditors have a prior claim against firm 
assets, and an individual creditor would have the right 
to insist that no part of the separate assets should be 
taken and applied in payment of firm debts until all 
separate debts had been paid in full. This familiar 
rule was applied in the two cases referred to, and also 
in the case of Ladd v. Griswold, 4 Gilm. 25. But there 
is no contest between individual and partnership cred- 
itors here, and hence the doctrine of marshaling as- 
sets does not apply. In this case no claims had 
been presented or allowed against the estate of any 
character, except the one in controversy, and no in- 
dividual creditor is resisting the allowance of the 
claim. 

But independent of the authorities, we are satisfied 
that the rule holding the estate of a deceased partner 
primarily liable in equity, is sound in principle. Dog- 
gett, in his life time, was individually liable for his 
debt, and if he had been sued, and a judgment ob- 
tained against him, any of his individual property 
would have been liable to be taken and sold in satisfac- 
tion of the debt. It is true, if he had been sued at law 
in his life-time, it would have been necessary to join 








his partners as defendants in the action; but after 
judgment, it was not necessary to exhaust the partuer- 
ship assets before individual property could be taken, 
but the creditor could resort to such property in the 
first instance, if he saw proper. Did the death of Dog- 
gettin any manner change the liability which existed 
on this contract before his death? We think not. The 
liability continued as before, but the remedy to en- 
force that liability was changed from a court of law to 
a court exercising equitable powers. Before his death 
the liability could only be enforced by a joint action 
against Doggett and his partners; after his death the 
liability continued, but could only be enforced in the 
Probate Court, which in the allowance of claims exer- 
cises equitable powers. The death of adebtor may ex- 
tinguish a legal remedy on a joint contract, but we are 
not aware that it has ever been held that the death of 
a debtor could extinguish the debt or discharge the es- 
tate of the deceased. 

In conclusion, we are satisfied, under the facts as dis- 
closed by this record, appellee's claim was a proper 
one to be allowed agaiust the estate of the deceased, 
and that it was properly allowed by the Probate 
Court. 

The judgment of the Appellate Court will therefore 
be affirmed. 

Judgment affirmed. 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 


FRAUD—ANTICIPATING—-EQUITY—FORGED MARRIAGE 
CONTRACT.—Courts of equity may inquire into and an- 
nula forged or fraudulent instrument of writing 
claimed to be a contract of marriage before it is sought 
to be put into effect, in order to disarm the fraudulent 
beneficiary of a dangerous power that might hereafter 
be exerted to the detriment of innocent parties. We 
think this case is within tbe rule that is often laid 
down on this subject. Story in his work on Equity 
Juris., § 700, after speaking of various instruments that 
may be used for fraudulent or improper purposes, and 
which may be canceled by a court of equity on the 
ground of fraud, says: ‘‘If it isa mere written agree- 
ment, solemn or otherwise, still while it exists it is 
always liable to be applied to improper purposes, and 
it may be litigated at adistance of time when the 
proper evidence to repel the claim may be lost or ob- 
scured, or when the other party may be disabled from 
contesting its validity with as much ability and force 
as he can contest it at the present time.’’ Story says 
further, in section 701: ‘The whole doctrine of 
courts of equity on this subject is referable to the gen- 
eral jurisdiction which it exercises in favor of a party 
quia timet. It is not confined to cases where the in- 
strument, having been executed, is void upon grounds 
of law and equity, but it is applied, even in cases of 
forged instruments which may be decreed to be given 
up without any prior trial at law, on the point of forg- 
ery.’ If this instrument is not void upon its face, 
then its validity depends upon testimony aliunde, and 
testimony which rests wholly in parol, which is liable 
at any time to be wholly lost, or placed beyond the 
reach of the parties injured by the fraud. In case of 
the death of complainant, the contract, and the means 
of enforcing it, honest or otherwise, would be wholly 
in the control of the alleged forger and fraudulent 
claimant. She would be mistress of the situation, and 
the heirs of a large estate might be wholly at her 
mercy. There is a charge of forgery and fraud; and 
we think the instrument, if a forgery and fraud, ought 
to be canceled. If there be no remedy in equity for 
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such awrong as is charged, then the law is indeed 
impotent to protect the community against frauds of 
the most far-reaching and astounding character. If 
there is no precedent for a case upon the exact state of 
facts disclosed by the bill, it must be because no in- 
stance exactly like it has ever before arisen. ‘The prin- 
ciple however is established, and the occasion has 
arisen for making a precedent, if none ever existed 
before. Cir. Ct., Dist. Cal., March 3, 1884. Sharon v. 
Hill. Opinion by Sawyer, J. 


JURISDICTION —OF FEDERAL COURT — WHEN AT- 
TACHES—TRUST ESTATE-—TRUSTEE REFUSING TO SUE— 
CESTUL QUE TRUST.—(1)The jurisdiction of a court at- 
taches upon the service of process, and the court whose 
process is first served upon the defendant will retain 
the cause. Union Mutual Life Ins. Co. v. Chicago, 6 
Fed. Rep. 443; Riggs v. Johnson Co., 6 Wall. 196; 
Union Trust Co. v. Rockford, 6 Biss. 197. (2) A court 
having gained prior jurisdiction of a cause by the ser- 
vice of its process is not deprived of its jurisdiction 
by reason of the actual seizure of the property in con- 
troversy by the officer of a court having concurrent 
jurisdiction. To avoid such a result, the broad rule is 
laid down that the court first invoked will not be in- 
terfered with by another court while the jurisdiction 
is retained. The jurisdiction thus acquired is exclu- 
sive, and it is the duty of all other tribunals, both by 
law and comity, not to interfere with it. Chief Jus- 
tice Marshall, in the case of Smith v. McIver, 9 Wheat. 
532,says ‘‘that in all cases of concurrent jurisdiction the 
court which first has possession of the subject must de- 
termine it conclusively.”’ This rule the Supreme Court 
of the United States has approved in several subsequent 
cases, notably, Buck v. Colbath, 3 Wall. 341; Riggs v. 
Johnson Co., 6 id. 166. (3) The jurisdiction of a court 
of the United States to which acause has been re- 
moved from a State court relates back to the time of 
the original service of process, and the jurisdiction 
thus acquired is not only prior, but is complete and 
exclusive over the defendant company’s property. 
Miller v. Tobin, 18 Fed. Rep. 609; Osgood v. Railroad 
Co., 6 Biss. 330; Armstrong v. Mech. Nat. Bank, id. 

24;12 Chi. Leg. N. 176; Bills v. Railroad Co., 13 
Blatchf. 227. (4) The court first gaining jurisdiction of 
a part of a trust estate is entitled to administer the 
whole, even though some portion of the property lies 
within the domain of anothercourt. (5) When the 
trustees of a mortgage deed, executed for the security 
of bondholders, refuse to institute proceedings to en- 
force the security, the bondholders themselves are en- 
titled to prosecute a suit for that purpose. Cir. Ct., 
D. West Va., 1884. Owens v. Ohio Cent. Rk. Co. Opin- 
ion by Jackson, J. 


AGENCY—CONCEALED—RESPONSIBILITY OF PRINCI- 
PAL—RATIFICATION.—(1) A party selling goods to 
another and taking his individual acceptance therefor, 
may upon the discovery that the latter was really act- 
ing in the interest of and under authority froma third 
party, hold that third party responsible for payment. 
(?) A party who, without the authority of another, 
purchases goods for him, which the other, knowing 
the purchase has been so made, accepts, becomes 
thereby an agent, and the other as principal may be 
required by the seller of the goods to pay the consider- 
ation. Cir. Ct., E. D. Wis., Apr. 12, 1884. Pope v. 
Meadow Spring Distiling Company. Opinion by 
Dyer, J. 


PLEDGE—MORTGAGE BONDS—ASSIGNEE—FORECLOS- 
URE—MUST ACCOUNT. — Where the pledgee of mort- 
gage bonds assigns them as collateral security fora 
debt of his own, and the assignee, foreclosing against 
the original pledgor without joining the assignor as a 
party, buysin the bonds himself, he is bound to ac- 
count to the assignor for the bonds or their value, and 





not merely for the amount paid by him for them at the 
foreclosure sale. The property, as well after foreclos- 
ure as before, is held for the benefit of both pledgor 
and pledgee, and must be disposed of for the benefit of 
both. The price bid at such sale does not operate as 
payment upon the debt for which the mortgage was 
pledged. Brown y. Tyler, 8 Gray, 135; Montague v. 
Boston & A. R. Co., 124 Mass. 242; Stevens v. Dedham 
Inst., etc., 129 id. 547; Slee v. Manhattan Co., 1 Paige, 
48; Hoyt v. Marvense, 16 N. Y. 231; Dalton v. Smith, 
86 id. 176; Smith v. Bunting, 86 Penn. St. 116; 
Jones Pledg., $8 659, 683. The evident principle upon 
which these cases were decided is that the assignor or 
pledgor of the collateral in each instance had an inter- 
est in the mortgage which could not be extinguished 
by a procedure to which he was not a party, and it 
seems clear that in this respect there can be no distine- 
tion between the position of an assignorof notes se- 
cured by a rhortgage upon real estate,'and that of an 
assignor of notes secured by the pledge of bonds or 
other like securities. Cir. Ct., D. Ind., Jan. 9, 1884. 
First Nat. Bk. v. Ohio Falls Locomotive Works. Opin- 
ion by Woods, J. 


NEBRASKA SUPREME COURT ABSTRACT. 





STATUTE OF FRAUDS—DEBT OF ANOTHER—WHEN 
WITHIN STATUTE—CONTRACT OF LABOR.—M. employed 
S. to do the carpenter work in and about the construc- 
tion of certain buildings. S. employed K. to labor for 
him on said work. K. quit work and stated to M. that 
he would work no more until he knew where his pay 
was comingfrom. M., in reply, told K. that be wanted 
him to keep on with the work, and that he would see 
it paid, provided S. did not pay for it, and K. con- 
tinued to work. Held, that the promise of M. was 
void under the statute of frauds. In Young v. French, 
35 Wis. 116, it is said: ‘*‘ Where the party promising 
has for his object some benefit and advantage accruing 
to himself, and on that consideration makes the prom- 
ise, this distinguishes thecase of an original under- 
taking from one within the statute.’’ And a large 
majority of tne cases which we have examined seem 
to follow the rule; but none of them are upon a case 
similar to the one at bar. In fact our attention has 
not been called to a similar case. In Clapp v. Webb, 
52 Wis. 641;9 NN. W. Rep. 796, it is said the Supreme 
Court of that State has repeatedly decided that ‘‘the 
alleged promise is within the statute unless it was 
founded upon a new and independent consideration 
passing between the newly contracting parties.’”’ We 
conclude that if this case is taken out of the statute, it 
must be by virtue of anew and independent consider- 
ation passing between the parties, or by reason of 
some benefit and advantage accruing to the promisor 
and that they, on that consideration, made the prom- 
ise. It is claimed by the plaintiffs in error that 
the decision in Rose y. ©’Linn, 10 Neb. 364, 
virtually disposes of this case in his favor. 
Although there is, as we think, a difference between 
that case and this, as in that a part of the services had 
been rendered, and it was claimed that the plaintiff in 
error agreed to ‘‘see’’ the whole bill paid, yet the dif- 
ference isso slight as not to be material, and the rule 
laid down in that case must govern this. The defend- 
ant in error claims that this case is similar to the case 
of Fitzgerald v. Morrissey, 14 Neb. 198; 
and the case of Clopper v. Poland, 12 Neb; 69; 
and that they are decisive of this. In 
the first case named, Morrissey had been working fora 
subcontractor on the grading of a railroad for Fitzger- 
ald. The subcontractor had failed to pay Morrissey, 
and he, Morrissey, had determined to abandon the 
work. Fitzgerald, who had a large amount of grading 
to do, then promised Morrissey, if he would continue 
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to work on said grade for him, that in addition te the 
usual and regular wages, he would pay Morrissey the 
amount due him fromthe subcontractor. In consider- 
ation of this promise, Morrissey began to work for Fitz- 
gerald. It was claimed by Fitzgerald, that the agree- 
ment to pay the amount due from the subcontractor 
was within the statute of frauds, and void; but it was 
not found to be so, which was clearly correct. It was a 
new and independent contract, founded upon a consid- 
eration. The amount promised Morrissey for his labor 
included the amount due him from the contractor. It 
was a direct promise, founded upon a consideration to 
pay the debt. The case of Clopperv. Poland is based 
upon the same principle. Morrissey v. Kinsey. Opin- 
ion by Reese, J. 
[Decided May 27, 1884.] 
DEED—BOUNDARY—MONUMENTS—PAROL EVIDENCE 
—EJECTMENT—EQUITABLE DEFENSE — ESTOPPEL— (1) 
In an action between others than the original parties 
to adeed, the intention of the parties to the convey- 
ance cannot be inquired into for the purpose of ascer- 
taining the land sought to be conveyed, if the calls in 
the deed refer to fixed monuments or points. (2) 
Where there is acallin adeed which was in fact not 
intended by the parties, and is unambiguous, the in- 
tention of the parties cannot be made to take the place 
of the call; neither is parol proof competent to locate 
the land. In McAfferty v. Conover, 7 Ohio St. 104, 
the Supreme Court of Ohio uses the following lang- 
uage: ‘ But where there isa call in a deed which was 
in fact not intended by the parties, and is found and 
is unambiguous, the intention of the parties cannot be 
made to take the place of the call; for if this could be 
done, titles and lands would be} transferred by the in- 
tention of the parties, and not by deed. Effect will 
begiven to the intention of the parties in respect to 
calls, only when the words of description they employ 
will admit of it, and are not inconsistent with the in- 
tention proved. Further than this, a court of law 
cannot go; beyond this is the region of equitable jur- 
isdiction under the head of mistake.’’ See also Piercy 
v. Crandall, 34 Cal. 343; Jackson v. Wendell, 5 Wend. 
146; 1 Greenl. Ev. 391. We therefore conclude that 
the description given in the deed, as between these 
parties, must stand without explanation or change by 
parol proof; and that the recording of said deed was 
not of itself sufficient to give notice of the alleged 
rights of the plaintiff. Calway v. Malchow, 7 Neb. 
287. (3) In an action of ejectment, where an equitable 
defense is pleaded, and under the allegations of such 
answer it is shown that the defendant bought the land 
in question in good faith for a valuable consideration, 
taking immediate possession thereof, and with the 
knowledge of the plaintiff made valuable and lasting 
improvements thereon, the plaintiff taking no steps to 
notify defendants of his claim, held, that he was es- 


topped to set uphis rights as against them. In Kirk 
v. Hamilton, 102 U. S. 68, it is said: ‘There is no 
principle better established in this court, nor one 


founded on more solid considerations of equity and 
public utility, than that which declares that if one man 
knowingly, though he does it passively, by looking on, 
suffer another to purchase and expend money on land, 
under an erroneous opinion of title, without making 
known his own claim, he shall not afterward be per- 
mitted to exercise his legal right against such person. 
It would be an act of fraud and injustice, and his con- 
science is bound by this equitable estoppel.’’ See also 
Fremont Ferry & Bridge Co. v. Dodge Co., 6 Neb. 25; 
Roy v. McPherson, 11 Neb. 200; Gitlespie v. Sawyer. 
Opinion by Reese, J. 
(Decided May 21, 1884.] 

MARRIAGE—DEED FROM HUSBAND TO WIFE—VOID 
AT LAW—GRANTEE OF WIFE GETS NO TITLE.—At com- 





mon law a deed froma husband directly to his wife 
was voidin law. 1 Co. Litt. 3a; Moyse v. Gyles, 2 
Vern. 385; Beard v. Beard, 3 Atk. 72. The case of 
Shepherd v. Shepherd, 7 Johns. Ch. 57, is a leading 
American case, and while it holds that the conveyance 
in that case would be enforced as an evidence of an 
equity in favor of the wife, yet the chancellor, in the 
opinion, states the law the same as the English cases 
above cited. Hesays: ‘‘The deed from H. 8S. tothe 
plaintiff was undoubtedly void in law, for the husband 
cannot make a grant or conveyance directly to his wife 
during coverture. In equity the courts have fre- 
quently refused to lend assistance to such a deed, or to 
any agreement betweenthem. Thus in Stoit v. Ayloff, 
1 Ch. Rep. 33, the husband promised to pay his wife 
100 pounds; they separated, and she filed her bill for 
the sum. But the court would not relieve the plaint- 
iff, because the debt was sixteen years old, and the 
promise made by a husband to a wife, which the court 
conceived to be utterly void at law. Again in Moyes 
v. Gyles, 2 Vern. 385, the husband made a grant or as- 
sigument of his interest in a church-lease to his wife. 
She brought a bill, after his death, to have the defec- 
tive grant supplied; and the court held the grant to be 
void in law, and dismissed the bill, as the grant was 
voluntary and without consideration. Soin Beard vy. 
Beard, 3 Atk. 72, the husband, by deed-poll, gave to 
his wife allof his substance which he then had or 
might thereafter have. Lork Hardwicke considered 
the deed-poll to be so far effectual as to bea revoca- 
tion of a will by which the testator had given all his 
estate to his brother, yet that it could not take effect 
as a grant or deed of gift to the wife, because the law 
will not permit a man to make a grant or conveyance 
to his wife in his life-time; neither will this court suf- 
fer the wife to have the whole of the husband’s estate 
while he is living, for it is not in the nature of a pro- 
vision, which is all the wife is entitled to.”’ “Itis to 
be observed,”’ continues the chancellor, ‘‘ that none of 
these cases were determined strictly and entirely upon 
the incapacity of the husband to convey tothe wife 
according to the rule of law; and they do not preclude 
the assertion of a rigbt in a court of equity, under 
certain circumstances, to assist such a conveyance. 
The court relied upon the staleness of the demand, in 
the first case, and upon the want of consideration, in 
the second, and upon the extravagance of the gift, in 
the third, as also constituting grounds forthe decree; 
and it is pretty apparent that if the grant in each case 
had been no more than a suitable provision for the 
wife, the court would have been inclined to assist it. 
In Slanning v. Style, 3 P. Wms. 334, Lord Talbot said, 
that courts of equity have taken notice of, and al- 
lowed seme coverts to have, separate interest by their 
husband’s agreement, especially where the rights of 
creditors did not interfere. And in More v. Ellis, 
Bunb. 205, articles of agreement executed between 
husband and wife were held binding without the in- 
tervention of trustees. Soin Lucas v. Lucas, 1 Atk. 
270, Lord Hardwicke admitted, that in chancery, gifts 
between husband and wife have often been supported, 
though at law the property is not allowed to pass; and 
he referred to the case of Mrs. H., and that of Lady 
Cowper. And in the very modern case of Lady Arun- 
dell v. Phipps, 16 Ves. 146, Lord Eldon held that a hus- 
band and wife, after marriage, could contract fora 
bona fide and valuable consideration, fora transfer of 
property from the husband to the wife, or to trustees 
forher.”’ And where, in contemplation of a separa- 
tion and divorce, a husband executed and delivered a 
conveyance directly to his wife of an undivided half 
of certain wild land, and without entry upon the land 
or applying to any court for relief or aid in the prem- 
ises, seventeen years afterward, she having in the 
mean time obtained a divorce and remarried, execu- 
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ted a warranty deed of the land to the plaintiff, held, 
that the same carried no title to the plaintiff, and his 
petition for partition of said land dismissed. Johnson 
y. Vandervort. Opinion by Cobb, C. J. 

[Decided May 28, 1884.] 


——. +- ——_ 


VERMONT SUPREME COURT ABSTRACT.* 





FRAUD—ORDER ON EMPLOYERS—RECEIVING MONEY 
AFTER GIVING. — The defendant, a quarryman, 
gave an order on OU. & Co., his employers, to pay his 
monthly wages to the plaintiff, for his, defendant’s, 
monthly store bill, and to pay an old debt due the 
plaintiff. Notice was given to O. & Co. of the order. 
They refused to accept it, but did however pay the 
wages to the plaintiff for several months, then notified 
him that they would do so no longer, and paid directly 
tothe defendant. O. & Co. alone were responsible 
for the discontinuance of the payments to the plaint- 
iff. Held, that the receiving of his wages by the de- 
fendant, although he was then indebted to the plaint- 
iff, did not amount to a tort; and that an action 
brought upon the theory that the defendant was liable 
as fora tort could not be maintained. The case is not 
like Troy v. Aikens, 46 Vt. 55, relied upon by the 
plaintiff. In that case the defendant misappropriated 
to his own use a promissory note issued by 
the town, and the town was thereby compelled 
to pay the same. Here the defendant has not 
misapplied any money or other valuable’ thing 
of the plaintiff; and so the element of fraud is 
lacking. The conclusion we reach does not debar 
the plaintiff from maintaining an action ex contractu 
to recover the balance his due. McGuire v. Kiveland. 
Opinion by Powers, J. 


NEGLIGENCE—EVIDENCE IN REBUTTAL—NEW RULES. 
—(1) The plaintiff, while attending the annual fair of 
the Washington County Agricultural Society, re- 
ceived the injuries complained of by collision with a 
runaway team, which just prior to the accident was 
driven by one S. The defendant was one of the mar- 
shals of the society ; and while clearing the track pre- 
paratory to a trial of speed of horses, which was about 
to begin, he turned 8., with his team, off the track. In 
the act of turning, 8S. was thrown out of his carriage, 
the horses broke loose, ran against the plaintiff's car- 
riage, and so caused the injuries. The question being 
whether the defendant exercised the requisite pru- 
dence, or was negligent, the court below charged: 
“Was the defendant guilty of a wrongin the manner 
of requiring this 8. to leave the track? If so, did he 
do an act which a person thus acting must have ad- 
judged, would in the natural course of events be the 
natural consequence of that act, to set those horses 
loose, adrift, into that crowd, and cause them to run 
away? If not, then there is no recovery.” Held error; 
that the question was not what the defendant, ora 
person thus acting, might reasonably expect, or ad- 
judge, would result from the act; but that if the de- 
fendant negligently turned the team up the bank, off 
the track, and S. thereby lost control of his team, 
which broke loose and so caused the damage, without 
any superior, uncontrollable force, or without the neg- 
ligence of a responsible agent having intervened, the 
defendant would be liable; and that this is so, 
although the negligent act was committed in the per- 
formance of a legal duty. (2) Testimony was admis- 
sible to prove all the considerations and circumstances 
which might legitimately influence the defendant's 
acts in the removal of 8., and what occurred prior to 
the accident, between S. and the defendant, and S. 
and the policemen, as that he had been ordered off the 
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track once before. Stevens v. Dudley. Opinion by 
Ross, J. 

PARTNERSHIP—ONE PARTNER GIVING FIRM PAPER— 
BURDEN OF PROOF.—The law is well settled that one 
member of a non-trading partnership has no authority 
to bind his copartner by a note made by him in the 
firm name without express authority therefor from 
his copartner, or when the giving of such instrument 
is necessary to the carrying on of the partnership busi- 
ness, oris usual in similar partnerships; and the bur- 
den is upon the party suing on anote given by one 
member of such firm to prove such authority or usage. 
Smith vy. Sloan, 37 Wis. 285; Kimbro v. Bullitt, 22 
How. 256; Zuel v. Bowen, 78 Ill. 254; Greenslade v. 
Dower, 7 B. & C. 635; Ulery v. Ginrich, 57 Ill. 551; 
Hunt v. Chapin,6 Lans. 139. The testimony intro- 
duced on the trial of the cause in the District Court 
does not disclose any such authority, necessity, or 
usage; and there is nothing in the record which will 
sustain aconclusion that either existed. Levi v. 
Latham. Opinion by Reese, J. 

[Decided May 27, 1884.] 
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NEVADA SUPREME COURT ABSTRACT. 

GARNISHMENT—CLAIM AGAINST ESTATE—NOT SUB- 
JECT TO LEVY.—No order for distribution to creditors 
having been made, a claim against the estate, although 
allowed and approved, cannot be gurnished in the 
hands of the executor, or be subject to levy or gale at 
the instance of acreditor of the party to whom such 
claim isdue. These funds must travel only in the 
path pointed out by the laws relating to decedents’ es- 
tates in their various branches, and cannot be directed 
out of that path without interfering with salutary 
regulations, and violating some of the most important 
provisions of the acts of assembly. See also Barnes v. 
Treat, 7 Mass. 271; Brooks v. Cook, 8 id. 247; Thorn v. 
Woodruff, 5 Ark. 55; Stout v. La Follette, 64 Ind. 365; 
J. I. Case T. M. Co. v. Miracle, 64 Wis. 295; S. C., 11 
N. W. Rep. 580; Colby v. Coates, 6 Cush. 558; Thayer 
v. Tyler, 5 Allen, 94; Walch v. Gurley, 2 Hayw. (N. C.) 
334; Young v. Young, 2 Hill (S. C.) 425; Curling v. 
Hyde, 10 Mo. 374; Winchell vy. Allen, 1 Conn. 385; 
Lyons v. Houston, 2 Harr. (Del.) 349; Waite v. Os- 
borne, 11 Me. 185; Wilder v. Bailey, 3 Mass. 289; Mar- 
vin v. Hawley, 9 Mo. 382; Hill v. Lacrosse, ete., R. Co., 
14 Wis. 291; Dawson v. Holcomb, 1 Ohio, 275. Norton 
v. Clurk. Opinion by Belknap, J. 
[Decided Feb. 12, 1884.] 


EASEMENT—OBSTRUCTING RIGHT OF WAY—FORCIBLY 
REMOVING.—(1) An easement does not divest the owner 
of the soil of the possession thereof, nor does the right 
of way confer any possession on parties using the ease- 
ment as against such owner. Read v. Leeds, 19 Conn. 
187; and see Wood v. Truckee Turnpike Co., 24 Cal. 
487; San Francisco v. Calderwood, 31 id. 589. (2) 
Where the plaintiffs are in possession of a piece of 
land, over which the defendants have a right of way, 
and the plaintiffs inclose the same, the defendants, 
while they have a remedy in law for the obstruction, 
have no right to enter forcibly to remove it and to de- 
tain the possession with strong hand. People v. Leon- 
ard, 11 Johns. 509; Mitchell v. Davis, 23 Cal. 384; Por- 
ter v. Cass, 7 How. Pr. 445; People v. Van Nostrand, 9 
Wend. 53; Voll v. Hollis, 60 Cal. 573; Allen v. Tobias, 
77 Ill. 171; Krevet v. Meyer, 24 Mo. 110; Harris v. Tur- 
ner, 46id. 439; Bartlett v. Draper, 23 id. 408; 2 Bish. 
Crim. Law (7th ed.), § 490. (8) The exclusion of evi- 
dence which merely tended to prove the use of the 
easement by the defendants and their tenants, the al- 
legation of which is not denied, is neither erroneous 
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nor prejudicial to the defendants. Lachman v. Barnett. 
Opinion by Leonard, J. 
[Decided Feb. 26, 1884.] 





CRIMINAL LAW. 


INTOXICATING LIQUORS — IRREGULAR SALE.— 
Where a druggist who has a_ permit from 


the probate judge of his county to sell intoxicating 
liquors for medical, scientific and mechanical pur- 
poses, is prosecuted upon information in the District 
Court for selling intoxicating liquors for other than 
medical, scientific or mecbanical purposes, and no 
other offense is charged against him, he cannot be con- 
victed for the offense of selling intoxicating liquors for 
medical, scientific and mechanical purposes in an ir- 
regular manner. Sup. Ct. Kans., Jan., 1884. State v. 
White. Opinion by Valentine, J. (31 Kans. 342.) 


APPEAL—A FUGITIVE NOT ENTITLED TO BE HEARD. 
—(1) Where the offense charged isa felony, and the 
defendant remains a fugitive from justice, he has no 
right to be heard upon any appeal in his behalf in this 
court. (2) Moreover the orders of the lower court for- 
feiting the bail money on the non-appearance of the 
defendant (though his counsel was present and wished 
to demur to the indictment), and refusing to hear a 
motion to discharge the forfeiture, the defendant still 
being at large, are not appealable, and can only be re- 
viewed on an appeal froma final judgment. Sup. Ct. 
Utah, Feb., 1884. People v. Tremayne. Opinion by 
Emerson, J. (3 Pac Rep. 85.) [See 17 Am. Rep. 315; 
3 T. & C. 734, 739; 115 Mass. 133; 10 Bush, 526; 15 La. 
Aun. 495; 20 Gratt. 716, 722.—Ep.] 


BasTARDY—EVIDENCE—NON-ACCESS—PRESUMPTION. 
—The law is well settled that the wife, on the question 
of legitimacy of her children, is incompetent to give 
evidence of the non-access of her husband during the 
time in which they must have been begotten. This 
rule is founded on the very highest grounds of public 
policy, decency, and morality. The presumption of 
the law is in such acase that the husband had access 
to the wife, and this presumption must be overcome 
by the clearest evidence that it was impossible for him, 
by reason of impotency or imbecility, or eutire absence 
froin the place where the wife was during such time, 
to have had access to the wife, or to be the father of 
the child. Testimony of the wife even tending to 
show such fact, or of any fact from which such non- 
access could be inferred, or of any collateral fact con- 
nected with this main fact, is to be most scrupulously 
kept out of the case; and such non-access and illegiti- 
macy must be clearly proved by other testimony. The 
King v. Inhabitants, etc., 5 Ad. & Ell. 180; Dennison 
v. Page, 29 Penn. St. 420; People v. Overseers of the 
Poor, 15 Barb. 286; Com. v. Shepard, 6 Bin. 283; State 
v. Pattaway, 3 Hawks (N. C.), 625; Cope v. Cope, 1 
Moody & R. 269. Sup. Ct. Wis., May 15, 1884. Mink v. 
State. Opinion by Orton, J. (19 N. W. Rep. 445.) 
[See 22 Eng. Rep. 286; 30 id. 562; 31 Minn. 319.— 
Ep.] 


FINANCIAL LAW. 
NoTARY—PROTEST OF—EVIDENCE TO CONTRADICT— 
NO PRESENTATION INDORSES DISCHARGE.-—-(1) The 
protest of a notary is only prima facie evidence of the 
facts contained in it, and evidence to contradict and 
overcome its recitals is admissible. (2) To bind the 
indorsers on a note, it must be presented to the maker 











at maturity, and no previous statement of intention 
not to pay at maturity, or other arrangement between 
the maker and holder, can excuse the non-presenta- 
tion, so far as the indorsers are concerned, whatever 
effect it may have as to the maker. This question has 
been settled by the Supreme Court of Massachusetts 
in Lee Bank v. Spencer, 6 Metc. 309. That was a suit 
against indorsers of a promissory note made payable 
at the bank. It was not presented to the bank for 
payment at maturity, because the promisor had for- 
mally called on the holders and informed them that it 
would be useless to present the note at the bank, as he 
could not pay it. But said Shaw, C. J., ‘ however 
this might affect the rights of the promisor, we think 
it did not alter the conditional obligation of the in- 
dorsers, and make them responsible without any pre- 
sentment whatever.’ So in Pierce v. Whitney, 29 Me. 
188, it was held that the fact that the maker of a note 
had addressed a letter tothe holder informing him 
that he would not be able to pay it at maturity, and 
requesting an extension, would be no excuse for non- 
presentation of the note at its maturity to the maker. 
Sup. Ct., Cal., Jan., 1884. Appelgarth v. Aybott. Opin- 
ion by McKee, J. (2 Pac. R. 43.) 


CORRESPONDENCE. 


Mr. THROOP TO MR. STERNE. 


Editor of the Albany Law Journal: 


In the article by Simon Sterne, Esq., published in 
the last number of the ALBANY LAW JOURNAL, enti- 
tled, ‘‘On the Prevention of Defective and Slipshod 
Legislation,” I find the following statement relating 
to the Code of Civil Procedure: 

“At last the first seven chapters were passed. Jt was 
then discovered that the repealing clause threateneda 
general jail delivery, and that section had to be 
amended subsequently before the Code could be per- 
mitted to take effect.” 

Gentlemen who are criticising others for ‘ defective 
and slipshod legislation ’’ should be very careful not 
to make ‘‘defective and slipshod”’ statements of fact, 
as Mr. Sterne has done in this instance. The install- 
ment of the Code of Civil Procedure which passed in 
1876 contained the first thirteen chapters. No attempt 
was ever made to pass the first seven chapters sepa- 
rately; nor were they ever separately reported to the 
Legislature; but when a draft of them was completed 
printed copies thereof were sent by the commissioners 
to members of the bar for their suggestions; and after 
receiving such suggestions the commissioners revised, 
amended and reprinted those chapters with the other 
six, and reported the thirteen chapters to the Legisla- 
ture, nearly two years after the drafts of them had 
been thus sent out. Nor did the Code of Civil Proce- 
dure contain any ‘‘ repealing clause ’’ whatever, either 
in the installment enacted in 1876 or in the installment 
enacted in 1880. Nor did the General Repealing Act 
of 1877 (L. 1877, ch. 417)—if Mr. Sterne means that act 
by his expression ‘repealing clause’’—contain any 
thing which * threatened,” or was thought by anybody 
(as far as I ever heard) to threaten, or could possibly 
be thought by any sensible person to threaten “‘a gen- 
eral jail delivery ;’’ nor was it, nor were the thirteen 
chapters of the Code amended with the expectation or 
for the purpose of preventing any “jail delivery,”’ gen- 
eral, special, particular or partial. 

Respectfully yours, 
MontTGOMERY H. THROOP. 


ALPANY, September 22, 1884. 
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CURRENT TOPICS. 





HE anomalous condition of the law which does 
not recognize international copyright, but does 
recognize the doctrine of trade-mark as to aliens, 
has recently been illustrated in a suit, of which we 
find the following account in the Solicitors’ Journal: 
“The English publisher of a set of juvenile books 
called the ‘Chatterbox’ series has succeeded in a 
suit against a Boston firm who reproduced the 
series. The suit was in fact brought by the person 
in America to whom the English publisher had as- 
signed the exclusive right to use the name of the 
‘Chatterbox’ series in America, but the question 
upon which the case turned was whether the En- 
glish publisher could prevent the use of the name 
in America. It was quite clear, of course, that any- 
body in America could reprint the matter of the 
series; the point was whether the Boston house did 
not represent their goods to be those of the English 
publisher. The judge held, on the evidence, that 
by calling their reprint ‘the Chatterbox series,’ 
they were holding out to the world that their work 
was his. The English publisher ‘had the exclusive 
right to put his own work as his own upon the 
market of the world. Not the right to prevent the 
copying and putting the work upon the markets, 
but the right to be free from untrue representa- 
tions that this other work was his when put upon 
the markets,’ This principle is very familiar to 
English lawyers in cases with regard to trade- 
names; and in this country, as in America, there is 
nothing to prevent an alien friend from asserting 
his right. It has been urged in America that the 
decision in question gives the English inventor of 
the ‘Chatterbox’ series what amounts to a copy- 
right in the form of the books, and that the case is 
an illustration of the injustice to which the absence 
of international copyright leads. ‘The laws of the 
United States,’ it is said, ‘which patriotically fos- 
ter the pillage of Tennyson, or Macaulay, or Dick- 
ens, can yet protect the inventor of a ‘Chatterbox’ 
series.’ With the spirit of this remark English au- 
thors and publishers will doubtless agree. But the 
case does not really touch the question of copy- 
right. The evidence showed that the Boston pub- 
lishers, by using the name ‘ Chatterbox,’ were rep- 
resenting their wares as those of the English 
maker, and an American trader has no right to do 
that in the case of books any more than in that of 
other kinds of goods, An American may make 
and sell reprints of Murray’s handbooks, or imita- 
tions of Holloway’s pills, but he must not represent 
that they are the articles made by Murray or Hollo- 
way. The ground upon which the principle is put 
is that there is no right to deceive the public into a 
belief that the goods sold by one man are those of 
another. The principle is common to both Ameri- 
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can and English law. In the particular case of the 
‘Chatterbox’ series the result is certainly some- 
thing similar in effect to what would follow if a 
system of international copyright prevailed. 
Though any American may reprint the books, prob- 
ably he would find no market for them except as 
the ‘Chatterbox’ series, and thus the series may 
incidentally be protected from reproduction in 
America, except by the assignee of the English 
publisher.” And the Atheneum says: ‘‘If this 
judgment is good law it is only one more anomaly 
in a very anomalous state of affairs —that the 
American law should thus defend the reputations of 
our books while it will not reserve to us the profits 
on their sale.” 


Whatever doubts the judges of Canada have about 
the propriety of beating drums in the streets, the 
magistrates of Truro, England, have none about 
concertinas when complained of. The offending 
musicians were members of the Salvation Army, 
and it was in evidence that they had on previous 
occasions marched through the streets playing 
musical instruments, tambourines and triangles, and 
had been complained of. The proceeding was 
under a local ordinance, which appears in the fol- 
lowing remarks of Stephen, J., in delivering the 
opinion of the Queen’s Bench Division on affirming 
the conviction: ‘‘ Now, if we look at this by-law, 
the part I am now considering, and which is all we 
have to deal with, is: ‘Every person who shall 
sound or play upon any musical instrument, or sing 
or make any noise whatsoever, in any street or near 
any house within the said borough, after having 
been required by any householder resident in such 
street or house, or by any police constable, to desist 
from making such sounds or noises, either on ac- 
count of the illness of any inmate of such house, 
or for any reasonable cause.’ Now what is there 
unreasonable in that? I have not the words of the 
London Act before me, but it is exactly like a well- 
known provision in some of the metropolitan acts, 
which in substance enables any householder who 
does not like barrel organs to order them to go 
away out of his hearing. We have heard about 
the common law of England, and the liberty of the 
subject, which are always suspected words. It is 
like talking Latin. When one talks of the liberty 
of the subject and the common law of England, 
one always suspects it cannot be true. The liberty 
of the subject always consists in doing something 
aman is not forbidden to do, and why it is unrea- 
sonable and void that he should be forbidden to 
play a musical instrument in the public streéts of 
Truro, Icannot see. Itisathing which nobody 
would visit with severity; but on the other hand it 
is an extreme annoyance to have a man playing un- 
der your window with a concertina for a couple of 
hours, and having a number of people to listen to 
it and to sing. That may bea great nuisance. It 
is for the magistrates to say whether it is or not. If 
I saw, or if there was the least reason to think, that 
that by-law was strained unjustly, and distorted 
from its natural meaning; if I thought that merely 
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because these people did not like the Salvation 
Army and their meetings, they tried to strain that 
by-law to prevent their doing what they prima 
facie have a right to do, my view of the case would 
be altogether different; but as far as I can judge, 
it appears from the whole of the proceedings there 
was fair reason to think that the playing of this 
musical instrument in this place was an annoyance 
heard them, and the 
summoned and fined was fined for 
On the one hand he has every right 


to some of the who 


man who was 


persons 


that reason. 
to be protected in conducting religious worship in 
whatever but on the 
other hand he must obey the law, and if the law of 


harmless way he thinks fit; 


a particular borough is that he is not to play a musi- 
cal instrument in the 
then he must not play it there, or he must play it 
where people will not object, and T daresay there 


streets if people object, 


are many places where he could play it without 
getting into trouble.” What a luxury it must be 
to live in a place where a householder can induce 
without 


an organ-grinder to ‘*move on” paying 


tribute! 


But the magistrates of Rugby were not so cer- 
tain whether mushrooms are ‘‘ cultivated plants,” 
when salt has been sown with them to encourage 
their growth. At common law larceny does not lie 
for taking things savoring of the realty, but the 
Criminal Law Act 
mary offense to ‘‘destroy or damage with intent to 


Consolidation makes it a sum- 
steal any plant growing in any garden, orchard, 
pleasure-ground, nursery-ground, hothouse, green- 
house or conservatory,” and also to “ destroy or 
damage with intent to steal any cultivated root or 
plant used for the food of man or beast, and grow- 
in any land.” The defendant was complained of 
for taking mushrooms from a field. The London 
‘*The case clearly did not come 
offense, the 
in a garden; but 


Law Journal says: 
within the first 
were growing in a field and not 
the question was whether mushrooms growing in 
the field, and cultivated to the extent of salt being 
thrown for their benefit ‘cultivated 
plants’ within the meaning of The 
magistrates decided that they were not, and it 
would be hard to say that they are wrong. Mush- 
rooms are clearly not ‘ cultivated plants’ as a class, 
and merely throwing a little salt or a little manure 
on a field will not alter their character in the eye 
of the criminal law. If this were so, it might be 
criminal to pick blackberries, because the owner 
took care of the bramble bushes in clipping the 
hedge. The mode of cultivating mushrooms from 
spat is well known, and makes them apparent to 
the eye as cultivated plants, and in this form alone 
would mushrooms in the fields seem to come within 
the statute. The case, which is reserved for the 
opinion of the High Court, may however throw 
some light on the nature and properties of a 
somewhat mysterious growth.” The case will 
eventually be worthy of embalmment in our ‘‘ Com- 
mon Words and Phrases.” 


because mushrooms 


down are 


the section. 





The case of the yacht Mignonette raises the ques- 
tion whether one of two survivors of a shipwreck 
may lawfully kill and eat the other in order to save 
himself from starvation. The Law Journal re- 
marks: ‘* The story of the yacht Mignonette raises 
no legal question about which there can be any real 
doubt. 
as an excuse for crime. 
charge of larceny, still less is it a defense to a charge 
of murder, There is authority in the books for saying 
that if two drowning men grasp a plank which will 
only support one, it is not homicide for one to push 


English law does not recognize necessity 
Hunger is no defense to a 


the other off. This is looked upon as a sort of act of 
is as far as the law goes in admit- 
Ordinarily, necessity in 


self-defense, and 
ting the plea of necessity. 
English law means compulsion by threats of life or 
And the Journal 
Blackstone ‘¢There is one species of homi 


cide se defendendo where the party is equally inno- 


limb.” Solicitors’ observes: 


says: 


cent as he who occasions the death, and yet this 
homicide is equally excusable from the great uni- 
versal principle of self-pre servation which prompts 
every man to save his own life preferable to that of 
another, where one of them must inevitably perish. 
As among others, in the case mentioned by Lord 
Bacon, where two persons being shipw recked and 
vetting on the same plank, but finding it not able 
thrust the other 
Ile who thus pre 


to save them both, one of them 
from it, whereby he is drowned. 

serves his own life at the expense of another man's 
is excusable through unavoidable necessity and the 
principle of self-defense, since both remaining on 
the same plank is a mutual, though an innocent 
attempt upon, and endangering each other's life.’ 
The analogy between the case of two drowning 
men struggling for the support of a small plank, 
and that of two or more men in a boat in no imme- 
diate peril otherwise than from starvation, is some- 
what imperfect, since the survival of either of them 
could scarcely be described as even ‘an innocent at- 
tempt upon and endangering cach other's life.’ ” 
We think the difference the two 
cases is very narrow, almost imperceptible. It is 


between 


plain that ina struggle to get possession of the 


plank either would be justified in beating the other 
off, even at the expense of life; but when two are 
once on aplank that can support only one,one has as 
much right to it as the other, and if one thrusts the 
other off to save his own life, how does that differ 
from his killing and eating him to save his own 
life? Strictly speaking, are not both murder? 
Should they not wait for the ‘survival of the fit- 
test?” We concede that ‘‘ hunger is no defense to 
a charge of murder,” but we do not see that danger 
to one’s own life is any defense to a charge of tak 
ing the life of another. But where is the jury that 
would convict on such a charge? Men not 
morally responsible in such circumstances — they 
are unreasoning brutes, maniacs, reduced to a state 
of nature, and absolved from the obligations of 
society. At least, so it will seem to the average 
twelve men. 


are 
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NOTES OF CASES. 

N Rae v. Mayor, ete., 51 Mich. 526, it was held 
that where the charter of a city requires the 
common council to take measures for the preserva- 
tion of the public health, a nurse employed by the 
council to take care of small-pox patients is entitled 
to compensation from the city, although the pa- 
tient himself is of sufficient ability to pay for the 
service, and a statute makes the cost of services so 
rendered an individual liability. The court said: 
‘‘The duty to guard the public health and prevent 
the spread of contagion was imperative, and the 
power of the common council was commensurate 
with the duty. Neither the power nor the obliga- 


tion could be lessened by the failure to designate a 
\ “Tn providing that what is 
done shall be at the charge of individuals, it is not 


sub-agency.” 


intended to exempt the public from immediate lia- 
bility. It would be impossible under such a regu- 
lation to effectuate the general object. Individu- 
als would not be willing to provide necessaries, and 
serve as nurses and assistants at the instance of the 
public if compelled to collect their pay of the pa- 
tients or their 
immediately responsible, and the intent of the stat- 
ute is to enable the public to obtain reimbursement 
The 
She trusted the 
The occasion was a public 


reiatives. The public is first and 


from those who ought to sustain the expense. 
plaintiff hired herself to the city. 
city and ‘no one else. 
one. It was an emergency to which the duty and 
authority of the common council attached under 
the power of police, and the right and duty to act 
depended in no manner on the pecuniary ability of 
the persons who were sick or infected. 
object was to stay the contagion, and the proper 
and humane care of the individuals was a righteous 
incident. The 


the other provisions. 


juestion is not affected by any of 
We satisfied that the 
council was fully authorized to employ the plaint- 
iff, and that the city is liable.” To the same effect, 
Labrie v. Manchester, 59 N. Hi. 120; S. G., 47 Am. 
Rep. 179; 29 Aus. Law Jour, 43, 


are 


In Keane v. Sprague, New York City Court, the 
court, by McAdam, J., held as follows: “The de- 
fendant, the manager of the St. James Hotel, was 
informed by a guest that the plaintiff, a domestic 
employed in the hotel, had stolen a diamond pin 
from his room, whereupon the defendant sent for 
the plaintiff and told her what the guest had said, 
and in the presence of the chambermaid charged 
the plaintiff with the offense. For this the plaint- 
iff sues the defendant, and the question arises 
whether, under the circumstances stated, the com- 
munication, apparently slanderous per se, was privi- 
leged. IT hold that it was. The relation of master 
and servant existed, in legal effect, between the 
parties, and the occasion, in law, repels all idea of 
malice, and justified the defendant in repeating the 
charge which his guest made. See Townshend on 


Libel and Slander, §§ 209, 244; Manly v. Witt, 18 





The great | 








| C. B. 544; Somerville v. Hawkins, 10 id, 588; Od- 


gers on Libel and Slander, by Bigelow, 202, 218, 
225; Klinck v. Colby, 46 N. Y. 433. The communi- 
cation had its origin in the confidential relation ex- 
isting between the parties, and emanated from one 
whom the defendant, under the circumstances, had 
the right to believe. Privileged communications 
comprehend all statements made bona jide in the 
performance of a duty, or with a fair and reasona- 
ble purpose of protecting the interest of the person 
making them. The communication made by the 
defendant comes within the protection of this rule. 
What the defendant said was in performance of a 
duty he owed, not only to the guest, but to the 
good reputation and management of the hotel un- 
der his charge. Numerous illustrations of the rule 
will be found in the authorities above cited, and 
the recent case of Billings v. Fuirbanks (Sup. Ct. of 
Mass., Dec., 1883) shows that it controls the dispo- 
sition of this case. The communication being 
privileged, the legal inference of malice is repelled, 
and the onus of proving its existence, beyond the 
mere falsity of the charge, was in consequence 
thrown upon the plaintiff. Lewis v. Chapman, 16 
N. Y. 373. There being no affirmative proof of ac- 
tual malice it follows that the complaint must be 
dismissed.” 


In Pomeroy v. State, 94 Ind. 96, the accused, a 
physician, while examining the person of a female 
patient believed to be suffering from a disease of 
the womb, had carnal connection with her. There 
was no evidence of consent upon her part, obtained 
by fraud or otherwise. Held that the accused was 
guilty of rape. The court said: ‘*The evidence 
tends to show that the appellant, as a physician, in- 
formed Rebecca and her mother that the former 
was suffering from a terrible womb disease, and was 
losing her mind. If the jury believed, as they 
might well have done under the evidence, that the 
appellant, as a physician, obtained possession and 
control of Rebecca’s person, under her mother’s 
command, for the purpose of making a further ex- 
amination of her alleged disease of the womb, and 
not for the purpose of sexual intercourse, and that 
she never in fact gave her consent, through fraud 
or otherwise, to the sexual connection, then, it 
seems to us, that the case in hand falls fairly within 
the doctrine declared in Queen v. Flatery, 2Q. B. 
D. 410, decided in 1877, and that the appellant 
was lawfully convicted of the crime of rape. In 
the case cited, as in this, the defendant professed 
to give medical and surgical advice for money. 
The prosecutrix, a girl of nineteen, like the prose- 
cutrix in this case, was ‘subject to fits,’ and she 
and her mother consulted the defendant in regard 
to her case, and informed him of her condition. 
The defendant, as in this case, made an examina- 
tion of the person of the prosecutrix, and advised 
that a surgical operation be performed, and under 
the pretense of performing it, had carnal connec- 
tion with her. It was held by the court that the 
prisoner was guilty of rape. Kelly, C. B., said: 
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“It is plain that the girl only submitted to the de- 
fendant’s touching her person in consequence of 
the fraud and false pretenses of the prisoner, and 
that the only thing that she consented to was the 
performance of the surgical operation. Up to the 
time when she and the prisoner went into the room 
alone, it is clearly found on the case that the only 
thing contemplated, either by the girl or her 
mother, was the operation which had been advised ; 
sexual connection was never thought of by either 
of them. And after she was in the room alone 
with the prisoner, what the case expressly states is 
that the girl made but feeble resistance, believing 
that she was being treated medically, and that 
what was taking place was a surgical operation. 
In other words, she submitted to a surgical opera- 
tion, and nothing else. It is said however, that 
having regard tothe age of the prosecutrix, she 
must have known the nature of sexual connection. 
I know of no ground in law for such a proposition. 
And even if she had such knowledge she might 
suppose that penetration was being effected with 
the hand or with an instrument. The case is there- 
fore not within the authority of those cases which 
have been decided, decisions which I regret, that 
where a man by fraud induces a woman to submit 
to sexual connection, it is not rape.’ In the same 
case, Mellor, J., also said: ‘It is said that submis- 
sion is equivalent to consent, and that here there 
was submission. But submission to what? Not to 
sarnal connection. The case is exactly within the 
words of Wilde, C. J., in Reg. v. Case, 1 Den. C. C., 
at page 582: ‘She consented to one thing, he did 
another materially different, on which she had been 
prevented by his fraud, from exercising her judg- 
ment.’ In People v. Crosswell, 13 Mich. 427, after 
citing some decisions both in England and in this 
country, to the effect that if the woman’s consent 
is obtained by fraud the crime of rape is not com- 
mitted, Cooley, J., said: ‘ But there are some cases 
in this country to the contrary, and they seem to 
us to stand upon much the better reason, and to be 
more in accordance with the general rules of 
criminal law. People v. Medcalf, 1 Whart. C. C. 
378, and note 381; State v. Shepherd, 7 Conn. 54. 
And in England where a medical practitioner had 
knowledge of the person or a weak-minded pa- 
tient, on pretense of medical treatment, the offense 
was held to be rape. Leg. v. Stanton, 1 C. & K. 415. 
The outrage upon the woman, and the injury to 
society, is just as great in these cases as if actual 
force had been employed, and we have been unable 
to satisfy ourselves that the act can be said to be 
any less against the will of the woman, when her 
consent is obtained by fraud, than when it is ex- 
torted by threats or force.’” But in Don Moran v. 
People, 25 Mich. 356; 8. C., 12 Am. Rep. 283, the 
jury having been instructed that they might con- 
vict if they found that the defendant procured the 
woman to have connection with him by fraudulent 
representations, which she believed, that it was a 
necessary part of his medical treatment of her, and 
to save the necessity of a dangerous operation, held, 








error, because it did not recognize force as an es- 
sential element. See note, 12 Am. Rep. 290. See 
also Oleson v. State, 11 Neb. 276; S. C., 88 Am. 
Rep. 366; Whittaker v. State, 50 Wis. 518; 8. C., 
36 Am. Rep. 856, and note, 860. 


—>_—_ 


SOME CHARACTERISTICS OF CHARLES 
JAMES FOLGER. 





N looking over my letters from Judge Folger it 
has occurred to me that some passages would 
be of great interest to the legal profession and to 
the public, as illustrative of his mental characteris- 
tics and habits, and his opinions, and would display 
him in a familiar and pleasant light to those who 
did not intimately know him. For example, I 
know it is generally supposed that he died of 
political disappointment. This is a natural infer- 
ence, perhaps, but it is a mistaken one, I believe. 
He was too strong for that, and he was a very sick 
man long before he went to Washington. How he 
really felt about his defeat in 1882 is shown in the 
following, of November 15, 1882, in answer to 
mine remarking that election day had proved a 
““cold day for the Republican party:” ‘“ You seem 
to think that Mr. Cleveland's election is one of the 
‘frozen facts’ that we have heard of lately. Sev- 
eral of the anonymous letters I received during the 
canvass promised to ‘make it hot’ for me. Whence 
this inconsistency? “or I fancy the writers hug 
themselves with the notion that they kept their 
promise. Considering the tone and action of the 
Republicans, ‘lukewarm’ might be the better word, 
But cold, or hot, or tepid, it has passed, and I am 
content if the people are.” The next day he wrote: 
‘* Your having forsworn politics may have saved 
you from some evil things; it ought not to debar 
you from some good things; so I send you this. I 
have a note by mail, anonymous, as follows: ‘Ac- 
cept the best wishes and appreciation, in this day 
of your defeat, from a political opponent, 
* Multis ille bonis flebilis occidit, 
Nulli flebilior quam mihi.’ 
*Consulque non unius anpi 
Sed quoties bonus atque fidus.’ 
The first couplet is from the ode of Horace, ad- 
dressed to Virgil on the death of Quinctilius Varus 
(Lib. 1, ode xxiv). My friend has substituted mihi 
for tibi, and omitted Virgili. He (perhaps you will 
think) would have been as apt in quotation if he 
had written to me the last two lines of the ode: 
‘Durum, sed levius fit patientia 
Quicquid corrigere est nefas!’ 
(It is hard; but borne with patience, even that 
which cannot be remedied, becomes more tolera- 
ble.) Where my Democratic mourner gets his 
other couplet, I have not yet found.” I am in- 
clined to believe that he was more annoyed at his 
inability to ascertain the authorship of that couplet 
than by his defeat. 
He did not love politics, and he heartily despised 
the insincerity and faithlessness of politicians. I 
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once asked his advice as to taking editorial charge 
of a political newspaper. He replied: ‘‘Answering 
at once, I will say, no. The newspaper business of 
the country is a great business. But it is the pro- 
prietor, and not the editor, who skims the pan and 
takes the cream. I think your nature would revolt 
at the subterfuges that you would find forced upon 
you in the position of editor of a party organ. You 
could not with heart, or even with show of heart, 
justify and defend that which your instincts and 
your judgment saw was wrong, and you would 
often be called upon to do it, or to offend partisans. 
* * * The mental strain, too, must be great. 
The daily demand must be met daily. The unex- 
pected event must not be treated as if unexpected, 
but the profound reflection must come forth, fresh 
and sparkling, at the smiting of the rock. I doubt 
not that you have the rod of Moses with which to 
smite, but you could grow weary. However, don’t 
be influenced by the doubts of a pessimist.” 

His classical learning and accuracy are illustrated 
by the following, of July 2, 1882: “I write to 
make to you a correction in my letter to the judges, 
which appears in the 84th New York. There is an 
error, not of my making, but of the compositor 
and proof-reader, in the Latin quotation — or rather, 
two errors. First, it should not be one line; sec- 
ond, it should not be ‘ Loetor nam,’ but ‘ Loetus sum.’ 

‘ Loetus sum 
Laudari me abs te, pater, laudato viro.’ 
That is the correct rendering from a play, ‘ Hector,’ 
by Cneus Naevius. I have seen it freely rendered 
thus: 
‘ My spirits, sire, are raised 
Thus to be praised by one the world has praised.’ 

It is the same sentiment as that in Lord Mansficld’s 
letter to Chief Justice McKean, to be found in pre- 
face to first volume Dallas (Penn.) Reports — ‘ That 
sensibility which praise from the praiseworthy 
never fails to give — ‘ Laus est laudaria te.’ I did 
not wish your classical acumen to consider me care- 
less in the use of a quotation, so I write to you to 
correct the proof, that is, to correct it in your mind. 
It 1s too late to correct it in the volume.” 

He was singularly exact in the use of language. 
I once wrote him that I sometimes flirted with my 
first love, literature. He answered: ‘‘ Permit me 
to suy that you do not mean that you ‘jlirt’ with 
your first love. You ‘dally’ with her. ‘Flirt’ 
has come to mean ‘a trifling with.’ ‘ Dalliance’ 
is a tenderer word, implying a longing for and a 
satisfaction with. ‘Flirt’ has an evil sense now-a- 
days.” 

His love of horses and of philology is shown 
in the following: ‘‘In your last number (23, vol. 13) 
of the ALpany LAw JOURNAL, at page 244, you 
cite Comly v. Hillgar, Pennsylvania Supreme Court, 
that a trial of speed of horses for a premium is a 
horse race for a wager. Perhaps my love of horses, 
and fondness for the sport of a trotting contest has 
warped my judgment, but in Harris v. White, of 
which I have just read the proof for 8ist New York, 
the Court of Appeals, New York, are in conflict 








with Pennsylvania, I writing an elaborate (if no 
other kind of an) opinion. In that case I almost 
define judicially what to ‘go to harness’ means. I 
also speak of ‘ pools.’ ” 

Referring to this case again, he wrote: ‘‘I see 
that you ‘took’ some of the phrases in Harris v. 
White. When I penned them, I wondered whether 
any one would. It has chanced to me several 
times to find an appreciative reader of an opinion, 
in some of its minor features, like this I am speak- 
ing of, and it gratifies me to have it so, more than 
to receive expressions of satisfaction with the close- 
ness and force of the logic, or the profundity of 
the reasoning, or the breadth of the learning.” 

Something of his taste in literature may be 
gleaned from the following: ‘‘I am fond of lamb; 
especially of that which (or who) is written with a 
capital (L), and the Christian name of Charles be- 
fore it. The essays of Elia are my recourse when 
the spirits droop and the heart grows sad, as is too 
often the case in the latter years. ‘The Convales- 
cent’ is a favorite with me. I have read it often, 
and now read it again on receiving your letter.” 
This was written in 1881. 

On January 24, 1882, he sent me some extracts 
from his common-place book, with the following: 
“Your note of the 19th, and the case in the Jour- 
NAL, page 52, from Lackawanna Common Pleas, 
impelled me to look at my Common-Place Book, 
with the lengthy result above drawn out. It may 
amuse you. It may do more. Some time when 
the devil insatiate calls for ‘ copy,’ and tired brain 
and hand have none to give him, you may throw 
the above as a sop to Cerberus, and cheaply buy 
respite for a while. It has amused me to turn the 
leaves where are written some rich, quaint things, 
and extract the above. It would have interested 
me more could I have gone to the library shelves 
and taken down the books cited, and read again,” 

He was not a believer in codification. He wrote: 
“‘T cannot help thinking that a code is the begin- 
ning of construction and interpretation, to the in- 
crease of the litigation, the expense of suitors, and 
the burden of the courts. It is a sorry comment 
on the success of codification that the task of inter- 
preting the one we have was never ended, aud that 
the code itself was found needful of codification 
with the glosses of the courts.” Again: ‘‘I have 
never had great faith in codes, either of procedure 
or of the body of the law.” 

It is quite amusing to note that he thought him- 
self lazy. He once wrote: ‘‘Iam a lazy man by 
nature and inclination, and work only as the spur 
of necessity heret in latere.” Again he wrote: ‘I 
have Coffin blood in me, but much diluted with 
that of the Pinkhams, Mitchells, Starbucks, et cetera, 
and a prevailing strain of Folger, by the token that 
the old ode, descriptive of the characteristics of 
the Nantucket families, sets down that family as 
‘the knowing Folgers, lazy.” Once more he speaks 
of “a growing and decidely bothersome (to self 
and others) habit of procrastination, taking the 
shape of putting off forever things that may be 








286 


THE ALBANY LAW JOURNAL. 








done at once, but need not be done till by and by.” 


Then dropping into philology, he continues: 
“ ¢ Bothered,’ Prest. Aithen says, is ‘BOTHEARED.’ He 
is wrong, though seldom so in such matters. It is 
from ‘ pothered,’ ‘pother,’ and that from ‘ poudre,’ 
powder, dust, as of the highway. Prest. A.’s de- 
rivation is fanciful only; both ears occupied by the 
tale or droning of a bore.” 

One of the most characteristic of his letters is 
the following, without date, but written while he 
was in the Treasury: ‘I saw this to-day (Sunday), 
and I thought you would relish it; so I copied it 
for you. I don’t know that it is genuine or an imi- 
tation. Be it either, it seemeth unto me good. I 
can’t say what the word ‘din’ in the second lines 
of the first and third verses means. The last two 
line of the third verse are to my sensibilities capi- 
tal. Read them aloud, and read them ‘so/,’ and 
see if they do not strike The word 
‘* gloomerin,’ in the third line of the first verse is a 
coinage, I take it, but it is from pure metal, and 
clear cut die. And is there not a bit of keen satire 
in it?” Then follows the poem: 


you so. 


De massa ob de sheepfol’ 
Dat guards de sheepfol’ bin, 
Look out in de gloomerin’ meadows 
Whar de long night-rain begin — 
So he call to de hirelin’ shepa’d, 
Is my sheep— is dey all come in? 


O den says de hirelin’ shepa’d, 
Dey’s some; dey’s black and thin, 
And some, dey’s po’ ol’ wedda’s, 
But de rest, dey’s all brung in, 
But de rest, dey’s all brung in. 


Den de massa ob de sheepfol’ 
Dat guards de sheepfol’ bin, 

Go’s down to de gloomerin’ meadows 
Whar de long night-rain begin; 

He le’ down de bars ob de sheepfol’, 
Callin’ sof’? — ** come in, come in!” 
Callin’ sof’ —** come in, come in!” 


Den up t’ro’ de gloomerin’ meadows 
T’ro’ de col’ night-rain and win’, 
And up t’ro’ de gloomerin’ rain-puf’, 
Wid de sleet-fa’ pie’cin thin, 
De po’ los’ sheep ob de sheepfol’ 
Dey all com’ gadderin’ in, 
De po’ los’ sheep ob de sheepfol’ 
Dey all com’ gadderin’ in. 


In April, 1882, he wrote: ‘‘ There are some of my 
opinions in the 85th — New York Reports — “ and 


the halo with which I went below the horizon in 
the 86th, Cutting v. Cutting. In parenthesis, a halo 
is no halo unless it is somewhat misty and vapor- 
ous, so I am not asswmptious in using the word.” 

His heart yearned to the last for his old place on 
the bench. On the 17th of May last he wrote: “I 
was in Albany for two hours the other day, regret- 
ful that the judges had left. I wished to see them 
in their silks. I did see their fine newroom. How 
can they help but write ornate opinions?” 

Is not this a beautiful picture which the great 
jurist and statesman has unconsciously drawn of his 
own wisdom, learning, steadfastness, tenderness 
and sportiveness? The citizens of our State, and I 
think, those of other States, have invested his 





memory not with a ‘‘misty and vaporous halo,” but 
with a lasting crown — the crown awarded for duty 
wisely, constantly and modestly done. 

. &. 


——____¢___. 


REMEDIES FOR DEFECTIVE QUALITY ON EX- 
ECUTORY CONTRACTS OF SALE OR 
MANUFACTURE, 

T is suggested by Mr. Corbin in his very valuable edi- 

tion of Benjamin on Sales at pp. 1158 and 1159, that 
the New York decisions on this subject are not easily 
reconciled with each other, and that Reed y. Aandall, 
29N. Y. 358; MeCormack v. Sarson, 45 id. 265; and 
Gaylord Manuf. Co. v. Allen, 53 id. 515, are “ practi- 
cally overruled ” by Day v. Pool, 52 N. Y. 416; Parks 
v. Morris, ete., Co., 54 id. 587; and Gurney v. Railroad 
Co., 58 id. 368. Is this criticism well founded? If not, 
what are the fundamental distinctions underlying the 
cases in this State? 

Laying out of view, as not involved in the cases cited 
supra, the implied warranty of a manufacturer or 
grower against latent defects arising out of the process 
of manufacture or mode of cultivation, the New York 
decisions relating to the remedies of the buyer for de 
fective quality or unfitness on executory contracts of 
sale or manufacture may be divided into the following 
four classes: 

1. Where there is no express term of quality or fit- 
ness. 

2. Where there is an express agreement as to quality 
or fitness, creating merely an obligation which the law 
would imply in the absence of such agreement. 

3. Where there is an express agreement as to quality 
or fitness importing a greater obligation than the law 
would imply in the absence of such agreement. 

4. Where a certain quality or fitness fora particular 
purpose, whether intra or udtra the legal implication, 
is warranted in express terms. 

A critical examination of these decisions will, it is 
believed, disclose the following to be the distinctive 
principles running through them: In class 1, represent. 
ing all cases where there is an implied term of mer- 
chantable quality or fitness for a special purpose, the 
principle is that such implied term operates, not as a 
warranty, but as a condition merely, and is waived by 
acceptance; class 2 is controlled by the principle that 
the expression in a contract of an obligation which the 
law implies, does not change the nature or extent of 
the obligation or the remedy upon it, and therefore 
the express term of quality or fitness has the same op- 
eration as the implied term in class 1, and no other; in 
classes 3 and 4 the express contract operates, not only 
as a condition before acceptance, but also as a war- 
ranty after acceptance. 

Class 1. Where there is no express term of quality or 
fitness. 

On an executory contract for the sale of a chattel the 
law implies that the article when furnished shall be of 
a merchantable quality (eed v. Haundall, 29 N.Y. 358; 
Hamilton v. Ganyard, 34 Barb. 204; 2 Abb. Ct. App. 
Dec. 314) “at least of medium quality or goodness” 
(Howard v. Hoey, 23 Wend. 350; Hargous v. Stone, 1 
Seld.73, 86), but not of first quality. Swett v. Shumway, 
102 Mass. 365. 

So on an executory contract for the manufacture of 
a chattel there is an implied term in the contract that 
the article shall be merchantable. Gaylord Manuf. Co. 
v. Allen, 53 N. ¥. 515; Jones v. Just, L. R., 3 Q. B. 
197. 

Where a known, defined and described article is or- 
dered of and supplied by a manufacturer (e. g., “‘ your 
smoke-consuming furnace,’’ Chanter y Lloplkins, 4 M. 
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& W. 399, or a “‘two-color printing machine on my 
patent principle ” (Ollivant v. Bayley, 5 Ad.& El. [N.S.] 
288), ora dealer (e. g., ‘xx pipe iron,’’ Dounce v. Dow, 
64 N. Y. 411) the law does notimply an agreement that 
it shall answer the particular purpose for which it is 
required by the buyer, although such purpose is stated 
to the manufacturer or dealer (id. ; Jones v. Just, L. R., 
3 Q. B. 197; Charlotte, etc., R. Co. v. Jessup, 44 How. 
Pr. 447; 1 Pars. Con. [5th ed.] 588, note 3; Draper v. 
Sweet, 66 Barb. 147), for the buyer purchases on his 
own judgment. Hoe v. Sanborn, 21 N. Y. 552, 563. 

On the other hand, where a manufacturer or dealer 
contracts to supply an article which he manufactures 
or deals in, to be applied toa particular purpose, so that 
the buyer necessarily trusts to the skill or judgment 
of the manufacturer or dealer, the law implies that it 
shall be reasonably fit for the purpose to which it is to 
be applied. Jones v. Just, supra; Gaylord Manuf. Co. 
v. Allen, 53 N. Y.515; Charlotte, ete., Co. v. Jessup, 
supra; see also cases collected in Dragg v. Morrill, 24 
Am. Rep. 104, note, and Emerson v. Brigham, 6 Am. 
Dec. 115, note. 

Under the New York rule each of the above implied 
engagements on the part of the dealer or manufacturer 
as to merchantable quality or fitness for a special pur- 
pose is part of the contract of sale itself, operating as 
acondition, the performance of which is precedent to 
any obligation upon the vendee under the contract, 
because the existence of such quality or fitness is es- 
sential to the identity of the thing sold. See Reed vy. 
Randall, 29 N.Y. 358, 363; Gaylord Manuf. Co. v. Allen, 
53 id. 515,519. Such implied engagements do not op- 
crate as warranties or agreements collateral to the 
sale. Id.; Dutchess Company v. Harding, 49 N. Y. 
821, 323, 324; Gurney v. Railroad Co., 58 id. 358, 364. To 
term them ‘implied warranties” is therefore under 
the New York rule a manifest misnomer; treating 
them as implied warranties instead of conditions is, 
with deference, the error on which is founded Mr. Cor- 
bin’s criticism above cited of the New York cases. 

Accordingly the vendee may reject the article fur- 
nished if not within the implied term as to quality or 
fitness, because it isnot the thing he agreed to pur- 
chase (/argous v. Stone, 1 Seld. 73, 86), and the default 
of the vendor is “not a breach of warranty, but a 
mere non-compliance with the contract that the de- 
fendant had agreed to fulfill.”’ eed v. Randall, 29 N.Y. 
362. 

Whether the implied obligation of the dealer (/’eed 
v. Randall, supra; Hargous vy. Stone, supra; Holden 
v. Clancy, 58 Barb. 590; Leavenworth v. Packer, 52 id. 
132; Weaver v. Wisner, 51 id. 638; Dounce v. Dow, 64 
N. Y.411; Dutchess Compuny v. Harding, 49 id. 321) or 
manufacturer (Neaflie v. Hart, 4 Lans. 4; Provenzano 
v. Manuf. Co., 9 Daly 90) require a merchantable qual- 
ity or (Gaylord Manuf. Co. v. Allen, 53 N. Y. 515) fit- 
ness for aspecial purpose, the vendee, on receipt of 
the article furnished, is bound, after a reasonable op- 
portunity for examination, to reject it, in case it does 
not correspond with the implied condition as to qual- 
ity or fitness; otherwise he will be held to have ac- 
cepted the article as in compliance with the contract, 
and thus to have waived such implied term whether as 
a ground of action by him for damages for such defect- 
ive quality or unfitness (id.), or as a defense to an ac- 
tion for the price. /omeroy v. Shaw, Ct. App., 4 Alb. 
L. J. 15; affirming 8. C., 2 Daly, 267; Sprague v. Blake, 
20 Wend. 61. 

Class 2. Where there is an express agreement as to 
quality or fituess importing merely an obligation 
which the law would imply in the absence of such 
agreement. 

Of this class eed v. Randall, 29 N. Y. 358, and Gay- 
lord Manuf. Co. y. Allen, 58 id. 515, are types. The 
former case was recognized in Day v. Tool, 52 N. Y. 





416; Parks v. Morris, etc., Co., 54 id. 586; and Dounce 
v. Dow, 57 id. 16; 8S. C., G4 id. 411, and both the 
former and the latter were cited as Jaw in Gurney v. 
Railroad Co., 58 id. 358. 

Upon such a contract a warranty cannot be predi- 
cated, the express term having the same operation as 
the implied term in class 1, and no other, 7. e., as a 
condition merely. 

The principle here is that superadding to the terms 
of a “contract words expressing an obligation that the 
law implies, does not change the nature or extent of 
the obligation or the remedy upon it.’’ Reed v. Randall, 
supra; Gaylord Manuf. Co. vy. Allen, supra; Wells v. 
Sellwood, 61 Barb. 258, 245. 

Thus in Heed y. Randall the contract was executory 
for the sale of a growing crop of tobacco, ‘‘ well cured 
and in good condition.’’ Here was an executory con- 
tract of sale by description as to quality, but intra the 
legal implication, é. e., merchantable quality. The court 
said: ‘‘Inan executory contract for the sale of per- 
sonal property the law implies that the article, when 
furnished, shall be of merchantable quality. And if 
the tobacco, when delivered, was not well cured and 
in good condition, but was wet, sweaty and rotten, it 
was not merchantable. In legal effect therefore the 
agreement wus the same as the law would imply, in 
the absence of words of express contract.” 

The court then applied the principle above stated, 
and accordingly held that as the express terms that 
the tobacco should be well cured and in good condition 
were included in the implied term of merchantable 
quality, in legal contemplation the contract amounted 
to nothing more than ‘the sale of a particular thing 
by its proper description merely,” 7. e., without an ex- 
press term of quality (Reed v. Randall, 29 N. Y. 
362 top, explained in Dounce v. Dow, 57 id. 2h; 
Wells vy. Sellwood, 61 Barb. 238, 245), and the remedy 
for the non-merchantable quality was therefore held 
not to survive acceptance. 

Sprague v. Blake, 20 Wend. 61, was an executory 
contract forthe sale of wheat, in which it was ex- 
pressly stipulated that it should be ‘‘ merchantable; ” 
held, no warranty; and in Cahen v. Platt, 40 Supr. Ct, 
483; S. C., reversed on other grounds, 69 N. Y. 348, 
the goods were to be ‘‘of approved standard qualities ;” 
held, only another expression for merchantable, and 
no warranty. also Weaver v. Wisner, 51 Barb. 
§38; Fitch v. Corpenter, 43 id. 40. 

Soin Gaylord Manuf. Co. v. Allen, 53 N. Y. 515, the 
plaintiff contracted to manufacture castings for the de- 
fendant fora particular purpose. It was expressly stip- 
ulated that the castings were ‘‘to be suitable to the 
purpose designed ;”’ Held, that as **the law would im- 
ply precisely that which the defendants claim made a 
part of the express contract,’’ there was no warranty, 
and the remedy for the breach did not survive accept- 
ance. 

Dounce v. Dow, 57 N. Y. 16, and Gaylord Manuf. Co. 
v. Allen, supra, are similarin that in each case there 
was an express agreement that the article was to be fit 
fora special purpose. They are distinguishable in that 
the express contract in Dounce. v. Dow was one that 
the law would not under the circumstances of that 
case have implied; while in Gaylord Manuf. Co. v. 
Allen, the express agreement was one which, as the 
court held, the law did imply from the facts in that 
case. In Dounce vy. Dow, as explained by the Supreme 
Court in a subsequent appeal (6T. & C. 653; S. C., af- 
firmed 64 N. Y. 411) a new trial was granted, because 
by the contract set forth in the answer, which was ad- 
mitted on the trial to be the agreement of sale (57 N. 
Y. 20), the iron was to be “of a quality suitable 
and proper for use in the defendants’ manufacturing 
business,’’ and this the court held to be ‘‘an express 
agreement or warranty that it should be of that speci- 
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fied or designated quality.’’ p.20. But the printed 
case discloses nothing from which the law would have 
implied such an agreement. All that appeared on this 
point was that the plaintiff was a dealer in iron at El- 
mira, and that the defendants were manufacturers of 
agricultural implements at Fowlerville. The defend- 
ants sent plaintiff a written order for a defined article. 
“*xx pipe iron.”? The plaintiff admitted on the trial 
(57 N. Y. 20) that he knew what defendants’ busi- 
ness was, and that the iron to be furnished was to be 
used in defendants’ business. But these facts did not, 
as was expressly held on a subsequent appeal, raise an 
implied engagement that the iron was suitable for the 
defendants’ business. Dounce v. Dow, 6 T. & C. 653; 
8. C., affirmed 64 N. Y. 411; see also authorities under 
class 1, supra. Dounce v. Dow, 57 N. Y. 16, accord- 
ingly falls within class 3, infra. 

Class 3. Where there isan express agreement as to 
quality or fitness importinga greater obligation than 
the law would imply in the absence of such agree- 
ment. 

Within this class fall Dounce v. Dow, 57 N. Y. 16, 
and Gurney v. Railroad Co., 58 id. 358. Such an agree- 
ment constitutes a warranty that the article shall be 
of the designated quality or fitness. 

(a) Sales by description. 

Dounce v. Dow, 64 N. Y. 411, and White v. Miller, 71 
id. 118, are not directly in point. In the former case 
**xx pipe iron,’ and in the latter ‘‘ Bristol cabbage 
seed '’ was ordered, and the article delivered was in 
each case designated as such in the bill of parcels. 
Held, that this designation of the article delivered was 
a representation by the seller that it was the thing so 
described, and therefore a warranty within Hawkins 
v. Pemberton, 51 N. ¥. 198. See TL id. 129, 180; 64 id. 
415. The warranty in those cases was therefore predi- 
sated upon representation, and not on express con- 
tract. 

But in Dounce v. Dow, 64 N. Y. 411, the court also 
said: ‘‘If the defendant had ordered xx pipe iron, 
which was toughand softand fit for manufacturing 
agricultural implements, and the plaintiff had agreed 
to deliver iron of that quality, a warranty would have 
been established which probably, within the case of 
Day v. Pool, 52 N. Y. 416, would have survived the ac- 
ceptance of the article.’ See also Benj.Sales (Bennett’s 
ed.), § 600, note p. To the same effect is Gurney v. 
Railroad Co., 583 NY. 358, which is thus stated by the 
court at’page 364: ‘The substance of the arrangement 
was that Naylor & Co. agreed to procure to be manu- 
factured a quantity of frogs,to correspond with the pat- 
tern, and deliver the same to the railroad company as 
desired; in other words, it was an executory contract 
for the manufacture and delivery of certain articles of 
personal property of a specified quality and descrip- 
tion.”’ Held, reversing 8S. C., 2T. & C. 446, a warranty 
of such quality and description. 

So in Brigg v. Hilton, N. Y. Daily Reg., Jan. 20, 1883, 
the New York Common Pleas held that an express 
agreement, that goods to be manufactured should be 
equal in quality and characteristics in every respect to 
goods exhibited at the time, is a warranty. 

As pointed out in Gurney v. Railroad Co., supra, an 
executory sale of an article to correspond with a sam- 
ple is not strictly a sale by sample, as such a sale con- 
templates that the goods are in esse, but a sale of goods 
“ofa specified quality and description.”’ 58 N.Y. 364. 
It is in substance a sale by description, because the ar- 
ticle sold is in effect described as corresponding in kind 
and quality with the sample; while in sales by de- 
scription the kind and quality are named. Benj. Sales 
(Corbin’s ed.), § 917, note 32; Heydecker v. Lombard, 7 
Daly, 19, is not easily reconcilable with the authori- 
ties. 








(b) Sales with stipulation that thearticle shall pos- 
sess a certain quality or fitness. 

In Dounce v. Dow, 57 N.Y. 16 (explained supra, class 
2), there was an express stipulation (which on the facts 
in that case the law would not have implied) by adealer 
that the article “should be of a quality suitable and 
proper for use in said defendants’ manufacturing busi- 
ness.’’ Held, ‘‘an express agreement or warranty that 
it should be of that specified or designated quality ’’ 
p. 20. So of a stipulation that a monument to be 
made should be of *‘as good quality as the monument 
of Scott Campbell."’ Wells v. Sedlwood, 61 Barb. 238. 
Brown v. Burhans, 4 Hun, 227, cannot be reconciled 
with the authorities. There it was agreed that the 
lumber to be sold should be as good as certain Jumber 
previously sold the vendee, part of which was first 
quality. Held, no warranty. First quality was be- 
yond the legal implication. See class 1, supra. 

Pomeroy v. Shaw, 2 Daly, 267; 8. C., affirmed 4 Alb. 
L. J. 15, did not raise a question of warranty. The ac- 
tion was for the price of the goods. The defendant, 
who bad retained the goods, did not set up a counter 
claim for breach of warranty of quality; but set up 
the defective quality as a defense. Testimony in sup- 
port of this plea was held to have been properly ex- 
cluded. This wasright, for the breach of condition 
and consequent non-fulfillment of the contract of sale 
were waived by acceptance; while no counterclaim on 
the warranty, if any, was pleaded. 

As to remedies on sales with warranty of quality or 
fitness, see class 4, infra. 

Class 4. Where a certain quality or fitness for a par- 
ticular purpose, whether intra or u/tra the legal im- 
plication, is warranted in express terms. 

This class of cases is represented, among others, by 
Day v Pool, 63 Barb. 506; S. C., 52 N. Y. 416; Parks 
v. Morris, etc., Axe Co., 4 Lans. 103; S. C., 54 N. Y. 
587; Mc/arlan v. Boynton, 8 Hun, 449; S. C., 71 N. Y. 
604; Zuller v. Rogers, 7 Hun, 540. 

The principle applicable here is that in addition to 
the mere contract of sale on an executory sale as well 
as ona sale in presenti, the buyer may protect himself 
with warranty that the article shall have certain qual- 
ities. The agreement to warrant in an executory cun- 
tract of sale isjust as obligatory as a warranty ona 
preseut sale, and the vendee may rely thereon to the 
same extent. Day v. Pool, 52 N. Y. 416. 

While an express agreement that an article to be 
furnished shall be of a quality implied by law does not 
constitute a warranty (class 2, supra), yet an express 
warranty may be given in respect of such quality. In 
Day v. Pool, 52 N. Y. 421, Peckham, J., said: ‘Reed 
v. Randall would have been decided the other way had 
there been an express warranty. The court held that 
there was no warranty, and that was the ground of 
the judgment.”” Thusin Quinn v. Weed, 5 Hun, 350, 
the vendor said he would warrant the flour good fam- 
ily flour. Held, a warranty of quality. See also 
Nichols v. Townsend, 7 Hun, 375. 

Remedies on an executory sale, with warranty as to 
quality or fitness: 

(a) Before the property has passed. 

Here the warranty operates as a condition, and if 
broken, entitles the buyer to reject the goods. 

Ona sale in presenti of goods with warranty it seems 
to be regarded as settled ia this State, though perhaps 
not necessarily determined in any case, that the ven- 
dee has no right to reject the goods for breach of war- 
ranty unless there was fraud in thesale. Day v. Pool, 
52 N. Y. 416, 418, and cases cited. But a warranty is 
an incident only of a consummated or completed sale, 
and has no place as an independent contract, having 
present vitality and force, while the sale remains ex- 
ecutory. Osbronv, Gantz, 60 N. Y, 540, “ Generally 
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speaking when the contract is as to any goods, such a 
clause, #. e., a warranty, is a condition going to the es- 
sence of the contract; but when the contract is as to 
specific gouds the clause is only collateral to the con- 
tract.’’ Blackburn, J., Heyworth v. Hutchinson, L. R., 
2 Q. B. 447. Untilthe property has passed—until the 
subject-matter of the executory sale has been ascer- 
tained, a warranty is therefore not an independent 
agreement, collateral to the contract of sale, but is 
part of the contract of the sale itself, operating as a 
condition. Benj. Sales (Bennett’s ed.), $ 895. The 
existence of the quality warranted, being part of the 
description of the thing sold, is essential to its iden- 
tity, and the vendee cannot be obliged to receive pay 
for a thing different from that for which he contracted. 
Benj. Sales, ubi supra; Mareus v. Thornton, 123. &8. 
411; Voorhees v. Earl, 2 Hill, 288, 291. 

(b) After the property has passed. 

After acceptance the warranty as to quality or fit- 
ness ceases to operate as a condition, and becomes an 
independent agreement, collateral to the sale, on 
which the vendee has his remedy for defects covered 
by it. Day v. Pool, 63 Barb. 506; S. C., 52 N. Y. 416; 
Parks v. Morris, ete., Awe Co., 4 Lans. 105; 8. C., 54.N. 
Y. 587; Dounce v. Dow, 57 id. 416; S. C. again. 6T. & 
C. 655; 8S. C.,64 N.Y. 411; Gurney v. Railroad Co., 58 
id. 358; MePuarlin v. Boynton, 8 Hun, 449; 8. C., 71 N. 
Y. 604; Walling v.Schwartzkopf, 44 Supr. Ct. 576; ilar- 
shuelz v. McGreevy, 23 Hun, 408; Conor v. Dempsey, 49 
N. Y. 665. ; 

But by acceptance the vendee waives in like manner 
as ona sale of a specific chattel with warranty, all de- 
fects known to him or apparent on simple inspection, 
and requiring no skill to discover them. Day v. fool, 
supra; Dounce v. Dow, 57 N. Y. 16; MePherson v. 
Boynton, supra; Fox v. Everson, 27 Hun, 358; Brown 
v. Burhans, 4 id. 227; Benj. Sales (Bennett’s ed.), 
§ 616, n. 


t. 


ANDREW GILHOOLY. 
a aN 
FAISE IMPRISONMENT —VOID 
JUSTICE. 


VERMONT SUPREME COURT, OCTOBER TERM, 1883. 


WARRANT BY 





VAUGHN V. CONGDON.* 

A grand juror’s complaint was exhibited to the defendant, a 
justice of the peace, November 12, 1880, charging the 
plaintiff with theft, and alleging the theft to have been 
committed on Sept. 20, 1874. Thereupon the defendant 
as a justice, on the said 12th day of November, issued his 
warrant, and the plaintiff was apprehended by a sheriff, 
brought before the defendant, and after an examination 
was ordered to procure bail for his appearance to the 
County Court, and having failed to do so, was committed 
to jail on a mittimus issued by the defendant. The stat- 
ute provides that complaints for theft shall be com- 
menced within six years after the commission of the of- 
fense; and thatif acomplaintis brought after the time 
thus limited * such proceeding shall be void and of no ef- 
fect.” R. L., § 1714. 

In an action for false imprisonment: Held, that the complaint 
was void, as it showed on its face that the statute had run 
on the offense charged; that the defendant had no juris- 
diction of the process, and was therefore liable; and that 
this is so, although it was made to appear to him that the 
crime had not been discovered until the time when he is- 
sued the warrant, as the statute began torun from the 
commission of the offense, and not from its discovery. 

In this State the law makes the same presumptions in favor 
of the jurisdiction of justices that it does of that of supe- 
rior courts. 





*To appear in 56 Vermont Reports. 





RESPASS for false imprisonment. Pleas, general 
issue, and special pleain bar. Heard ou demurrer 
to the special plea, September Term, 1881, Rutland 
county. Veazey, J., presiding, sustained the demur- 
rer. The plea alleged that at the time of the supposed 
trespasses the defendant was a justice of the peace, 
duly commissioned and qualified; that the acts com- 
plained of were done by him as such justice without 
malice; ‘‘ that heretofore, to wit, on the 12th day of 
November, A. D. 1880, W. H. Bond, the grand juror 
of the town of Danby, in the county of Rutland, exhib- 
ited to the defendant as justice of the peace as afore- 
said, his complaint in writing,’’ etc. ; and that “ it be- 
ing made to appear to said justice that the larceny of 
said * * * by said Vaughn complained of as above 
had not been discovered until, to wit, the day said 
complaint was made to said defendant as justice of the 
peace as aforesaid, issued his warrant directed to any 
sheriff, ete., commanding him, ete., to apprehend,’’ 
ete. The complaint was set outin fullin the plea: and 
it was alleged in the complaint that the grand juror 
‘on his oath of office complaint makes that Warren 
H. Vaughn * * * onthe 20th day of September, 
A. D. 1874, at * * * took, carried away and stole,” 
ete. It also appeared by the plea that the plaintiff was 
arrested on the said warrant by a sheriff, that he was 
brought before the defendant as such justice; that 
such proceedings were had that the defendant ordered 
the plaintiff to “find good and sufficient sureties in 
the sum of $300 for his appearance before the County 
Court,” ete.; that thedefendant as a justice on the 
failure of plaintiff to procure bail, issued a mittimus, 
and that the plaintiff was committed to jail on said 
mittimus by a sheriff. 


Redington & Butler, for plaintiff. 
W. C. Dunton and Edward Dana, for defendant. 


Rowe tu, J. The statute provides that complaints 
and prosecutions for theft shall be commenced within 
six years after the commission of the offense, and that 
ifa complaint, an information orindictment is brought, 
had, commenced or prosecuted after the time limited 
as aforesaid, ‘‘ such proceeding shall be void and of no 
effect.” The complaint exhibited to the defendant on 
November 12, 1880, alleged the offense to have been 
committed on September 20, 1874, more than six years 
before the bringing of the complaint, and the question 
is whether the defendant had any authority to cause 
the plaintiff to be apprehended and committed to 
prison. 

It isan elementary rule in criminal pleading that 
when the time for prosecuting an offense is limited the 
indictment must lay the offense within the time lim- 
ited, or it will be fatally defective, even after verdict. 
1 Am. Crim. Law, § 445; State v. G. S., 1 Tyler, 295; 
State v. Rust, 8 Blackf. 195; People v. Miller, 12 Cal. 
291; People v. Gregory, 30 Mich. 371. 

In this case the complaint showed on its face that 
the statute had run on the offense charged, and thus 
the defendant had notice that it was ‘‘ void and of no 
effect.’ He had no authority to issue a warrant on 
such a complaint; and the fact that it was made to ap- 
pear to him at the time the complaint was exhibited 
that the larceny had not been discovered till then 
makes no difference, as the statute began to run from 
the commission of the offense, not from its discov- 
ery. There was no complaint inlaw. Itis the same 
as though there had been none in fact. He had no 
jurisdiction of the process, and jurisdiction of the pro- 
cess is as essential as jurisdiction of the person and the 
subject-matter. 

In Morgan v. Hughes, 2'T. R. 225, it is said that when 
a person is committed to prison by the warrant of a 
justice without accusation some one is guilty of false 
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imprisonment, and that it must be the imprisonment 
of the justice, who is the immediate and not the re- 
mote cause of it. In this State the law makes the same 
presumption in favor of the jurisdiction of justices 
that it does in favor of the jurisdiction of superior 
courts of general jurisdiction. Wright v. Hazen and 
Gordon, 24 Vt. 143. But presumptions are indulged in 
only to supply the absence of evidence or averment re- 
specting the facts presumed. They have no place for 
consideration when the evidence is disclosed or the 
averment is made. 

When therefore the record states the evidence, or 
contains an averment with reference to a jurisdic- 
tional fact, it will be taken to speak the truth on that 
point, and it will not be presumed that there was other 
or different evidence respecting the fact, nor that the 
fact was otherwise than as averred. Galpinv. Page, 18 
Wall. 350; Wade v. Hancock, 14 Reporter, 672; Freem. 
Judg., $125. Hence it cannot be presumed that the 
allegation of time in this complaint was a mistake, and 
that the evidence may have shown that the offense was 
in fact committed within the time limited. The case 
must stand on the presumption and ground that the 
offense was in fact committed more than six years be- 
fore the complaint was exhibited. It does not stand 
as it would had the complaint laid the offense within 
the time limited, but the evidence had shown it with- 
out the time. Magistrates of neither superior nor infe- 
rior courts are answerable for a want of jurisdiction 
arising from a mistake of fact that they had no means 
of discovering nor correcting, nor when they would 
have had autbority to act had the facts been as alleged 
by the party. Lowthor v. Earl of Radnor, 8 East, 113; 
Pike v. Carter, 3 Bing. 78; 1 Smith Lead. Cas. 1135. 

In Aiken v. Richardson, 15 Vt. 500, it was held—as it 
has been since in Muzzy v. Howard, 42 id. 23—that un- 
der the statute against arrest and imprisonment 
for debt there was no competent jurisdiction to issuea 
capias without the requisite affidavit, and that the 
case was analogous to the cases that proceed on the 
ground that jurisdiction of the process is as essential 
as jurisdiction of the person and of the subject-matter, 
And Smith v. Bouchier, 2 Str. 993, was referred to ap- 
provingly, which was trespass and false imprisonment 
against five, who justified under process of the Uni- 
versity of Oxford, for that by the custom, a plaintiff 
making oath that he had a personal action against any 
party within the precincts of the university, and that 
he believed the defendant would not appear, but run 
away, the judge might award a warrant to arrest him, 
and detain him till security was given for his answer- 
ing the complaint; that the defendant Bouchier made 
acomplaint to the defendant Shippen, the vice-chan- 
cellor, of a personal action against the plaintiff, and 
that he suspected the plaintiff would run away; that 
he took his oath of and upon the truth of the premises 
upon which a warrant was granted to the other de- 
fendants, whereon plaintiff was arrested. The court 
held that the custom was not pursued, for that by it 
the plaintiff was to swear to his belief of the defend- 
ant’s design to run away, whereas he only swore that 
he suspected it, which was not the same thing; and 
the plaintiff had judgment against all the defend- 
ants. 

Wright v. Hazen and Gordon, supra, was a case for 
false imprisonment against the party and the justice 
for an arrest fordebt without the requisite affidavit, 
As to the justice, the pleadings left the case to stand 
on the fact that the plaintiff was a resident citizen at 
the time the writ issued, so the plaintiff had judz- 
ment on the pleadings; but in view of a repleader be- 
ing awarded, the court said that all it would be neces- 
sary for the justice to show was that the original writ 
described the plaintiff as a non-resident, and that he 
signed it supposing such to be the fact, having no mode 








of trying that question in advance, and that he was 
not bound to know at his peril the facts limiting hig 
jurisdiction. This holding would make the justice lia- 
ble if the original writ described the plaintiff as a resi- 
dent unless the requlsite affidavit was filed, for he 
would then have knowledge of the facts that limited 
his jurisdiction. 

In Carleton v. Taylor, 50 Vt. 220, it is said to bea 
well-settled rule of law that when the court had no 
jurisdiction of the process it is nugatery and void, and 
that all persons acting under it are without protection; 
that if under our statute exempting from arrest in 
suits on contracts, the process issues against one not 
of the class named, or without compliance with the 
prescribed condition, it issues without warrant of law, 
and the court has no jurisdiction of the process. 

In Morrill v. Thurston, 46 Vt. 732, a justice was held 
liable where the plaintiff was committed on a warrant 
issued to bail in a recognizance for an appeal in a liq- 
uor prosecution, the recognizance not being one au- 
thorizing a surrender of the principal in discharge of 
bail. That was a stronger case for the defendant than 
this, for there the facts may fairly be said to have 
given the defendant colorable jurisdiction, and to have 
called upon him to decide whether he had jurisdiction 
and authority to act or not; while here the facts pre- 
sented had no color of legal value, and the defendant's 
action in the premises was but the commission of an 
official wrong. 

Whatever the decisions elsewhere have been on the 
subject—and they are not uniform—we deem it impos- 
sible to sustain this plea without overruling several 
decisions of this court that have long been recognized 
and practiced upon as the settled law of the State. 

Judgment affirmed, cause remanded, and repleader 
awarded on the usual terms. 

Powers and Veazey, JJ., dissent. 
enim 
MASTER AND SERVANT—* FELLOW SERVANT” 

— FOREMAN— BURDEN OF PROOF. 


MINNESOTA SUPREME COURT, APRIL 24, 1884. 


PARKER VY. St. Pau, M. & M. Ry. Co.* 

The plaintiff, with other servants, was employed to assist in 
handling and removing cars in the yards of the defendant, 
including also as a part of his duty the removal] of dam- 
aged or broken cars to the proper place for repairs, under 
the direction of a foreman, who was subject to the orders 
of a yard-master and division superintendent. Held, that 
as respects risks arising from the acts and omissions of 
such foreman in the course of such employment, he was 
to be deemed the fellow-servant of plaintiff. 

The burden rests upon the servant claiming to be injured in 
such case to show that the injury is the result of the mas- 
ter’s default or negligence in respect to some duty belong- 
ing to him as master. 

PPEAL from order of District Court, Hennevin 
county. 

Benton and Roberts, for appellant. 

Arthur M. Keith, for respondent. 

VANDERBURGH, J. For the purposes of this appeal 
it must be taken as admitted that the plaintiff, at the 
time of the injury complained of, had been for several 
months in the employ of the defendant as a brakeman 
in the yard of the company at Minneapolis. It was 
his duty, in connection with an engineer, foreman and 
other employees, to assist in handling and moving 
freight cars for different purposes, including damaged 
or broken cars, which were required to be transferred 
to repair tracks inthe same yard. While thus en- 





*S. C., 19 N. W. Rep. 349. 
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gaged with them in the course of his employment, on 
the day in question, in removing a damaged car, and 
while in the act of uncoupling it from an engine, and 
without faulton his part, his hand was severely in- 
jured, in consequence of the coupling attachment be- 
ing out of repair, of which fact he was not at the time 
aware. 

It was a matter of daily occurrence for these men to 
be so engaged in removing cars. As to the particular 
car in question, it appears that it was promptly in- 
spected by a car inspector after it was broken, and set 
out upon a side track to be transferred to the repair 
track, and the inspector at the same time caused “* bad 
order’’ cards to be fastened on each side of it, in the 
customary way, which indicated that it was to be so 
removed for repairs, and the signification of which was 
well known and understood by the employees in the 
yard, including the plaintiff. It thereupon became 
their duty, under the direction of their foreman, to 
remove the car to the proper place for repairs. The 
plaintiff had on a previous day observed this car, and 
that it was so marked, but under the circumstances in 
which he was ordered to uncouple it, he did not recog- 
nize or identify it. The engine had been coupled to it, 
and the foreman, as we must assume from the verdict, 
gave plaintiff the wrong signal, indicating that it was 
to be sent to a track which was‘not in the direct line 
or route to the repair track, and ordered the plaintiff 
to uncouple the car from the engine at the proper time 
to carry into effect such order, and the latter not un- 
derstanding that the car was on the way to the repair 
track, mistook its character, and failed to exercise the 
proper caution in the process of uncoupling it. The 
plaintiff's evidence warrants the inference that if he 
had observed the marks upon the car, which he did 
not do, being called to act quickly, he would have pro. 
ceeded more cautiously; and so also if the foreman 
under whom he acted had given the proper signal to 
indicate that the car was on the way to the repair track 
he would in like manuer have protected himself. This 
foreman was acting under a yard master, who was his 
superior, and the latterin turn was subject to the or- 
ders of the division superintendent of the com- 
pany. 

It does not appear that the foreman had any other 
responsibility than as above indicated. The plaintiff 
was employed to assist him in the matter of handling 
cars in the yard, as well damaged or broken cars as 
those for ordinary service and use. 

1. As respects the discharge of such duties by the 
parties so employed, and any risks incident thereto, 
including the acts and omissions of the foreman, the 
latter must be regarded as the co-servant of plaintiff. 
Brown v. Railroad Co., 27 Minn. 162; 6 N. W. Rep. 
484; McCosker v. Railroad Co., 84 N. Y. 82; Lawler v. 
Railroud Co., 62 Me. 466; Weger v. Railroad Co., 55 
Penn. St. 460; Brown v. M. & St. L. R. Co., 18 N. W. 
Rep. 834. The foreman was not deputed to act as the 
authoritative representative of the master, as superin- 
tendent or middle-man, vested with a discretion to 
control and manage a division or department of the 
business. Whart. Neg. (2d ed.), § 235. And therefore 
as to fellow servants, his negligence in the discharge of 
such duties is not attributable to the master. We think 
therefore the court erred in refusing defendant’s ninth 
request, to instruct the jury *‘ that the defendant was 
not liable for any negligence of its servants in the man- 
ner of removing the car, nor for any directions given 
by any one of them as to the manner of removal.’’ So 
also,we think,the court erred in assuming in the second 
and third instructions, given at plaintiff's request, that 
the foreman, in the course of his employment in the 
matter of removing and handling damaged cars, was 
representing the master, and engaged in the perform- 
ance of duties pertaining to the master, and not to a 





servant. The duty of handling such cars, after inspec- 
tion, belonged to these men as the servants of the 
company in their particular department of duty, irre- 
spective of the particular grade of employment of each 
in the division of labor necessarily incident to the ser- 
vice. And it was not a duty or service which was be- 
ing performed by the foreman as master as respects the 
question of liability to other employees. In other 
words, it was a servant's, and not_a master’s duty he 
was discharging. 

2. Itis the duty of the master to use reasonable dili- 
gence in the employment of servants to secure such as 
are competent and reliable, and to provide them safe 
and suitable machinery, appliances and equipment, 
and also to establish and promulgate suitable and 
needful regulations for the safe and proper conduct of 
its business, having reference to its risks and exigen- 
cies; and these are duties which belong to the master 
as such, and in the performance of which he is bound 
to exercise such diligence for the protection of his em- 
ployees; and if they are performed through an agent, 
of whatever grade, he must be deemed to represent 
the master, and the latter is accordingly responsible 
for their negligent performance. Slater v. Jewett, 85 
N. Y.73, 74; Fuller v. Jewett, 80 id. 52. But where 
there has been no lack of diligence on the part of the 
master inthe performance of these duties, it is mani- 
fest that the use and operation of the machinery, and 
the execution and management of the details of the 
business, must necessarily be committed to those who 
from the nature of their employment, for a common 
master anda common purpose, are co-servants, who 
must each, among the hazards of the employment, be 
deemed to assume the risk of the negligent acts, omis- 
sions or mistakes of fellow servants, just as he takes 
the risk of imperfections in machinery which may 
prove unsafe in fact, though selected and inspected 
with due care. Rose v. Railroad Co., 58 N. Y. 217; 
Besel v. Railroad Co., 70 id. 171; Wright v. Railroad 
Co., 25 id. 566; De Graff v. Railroad Co., 76 id. 125; 
Ladd v. Railroad Co., 119 Mass. 412; Holden v. Rail- 
road Co., 129 id. 276. In this case the car had been with- 
drawn from actualservice in the business of the com- 
pany, and duly inspected and marked for repairs. That 
it was a damaged car in process of removal implied no 
negligence on the part of the company, and there is no 
contention that the defendant did not exercise due 
diligence in the matter of the employment .and reten- 
tion of itsservants, or that the appliances and arrange- 
ments for the transfer of such cars, apart from the 
question of notice to plaintiff, were not adequate and 
suitable. Flanugan v. Railroad Co., 45 Wis. 105; Wat- 
son v. Railroad Co., 58 Tex. 438. 

3. The court modified the defendant’s sixth request 
by inserting the words we have italicized, so that as 
given it would read as follows: ‘‘ Sixth. The peril in- 
cident to the coupling of damaged cars is one to which 
every railroad brakeman may be exposed by the very 
nature of his employment, and one which at times 
must necessarily be incurred. The existence of such 
peril while such car is being taken to the place of re- 
pair implies no negligence whatever upon the part of 
the railway company, and is no ground for recovery 
by an injured brakeman if he is either directly or by 
the circumstances notified that the car is damaged or is 
being moved to a place for repairs. Itisa risk he as- 
sumes for himself.” To such modification defendant 
excepted. 

The vice of this instruction, as thus modified and 
given, is, we think, that it makes the question of the 
defendant's liability turn upon the fact of actual no- 
tice, directly or indirectly, to the brakemen, leaving 
out of view the question as the exercise of due dili- 
gence by the company in the matter of providing and 
publishing suitable regulations for the transfer of 











292 





THE ALBANY LAW JOURNAL. 











damaged cars, or the existence or effect of any usage 
which might be deemed equivalent thereto. It is clear 
thatthe arrangements and regulations made and in 
operation for the transfer of such cars might be rea- 
sonably suitable and proper for the purpose, and yet 
through some accident or misfortune, or some negli- 
gent act or omission of a fellow servant in carrying 
them out, a brakeman or other laborer might be mis- 
led or misdirected, so as to mistake the character of 
the car or its destination, and mistakes or confusion 
in giving orders may be reasonably expected to occur 
without the fault of the defendant, or its superior or 
managing officers. 

4. The question as to the existence or sufficiency of 
such regulations or usage on the part of the company 
does not seem to have been considered in this case; 
nor does the want of them appearto beshown. Inthe 
absence of proof the master will hardly be presumed to 
be in default; nor will it be presumed that regulations 
or precautions are insufficient because the foreman 
failed to do his duty. ose v. Railroad Co., 58 N. Y- 
222; Wood, Mast. & Serv., §§ 419-346; Daris v. Ruilroad 
Co., 20 Mich. 122; Wright v. Railroad Co., 25 N. Y. 
566; Whart. Neg., § 243; Thomp. Neg. 1053. In any 
event, if there was a regulation or usage established and 
existing and known to plaintiff, amounting to a direc- 
tion as to the disposition of damaged cars, and under 
which it was the duty of this crew of men to remove 
them to track No. 8, plaintiff must be deemed to have 
undertaken and continued in his employment subject 
to all the risks incident to such particular duty, and 
no liability would attach to the company on account 
of the mistakes or omissions of the foreman. Flanagan 
v. uilroad Co., 50 Wis. 472; 7 N. W. Rep. 3837; Walson 
v. Railroud Co., 58 Tex. 438; Railroad Co. v. Ward, 61 
Ill. 1351; Haskins v. Railroad Co., 65 Barb. 134; 56 N.Y. 
608; Wright v. Railroad Co., supra, 570. Fay v. Rail. 
road Co., 30 Minn. 251; 15 N. W. Rep. 241, has no ap- 
plication to the facts of this case. There a freight car 
was negligently continued inactual use in the business 
of the company, without examination or repair, which 
were held to be duties belonging to the master. And 
as respects the company’s rules for coupling cars, it was 
held merely that an employee could not be charged 
with contributory negligence in not observing a rule 
of which he had no notice, and which had fallen into 
disuse. 

Order reversed and new trial granted. 





EMPLOYER AND EMPLOYEE — *\ EIGHT-HOUR 
LAW.” 


NEW YORK COURT OF APPEALS, APRIL 29, 1884. 
McCarTHy Vv. Mayor, ETC., OF New YORK. 

Anemployer is not made liable under and by the ‘‘ Eight- 
Hour Law ”’ (Ch. 385, Laws of 1570), to an employee hired 
by the day, for labor beyond the statutory time, unless it 
was provided for in the contract of employment. 

Plaintiff entered into defendant's employ in the department 
of docks at an agreed price per day, with knowledge that 
the custom of the department and the nature of the ser- 
vices required ten hours workeach day. He continued 
in such employment two years, laboringten hours, each 
working day and sometimes more; he received his wages 
at the agreed price at regular periods without objection 
or claim for extra compensation, giving receipts purport- 
ing to be in full up to date. In an action to recover com- 
pensation for the extra work over eight hours per calen- 
dar day, held, the circumstances justified a finding that 
the extra services were rendered without any expectation 
or understanding, express or implied, that extra compen- 
sation was to be paid therefor, and that plaintiff was not 
entitled to recover. 





ro from judgment of the General Term of the 

Supreme Court, in favor of defendant, in the 
first department, entered upon an order made over- 
ruling plaintiff's exceptions and directing judgment on 
a verdict. 

This action was brought to recover for work, labor, 
and services alleged to have been rendered by the 
plaintiff for the defendant. 

Plaintiff continued in such employment from June 
27, 1874, to March 4, 1876. Periodically and at the end 
of every two weeks during that time he received pay- 
ment for his services at the rate of $2.50 per day. At 
the time of receiving each payment, the plaintiff signed 
a pay-roll containing a receiptin full. In 1879, three 
years after the plaintiff ceased to work for the defend- 
ant, he made a demand upon the comptroller for pay- 
ment for extra work sought to be recovered iv this 
action. 


Denis A. Spellissy, for appellant. 
D. J. Dean, for respondent. 


RuGer, C. J. We quite concur in the views ex- 
pressed by the learned judge writing the opinion of 
the court below, and could perhaps well rest the de- 
cision of the case upon the consideration there given 
to it were it not that the novelty of the provisions con- 
tained in the so-called “eight-hour statute,’’ and the 
large numberof persons interested in their construc- 
tion, renderit proper that we should also express our 
views with reference totheir legal effect. The sec- 
tion under which the claim in this case is made reads 
as follows: 

‘*On and after the passage of this act, eight hours 
shall constitute a day’s work for all classes of mechan- 
ics, workingmen, and laborers, excepting those en- 
gaged in farm and domestic labor, but overwork for 
extra compensation by agreement between employer 
and employee is hereby permitted.”’ Section 1, ch. 385, 
Laws of 1870. The second section makes the law ap- 
plicable to persons in the employ of municipal cor- 
porations, and undoubtedly brings the appellant 
within the benefits intended to be conferred by the 
act. 

It is well to premise that this act was not intended 
to affect or regulate the rate of wages which should 
govern as between employer andemployee. That sub- 
ject is left by the act, as it must always remain open 
to be fixed by the agreement of the parties intending 
to enter into those relations. Experience has shown 
that legislation on the subject must always be futile 
and ineffectual, for the reason that it is controlled by 
the natural laws determining the value of labor and 
property, and which are as much beyond the power of 
statutes to affect as they are above the control of the 
wishes of the parties interested therein. 

Legislation which tends to reduce the hours of labor 
to be rendered in a calendar day will by the opera- 
tion of a silent but inevitable law also reduce corre- 
spondingly the rate of the per diem compensation to be 
paid for such labor, and will thus always maintain the 
same relation between the services rendered and the 
price paid which existed previous to the enactment of 
such statutes. Any attempt to affect artificially the 
rate Of compensation for labor, whether it be sought 
in the halls of legislation or in the forum of judicial 
tribunals, must necessarily lead to the same result, 
and produce either a cessation of employment by rea- 
son of its unprofitableness, or an adaptation of the 
price paid to the actual market value of the services 
rendered. 

It seems to us therefore quite obvious that the Leg- 
islature did not attempt by the statute in question to 
interfere with the question of the rate of compensa- 
tion to be paid for labor, but left it in terms to the 
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agreement of the parties. It was one of the avowed 
objects of the act in question, by establishing a limita- 
tion upon the hours of labor, and referring the control 
of their time, beyond those hours, to the persons em- 
ployed, to confer a benefit upon the classes protected, 
and afford them in the employment of their leisure 
time an opportunity for physical and intellectual im- 
provement which they had not previously enjoyed; 
but it did not make labor beyond the statutory time, 
if performed with their consent, illegal, or require 
compensation to be made therefor unless it was pro- 
vided for in the contract of employment. It was no 
part of the design of the act, and indeed it would be 
contrary to its avowed object and intent to so construe 
itasto authorize two statutory days’ labor to be 
crowded into one calendar day, or to give the price of 
two for one calendar day’s labor, as that would operate 
to the manifest social detriment of the classes intended 
to be benefited. Any construction which should hold 
out to the laborer extraordinary inducements to pro- 
long his hours of labor and to shorten those of rest and 
recreation would directly conflict with the spirit and 
meaning of this legislation and the benefits intended 
to be furnished by it. Its plain and obvious intent 
was to place the control of the hours of labor within 
the discretion of the employee and give him the priv- 
ilege at his option of declining to work beyond the 
time fixed by the statute, or if he did so work, to au- 
thorize him to secure extra compensation for extra 
work by stipulating for it, in the contract of employ- 
ment. In the absence of any special provision in such 
a contract, as to the number of hours constituting a 
day’s labor, the act would be held to apply and fix 
them at eight hours. 

Under a contract which does not specify the hours 
of labor, the employee named therein is lawfully en- 
titled to refuse to labor beyond the statutory time in 
any calendar day of his employment; but he may law- 
fully contract to Jabor beyond that period and stipu 
late for extra compensation for the labor rendered in 
excess of that time. 

The language of the act does not authorize any in- 
ference that it was intended to confer the right upon 
persons employed to charge for more than one day's 
labor for the services rendered in any calendar day; 
but on the contrary such an inference is plainly re- 
pelled by the express provision authorizing extra com- 
pensation for overwork when the agreement provides 
for it. 

By settled rules of construction this provision must 
be held to mean that neither extra labor can be re- 
quired, uor extra compensation demanded, except in 
the case of an agreement therefor previously made by 
the parties. 

So when the exigencies of his employment, or the 
requircments of his employer, call upon the laborer 
foragreater number of hoursof labor than those 
specified in the statute, it is optional with him, either 
to refuse to perform them, or to insist, as the condi- 
tion of their performance, upon the payment of extra 
compensation for the extra work; but in the absence of 
such an agreement, the provisions of the act do not au- 
thorize a demand for the extra compensation. 

There is of course no foundation in this case for 
a claim that any such agreement has been made, and 
in fact none is put forward by the appellant. 

If it should be held under. this statute, as it doubt- 
less may, that such an agreement might be implied 
from circumstances, those existing in this case do not 
tend to raise such an implication, but on the contrary, 
quite conclusively tend to repel it. 

It seems quite clear that it could not have been 
within the contemplation of either of the parties to 
this contract that the labor rendered by the plaintiff 
in each calendar day, beyond the time fixed by the 





statute, was to be paid for by an extra per diem com- 
pensation. The plaintiff entered into the employment 
with a knowledge and understanding of the custom of 
the department of public works requiring ten hours 
labor in each calendar day’s employment, and that his 
services as & scowman were to be rendered mainly 
upon the water, which made the duration of the hours 
of labor necessarily depend, to acertain extent, upon 
the action of the wind and tide, causes which would 
often prolong those hours beyond the control of either 
party to the contract. 

A practical and apparently iusuperable obstacle is 
thus presented to the termination of the hours of labor 
at any fixed and arbitrary period. 

In the absence of evidence to the contrary, it must 
be presumed that the plaintiff entered into the con- 
tract with knowledge of the established usages of 
the employment, and the exigencies of the services in 
which he engaged, and that the contract price was in- 
tended to be graduated to compensate him 
for the excess of time which those usages and ex- 
igences might require him to renderin excess of the 
hours specified by the statute. It is quite obvious that 
this was his understanding of the contract, as appears 
by his subsequent conduct. During the whole period 
of two years’ employment he applied for his wages at 
regular periods of two weeks, and was paid at each of 
such periods at the rate of $2.50 per calendar day with- 
out objection on his part or claim for extra compensa- 
tion. Ateach of these semi-weekly periods he exe- 
cuted receipts to the department of public works pur- 
porting to be in full for his wages up to the date of the 
receipt. No claim was made by him for extra wages 
until about three years after the date of the last pay- 
ment, and no adequate reason is rendered for this 
delay in the presentation of the claim now urged. 

Under these circumstances the court below have 
found that the extra services in question were not ren- 
dered by the plaintiff or received by the defendant 
with the expectation or understanding on the part of 
either party that they were to be paid for by extra 
compensation; and that no promise for their payment 
can be implied from the circumstances. . We think this 
finding was justified by the evidence, and cannot be 
disturbed. 

The general rule by which a promise to pay for 
services is implied from the circumstances of the] case 
does not afford any assistauce to the appellant in this 
case. 

Such an implication arises only when the services are 
rendered under circumstances authorizing an expecta- 
tion of compensation therefor, or the inference that 
they would not otherwise have been rendered. Liv- 
ingston v. Ackeston, 5 Cow. 531; Williams v. Hutchin- 
son, 3N. Y. 312; Griffin v. Potter, 14 Wend. 209. 

The distinction between an express and an implied 
contract is that the first is proved by an actual agree- 
ment and the other by circumstances and the course 
of dealing between the parties. Hill. on Cont. (1st ed.) 
54; Add. on Cont. 22. 

The course of dealing between these parties shows 
conclusively that the whole compensation intended to 
be paid for the services in question was actually paid 
at regular intervals of two weeks each. 

The particular question arising under a statute lim- 
iting the number of hours constituting a day’s work, 
when a laborer has served more than the number of 
statutory hours has frequently been the subject of in- 
vestigation in the tribunals of the United and 
neighboring States, and the result, under statutes more 
favorable to the claims of the laborer than those of 
this State, has uniformly been against the implication 
of a promise for the payment of such labor. United 
States v. Martin, 4 Otto, 403; Luske v. Hotchkiss, 37 
Conn. 219; Brooks v. Cotton, 48 N. H. 50. 
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In United States v. Martin, under the act of Congress 
of June 25, 1868, being section 3758 of the Revised 
Statutes, which provided that ‘“ eight hours shall con- 
stitute a day’s work for all laborers, workmen and me- 
chanics now employed, or who may hereafter be em- 


ployed, by or on behalf of the government 
of the United States,” it was held that this 
law did not make a contract between the govern- 


ment and its laborers by which eight hours constituted 
a day’s work, and thatit did not prevent the govern 
ment from making agreements with them by which 
their labor might be more or less than eight hours a 
day, nor does it prescribe the amount of compensation 
for that or any other number of hours’ labor. 

In Brooks v. Colton it was held, under a statute 
which provided “that in all contracts for or relating 
to labor, ten hours of actual labor shall be taken to bea 
day’s work unless otherwise agreed by the parties ;”’ 
that if work is done through the season at a 
certain agreed price per day, and the work done 
from time to time in a day is done and accepted with- 
out objection as a day’s work, an agreement may be 
implied that the work donein a day, whether on an 
average more or less than ten hours, shall be reckoned 
and paid for asa day’s work. It will be observed in 
this case that the work had not been paid for, and that 
circumstances did not therefore furnish any evidence 
upon the question. Under the statute of Connecticut 
of 1866, which provided that “eight hours work done 
and performed in any one day shall be deemeda lawful 
day’s work unless otherwise agreed by the parties,” it 
was held in Luske v. Hotchkiss that the only effect of 
the statute is to release the laborer from work and en- 
title him to his day’s wages at the end of eight hours, 
and that if he works more than eight hours a day, un- 
less by special request or agreement, he cannot claim 
additional compensation for such additional work. 

These authorities seem quite decisive of the question 
presented by this appeal. We think that there was no 
evidence in the case from which a jury would have 
been authorized to imply a contract upon the part of 
the defendant to pay for the labor claimed, and that 
therefore the court below were justified in deciding 
the question as they did. 

The judgment should be 

Affirmed. 

All concur. 


a 


NEW YORK COURT OF APPEALS ABSTRACT. 

TRUST—BANK AND DEPOSTTOR—FRAUD—RECEIVER 
OF BANK—ORDER REQUIRING HIM TO PAY NOTES— 
costs.—The Rochester City Bank having discounted 
certain notes fora firm which was a depositor with it, 
and that firm, wishing to anticipate payment, gave to 
the bank its checks for the amount of the notes less 
rebate of interest, which checks the bank received and 
charged in the firm account, and entries were made in 
the bank books tothe effect that the notes were paid. 
The firm at the time supposed that the bank held the 
notes, but they had in fact been previously sold by the 
bank. Before the notes became due the bank failed, 
and inan action, brought by the attorney-general in 
the name of the people, a receiver was appointed of its 
property and effects. Held, that an order requiring 
the receiver to pay the notes out of the funds in his 
hands was properly granted; that the transaction be- 
tween the bank and said firm was not in their relation 
of debtor and creditor, norin that of bank and de- 
depositor, but by ita trust was created, the violation 
of which constituted a fraud by which the bank could 
not profit, and to the benefit of which the receiver was 
not entitled. Libby v. Hopkins, 104 U. S. 303; /n re 
LeBlanc, 14 Hun, 8: affirmed 75 N. Y. 598. Those 


cases stand upon the ground of aspecific appropriation 





of a particular fund for the payment of the claim there 
brought in question. So does the one at bar. That 
fact is lacking in the case of People v. Merchants and 
Mechanics’ Bank, 78 N. Y. 269; 34 Am. Rep. 582, on 
which the appellant relies; and this distinction ig 
pointed out by the learned judge who delivered the 
opinion in that case. Counsel for the appellant con- 
tends “that there never was any fund set apart for 4 
particular object, or any intention or purpose to set 
apart such afund.’’ Ido not regard this, if true, as 
of much importance, but the appeal papers do not per- 
mit us to accept such construction. The checks of the 
petitioners were money assets in the hands of the 
bank and were so treated by all parties; they were de- 
livered to it with explicit directions to apply the pro 
ceeds on payment of the notes; those directions were 
assented to by the bank officer, and the checks col- 
lected from the general fund. From that moment the 
bank was bound to hold the money for and apply it to 
that purpose, and no other, or failing to do so, return 
it to the petitioner. As toit, the bank was bailee or 
trustee, butnever owner. It is estopped from saying 
that all this is matter of book-keeping. It assumed a 
duty, and the receiver as its representative is bound 
by it. Nor does this obligation at all depend, as the 
appellant seems to suppose, upon the question, when, 
where, and to whom the notes were to be paid; 
whether presently or in the future is immaterial. The 
specilic object for which the fund was created was the 
payment of the notes, and its character does not de- 
pend upon those incidental circumstances. The checks 
were impressed with a trust, and no change of them 
into any other shape could divest 1t so as to give the 
bank or its receiver any different or more valid claim 
in respect tothem than the bank had before the con- 
version. Van Alen v. Am. Nat. Bank, 52 N. Y.1; 
Dows vy. Kidder, 84id. 121. (2) The application of the 
petitioners to the court below was not a motion under 
section 768 of the Code, but a special proceeding for 
the enforcement or protection ofa right under section 
$354; costs might therefore be awarded in the discre 
tion of the court, as on appeal from a judgment taken 
to it. Section 8240. /eople v. City Bank of Rochester. 
Opinion by Danforth, J. 

[Decided Aprii 29, 1884.] 


STOCK EXCHANGE—LIABLE FOR 
peBrs, U.S. R. 8.,§ 51l0t—JURISDICTION OF STATE 
court.—There can be no doubt that a seat or mem- 
bership in the New York Stock Exchange is in a cer- 
tain sense property. It has great value te the owner 
or possessor, and may under the conditions prescribed 
in the Constitution and by-laws, be transferred and 
transmitted and converted into money. Grocers’ 
Bank v. Murphy, 60 low. Pr. 426; Ritterband y. Bag- 
gett, 4 Abb. N. C. 67; Powell v. Waldron, 89 N. Y. 
328; 42 Am. Rep. 301; /n re Ketcham, N.Y. Daily Reg., 
Feb. 9, 1880; Elliot v. Mer. Ex. of St. Louis, 28 Alb. L. 
J. 512; In the Matter of Werder, id. 176; In re Galla- 
her, 19 N. B. R. 224; Hyde v. Woods, 94 U. S. 523. 
The question as to the character of the property of 
such aseat is so fully discussed in the authorities 
cited that nothing more is necessary to be added. But 
the property in the seat, whatever it was, as between 
the defendant, Jones, and the plaintiff, passed by the 
assignment in bankruptcy, and as between them 
vested in the plaintiffas fully as it was before pos- 
sessed by the defendant. By that assignment the de- 
fendant was as fully and completely divested of his 
property in the seat or membership as he could be by 
any paper or instrument which he could execute; and 
he could do nothing more to vest complete, perfect 
title as against himself in the plaintiff. United States 
Rey. Stat., $5104, provides that ‘the bankrupt shall, 
at all times, until heis discharged, be subject to the 
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order of the court, and shall, at the expense of the es- 
tate, execute all proper writings and instruments, and 
do all acts required by the court touching the assigned 
property or estate, and to enable the assignee to de- 
mand, recover and receive all the property and estate 
assigned wherever situated.”” That section conferred 
ample authority upon the bankrupt court until the 
discharge of the bankrupt; but that authority ceases 
after the discharge by the very terms of the section. 
And soithas been held in numerous cases. Jn re 
Jones, 6B. BR. 386; Cook vy. Whipple, 9 id. 155; Imre 
Dean, 3 N. B. R. 188. After the discaarge of 
the bankrupt and while the discharge is in force, the 
bankrupt court has no more jurisdiction over him 
than over any other person. He can be compelled to 
act then, not summarily by motion or order under sec- 
tion 5104, or any other section of the Bankrupt Act, 
but simply in some regular judicial proceeding asa 
party thereto or asa witness therein. There is no 
question that a State court would have jurisdiction of 
such an action as this at the proper time,when suflicient 
facts shall exist which will require the exercise of its 
jurisdiction. Ward vy. Jenkins, 10 Mete. 585; Stevens 
y. Mechanics’ Savings Bank, 101 Mass. 109; 3 Am. Rep. 
325; Cook v. Whipple, 55 N. Y. 150; 14 Am. Rep. 202. 
Patt vy. Jones. Opinion by Earl, J. (See 47 Am. Rep. 
—nvote. ) 
[Decided April 29, 1884.] 
CORPORATION—DISSOLUTION—ACT 1874, CH. 324—RE- 
FUSING TO MAKE REPORTS.—Defendant, by his charter, 


is authorized “to establish a public exchange and 
mart for receiving deposits of and transferring earn- 
est moneys, stocks, bonds and other securities * * 4 


procurement and making of loans on the 

t guaranteeing the payment of bonds 
and other obligations.”” //eld, that it was a ‘loan, 
mortgage, security, guaranty or indemuity company,” 
and a corporation “having the power and receiving 
money on deposit’? within the meaning of the act of 
Is74 (S81, ch. 324, Laws of Is74), requiring every such 
corporation to make a report semi-annually to the 
superintendent of the banking department; and that 
was 


and for the 
same * #4 


upon its refusal to make such reports, an action 
properly brought by the attorney-general to dissolve 
the corporation. If this had exclusively a de- 
posit company, or aloun colipany, or a guarantee com- 
pany, or a mortguge security Company, thus confined 
to one kind of business, it could not be doubted that 
it would come within the act of I874; but the fact that 
its powers are so general, it being allowed to do all 
these various kinds of business,certainly cannot take it 
out of the operation of the act. It is within the policy, 
and we think within the letter of the law, and hence 
the disposition made of the case by the court below 
was right; and its judgment should be aflirmed, with 


been 





costs. /eople vy. Mut. Trust Co. Opinion by Earl, 
a. 
[Decided April 29, 1884.] 
lneskaianeaae 
UNITED STATES CIRCUIT COURT AB- 


STRACT.* 

CONTRACT—ATTORNEY EXAMINING TITLE—WANT OF 
PRIVITY—NO LIABILITY TO THIRD PERSON FOR NEGLI- 
GENCE.—A. applied toa money lender for a loan of 
$3,000, and offered his note therefor, secured by a 
mortgage on certain real property; B., the attorney of 
the money lender, examined the title to the real prop- 
erty and furnished the latter a certificate to the effect 
that A.’s title was good and the property unincum- 
bered, and thereupon the loan was made on the terms 
proposed; subsequently and before the maturity of 


*Appearing in 20 Federal Reporter. 





the note it was assigned to the plaintiff, who fore- 
closed the mortgage and sold the property, when it 
was found that it was incumbered by a prior mort- 
gage, so that the plaintiff did not realize the amount 
of his debt by $4,794.35. Held, that there was no priv- 
ity of contract between B. and the plaintiff, and that 
he was not liable to the latter for the loss. This ques- 
tion has been decided by the Supreme Court in Sav- 
ings Bank v. Ward, 100 U.S. 195. The case was this: 
A., an attorney employed by B. to examine and report 
on the title of the latter to a certain lot of ground, cer- 
tified that it was ‘*good,” upon which certificate B. 
procured a loan from ©., and gave a mortgage on the 
property as security. It turned out that B. had parted 
with the title to the property prior to the date of the 
certificate—a fact that in the exercise of reasonable 
care might have been learned from the records. The 
security having proved worthless, and B. being insol- 
vent, C. lost his money, and brought suit against A. 
for damages. The court held inthe language of the 
syllabus, ‘that there being neither fraud, collusion, 
nor falsehood by A., nor privity of contract between 
him and C., he is not liable to the latter for any loss 
sustained by reason of the certificate.’’ The ruling is 
also maintained in Houseman vy. Girard M. B. & L. 
Ass’n, 8L Penn, St. 256, in which it was held that 
the recorder of deeds is liable in damages fora false 
certificate of title, only to the party who employs 
him to make the search, and not his assignee or alienee. 
And in Winterbottom v. Wright, 10 Mees. & W. 
(iixeh.) 109, it was held that although the maker of a 
carriage is liable to the person for whom he makes it, 
for any loss or injury arising directly from negligence 
in its construction, that he was not so liable to any 
third person who might use the same, for the reason 
that there was no privity of contract between them. 
Cir. Ct., D. Oregon, April 25, 1884. Dundee, ete., 
Investment Co. v. Llughes. Opinion by Deady, J. 


PATENT—TO ONE PARTNER—DISSOLUTION—RIGHT TO 
use.—During the existence of a partnership between 
two persons one of them invented a machine upon 
which a patent was granted to him. The firm paid the 
fees and costs of procuring the patent and the expen- 
ses of an experimental trial of the invention and also 
the expenses of some litigation which ensued. It ap- 
peared however that all the outlay of the firm was 
more than repaid by the benefits arising from the free 
use of the patented machine in the partnership busi- 
ness. Jleld, that upon these facts no implied license 
arises to the member of the firm not the inventor to 
make, use, and vend the patented machine after the 
dissolution of the partnership. In McWilliams Manfg. 
Co. v. Blundell, 11 Fed. Rep. 419, upon a substantially 
similar state of facts, it was held that the firm could 
make no claim to the patent, and after dissolution, an 
injunction to restrain infringement issued against the 
late partner, Our conclusion finds support in adjudged 
cases. Brickill v. Mayor, ete., of New York, 7 Fed. 
Rep. 479; Wade v. Metcalf, 16 id. 130. Nor does this 
view conflict with the decisions cited by the defend- 
ants. In the nature of the case (the invention being a 
process) the presumed license in McClurg v. Kings- 
land, 1 How. 202, was unlimited, aud justly so under 
the circumstances. In Chabot v. American Button- 
hole, etc., Co., 6 Fish. 71, the facts were not only sub- 
stantially similar to those in McClurg v. Kingsland, 
but there was the additional element of an express 
contract, the terms of which greatly strengthened the 
presumption of an uvrestricted license. The subject 
matter of the patent in Slemmer’s Appeal, 58 Penn. 
St. 155, was a process, which if legally the invention of 
one partner, was in fact the result of partnership la- 
bor, experiment, and development, and the dealings of 
the partners with each other had been of such a char- 
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acter that it would have been grossly inequitable to 
deny to any of them the right to use the invention. 
In Kenny’s Patent Button-holing Co. v. Somervell, 38 
L. T. Rep. 878, the partnership was formed for the sole 
purpose of working the patented invention, and had 
been conducted for several years, during which time 
the partner whom it was attempted arbitrarily to en- 
join had aided in perfecting the invention and in- 
vested his capital in the business. Cir. Ct., W. D. 
Penn., March 20, 1884. Keller v. Stolzenbach. Opinion 
by Acheson, J. 


CONSTITUTIONAL LAW—EMINENT DOMAIN—DIMINU- 
TION OF WATER-POWER NOT A “ TAKING’’—CONSE- 
QUENTIAL DAMAGE— LANDS DAMAGED OUTSIDE OF 
SraTe.—Remote and consequential damage, such as 
the diminution of water-power, accruing to land from 
improvements to the navigation of the water-ways of 
a State authorized by the Legislature thereof, do not 
amount to a “taking”’ within the meaning of the Con- 
stitution, and the Legislature is empowered to author- 
ize such improvements without reference to such con- 
sequential damage to land within the State; but the 
Legislature has no power to cause such damage to the 
owners of land in other States. ‘‘Acts done in the 
proper exercise of governmental powers, and not di- 
rectly encroaching upon private property, though 
their consequences may impair its use, are universally 
held not to be a taking within the meaning of the con- 
stitutional provision. They do not entitle the owner 
of such property to compensation from the State or 
its agents, or give him any right of action. This is 
supported by an immense weight of authority. * * * 
We have examined the decisions of the courts of Illi 
nois, and others to which we have been referred by 
the plaintiffs in error, but in none of them was it de- 
cided that a riparian owner ona navigable stream, or 
that an adjoiner on a public highway, can maintain a 
suit at common law against public agents to recover 
consequential damages resulting from obstructing a 
stream or highway in pursuance of legislative author- 
ity, unless that authority has been transcended, or un- 
less there was a wanton injury inflicted, or careless- 
ness, begligence, or want of skill in causing the ob- 
struction.”’ Transp. Co. yv. Chicago, 99 U. S. 635. In 
this case the injury will be caused to property beyond 
the limits of Connecticut, and the question arises 
whether the doctrine which has been asserted is ap- 
plicable to this state of facts. This question has never, 
so far as I can ascertain, been decided by the courts of 
this country. The question has arisen, whether by 
virtue of the right of eminent domain, one State can 
take or subject to public use land in another State, 
and the decisions have naturally been against such a 
power. Farnum vy. Canal Corp., 1 Sumn. 46 ; Salis- 
bury Mills v. Forsaith, 57 N. H. 124; Wooster v. Great 
Falls, etc., Co., 389 Me. 246; United States v. Ames, 1 
Wood. & M.76. Intwo cases which have recently 
arisen in Federal courts, and which involved the right 
of a State to regulate or to improve the navigation of 
a river wholly within its limits, the judges have care- 
fully limited their decisions to the facts in the cases, 
Escanaba Co. v. Chicago, 107 U. S. 678; 2Sup. Ct. Rep. 
185; Huse v. Glover, 15 Fed. Rep. 296. Important sug- 
gestions which bear upon the question in this case are 
made by Judge Treat in Rutz v. St Louis, 7 Fed. Rep. 
438, and by Mr. Justice McLean in Palmer vy. Com’rs 
Cuyahoga Co., 3 McLean, 226. See McKeen vy. Dela- 
ware Diy. Can. Co., 49 Penn. St. 424. Cir. Ct., D. 
Conn., April 23, 1884. Holyoke Water-Power Co. v. 
Conn. River Co. Opinion by Shipman, J. 





MARYIAND COURT OF APPEALS ABSTRACT* 

TRUST—APPLICATION OF PURCHASE-MONEY—WHEN 
PURCHASER NOT BOUND TO SEE TO.—Where a wife is 
authorized and empowered by the will of her husband, 
to sell and convey the real estate situate in the city of 
Baltimore, of which he died seised, and to invest the 
proceeds in productive property in the city or county 
of St. Louis, in the State of Missouri, a purchaser from 
the widow of a part of said property is not bound to 
see to the application of the purchase-money. In the 
case of Wormley v. Wormley,8 Wheat. 442, Judge 
Story says: ‘* Where the trust is defined in its object, 
and the purchase-money is to be re-invested upon 
trusts which require time and discretion, or the acts 
of sale and re-investment are manifestly contemplated 
to be at a distance from each other, the purchaser 
shall not be bound to look to the application of the 
purchase- money ; for the trustee is clothed with a dis- 
cretionin the management of the trust fund, and if 
any persons are to suffer by his misconduct, it should 
be rather those who have reposed confidence, than 
those who have bought under an apparently author- 
ized act.’’ The case just cited seems to be directly in 
point. In the case now under consideration the sale 
was effected in Baltimore, and the trustee must seek 
for property located either in the city or county of St. 
Louis, where a re-investment is directed to be made. 
The execution of the power requires the exercise of a 
wide discretion, involves the consumption of much 
time, and presents to the purchaser the very serious 
obstacle of distance between the place of sale and that 
of re-investment. It is unnecessary to multiply the 
citationsof authorities, because the very recent case 
of Van Bokkelen vy. Tinges and Sargeant, trustees, 58 
Md. 57, seems to determine the question. In that case 
the court, adopting the language of the notes to Elliott 
v- Merryman, 1 White & Tudor'’s Lead. Cases in Kq,, 
118, 119, said: ‘*All the cases seem to agree, that where 
the disposition of the proceeds depends in any mate- 
rial particular, upon the discretion of the trustee, or 
where an interval must or may properly elapse bet ween 
the sale and the application of the purchase-money, 
the purchaser will be freed from liability by a payment 
to the trustee, and will not be responsible for a subse- 
quent misappropriation by the latter.’’ And it is 
further added ‘‘that where a trustee is required to sell 
and re-invest for the same trusts or purposes, the pur- 
chaser will be discharged from responsibility for the 
application of the money paid by him to the trustee.” 
Keister vy. Scott. Opinion by Yellott, J. 


BANK — MONEY DEPOSITED IN — TITLE — OF- 
FICERS--SUPERSEDED.—Where money is deposited in 
bank by a board of examiners, as such—in their offi- 
cial relation—and they are superseded in office by the 
appointment of a new board, the money so deposited 
belongs not to the former board but to the latter, and 
is subject to their check. In Lewis v. The Park Bank, 
42N. Y. 463, Platt, the chamberlain of New York 
city, deposited the funds of the city in the Park Bank; 
Devlin was appointed his successor, who designated 
the Broadway Bank as his depository, and upon a 
mandamus the Park Bank was required to pay to the 
Broadway Bank the money thus deposited by Platt. 
The court decided, it is true, that the Broadway 
Bank was not entitled to recover damages alleged to 
have been sustained by the delay of the Park Bank 
in paying over the fund, because it bad no interest in 
the fund until it had been deposited; and until this 
was done the relation of debtor and creditor did not 
exist. Andso in Swartwout v. Mechanics Bank of 
New York, 5 Denio, 555, where the plaintiff, collector 
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for the port of New York, kept an account with the 
defendant in the name of Samuel Swartwout, collector, 
and the bank claimed the right to apply the money 
thus deposited to an indebtedness on the part of the 
United States to the bank, and the court held that if 
the money did in fact belong to the United States the 
plaintiff could not recover, but the mere fact that it 
was deposited inthe name ofthe plaintiff collector 
was not sufficient to warrant the conclusion that the 
money belonged to the government. Carman v. Frank- 
lin Bank. Opinion by Robinson, J. 


FRAUD—CONVEYANCE IN, OF CREDITORS—PLEADING 
— “HINDRANCE.”’ — (1) The motive or purpose with 
which a voluntary transfer of property is made by a 
party indebted at the time is not material. The legal 
effect of such a conveyance is, that without reference 
to the actual intent of the debtor, it is prima facie in 
fraud of creditors. This presumption of law may be 
repelled by proving that the grantor, at the time of 
the gift, was possessed of other means amply sufficient 
pay to all his debts, and the onus of so proving is upon 
those seeking to uphold the gift. Baxter and Wife v, 
Sewell, 3 Md. 334; Williams v. Banks, 11 id. 198; 
Whedbee v. Stewart, 40 id. 414. (2) In a bill in equity, 
brought to set aside a voluntary conveyance as in 
fraud of creditors, itis not necessary to aver that the 
grantor was not at the time of filing the bill, as wellas 
at the date of the execution of the conveyance, pos- 
sessed of ample means outside, to pay all his credi- 
tors. The dateof the impeached conveyance is the 
particular time when the sufficiency of the debtor’s 
means is to be inquired into. Bumpon Fraud Conv. 
284; King v. Thompson, 9 Pet. 204; Posten v. Posten, 
4 Whart. 27. (3) Itis a hindrance to creditors for a 
debtor to dispose of his real property and tangible 
chattels, which are readily subjected to execution, and 
compel them to rely upon merely personal obligatious, 
with the risks and the necessity for numerous attach- 
ments usually incident to such aresource. Bullett v. 
Worthington, 2Md. Ch. Dec. 99; Warner v. Dove, 33 
Md. 586. Goodmanv.Wineland. Opinion by Ritchie, 
J. 


WILL—DISCRETION OF TRUSTEE—WHEN COURT CAN- 
NOT INTERFERE—MEDICAL SERVICES TO CESTUI QUE 
TRUST—EN FORCEMENT OF CLAIM.—A testator gave his 
estate to his widow and son-in-law in trust for his 
children by a former marriage; the income to be in- 
vested until the youngest of them should come of age, 
and then said estate to be equally divided among such 
of his said children as should then be living, and the 
descendants of any deceased child, per stirpes. He 
further directed the trustees to allow, from time to 
time, so much of the income as they in their discre- 
tion should think proper, for the education and sup- 
port of his minor children by said former marriage. 
One of said children died before arriving at age. On 
a bill filed against the trustees by a physician, to com- 
pel the payment by them of his bill for medical ser- 
vices rendered said child during his sickness, it was 
held, (1) that in the exercise of the discretionary power 
conferred on the trustees, a court of equity had no 
right to interfere, provided it was honestly and reason- 
ably exercised ; (2) that they must however act in good 
faith, having a proper regard to the wishes of the tes- 
tator, and the nature and character of the trust re- 
posed in them. Clark v. Parker, 19 Ves. 1; French v. 
Davidson, 3 Madd. 396; Kemp. v. Kemp, 5 Ves. 849; (3) 
that the proof in the case showed that the discretion 
reposed in the trustees by the testator had not been 
fairly and reasonably exercised; and acourt of equity 
on application would have directed part of the income 
from the trust estate to have been applied to the sup- 
port of the said minor child; and have directed further 
that he should be furnished with proper medical treat- 








ment during his sickness; (4) that as the proof showed 
that the services of the complainant were rendered in 
good faith, and his charges appeared to be fair and 
moderate, his claim should be paid out of the income, 
or the accumulated income in the hands of the trus- 
tees, if sufficient for that purpose. Sole v. Pietsch. Opin- 
ion by Robinson, J. 


CoNTRACT—SPECIFIC PERFORMANCE—MISTAKE—RE- 
FORMATION.—If a contract respecting real property be 
in writing, and is certain, fair in all its parts, for an 
adequate consideration, and capable of being per- 
formed, it is as much a matter of course for a court of 
equity to decree specific performance of it, as it is for 
acourt of law to give damages for a breach of it. 
Smoot v. Rea, 19 Md. 398. It is well-settled law in this 
State, as well as the established doctrine in this coun- 
try, that it is competent fora complainant in a bill for 
specific performance to allege and prove by parol a mis- 
take ina written contract, have it rectified, and speci- 
fically executed as reformed. Moale v. Buchanan, 
11 G. & J. 314; 1 Story Eq., § 161, and note; 
Waterman on Spec. Perf., § 379. A written contract 
for a lease, which was intended to be forthe term of 
ninety-nine years, renewable forever, contained no 
statement of the term for which the lease was to be 
made. A bill was filed by the lessors for a reforma- 
tion and specific performance of the contract, and al- 
leging that the length of the term of the demise 
agreed upon had been omitted from the written con- 
tract by mistake or oversight. Held, that the mistake 
having been established by the parol proof in the case, 
the complainants were entitled to have the contract 
reformed by the insertion of the words, ‘‘ for the term 
of ninety-nine years, renewable forever,” or words of 
like import; and when so reformed, to have the agree- 
ment specifically executed. Popplein v. Foley. Opinion 


by Miller, J. 
—_>___—_ 


COLORADO SUPREME COURT ABSTRACT. 

MANDAMUS—COUNTY CLERK--—COPYING RECORDS.— 
While records of the county clerk’s office are to be 
open to any person for inspection during business 
hours, the clerk is not to be compelled by mandamus 
to allow private parties to occupy his office for months, 
in order to make abstracts of the entire record of the 
county, for the sole purpose of securing future private 
emolument by the sale of abstracts thus obtained, and 
to continue to occupy it daily thereafter, abstracting 
the conveyances as they are filed. Buck v. Collins, 51 
Ga. 391; Webber v. Townley, 43 Mich. 534;5 N. W. 
Rep. 971; see also 16 id. 314. Beanv. Feople. Opinion 
by Helm, J. 
[Decided Feb. 15, 1884.] 


EJECTMENT—TENANTS IN COMMON — POSSESSION— 
MISTAKE OF RECORDER.—(1) In an action of ejectment 
one tenant in common may recover possession of the 
entire tract as against all persons but his co-tenants. 
Mahoney v. Van Winkle, 21 Col. 583; Hart v. Robert- 
son, id. 348. (2) Actual possession is prima facie evi- 
dence of title; as we said in Lebanon M. Co. v. Con. 
Rep. M. Co., 6 Col. 880, ‘entering upon premises in 
the actual possession of another for the purpose of 
performing the acts necessary to constitute location 
and possession amounts only to a trespass, and cannot 
form the basis for the acquisition of title.’’ (3) It is 
immaterial to the defendants whether this action be 
brought in the name of the several co-owners of 
the claim or in the names of a portion thereof; and an 
amendment of the complaint so as to induce all the co- 
owners claiming under the same title cannot prejudice 
the defendants. (4) The record does not show that the 
plaintiffs afterward joined were made parties without 
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their consent, and the presumption is, that being 
proper parties, they all consented to become plaintiffs, 
otherwise those not consenting would have been 
joined as defendants. (5) The certificate having been 
correctly made out, a mistake of the recorder in re- 
cording the same cannot avail the defendants herein; 
the plaintiffs are not responsible for it. Myers v. 
Spooner, 55 Cal. 258. Weise v. Barker. Opinion by 
Beck, C. J. [As to (5) see 45 Am. Rep. 189--100.—Eb.] 
[Decided Feb. 8, 1884.] 
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KANSAS SUPREME COURT ABSTRACT* 
JANUARY TERY, 1884. 

PROMISSORY NOTE —SEVERAL SECURED BY ONE 
MORTGAGE—ORDER OF PAYMENT—WHEN PRO RATA. 
[t is a general rule that where two or more notes, se- 
cured by a single mortgage,fall due at different times, 
they should be paid out of the mortgage fund in the 
order of their maturity, unless some agreement or 
some paramount equity would require a different or- 
der of payment. Richardson v. MeKim, 20 Kans. 350, 
and cases there cited; 2Jones on Mort., % 1699, and 
cases there cited. And where two or more notes, se- 
cured by a single mortgage, fall due on the same day, 
and the mortgage fund is not sufficient to pay the en- 
tire amount of the notes, the notes should be paid pro 
rata out of the mortgage fund, unless some agreement 
or paramount equity would require a different mode 
of payment. * * * And these rules apply, whether 
the notes are still held by the original mortgagee or are 
held by him and others, or entirely by others. Where 
T., as the agent of A., sold agricultural implements to 
M., and took several promissory notes in payment 
therefor, executed by M. to A. or order, to become due 
at different times, and also took achattel mortgage ex- 
ecuted by M. to A.on these agricultural implements to 
secure the payment of these notes; and in accordance 
with a previous agreement and understanding between 
T. and A., two of these notes were delivered to T. for his 
services and as a commission in effecting the sale, and 
the other notes were retained-by A., some of which be- 
came due before and some of them at the same time as 
the notes delivered to T.; and afterward T. sold his 
notes to W., and transferred the same merely by de- 
livery; and no assignment, written or otherwise, was 
ever made, either of the notes or the mortgage or any 
interest in the mortgage, except by a mere delivery of 
the said two notes, held, that the notes delivered to 
T. and then sold and delivered to W., and falling due 
at the same time or subsequently to those retained 
by A., are not entitled to priority of payment 
out of the mortgage fund over those retained by A, 
Altman- Taylor Company v. McGeorge. Opinion by Val- 
entine, J. [As to first point see 121 Mass. 121; 27 Alb. 
L. J. 178, 397; 16 Eng. R. 275.—Ep.] 

STATUTE OF FRAUDS—PAROL LEASE—PART PERFORM- 
ANCE.-- Where the owner of a piece of land, through 
his agent and by parol, leases the land for the term of 
six years, he/d, that the lease is void under the act re- 
lating to frauds and perjuries. But where the lessee, 
by virtue of the lease, takes possession of the leased 
property, and continues in the possession thereof for 
over five years, and plants, cultivates and raises hedge 
fences thereon, breaks up the ground and cultivates 
the same, builds houses and digs wells on the land and 
pays all the taxes thereon, such lease will be taken out 
of the statute of frauds, by virtue of a part perform- 
ance of the contract, and will be valid for the full 
term of the lease. That said lease was void under the 
statute of frauds, when it was originally made, and be- 
fore any portion of the same was executed, we think 





there can be nodoubt. Stat. of Frauds, Comp. Laws 
of 1879, ch. 43, 83 5, 6; Wolf v. Dozer, 22 Kans. 436; 
Powers vy. Clarkson, 17 id. 218; Carr v. Williams, id. 
575, 582; Franklin vy. Colley, 10 id. 260; Moore y. Wade, 
8 id. 380. All parol leases exceeding one year in 
duration are void under said statute, unless partially 
performed, and are generally void, even then, as to 
the part not performed. Generally where a parol lease 
is made for a term not exceeding one year, and the 
lessee takes possession of the property, and pays a por- 
tion of the rent, but does nothing more than this, the 
lease will be considered valid, but valid only to the ex- 
tent of creating a tenancy-at-will, or a tenancy from 
month to month, ora tenancy from year to year, ac- 





cording to the circumstances of the case. Sedg. & 
Wait on Trial of Title to Land, § 379, and cases there 
cited; Reeder v. Sayre, 70 N. Y. 180; Lounsbery y, 
Suyder, 3Lid. 514; Schuyler v. Leggett, 2 Cow. 660, 
Mere possession or mere payment of rent will not, asa 
veneral rule, make a parollease for more than one year 
valid forthe full term. But parol leases exceeding 
one year, as well as other parol contracts with regard 
to real estate, may sometimes be taken out of the stat- 
uce of frauds by a part performance of the contract, 
and by such part performance be made valid to their 
full extent. Tayl. Land. & Ten., § 32; Grant v. Ram- 
sey, 7 Ohio St. 157. But’parol leases for more than one 
year, in order to become valid by a part: performance, 
should generally be such as would by such part per- 
formance become substantially a purchase of an inter- 
est in the real estate. Such, we think, is the present 
lease. Burd vy. E/ston. Opinion by Valentine, J. 


HomMesTeEAD—EFFECT OF WILL.—Where a husband 
and wife occupy a piece of land as a homestead, the ti- 
tle being in the husband, the husband may execute a 
valid will giving the entire property to his wife. And 
in such case, and as against an heir who does rot oc- 
cupy the property asa homestead, the will will take 
effect immediately after the death of the testator and 
the probate of the will, although the will may state 
that the testator devises the property to his wife after 
paying all his legal indebtedness. The question as to 
how homestead property shall descend is discussed to 
some extent in the cases of Vandiver v. Vandiver, 20 
Kans. 501, and Dayton v. Donart, 22 id. 256. The na- 
ture of a willis to some extent discussed in the case of 
Comstock v. Adams, 25 Kans. 514, 524. When death oc- 
curs the title of the property of the person dying must 
be transferred to some person. It cannot remain in 
the deceased; and the will simply designates where 
the title shall go. The title may go to one or more of 
the persons occupying the property as a homestead, or 
it may go to some other person. In the present case 
the will provided that the title should go tothe only 
surviving person who occupied the property at the 
time as ahomestead. The plaintiff says this is in con- 
travention of the homestead-exemption laws, and says 
that the title should go to the son of the deceased, who 
did not occupy the property as a homestead, and who 
resided in another State. Weare now speaking of the 
title to one undivided half only of the property; for it 
is conceded by all the parties that the title to the other 
undivided half went to the wife of the deceased. We 
think the willis valid. Martindale vy. Smith. Opin- 
ion by Valentine, J. 


—_——__>__—_—— 


ILLINOIS SUPREME COURT ABSTRACT.* 
MASTER AND SERVANT—“ FELLOW SERVANT "’—QUES- 
TION FOR JURY—OPINION OF EXPERT—EVIDENCE OF 
ROAD MASTER.—To constitute servants of the same 
master * fellow servants’? within the rule respondeat 





* Appearing in 31 Kansas Reports, 





* To appear in 108 Illinois Reports. 
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superior, it is not enough that they are engaged in do- 
ing parts of the same work, or in the promotion of the 
same enterprise carried on by the master, not requir- 
ing co-operation, or bringing them together, or in such 
relations as that they may have an influence upon each 
other, but it is essential that at the time it is claimed 
such relation exists they shall be directly co-operating 
with each otherin the particular business in hand, or 
that their usual duties shall bring them into habitual 
consociation so that they may exercise an influenceupon 
each other promotive of proper caution. (2) Ina suit 
against a railway corporation to recover for negligence 
resulting in the death of a section foreman having 
charge and oversight of repairs upon acertain part of 
the road track, it is error to instruct the jury that 
such foreman is not engaged in the same line of duty 
with an engineer and fireman running with the defend- 
ant’s locomotive engines, and therefore not within the 
rule which exempts the common employer from liabil- 
ity to one of its employees for damages resulting from 
the fault, ete., of a fellow servant. Whether such per- 
sons were so operating and consociating is a question 
of fact for the jury, and not of law. Wabash Ry. Co. 
y. Elliott, 98 Ill. 481; Pennsylvania Co. v. Conlan, 101 
id. 93; Chicago & Alton R. Co. v. Bonifield, 104 id. 225; 
Indianapolis & St. Louis R. Co. v. Morgenstern, 106 id. 
216. In the last named case we said: ** The definition 
of fellow servants may be a question of law, but it is al- 
ways a question of fact, to be determined from the evi- 
dence, whether the particular case falls within the deti 
nition.”? (3) In an action to recover for an injury re- 
ceived from the falling or throwing of a piece of coal 
or slate from a passing locomotive upon a railroad, it is 
error to allow a witness to beasked and to testify what 
he considers a safe distance to retire from the track 
when the train is passing. Whether the line of danger 
from a passing train is at one distance rather than an- 
other depends upon facts, and not opinions. This does 
not fall within the rule as to expert testimony, and the 
allowance of such opinions to be given is to usurp the 
functions of the jury. Hopkins v. Indianapolis, ete., 
R. Co., 78 Il. 32; Pennsylvania Co. v. Conlan, supra. 
(4. In asuit to recover for an injury of the plaintiff's in- 
testate, received from a passing train while he was en- 
gaged in repairing the track, the defendant, a railway 
company, called as a witness one occupying the posi- 
tion of road master of a part of the road at the time of 
the injury, who testified that he had given the intes- 
tate instructions a number of times about getting out 
of the way of trains, etc. Plaintiff in rebuttal called 
several of the other men who worked with the de- 
ceased, and proved by them severilly that the road 
master gave them no such instructions. Jleld, that 
the latter evidence was improper, as not tending to 
contradict the road master, he having testified only as 
to instructions given to the person who was injured. 
Chicago, ete., R. Co. v. Moranda. Opinion by Schol- 
field, J. 

LICENSE—LIQUORS—PERMIT OF MUNICIPAL AUTHORI- 
TIES.—Where a permit to sell intoxicating liquors for 
medicinal purposes, etc., is grauted to a druggist in 
pursuance of an ordinance by the authorities of an in- 
corporated village, the village will not be permitted to 
insist it was not a sufficient warrant for the sale of 
liquors under it, in accordance with its terms. Ona 
prosecution by the people a different question would be 
presented. But a municipal corporation will not be 
allowed to license an act to be done, and then collect a 
penalty for the doing of it as for an illegalact. Martel 
v. City of East St. Louis, 94 Ill. 67. Village of Genoa v. 
Van Alstine. Opinion by Scott, J. - 

BouNDARY—CENTER OF STREAM—PRESUMPTION.— 
The general doctrine that grants of land bounded upon 
rivers or their wargins, above tide-water, carry the ex- 





clusive right and title of the grantee to the center 
thread of the current, unless the terms of the grant 
clearly denote the intention to stop at the margin of 
the river, has been too long established and too firmly 
adhered to by this court to be now questioned. Vil- 
lage of Brooklyn v. Smith, 104 IL. 429; Cobb v. Lavalle, 
89 id. 331. Chicago and Pacific R. Co. v. Stein, 75 
id. 41; Braxon v. Bressler, 64 id. 488; Chicago v. Laflin, 
49 id.172; Board of Trustees v. Haven, 11 id. 554; 
Same v. Same, 5 Gilm. 548; Middleton y. Pritchard, 
3 Scam. 510. In Rockwell vy. Baldwin, 53 Ill. 19, 
it was however said that this was but a presumption» 
for one man may own the bed of such a stream 
and another may own the banks; that where, in adeed 
conveying land, the boundary 1s limited to the bank of 
the stream, instead of bounding it along or on the 
stream, the presumption must fail, and that the party 
must be controlled by the terms of his deed. Counsel 
for appellant insist this is conclusive of the present 
case, for here defendant's boundary is limited to the 
banks ofthe Desplaines river. The question of inten- 
tion must be settled by the language of the deed and 
all the attendant circumstances in evidence, and not 
merely by the letter in the descriptive part of the 
deed. Hadden v. Shoutz, 15 LIL. 582; Batavia Manuf. 
Co. v. Newton Wagon Co., 91 id. ; Louisville and 
Nashville R. Co. et al. v. Koelle et al. 104 id. 460. See 
also Miller v. Beeler, 55 Ill. 63; Kamphouse v. Gaffner, 
73 id. 453; Oxten v. Graves, 68 Me. 371; 28 Am. Rep. 
75. Pipery. Connelly. Opinion by Scholtield, J. 





~_ - 


MISSOURL SUPREME COURT ABSTRACT.* 

JURISDICTION—CIVIL—NOT ACQUIRED BY USE OF 
CRIMINAL PROCESS—PRACTICE.—The criminal process 
of the State cannot be used to take a person from one 
county to another, so as tosubject him to civil process 
in the lattercounty. Where it is so used the facts may 
be set forth by an answer in the nature of a plea to the 
jurisdiction, and will constitute a good defense. Capi- 
tal City Bank v. Knox, 47 Mo. 334; Marsh v. Bast, 41 
id. 493; Graham vy. Ringo, 67 id. 324. Byler v. Jones. 
Opinion by Martin, Comr. 

CORPORATION—STOCK HOLDER'S LIA BILITY--SET-OFF. 
—In a proceeding under the statute by motion for ex- 
ecution against a stockholder, the stockholder is en- 
titled to off-set against his liability any demand he 
may have against the corporation. Citing Briggs v. 
Penniman, 8 Cow. 387; Tallmadge v. Fishkill Iron Co., 
4 Barb. 382; Matter of the Empire City Bank, 18 N. Y. 
199; Agate v. Sands, 8 Daly, 67; 73 id. 620; Garrison 
v. Howe, 17 N. Y. 458; Mathez v. Neidig, 
72 id. 100; Briggs v. Cornwell, 9 Daly, 436; 
Wheeler v. Millar, 90 N. Y. 354; Buchanan v. Meisser, 
105 Ll. 638; Gauch vy. Harrison, 12 Bradw. 457; Meis- 
ser vy. Thompson, 9 id. 368; Grose y. Hilt, 36 Me. 22; 
Hillier v. Ins. Co., 3 Penn. St. 470; Lawrence v. Nel- 
son, 21 N. Y. 158; Mathews v. Albert, 24 Md. 527; 
Boyd v. Hall, 56 Ga. 563; Sawyer v. Hoag, 17 Wall. 
610; Scovill v. Thayer, 105 U.S. 152; Barnes v. Mc- 
Mullins, 78 Mo. 260; Webber v. Leighton, 8 Mo. App. 
502. Jerman v. Benton. Opinion by Martin, Comr. 

NEGOTIABLE {NSTRUMENT — CHECK — WHEN .NOT 
ASSIGNMENT.— The drawing of a check upon a 
bank for part of the drawer’s deposit does 
not transfer to the holder a legal or equitable 
claim pro tanto to such money, nor create any lien 
thereon in his favor. St. John v. Homans, 8 Mo. 382; 
McGrade v. German Sav. Bk., 4 Mo. App. 3380; Thomp= 
son v. Riggs, 5 Wall. 563; Bauk v. Whitman, 94 U.S. 
343; Christmass v. Russell, 14 Wall. 69; Bank v. Wil- 








*Appearing | in 79 Missouri Reports. 
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lard, 10 id. 152; Hopkinson v. Foster, L. R., 19 Eq. 
Cas. 74; Lunt v. Bank of North America, 49 Barb. 221; 
Cc hapman v. White, 6 N. Y. 412; AStna Bank v. Fourth 
National Bank, 46 id. 82; Duncan y. Berlin, 60 id. 
151; Attorney-General v. Life Ins. Co., 71 id. 325; Carr 
v. Bank, 107 Mass. 45, Lloyd v. McCaffrey, 46 
Penn. St. 410; Bullard v. Randall, 1 Gray, 605; Dana 
v. Bank, 13 Allen, 445; Moses v. Bank, 34 Md. 580; 
Fogarties v. Skillman, 12 Rich. (S. C.) 518; Munn v. 
Burch, 25 Ill. 35; Bank v. Bank, 80 id. 212; Roberts v. 
Corbin, 26 Iowa, 315; Buckner v. Sayre, 18 B. Mon. 
745; Lester v. Given, 8 Bush, 357. Dickinson v. Coates. 
Opinion by Norton, J. [See 7 Eng. R. 69; 21 id. 796.) 


Se 


FINANCIAL LAW. 





NEGOTIABLE INSTRUMENT— PLEADING — OFFSET.— 
The maker of a promissory note, transferred after ma- 
turity, sued in the name of the holder and owner, can- 
not plead in offseta claim in his favor against the 
payee; but under the general issue, he can make any 
defense, which grew out of the note transaction, or 
out of any agreement between himselfand the payee 
in relation to the note. Among the cases so holding 
are Britton yv. Bishop, 11 Vt. 70; and Armstrong 
v. Noble, 55 id. 429. In Adams v. Bliss, 16 id. 39, it 
was held that offset could not be pleaded although the 
note had been transferred for the purposes of collec- 
tion merely. The defendant in this case gave notice, 
by his pleadings, of payment, but the findings of the 
court below do not show payment, but an independ- 
ent claim in offset against the payee. Sup. Ct. Ver- 


mont. Haley vy. Congdon. Opinion by Taft, J. (56 
Vt. 65. 


——_____——. 
NEW BOOKS AND NEW EDITIONS. 


HOWELL ON NATURALIZATION. 
Naturalization and Nationality in Canada, Expatriation and 
repatriation of British subjects, etc. By Alfred Howell of 
Osgoode Hall, Barrister. R. Carswell & Co., Toronto and 
Edinburgh, 1884. Pp. 132. 

This manual comprises the Canada Act of 1881, with 
an explanation of the technical terms used therein, 
former statutes affecting subject-matter collated, acts 
wholly and partly repealed by Imperial Act of 1870, 
also the Laws of the United States on Citizenship and 
Naturalization. The whole supplemented with ap- 
propriate forms. The author also considers in twenty- 
six pages “the old rule of perpetual allegiance.”’ Those 
for whose use it is intended will find needed informa- 
tion in convenient form. The publishers’ work is ad- 
mirably done. 





COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, Oct. 7, 1884: 

Judgment affirmed with costs—Patrick Walsh, ap- 
pellant, v. Trustees of New York and Brooklyn Bridge 
Company, respondent; People v. Equitable Trust Com- 
pany of New London, Conn.; City National Bank of 
Poughkeepsie, respondent, v. William Phelps, im- 
pleaded, appellant; Philip Kruman, respondent, v. 
Elias W. Beach et al., appellants; Rochester Savings 
Bank, respondent, v. James G. Averell and others, ap- 
pellants; Levi Sillerman and another, respondents, v 
Edward Clark and others, appellants; John McDer- 
mott, respondent, v. Sarah M. Bull, appellant; Na- 
tional Bank of Rondout, respondent, v. Benedict Drey- 
fus and others, appellants; Todd v. Same; Gertrude 
E. Armitage, respondent, v. Daniel Mace, appellant; 
People ex rel. Chamberlain, as trustee, respondent, v. 
John G. Forrest and others, appellants; Village of 
Port Jervis, respondent, v. First National Bank of 











Port Jervis, appellant; Henry Beckworth, etc., re- 
spondent, v. James Brackett and others, appellants; 
Benjamin C. Nottingham, respondent, v. Maggie 
Clark, appellant; Philip A. Fitzpatrick, respondent, v. 
Lauren C. Woodruff, appellant; John Glushing, re- 
spondent, v. Thomas R. Sharp, receiver, etc., appel- 
lant; Gertrude B. Murray, appellant, v. New York 
Life Insurance Company, respondent; Thomas H., 
Larned, appellant, v. William E. Tillotson, respond- 
ent; Henry Helbriegel, respondent, v. John B. Man- 
ning, appellant; Allen Wilson, appellant, v. New York 
Central and Hudson River Railroad Company, re- 
spondent; George A. Coe, respondent. v. David 
Bearup, appellant; Lizzie Hannon, infant, ete., ap- 
pellant, v. John T. Agnew and others, respondents; A. 
B. Hepburn, receiver, appellant, v. W. H. Montgom- 
ery and others, respondents. Judgment reversed, 
new trial granted, costs to abide the event—Francis B. 
Wallace and another, respondents, v. Robert H. Ber- 
dell and others, appellants; Ambrose 8. Murray v. 
Same; George W. Wood, appellant, v. Rudolph F. 
Rabe and another, respondents; A. Barton Hepburn, 
receiver, etc., appellant, v. William H. Montgomery 
and others, respondents; Same v. Same; James Wil- 
more, appellant, v. James A. Flack and others, execu- 
tors, etc., respondents; Lewis G. Knowles, appellants, 
v. Clara C. Toone, impleaded, ete., respondents; Alice 
Huntington, respondent, v. Emeline Asher, app. ; Chas. 
W. Durant, Jr., appellant, v.\Wm. P. Alendreth, resp. ; 
John B. Grow, resp,. v. Horace Garlock, app. 
So much of the judgment of the Supreme Court as ad- 
judges that the provisions of the will of Michael Kuhn, 
deceased, relating to the house and premises No. 472 
EKighth avenue, are contrary to law, and void, and all 
directions in said judgment respecting that property 
reversed, and that the rights and interests of the par- 
ties in said premises No. 472 Eighth avenue should be 
declared in accordance with this opinion. The residue 
of the judgment of the Supreme Court affirmed, and 
the costs of all parties in this court to be paid out of 
the funds in the hands of the trustee—William P. Rad- 
ley et al., respondents, v. Peter Kuhn et al., executor, 
etc., appellants, v. Margaret Schoenberger et al., re- 
spondents. Order of General Term reversed; that 
of Special Term affirmed—People v. Globe Mut. Life 
Ins. Co. (claim of Mary M. Brown). Order of Gen- 
eral Term reversed; writ of certiorari quashed—People 
ex rel. Second Ave. R. Co. v. Board of Commissioners 
of Public Works; Same v. Same.——Order of General 
Term reversed, and case remitted to General Term to 
exercise its discretion in reversing the order of the 
Special Term; costs of this appeal to abidethe event 
of the action—Frank P. Reed, appellant, v. Mayor, 
etc., of New York, respondent.— Order affirmed 
with costs—Thomas Cahill, appellant, v. Henry Hilton 
and another, respondents; William R. Barr and others, 
respondents, v. New York, L. E. & W. R. Co. et al., 

appellants; Adam Emerich, respondent, v. Peter Hef- 
feran and others, appellants ; Jennie E. Erkenbrach, 
appellant, v. George A. Erkenbrach, respondent.— 
Judgment of the General Term affirming judgment en- 
tered upon the verdict at Circuit affirmed with costs 
—Joseph W. Duryee, respondent, v. Mayor, etc., ap- 
pellant.——Judgment affirmed—People, respondent, v. 
August Muller, appellant. —— Order of General 
Term reversed and judgment entered on the report of 
the referee affirmed with costs—John Baird, appellant, 
v. Mayor, etc., of New York, respondent. Decree of 
surrogate and General Term modified, and case remit- 
ted to surrogate for judgment in accordance with the 
opinion in this case, costs of appellants and respond- 
ents inthis court to be paid out of the estate—/n re 
accounting of the executors of Bullard, Coe Adams 
and others, execufors, etc., appellants, v. Arthur W. 

















Benson and others, executors, etc., respondent.——Or- 
der of General Terin reversed, and that of Special 
Term affirmed with costs—Agricultural Ins. Co., ap- 
pellant, v. 
ent. 


Henry Barnard, impleaded, etc., respond- 
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CURRENT TOPICS. 





\ TE once amused ourselves, if not our readers, 

by publishing some specimens of “ fine writ- 
ing” by the judges. At the risk of extending va- 
cation topics beyond the proper bounds, we venture 
to add a few examples. Chief Justice Jackson, 
of Georgia, has such a way of putting things 
that we suspect he must be descended from 
‘*Qld Hickory.” In Hussey v. State, 69 Ga. 
54, an indictment for keeping open a tippling 
shop on Sunday, he thus discoursed: ‘The 
door on the street, through the bar and office 
room into the restaurant, was kept open to the ex- 
tent that any visitor had only to push it and go in, 
and tipple in the restaurant. The counter, where 
on other days drinking could be done, was covered 
by canvas from the ceiling to the floor, so as to be 
invisible itself, and to conceal the bottles on 
shelves behind, and on it in brazen letters was the 
announcement ‘bar closed,’ and all the drinking 
was carried on in the rear and restaurant room. 
This fact, that the ostrich thus hid his head in the 
sand, and thereby imagined that his body was all 
covered too, is absolutely assigned as the legal rea- 
son why he was not visible to the keen eye of the 
law, which penetrates and despises all subterfuge 
and deceit! But one witness, though the canvas 
tried to hide the bird’s head, actually did see pokea 
out through a sort of aperture or window, the bill 
or beak which let out the liquor from the bar to 
servants in the restaurant. So that the foolish bird 
did not even keep all his nead hid all the time! It 
makes no difference in law whether the place be 
called a bar-room, or a glee club resort, or a parlor, 
or a restaurant, if it be a place where liquor is re- 
tailed and tippled on the Sabbath day, with a door 
to get into it, so kept that anybody can push it 
open and goinand drink, the proprietor of it is 
guilty of keeping open a tippling house on Sunday.” 


But after all, it seems to us that Judge Manning, 
of Louisiana, ‘‘takes the cake,” in this respect, to 
borrow a phrase from the world’s people. He 
makes the 35th Louisiana Annual very lively read- 
ing. The following are brilliant examples: In 
speaking of a man afflicted with a cancer in the 
throat, in Czarnowski v. Zeyer, page 797, he says: 
“The stricture became so complete, and the cso- 
phagus so rigid, that nourishment by the mouth 
had to cease. Enemas would not answer as a sub- 
stitute. The man was in danger of starvation. 
Food around and before him in abundance, and no 
power to appropriate it— a modern Tantalus sit- 
ting on his own hearth-stone.” Tantalus sitting 
before the fire, and beyond the reach of enemas is 


Vor. 30 —No. 16. 





truly a piteous object. The judge is not patient 
with technical objections. In State v. Johnson, 
page 843, he says: ‘‘If courts should tolerate such 
verbal objections, the criminal pleader might ex- 
claim with the Melancholy Dane, ‘we must speak 
by the card, or by’r lady, equivocation will undo 
us!’ In Bourdier v. Railroad Co., page 949, 
speaking of a taking of lands without consent, he 
says: ‘The dazed plaintiff was roused from his at- 
titude of waiting for, his permission to be asked, 
by the scream of the locomotive.” We cannot re- 
call any thing more vivid than that, unless it is the 
next. In City v. Roos, page 1011, holding that a 
charge of keeping a bawdy-house in an indecent 
manner need not specify the acts of indecency, he 
observes: ‘‘The experience of the city fathers in 
that domain is doubtless so limited that in drafting 
an ordinance which should comprehend all the in- 
decent convolutions of lascivious cyprians, they 
would be forced to put fancy on the wing, and im- 
agine postures they never beheld. This would be 
dangerous occupation.” In Tilton v. Railroad Co., 
page 1072, on the subject of signing a petition to 
continue a nuisance, he says many ‘‘sign it with 
the same indifference and facilty that they would 
sign a petition for the pardon of a criminal, or for 
the execution of a saint.’ In Rihert v. Bataille, 
page 1173, he says: ‘‘So far as these two are con- 
cerned, we may repeat here the adjuration of the 
priestess to the intruder into the sucred grove, 
quoted years ago by the great chief justice of this 
court on a similar occasion: 


*Procul, O! 
* * * totoque absistite luco. 


Procul este profani, 

By the way, we take it for granted that the printer 
is responsible for ‘‘sticking in the back,” in the 
opinion on page 795, on a question of construction 
of contract, as we cannot conceive that such a rep- 
rehensible mode of assassination has any thing to 
do with such a question. Judge Manning applies 
to a lawyer who sued for malicious prosecution the 
maxim, de minimis, etc., in Maille v. Lacassagne, 
page 595, as follows: ‘‘The plaintiff is the only 
witness for himself. He has been practicing law 
since November, 1880 or 1881. The date is very 
recent, and yet his knowledge of so interesting an 
event is so misty that he does not fix the year with 
precision. He has not lost any business in conse- 
quence of the defendant's charge against him, and 
his outlay, as stated in a bill of particulars, has 
been $2.60 for newspapers, $9.75 for car fare and 
extra clerk hire, and $1.50 for mail matter and tele- 
grams, and even these items are reduced upon his 
cross-examination to 80 cents for newspapers, 10 
cents for car fare, 12 cents for postage, and 30 cents 
for a telegram. The whole affair is so puerile that 
it seems unaccountable that the counsel on each 
side should have wasted over twenty pages of 
printed brief upon it.” But inasmuch as the law- 
yer got a verdict of $450, which was affirmed, he 
probably does not much care for the judicial 
sarcasm, 
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It seems that at Swansea Assizes, recently, Mr. 
Justice Stephen had occasion to complain of the 
annoyance caused in court by the continued ham- 
mering on board aship in the neighboring dock 
basin. Having sent once or twice to request that 
the noise might be discontinued, he despatched the 
high sheriff to the scene of tlhe annoyance, and he 
presently returned with the offending workmen. 
His lordship, after lecturing the men, told them 
that they must desist, adding that if it caused 
them inconvenience to stop hammering they must 
let him know. London 7'ruth remarks: ‘‘It must 
naturally cause workingmen inconvenience, and 
probably loss, to knock off work for an indefinite 
p-tiod in the middle of the day, and I fail to see 
by what right any judge can order them to do so, 
If the Swansea courts are unsuited for their pur- 
pose, by all means let steps be taken to improve 
them, but not in this way.” The Canada Legal 
News observes: ‘‘Mr. Justice Stephen met with a 
measure of success; a learned correspondent re- 
minds us that the late Mr. Justice C. Mondelet was 
not as fortunate, when he sent to the Regimental 
Band to stop playing upon the Champ de Mars in 
Montreal. It refused.” We do not see why the 
learned justice should conceive himself entitled to 
stop the industries of the community. Better move 
his court. Next we shall hear of his suppressing 
an auction or « singing school. If it is only a man 
practicing on a cornet we do not object. 





We are sorry to observe that Lord Justice Bram- 
well is in favor of cutting off the right of appeal 
in small cases. He says: ‘*‘ My objection is not that 
difficult questions do not arise when the dispute is 
forasmall amount, They do as much as when it 
is fora large one. Nor do I say that such appeals 
are vexatious, except in so far as the amount is so 
small as to make them so. My objection is that 
such appeals ‘do not pay,’ that prudent litigants 
should agree to do without them, and that as liti- 
gants will not be wise for themselves, the State 
should be for them. Suppose one man honestly 
believes that another owes him £20, and suppose 
the other as honestly believes he does not. What 
is to be done? They will not toss up to settle, for 
each would feel that they would be giving up the 
advantage of being in the right. They must get it 
settled for them by a court of law or an arbitrator. 
Would they not show good sense and good temper 
by agreeing that the first should be the final decision? 
This must be arranged before any decision is pro- 
nounced. For the one against whom it is pro- 
nounced, if he gave up his right to appeal, would 
do so without any return, besides which costs 
would have been incurred, increasing the tempta- 
tion to appeal. It may be said that litigants can 
so agree now. That is true, but they do not. _Liti- 
gants are ina state of quarrel, and do not agree. 
Each is satisfied that what the one proposes is for 
the disadvantage of the other. The result is that 
the law should do them this kindness,” This is 





not the spirit that has made Great Britain great. 
The determination to stand up for one’s rights, 
however small, is what has made the little island 
great, and that resolution should always be facili- 
tated. Lord Bramwell is the person, we believe, 
who advanced the doctrine that one travelling by 
railway ought to take his chances of the railway 
company’s negligence without recourse for dam- 
ages, in consideration of the great advantage of 
being transported. Perhaps we are stating it too 
strongly, but it was much to that effect. If his 
lordship denies it we will look it up. 


The fair sex have always been allowed to be 
sworn without taking their bonnets off, and now 
the question is discussed whether it is necessary 
for them to remove the glove. Lord Bramwell, it 
is said, never required it. He was arather impa- 
tient man, we believe, and probably could not en- 
dure the waste of the public time necessitated in 
removing a glove with, say, fourteen buttons. 





> 


NOTES OF CASES. 








N Mallett v. Lewis, 61 Miss. 105, it was held that 
an oral agreement to buy goods exclusively 
from a certain person for five years, if he sells as 
reasonably as others, is within the statute of frauds. 
The court, Chalmers, J., said: ‘‘The first contin- 
gency set up by the plaintiff, as liable to occur 
within the year, to wit: that the plaintiff might fail 
and refuse to sell the goods on as good terms as 
could be obtained elsewhere, is no contingency at 
all in the proper sense of the word. On the con- 
trary, it is an attempt to avoid the force of the stat- 
ute by saying that the adversary might within the 
year have refused to comply with his portion of it, 
and therefore his possible refusal makes the contract 
good. In other words, it is equivalent to saying 
that the contract is condemned by law; but inas- 
much as it is possible that the adversary party may 
break it, or be unable to comply with its terms 
within less than twelve months, it therefore escapes 
the condemnation of the statute. If the mere pos- 
sibility that one of the parties to a contract may 
within the year refuse or be unable to comply with 
its terms avoids the statute prohibiting verbal con- 
tracts which do not contemplate full performance 
within the year, it is apparent that the statute is at 
once at an end, since it is hard to imagine a case 
where such a replication to a plea of the statute of 
frauds could not be filed. A refusal to comply 
with the terms of acontract by one party usually 
releases the other, but the court never anticipates ¢ 
refusal in advance for the purpose either of uphold- 
ing, or of annulling the contract as made, It is 
also true that a contract for an indefinite time, as 
for instance, for life, or until the happening of some 
contingent, uncertain and expected event, is held 
not to be within the statute where the contract is 
strictly personal, and does not descend against the 
administrator of the promisor, because in such 
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cases the parties are supposed to have contracted in 
view of the uncertainty of life, and with full 
knowledge that death might ensue within the year, 
and thus end the contract. In such cases, as the 
contract was purely personal, and must end with 
life, it is held to be fully performed by death, and 
the court cannot say, from the terms of the agree- 
ment, that such was not the contemplation of the 
parties; but where the agreement, as in this case, 
stipulates in terms for a longer period than twelve 
months, the court is bound to see that the deliber- 
ate attempt of the parties was to bind each other 
verbally in the teeth of the statute for a longer pe- 
riod than one year. Where the time is indefinite, 
and supervening death may work completion within 
the year, the court will not infer an intention to 
violate the statute, but where two, five or ten years 
is expressly stipulated for, there is no room for in- 
ference, and the statute comes like a tyrant, and 
makes all unenforceable.” Disapproving, Doyle v. 
Dixon, YT Mass. 208. 


In Acker v. County of Anderson, 20 S.C. 495, it 
was held that a county is not responsible for injur- 
ies toa mule and buggy caused by the mule tak- 
ing fright ata placard placed ona public bridge 
without the knowledge of the county commission- 
ers, and removed by them as soon as it was brought 
to their attention. The court said: ‘‘This action 
was brought under this authority, and the only 
question was whether the plaintiff's injury was re- 
ceived ‘through a defect in the repair’ of Rocky 
river bridge. It appeared that the county commis- 
sioners had nothing to do with putting the placard 
on the bridge, which was placed there as a public 
place by some enterprising business man, intent on 
advertising the merits of the ‘force-pump,’ and that 
as soon asit was brought to their attention they 
had it taken down. If therefore any responsibility 
as to consequences arose out of the placard being 
on the bridge, it would seem not to attach to the 
county. Even if the commissioners had allowed 
it to be placed there, it is more than doubtful 
whether the county could have been made liable. 
The only matter for which the act gives an action 
against the county is ‘a defect in the repair of a 
highway, causeway or bridge.’ If there was no de- 
fect in this bridge there was no right of action 
against the county, and whether there was such a 
defect was a question of fact, which was submitted 
to the jury, upon what we must assume to have 
been a fair charge, as no complaint is made here on 
that point.” We should suppose that a court might 
hold, as matter of law, that a placard on a bridge 
is not a ‘‘ defect in a bridge.” 


In Roper v. Town of Laurinburg, 90 N. C. 427, it 
was held that a town may appropriate a reasonable 
amount of its funds to employ counsel to defend its 
police officers in actions for false imprisonment. 
The court said: ‘‘ The right of a municipal corpo- 
ration to provide an indemnity for its officers who 
may incur a liability to others in the bona fide exer- 





cise of their functions while engaged in the dis- 
charge of their duties, is too well settled by adju- 
dicatioxs, and too well founded in considerations 
of public policy to admit of controversy. It is so 
expressly declared in 1 Dill. Mun. Corp., § 98, and 
the references fully support the general proposition 
asserted in the text. The consequence might be 
most serious if such officers were to be left to strug- 
gle alone and unaided against every action that per- 
sons arrested may choose to bring upon an allega- 
tion of abused authority, though honestly exercised, 
in the maintenance of the public peace and the 
preservation of good order, and the results of 
which, though successfully defended, might prove 
disastrous to the officer. Within the range of this 
conceded power must be embraced the employment 
of counsel, and the payment of a reasonable com- 
pensation for their services, and the more necessary 
is it to a municipal body, such as this is, who have 
no regular and salaried legal adviser to resort to in 
case the occasion shall require. Such a right, lim- 
ited by a just responsibility for its exercise, must 
abide in the corporation as essential to its self-pro- 
tection, and the attainment of the ends for which 
it is formed. Adjudicated cases are not wanting 
in the reports which sustain this view, to some of 
which we will refer.” Citing Bancroft v. Lynn- 
Jield, 18 Pick. 566; Bobbitt v. Savoy, 3 Cush. 530; 
Hadsell v. Hancock, 3 Gray, 526; Sherman v. 
Carr, 8 R. I. 431. In the last case the 
court said: ‘‘Is it then one of the usual 
and ordinary expenses of a city to protect its 
officers, who, while exercising in good faith the 
functions of their office, have been found by the 
verdict of a jury to have exceeded the lawful pow- 
ers of that office and to have trespassed upon the 
rights of a citizen? If the power to indemnify an 
officer under these circumstances does not rest in 
that body who appropriate the money for all the 
legitimate duties of a municipality within its own 
province, the various executive officers of a city per- 
form their duties at the peril of an individual re- 
sponsibility for all their mistakes of law and of fact, 
however honest and intelligent they may be, and 
also at the peril of the possible mistakes of a jury 
naturally jealous of the rights of the citizen when 
brought in conflict with the exercise of official 
power. If the officer is thus responsible, he will 
naturally be too cautious, if not timid, in the exer- 
cise of his powers which must be frequently exer- 
cised for the protection of socity, before and not 
after a thorough investigation of the case in which 
he is called upon to act. * * * We know of no 
case in which, while the officer continues to act in 
behalf of the community, and not in his own be- 
half, it is held that the community cannot indemnify 
him.” 
aomasiciailigaciieiati 


AN ARTICLED CLERK’S DAY IN LONDON. 


oo out of Fleet street, just on the city 
side of Temple Bar (for be it premised we are 
speaking of days when the old Bar still retained its 
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local habitation), we find ourselves in a long, nar- 
row, dirty street, from which the sunlight is ex- 
cluded by grimy buildings crowded together on 
each side, and we notice at once a change in the 
character of the busy folk who hustle us on the 
narrow pavement. There is an indescribable shab- 
biness of apparel, a prevalence of garments which 
have long since seen their best days, and now pro- 
duce a tout-ensemble of threadworn rustiness, match- 
ing well with the colorless, hard-ground faces of 
their wearers. We do not need the sight of yon- 
der barrister scuttling along under full sail, with 
gown distended balloon-wise, and an ancient um- 
brella protecting a still more ancient wig, or of this 
pert clerk with an armful of papers, and an expres- 
sion of latent excitement on his worried face, to 
tell us that we are now amongst the lawyers, and 
that this is Chancery Lane. On our left rises the 
forbidding portico of the Incorporated Law Society 
building, which we pass not without a twinge of 
doubtful anticipation of the fast approaching day 
when we must mount the dreaded stairs and un- 
dergo the agonies of our ‘‘final,” and diving under 
the archway on our right we scurry past the his- 
toric Rolls Chapel, stumble up the steps skirting 
the desolate ‘‘ garden’ (oh, much enduring word), 
and enter that Pandemonium of noise and confu- 
sion known as “ Judges’ Chambers.” All round 
the room, behind the desks, are ancient and not 
too civil clerks, pursuing their several routine duties, 
with accustomed disregard of the shouting throng 
who occupy the large, central space, and straight- 
way we add our tribute to the din, and begin howl- 
ing in our loudest tones ‘‘ Field and Roscoe!” 
‘*Gregory!”? ‘*De Gex!” And so on through 
the list of opposing firms with whom we have busi- 
ness this morning. 

Do not suppose from the sudden rush to yonder 
corner, and the general scrimmage ensuing, that a 
football has been surreptitiously introduced into 
these strictly business precincts. Oh, no! The 
judge of the day has just come, and the fight is to 
get before him. A powerful porter guards the 
door leading tothe luminary’s presence, and cau- 
tiously opens that portal from time to time to let 
in those who have fought their way to the front. 
Our athletic training stands us in good stead here, 
and after a short, but lively struggle, we rush tri- 
umphant over a fat solicitor, and heedless of his 
objurgations soon find ourselves inside. The judge, 
whom , not being in the glory of his judicial attire, 
we regard as a dull and rather testy old gentleman, 
soon knocks off our little matters, and whilst we 
are still busy explaining, scribbles a few words on 
our summonses, hands them back to us, and we 
emerge as unceremoniously as we entered. The 
formal orders are soon made out, and stamped with 
the undecipherable blot which is supposed to rep- 
resent the judge’s signature, and now we are free 
of chambers for the day. Heated and excited we 
turn into the Rolls to look at the cause list, and 
take a hurried glance at Jessel disposing of motions 
at express pace, not without casting an envious 





glance on Chitty’s pile of briefs. That learned 
gentleman’s minutes must indeed be golden this 
morning; and who would recognize in the dry, old 
barrister of to-day the genial umpire of the ‘ Var- 
sity’ boat race to-morrow? 

Now for Mr. W.’s chamber. We cross the lane, 
enter the really noble gateway of Lincoln’s Inn, and 
make for our learned adviser’s abode in the New 
Square. He is, we find, in the Lord Justices’ 
Court, and thither we follow him. Half a dozen 
barristers, a couple of solicitors, one old woman, 
probably insane, and a score or so of that insignifi- 
cant but necessary class known as suitors, consti- 
tute the audience before whom the burly, vigorous 
Lord Justice James is carrying on an animated dis- 
cussion with a learned but sorely aggrieved Queen’s 
counsel, whilst his colleague, Mellish, sits by in 
dignified silence, perhaps cogitating Bacon’s dictum 
that ‘‘it is no grace in a judge first to find out that 
which he might have heard in due time from the 
bar, or to show quickness of conceit in cutting off 
counsel too short.’ Certainly, Bacon is no author- 
ity in James’ estimation, The gentleman we are in 
search of speedily joins us, and receiving a blank 
sheet, with the indispensable fee marked thereon, 
patiently listens to our verbal instructions, and 
promises an opinion in time for to-night’s post. 

Our next destination is Somerset House, that 
huge pile of desolate quadrangles and interminable 
corridors, wherein the Inland Revenue Department 
houses its enormous staff. Our business is with the 
Legacy and Succession Duty Division, where we 
have to pass an account, a task of all others most 
distasteful to our souls. Every estate in the king- 
dom comes under the scrutiny of this inexorable 
bureau, and so complete and far reaching is its 
network that sooner or later the smallest and most 
obscure succession gets captured therein. And not 
only must the accounts of all, from the Duke of 
Westminster down to Jones, the little country shop- 
keeper in Northumberland, pass and pay toll, but 
these accounts must all be conformed to certain 
procrustean forms, and vouched throughout. It is 
amatter of perfect indifference to yonder bland 
and smiling clerk whether item 6 of schedule X is 
a matter of £5 or £5,000. All he knows is that it 
is not ‘‘in form.” His politeness is only exceeded 
by his firmness, and he is bound to win in the long 
run, so we can only make a careful note of his re- 
quirements, and send them down to our country 
client for him to comply with as best he can. 

We have one more call to make before we leave 
the building, and we make our way across to the 
probate office in the southeastern corner. Here we 
have to search a will, nor are we the only persons 
on alike errand bent. Observe these two women 
poring with blank countenance over the closely 
written pages of yonder ponderous folio. They 
will probably pass the whoie day here, and make 
life miserable for the unhappy attendants, who 
conscious of impending fate, are all furtively 
watching the pair, and casting about for some 
means of escape. Vain hope! The stern glances 
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of the elder female fixes upon yon unoffending 
youth ; she summons him to her side, and the inves- 
tigation commences. Her first demand is for ‘‘ the 
man who wrote out that,” and as it is evident that 
nothing short of the production of the original will 
and its collation on the spot, with the transcript, 
will satisfy her doubts, we leave poor Jackson in 
her ciutches, reflecting that after all a berth in the 
civil service may have its drawbacks. Never did 
we visit this well-hidden office without finding 
there a more or less numerous gathering of legacy 
hunters, but how they get there remains a mystery 


. Other public offices lie open and conspicuous to the 


passer-by, and are never invaded by the profane 
feet of the laity. This one, huddled away down a 
pair of back stairs in an obscure corner of an inner 
quadrangle, seeks privacy in vain. 

And now, at last, for Westminster. We pass the 
Horse Guards with its glittering troopers, the less 
obtrusive Admiralty, and the splendid mass of the 
new Treasury, and crossing the grand old Hall, 
with its usual throng of applewomen, witnesses, 
lawyers and policemen, enter the Court of Ex- 
chequer, where Kelly, last of the chief barons, pre- 
sides, patriarchal and garrulous. You will notice 
that the learned gentleman who happens to be ad- 
dressing the court at the present moment occupies 
alittle pen all to himself, instead of being mixed 
with the general throng of his compeers. He is 
Mr. Webster, the present ‘‘tubman” of the court, 
and by right of his mysterious title occupies his 
“tub.” Have the Judicature Acts swept away 
even this old custom? 

Our object being to see the list for to-morrow, 
which is not yet ready, we have half an hour to 
spare, and where can we spend it better than in the 
Abbey, just across the street? In three minates we 
epitomize many a great lawyer’s career passing 
from Westminster Hall through St. Stephen’s into 
the Abbey, and con for the hundredth time the fa- 
miliar inscriptions. A half hour quickly passes. 
Returning to the court we find the cause list ready, 
and resigning ourselves to the sulphurous discom- 
fort of the underground railway we are soon back 
in the city, where the gas-lights gleam confusedly 
through the fast thickening fog. An _ hour's letter 
writing finishes the office day, and we make tracks 
homeward to resume with what spirit we can our 


study of Haynes’ Equity.” 
A. B. Mi. 


—————@ — 


INSANITY—WRIT OF ERROR. 
WISCONSIN SUPREME COURT, MAY 15, 1884. 


CROCKER V. STATE.* 


A writ of error may be issued only to review final judgments 
in actions triable by jury as matter of right. 

Under Rev. Stat. 1878, 8 4700, the right to trial by jury does 
not extend to the determination of the insanity of a party, 
and a writ of error does not lie to review the same. 


-_ to Circuit Court, Milwaukee county. 





*8. C., 19N. W. Rep. 435. 





The plaintiff in error being under arrest and about 
to be tried for the offense of having written and sent 
through the post-office athreatening letter for the 
purpose of extorting money, and the court having 
been informed by the district attorney in writing that 
there was a probability that the prisoner was then in- 
sane, and thereby incapacitated to act for herself, and 
ought not, for that reason, to be then put upon her 
trial, and praying that an inquisition into her mental 
condition be then and there ordered and had by the 
court in a summary manner, either by a jury or other- 
wise, as to the said court might seem meet, as pro- 
vided by Rev. Stat., § 4700, the court did then and 
there order an investigation as prayed forin said ap- 
plication; whereupon a jury was impaneled and sworn 
for the purpose, and the investigation thereupon pro- 
ceeded, and at the close thereof the jury, under the 
charge of the court, found and rendered a verdict that 
the prisoner wasthen insane. Thereupon the trial of 
the offense was, on motion of the district attorney, in- 
definitely postponed, and the court thereupon ordered 
that the prisoner be confined in one of the hospitals 
for the insane, as provided by law, to wit, the Milwau- 
kee Insane Asylum at Wauwatosa, there to be held in 
the custody and care of the superintendent, as the law 
directed; and to be received, confined, and treated by 
such superintendent as other insane persons are kept 
and treated’therein; and upon her recovery from such 
insanity to notify the sheriff thereof, and thereupon 
deliver her to him to be dealt with according to law. 
To review that order this writ of error is brought. 

David W. Small, for plaintiff in error. 

W. C. Williams, district attorney, for defencant in 
error. 

CassopAy, J. Can such an order be reviewed by 
this court on writ of error? The learned counsel for 
the plaintiffin error has made no reference to the 
question, and no authorities have been cited upon itin 
behalf of the State. At common law, such writ could 
only be brought upon a final judgment, or an award in 
the nature of a final judgment. Finch v. Ranow, 1 Ld. 
Raym. 610; 8. C., 3 Salk. 145; Rex v. Dublin, 1 Strange, 
536; Juquesv. Cesar, 1 Saund, 101, note; Samuel v. 
Judin, 6 Fast, 386; Tyler v. Hamersly, 44 Conn. 409; 2 
Burrill, Pr. 132; Lill v. Bloomer, 1 Pin. 283; Merril v. 
Rollin, id. 411; Dean v. Williams, 2 id. 91; Wheeler v. 
Scott, 3 Wis. 362; Paine v. Chase, 14 id. 653; Jenks v. 
State, 16 id. 333; Eaton v. Gillett, id. 546; Crilley v. 
State, 20 id. 244; 1 Archb. Crim. Pr. & PI. 623, *199. A 
writ of error does not lie to review an order. Paine 
v. Chase, supra; Jenks vy. State, supra; Eaton v. Gillett, 
supra; Shannon y. State, 18 Wis. 604. Tt does not ex- 
tend to a decree or judgment in an equity ease. Dela- 
plaine vy. Madison, 7 Wis. 406; Howes v. Buckingham, 
13 id. 442; Costello v. Burch, 25 id. 477. Such was the 
writ which was preserved by the Constitution. Sec- 
tion 21, art. 1. The statute has not enlarged the func- 
tions of the writ. Delaplaine v. Madison, supra; 
Smith v. Thorp, 7 Wis. 514; Howes v. Buckingham, 
supra. 

In fact, the statute expressly provides that writs of 
error in criminal cases may issue, and bills of excep- 
tions may be served, noticed, and settled, in the man- 
ner and within the time provided by law in civil cases. 
Rev. Stat., § 4724. And in civil cases it provides that 
writs of error may issue to review final judgments in 
actions triable by jury, except actions for divorce. Id. 
§ 3043. 

It seems to follow that the order in question being 
made before any ‘final judgment’ had been pro- 
nounced, cannot be reviewed upon this writ of error. 
The same is true for another reason, even if the order 
made upon this collateral issue be construed as in the 
nature of a final judgment. The statutory provision 
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that the writ **may issue to review final judgment in 
actions triable by jury,” clearly means actions so tri- 
able as a matter of right. Sections 5,7, art.1. Since 
the constitutional right must ‘** remain inviolate,” it 
cannot be taken away in any class of cases where it ex- 
isted when the Constitution was adopted. Norva! v. 
Rice, 2 Wis. 29; Gaston v. Babcock, 6 id. 503; Stilwel 
v. Kellogg, 14id. 461; Mead v. Walker, 17 id. 189; Con. 
Ins. Co. v. Cross, 18 id. 109; Dane Co. v. Dunning, 20 
id. 210; Bennett v. State, 57 id. 69; 8. C., 14 N. W. Rep. 
912. It has been held in several of the States that this 
right of trial by jury does not extend to proceedings 
to commit infants to the industrial school or house of 
refuge. Ex parte Crouse, 4 Whart. 9; Prescott v. State, 
19 Obio St. 184; Ex parte Ah een, 51 Cal. 280; Jn re 
Ferrier, 103 Ill. 867. See Milwaukee 1. S. v. Milwaukee 
Co., 40 Wis. 328. Nor does it extend tothe determina- 
tion of the mere insanity of a party. Gaston v. Bab- 
cock, supra; Shroyer v. Richmond, 16 Ohio 8t. 455; 
Hagany v. Cohnen, 29 id. 82. 

Atcommon law, if a person, after committing a 
crime, became insane, he was not arraigned during his 
insanity, but was remitted to prison until such inca- 
pacity was removed. The same was true when he be- 
came insane after his plea of not guilty and before 
trial. If however there was any doubt as to whether 
the party was insane, the question was usually tried 
in a summary way by ajury. 1 Hale P.C. 34, 35; 4 

“Bi. 24, 25;1 Archb. Crim. Pr. & Pl. 22, 23; Com. v. 
Braley, 1 Mass. 103; Com. v. Hathaway, 13 id. 299; 
Freeman v. People, 4 Denio, 19, 20; The Queen v. Goode, 
7 Adol. & E. 536. In such cases however it was in the 
discretion of the court whether to try the preliminary 
question of insanity by a jury, or to adopt some other 
mode. Id. 

In The Queen v. Goode, supra, the attorney general 
prayed an inquest, which was immediately granted, 
and the investigation was proceeding ina summary 
manner, when Lord Denman, C. J., stopped the prose- 
cution from calling further witnesses, and declared, 
in effect, that it was unnecessary to ask the prisoner 
whether he wished to cross-examine the witnesses, or 
to say or prove any thing for himself, and virtually 
charged the jury to return a verdict of insanity, which 
they did. Thereupon the prisoner was ordered into 
safe custody until the queen’s pleasure should be 
known. 

Our statute has adopted substantially the same prac- 
tice. It provides that when any person is indicted or 
informed against for any offense, if the court shall be 
informed in any manner that there is a probability 
that such accused person is, at the time of his trial, 
insane, and thereby incapacitated to act for himself, 
the court shall, ina summary manner, make inquisi- 
tion thereof by a jury or otherwise, as it deems most 
proper; and if it shall be thereby determined that such 
accused person is so insane, his trial for such offense 
shall be postponed indefinitely, and the court shall 
thereupon order that he be confined in one of the 
State hospitals for the insane, etc. Rev. Stat., § 4700. 
Here the proceedings were strictly in accordance with 
the statute. The validity of the statute is not ques- 
tioned. By it, if not without it, the court was author- 
ized, in a summary manner, to make inquisition of the 
then present insanity of the prisoner, by a jury or 
otherwise, as it deemed most proper. The inquisition 
had was only preliminary to the trial of the offense. 
It led no bearing upon the guilt of the prisoner 
Inve J. B., 1 Mylne & C, 538. It was entirely collateral 
to the main trial, which was indefinitely postponed 
until the prisoner’s sanity and capacity to act for her- 
self on such trial] should be restored. The statute cer- 
tainly did not give a jury trial asa matter of right 
upon such collateral issue. It says ‘‘thecourt shall” 
make inquisition thereof ina summary manner, by 





jury or otherwise, ‘as it deems most proper.” Un- 
doubtedly it may, in a proper case, make such inquisi- 
tion by a medical commissioner or otherwise. The 
method of making inquisition is left to the discretion 
of the court. So it appears that atrial by jury of such 
preliminary and collateral issue was not a matter of 
strict right prior to the Constitution. ‘There are,” 
said Sir Mathew Hale, ‘‘two sorts of trials of idiocy, 
madness, or lunacy; the first, in order to the commit- 
ment or custody of the person and his estate, which 
belongs to the king, either to his own use and benefit, 
as in case of idiocy; or to the use of the party, in case 
of accidental madness or lunacy; and in order here- 
unto there issues a writ or commission to the sheriff 
or escheator, or particular commissioners, both by 
their own inspection and by inquisition to inquire, 
and return their inquisition into chancery; and there- 
upon a grant or commitment of the party and his es- 
tate ensues; and in case the party or his friends find 
themselves injured by the finding him a lunatic or 
idiot, a special writ may issue to bring the party before 
the chancellor, or before the king, to be inspected.” 
1 Hale P. C. 33. Certainly the chancellor had juris- 
diction togrant the writor commission of lunacy. 
Lord Ely’s case, 1 Ridg. Parl. Cas. 578; Ridgway v. 
Darwin, 8 Ves. Jr. 65; Jnre Monahan, 9 Ir. Eq. 253. It 
was issued,as ‘‘ the prerogative of the crown” (Ex parte 
Barnsley, 8 Atk. 171), “ the political father and guard- 
ian of all his subjects.’’ Lord Ely’s case, supra. Hence 
where the return tothe commission was unsatisfac- 
tory to the chancellor, he would quash the same and 
issue anew commission. Ex parte Roberts, 3 Atk. 5; 
Ex parte Barnsley, supra; Ex parte Cranmer, 12 Ves. 
Jr. 445; Ex purte Atkinson, 1 Jac. 333; Jn re Holmes, 4 
Russ. 182; In re Bruges, 1 Mylne & C. 278. “It is a 
practice by no means uncommon, in cases of lunacy,” 
said Lord Eldon, ‘that when the lunatic cannut be 
removed to the jury, and it is inconvenient for the 
jury to go tothe lunatic, one or two of the jury ex- 
amine the lunatic, and report their observations to the 
rest.’’ Ea parte Smith,1 Swanst.7. The same cau- 
tious chancellor held that the issuing of the commis- 
sion was in the discretion of the court. Ex parte Tom- 
linson, 1 Ves. & B. 57. 

We are not called upon to determine whethera party 
who is aggrieved by being wrongfully found to be a 
lunatic has any remedy by way of traversing the in- 
quisition, as formerly (Ex parte Wragg, 5 Ves. Jr. 450; 
id. 833; Sherwood v. Sanderson, 19id. 280; Ju re Bridge, 
6 Jur. 69), or by appeal or otherwise. It is enough to 
know thata writ of error will not lie. 

From what has been said, and the fact that writs of 
error are only authorized to review final judgments in 
actions triable by jury asa matter of right, it follows 
that the writ of error was improvidently granted, and 
is therefore dismissed. 


—_——_—_¢—__—. 


INSURANCE—FORFEITURES—WHEN ENFORVED 
WISCONSIN SUPREME COURT, MAY 15, 1884. 
EWALD v. NORTHWESTERN Mot. LIFE Ins. Co.* 
The rule that forfeitures are not favored, and will not be 
judicially declared if the rights of the parties can be saved 
without, will not be enforced unless it can be done with- 

out violence to the contract of the parties. 

A person who is assured by a life insurance company will be 
presumed to understand the various provisions for forfeit- 
ure contained in his policy, by which \e may suffer loss 
through his own fault, and cannot complain of hardship 
occasioned by the forfeiture of his policy where he suffers 
voluntary default. 


*S. C., 19N. W, Rep, 513. 
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Where the language of a contract for life insurance clearly 
shows a purpose to forfeit the entire policy on a failure to 
pay the interest and premiums, and such forfeitures are 
essential to the existence of the company, a forfeiture will 
be declared. 


| meee from County Court, Milwaukee county. 


E. G. Comstock, for respondent. 
D. G. Hooker, for appellant. 


OrtoN, J. This suit is brought upon a policy of 
endowment insurance, issued by the company to the 
plaintiff, bearing date June 3, 1867, to recover four- 
tenths of the $1,000 of insurance and interest, on the 
ground of full payment of the cash premiums and of 
the interest on the premium notes for such years. 
After the first four years from the date of the policy 
the plaintiff failed to pay any tuore cash premiums, or 
to give any more premium notes, or to pay any more 
interest upon the premium notes given for such years, 
and the defendant company declared a forfeiture of 
the whole policy, and notified the plaintiff thereof. 

The plaintiff claims (1) that by the terms of the pol- 
icy he is entitled to four-tenths of the whole insur- 
ance, because he has fully paid the cash premiums and 
interest on the premium notes for such years, if he 
had entirely failed to give the premium notes and to 
pay thecash premiums and the interest on the pre- 
mium notes which he gave for the first four years 
thereafter, during the life of the policy; and (2) that 
there were dividends of surplus, from year to year, 
due him from the company, sufficient to pay such in- 
terest. 

The defendant contends (1) that by the terms of the 
policy it could be forfeited in toto by the company 
upon the failure of the assured to pay the interest in 
cash upon such premium notes at the end of each year 
during the time of the polley; and that (2) the policy 
should have such a construction, if possible, because 
absolutely necessary and essential to the continued 
business of the company in this department of insur- 
ance, and to any estimates of future resources, divi- 
dends or liabilities upon the basis of interest paid on 
all premium notes outstanding, and the anticipation 
thereof, as one of the certain and permanent resources 
of the company for such purposes. 

The last consideration may reasonably affect the 
rule that forfeitures are not favored, and will not be 
judicially declared if the rights of the parties can be 
fully saved or secured without. Or the rule of for- 
feiture may be stated as in Hall v. Delaplaine, 5 Wis. 
206, and Button v. Schroyer, id. 598; it will be miti- 
gated or relieved against when itcan be done without 
violence to the contract of the parties. The law in re- 
spect tu forfeiture of contracts is really elementary, 
and is as claimed by the learned counsel of the respond. 
eut. See authorities cited in his brief. With the 
rules in respect to forfeitures established in those cases, 
and the ordinary rules of interpretation ‘‘to give the 
language its just sense, and to search for the precise 
meaning to give the contract the sense in which the 
promisor believed the other party to have ac- 
cepted it, or in which he had reason to sup- 
pose it was understood by the promisee,’’ and the 
practical interpretation of the contract, by the prac- 
tice and conduct of the parties under it, in view, we 
shall endeavor to place the proper construction upon 
it. I will not incumber and confuse the question by 
quoting more of the language of the policy than abso- 
lutely necessary to its elucidation, or obscure it by re- 
dundancy. 

The matter of difference bet ween the parties has al- 
ready been sufficiently stated, and I will first quote 
those clauses of the policy by reason of which the de- 





fendant claims it to have been completely forfeited and 
determined, and then the clauses by reason of which 
the plaintiff claims the policy to be valid to the extent 
of four-tenths of the whole amount of the insurance, 
as a paid-up policy for four years, and only forfeited 
astotheremainder: First. After stating the considera- 
tion of the annual premium note, the language in 
brackets is ‘‘ the interest upon which must be paid an- 
nually, in cash, at the date of the maturity of the an- 
nual premium.” Second. After stating the terms of 
such proportion of tenths, as the complete payment of 
the annual premiums at the time of the default, the 
language is: *‘ Butin order to secure such proportion 
of the policy allpremium notes must be taken up or 
the interest thereon be paid annually, in cash, on the 
date of the annual maturity of the premium, until the 
notes are cancelled by returns of the surplus, or the 
whole policy will be forfeited.’’ This language has the 
effect as a condition (1) tothe payment of any portion 
of the insurance less than the whole, and (2) to avoid 
the forfeiture of the whole policy. If the notes are 
paid and taken up, or cancelled by returns of the sur- 
plus and divinends, then of course the interest thereon 
ceases; butif they are not,the interest must all be paid 
when due. Third. The first premium note given at 
the date of the policy for the first year, and the other 
three notes also, after stating the interest at 7 per 
cent per annum, the language is, ‘* which interest shall 
be paid annually or the policy be forfeited.”” At the ex- 
piration of the policy by death or limitation of time, 
the provision for payment is followed by the language, 
“the balance of the year’s premium and all notes 
given for premiums, if any, being first deducted ther: 
from.’’ The fourth express condition of the policy 
that “in every case where this policy shall cease, cr 
become null and void, all payments thereon shall be 
forfeited to the company.” It will be seen that there 
are four express conditions, or four repetitions of 
the same condition, upon which the whole policy and 
insurance will become forfeited at the option of the 
company. These provisions are so plain, clear and ex- 
plicit that there can be no ambiguity, uncertainty or 
doubt. Ifin any or all of these specified cases the 
policy may, notwithstanding, be valid and effectual to 
secure to the assured the proportion of tenths of the 
insurance so provided for in another part of the policy 
then all the above conditions and provisions are ren- 
dered entirely nugatory,and are in effect stricken from 
the policy. Forif the payment of the cash premiums 
and of the interest for the first year is not made, or the 
premium note given,the policy would of course not take 
effect for any purpose, and it would not be proper to 
call ita forfeiture. If after the payment of the pre- 
miums and interest for the first year had been fully 
made, and no future premium notes given, or future 
premiums or interest paid, the policy would still be ef- 
fectual for one-tenth of the insurance, then in no case 
can there be a forfeiture of the whole policy, as pro- 
vided for in the above contingencies. 

We will now consider the provision or provisions of 
the policy which are claimed to have such a sweep- 
ing effect upon all these express conditions of forfeit- 
ure. 

1. The policy provides that if default be made in the 
payment of any premium, the company is to pay the 
assured “‘as many tenth parts of the original sum as- 
sessed as there shall have been complete annual pre- 
miums paid at the time of such default.” This clause 
is followed by the above specified condition of forfeit- 
ure, beginning with the qualifying words ‘ but in or- 
der to secure such proportion,” etc. In short, the pro- 
vision so qualified is that on the default of the pay- 
ment of premiums the company shall pay as many 
tenths as the years in which all payments have been 
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made; but to secure such proportion, all the premium 
notes must either be taken up or the annual interest 
thereon paid in cash when due, from year to year, “or 
the whole policy will be forfeited.’’ This disposes of 
one clause upon which the learned couusel for the re- 
spondent relies. 

2. The policy provides that ‘“‘if the said premiums, 
or the interest upon any note, shall not be paid on or 
before the days mentioned for the payment thereof at, 
etc., or to, etc., the company shall not be liable for the 
payment of the whole sum assured, but only for such 
part thereof as is expressly stipulated above, and the 
remainder shall ceaseand determine.’’ On casual 
reading this might seem to conflict with these several 
explicit clauses of total forfeiture, by reason of the in- 
terest not being paid. But if this conflict can be 
avoided by any other reasonable construction of this 
provision from the language itself, itis of course the 
duty to so construe it. “‘If the premiums are not 
paid,” is followed by the disjunctive “ or if the inter- 
est isnot paid.’’ If eitheris not paid presupposes that 
one has been paid. Then what is the sense on this 
necessary hypothesis? Why, most clearly, if the said 
premiums for any one year have been paid, or if not 
so paid, the interest upon any note or upon all the 
notes outstanding has been fully paid; that is, so long 
as such notes shall run and bear interest; then the as- 
sured may be entitled to as many tenths as the years 
in which such premiums were paid. The interest on 
any one note cannot be said to be paid annually in 
cash, and fully paid, for only a small part of the time 
in which such note runsoris outstanding. This suit 
is brought after the expiration of the policy. The con- 
dition of recovery of any thing upon the policy by this 
clause is that the interest on any or all of such out- 
standing notes shall haveall been paid. Another form 
of the sentence, with the same sense, may be adopted, 
and that is, ifthe premiums up tothe time of the de- 
fault and the whole interest on any premium note 
have been fully paid, then a recovery may be had for 
such proportion as may be due by reason of the full 
payments of certain years. To illustrate: The plaintiff 
brings this suit long after the expiration of the eleven 
years’ time of the policy, and demands $400, as the four- 
tenths of the whole insurance, because he has paid 
fully for four years. The defense is that may be true, 
but he has not paid the interest on the first four pre- 
mium notes, which has been accruing from year to 
year since that time, and for that reason a forfeiture 
is demanded of the whole policy. ‘Those premium 
notes have not been taken up or paid, and they will 
continue to bear interest until they are so taken up or 
paid. They become due only at the expiration of 
eleven years, the limitation of the policy, or at the 
death of the assured, by their terms. The interest 
thereon has been anticipated and appropriated by the 
company, as a fund certain to be paid, and paid in 
cash, and annually, so that the future interest upon 
such interest may be realized by the company. 

We may say thereforethat ‘“‘the interest upon any 
note’’ means the whole interest on any note, without 
doing violence to the language of this clause of the pol- 
icy. Such is the clear and obvious meaning of the lan- 
guage, and there is therefore no conflict between this 
provision and the other provisions quoted above. But 
if the language might possibly mean, as claimed by the 
learned counsel of the respondent, from all the provis- 
ions of the policy constituting one general scheme, 
construed together, to effectuate and carry out what 
the parties must have intended, such a construction 
would be compelled in order to give any force to sev- 
eral other provisions, perfectly clear and explicit, and 
to make such a method of insurance practicable and 
safe both to the insurer and the insured: First, the 
interest upon the premium nctes is payable annually, 








and in cash; second, at the expiration of the policy 
the balance unpaid of the premiums, and of the notes 
given for premiums, is deducted from the insurance; 
the notes cannot include the interest, for that is pre- 
sumed to have been already paid in cash, and at the 
proper time; third, the surplus or dividend is applied 
to the payment of the principal of the notes, pro tanto, 
and such was the practice during the first four years 
without question, and the interest was paid in cash at 
the end of each year; fourth, by the construction con- 
tended for by the learned counsel of the respondent, the 
policy would not be an eleven-year policy, or uutil the 
death of the insured, but a yearly policy or policy for 
one year. If the payments are all made for the first 
year the assured may then stop and demand under 
this policy the one-tenth of the whole amount, or $100, 
and then give his premium note, and pay the cash pre- 
miums and interest, and have an assurance for another 
year. If the law allowed the compauy to do this kind 
of business, most certainly the company would find it 
most unprofitable to do so. But this isnot the scheme 
of endowment insurance. The company are compelled 
to forfeit all policies on the failure to pay the interest 
annually in cash by the exigencies of their business, 
on this plan of life insurance. The theory that this 
system of giving premium notes is analogous to the as- 
sured paying the money to the company aud borrow- 
ing it back upon annual interest, does not create one 
single reason against the above construction of the 
policy. The interest is made, and would be as impor- 
portant to the company, and its prompt annual pay- 
meut as necessary to their business by one theory as 
by the other. It was not only the practice of the 
plaintiff under this policy during the first four years to 
pay the interest annually in cash, and apply the divi- 
dends on the principal of the notes, but from the evi- 
dence it was and had been the invariable practice of 
the company to require and have the same to be so 
done, and in default of the payment of the interest in 
this way, to forfeit the whole policy, and this practice 
was made the basis of their future plans of business, 
and indispensable to them, and the plaintiff is pre- 
sumed to have had notice ofit. Fuller v. Mad. Mut. 
Ins. Co., 36 Wis. 599. 

It is forcibly said in New York Life Ins. Co. v. Stat- 
ham, 93 U. 8. 24, by Mr. Justice Bradley: ‘‘All the cal- 
culutions of the insurance company are based upon the 
hypothesis of prompt payment. They do not calcu- 
late on the receipt of the premiums when due, but upon 
compounding the interest upon them. It is on this 
basis that they are enabled to offer assurance at as fa- 
vorable rates as they do. Forfeiture for non-pay- 
ment is a necessary means of protecting themselves 
from embarrassment.” 

In Tait v. New York Life Ins. Co., 4 Big. 479, Em- 
mons, J., said: ‘* Out of agiven number of insured per- 
sons statistics show that there will be, on an average, 
a certain proportionate number of deaths each year, 
and in a mutual scheme the premiums to be paid 
each year by the whole number insured are fixed at 
such an amount as will make their sum total just suffi- 
cient to meet the losses arising from the average 
deaths during the year, and to provide for the unfore- 
seen fluctuations of the law of average and other con- 
tingencies, including necessary expenses. If time 
were thus held not to be the essence of these unilat- 
eral life insurance contracts, it is difficult to see how a 
mutual company can escape ultimate, if not speedy, 
bankruptcy.” 

No other consequence than a complete forfeiture is 
contemplated from the non-payment of the interest. 
It is only from default alone in the payment of the 
premiums that the policy may be valid for a propor- 
tion of the insurance. Where a forfeiture of the en- 
tire policy is as necessary and essential to the very ex- 
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istence of this plan of insurance, and to the continued 
business of the company thereon, and the language of 
the contract is so clear and explicit, and its sense so 
obvious, and the object and purpose so apparent, and 
when the cause and reason of the forfeiture have been 
so fully established, asin this case, the court cannot 
hesitate to so declare it. There can be no good reason 
of public policy, equity, or common justice, and no 
well-reasoned judicial decision of other courts against 
it, in such a case, or undersuch a policy. The con- 
tract and the law both force it, and to allowa recoy- 
ery of any proportion of the insurance in such a case 
would be a repudiation of the contract of the parties, 
and a substitution of one never made or contemplated 
by them. 

This view of the case, and such a construction of the 
contract of insurance, have been sanctioned and ap- 
proved by several late decisions of other highly re- 
spectable courts in cases of the same form of policy, 
and in cases where some of the same provisions in the 
policy existed, but not the several conditions of for- 
feiture as in this. We shall cite only such cases as are 
found and commented on in the very able briefs of 
the learned counsel. In doing so however any ex- 
-tended quotations from the opinions in those cases 
will not be necessary; but any additional reasons 
therein not given above may be noticed. 

In Ohde v. N. W. Life Ins. Co., 40 Lowa, 357, the pol- 
icy did not contain the several conditions of forfeiture 
for non-payment of interest on the notes found in this 
policy, and yet the court construes the second condi- 
tion of the policy upon which the plaintiff relies in this 
case torequire the payment of the interest on the 
notes as a condition precedent to the recovery of any 
proportion of the insurance. The same in Symonds y. 
N. W. Life Ins. Co., 23 Minn. 491; N. W. Life Ins Co. 
v. Little, 56 Ind. 504; Ins. Co. v. Bonner, 36 Ohio St. 51; 
Fithian v. Same, 4 Mo. App. 386. 

In New York Life Ins. Co. v. Statham, 95 U. S. 24, 
supra; Manhattan Life Ins. Co. v. Buck, id., the 
clauses of forfeiture were as to the non-payment ofthe 
premiums, and it was held thatthe company were 
legally entitled to the forfeiture; but in the latter case 
it was held by a majority of the court, that the great 
civil war having intervened to prevent the payments, 
the assured was equitably entitled to what his inter- 
est in the policy, by reason of the former payments, 
was worth; but there are strong dissenting opinionsin 
that case that even such acause Was not an excuse to 
prevent a full forfeiture of the policy. The opinion of 
Mr. Justice Bradley as to such causes of full forfeiture 
is especially applicable to this case: ‘*The contract is 
not for an assurance fora single year, with a privilege 
of renewal from yearto year by paying the annual 
premium, but it is an entire contract of assurance for 
life (11 years), subject to discontinuanceand forfeiture 
for non-payment of any of the stipulated premiums. 
Such is the form of the contract and such is its char- 
acter. * * * Each installment is, in fact, part 
consideration of the entire insurance for life; * 2 
the whole premiums are balanced against the whole 
insurance.” 

In St. Louis IM. Life Ins. Co. v. Grigsby, 10 Bush, 310, 
the terms and conditions of the policy were almost 
exactly the same as in this case. The court held how- 
ever that the interest on the premiym notes might be 
paid in dividends, without citing any provision of the 
policy allowing it. Here it is to be paid in cash, the 
whole of it at the end of the year, and the dividends 
are applied upon the notes to reduce their principal. 
In that respect the two policies may be different. By 
this policy, when the time of its expiration arrives, the 
unpaid cash premiums, and the balance of the prem- 
ium notes after the deduction of the dividends there- 
from, are tobe deducted from the insurance, and 





nothing is said about the interest which was to be 
paid annually in cash, and therefore to be compounded 
ifnot paid. The yearly interest, when due, consti- 
tutes a new principal bearing interest, and would not 
be included in the term “notes.’”’ It is cash interest, 
to be paid promptly, while the principal of the notes 
need not be paid at all, but remains to be deducted 
from the insurance at the end of the policy. It is ad- 
mitted in that case that the condition of the policy 
was that the entire policy might be forfeited for non- 
payment of the interest, but that such forfeiture was 
in the nature of a penalty; but the court refuses to en- 
force such a condition because it may be compensated 
inthe same way as the non-payment of the premiums. 
By what warrant of law or construction is the non- 
payment of the interest placed upon the same footing 
as the non-payment of the cash premiums, when the 
contract of iusurance makes the first a condition pre- 
cedent to the recovery of any part of the insurance, 
and the second forfeits that part only forthe years be- 
youd the full payment, and allows a recovery of a pro- 
portion asto the time in which the premiums were 
paid? Such a broad license of equitable construction 
of a contract, where time is made the essence in re- 
spect to the performance of conditions, upon which 
the very business of life insurance depends, cannot be 
approved. 

In Talt v. N. ¥. Life ms. Co., U. S. Cir. Ct. (Tenn.), 4 
Big. Ins. Cas. 479, the policy provided fora full for- 
feiture on non-payment of the premiums. Inan elab- 
orate and most able opinion of Judge Emmons, it was 
held that the condition was essential to the business of 
the company, and the time of payment was the essence 
of the contract, and that the intervention of the civil 
war even would not excuse the non-performance, or 
affect the company’s strict right of forfeiture of the 
whole policy. But in Hancock v. The Same Company; 
in the United States Circuit Court for the District of 
Kentucky, reported in the same volume, page 488, in a 
similar case, it was held that the assured, being pre- 
vented by the civil war from further payment, after 
several years’ payment of the yearly premiums, might 
recover in equity such damages as the plaintiff might 
have suffered in the matter, not however on the crite- 
rion of the actual premiums paid in the years before the 
default caused by the war. Thelegal right of the com- 
pany toa full forfeiture of the policy was conceded, 
but the intervention of the war was supposed to have 
raised an equity in favor of the assured; that is, that 
under the peculiar circumstances the company ought 
in equity and good conscience to allow the assured 
something onthe policy. But this ruling was opposed 
to numerous authorities cited by Judge Emmons in 4 
Big., supra, in cases of interruption of performance of 
such contracts by war. When by a great preponder- 
ance of authority, it is held that even war, by which 
performance has becomeimpossible, will not affect the 
right of an insurance company to declare an entire for- 
feiture of the whole contract, in which strict perform- 
ance of conditions is made essential, and in default of 
which a forfeiture of the entire contract is stipulated 
in clear and unmistakable terms, what should be said 
of the Grigsby case, supra, of Ohde v. Ins. Uo., swpra4 
Little v. N. W. M. Life Ins. Co., supra, and Dutcher v. 
Brooklyn Life Ins.Co., 2 Cent.L.J.153,or 4 Big. Ins. 665, 
and perhaps some other cases, where the assured, not 
only without cause or excuse, but willfully and per- 
sistently refused to pay the interest on the premium 
notes, and where the contract in clear terms makes 
sucha default the condition of complete forfeiture, 
and it is yet held that only a partial forfeiture ora for- 
feiture pro tanto may be declared? The only apology 
for such cases is that they were decided in courts of 
equity, where equitable constructions may sometimes 
be allowed. 
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In Russum vy. St. Lowis M. Life Ins. Co. (St. Louis 
Court of Appeals), 5 Big. Ins. Cas. 243, the policy was 
precisely like the present one, and it was held in an 
elaborate and learned opinion by Judge Grant, that 
the entire policy is forfeited on failure to pay interest 
on the notes. The learned author of these reports, in 
a note appended to this case in which other cases are 
reviewed, sums up the result of his investigations on 
this question as follows: ‘(1) This provision on the 
face of the policy of life insurance, that it will be for- 
feited for failure to pay interest on a premium note as 
agreed, will be respected and enforced in a court of 
law ; (2) equity will in proper cases afford relief from 
such a forfeiture, and enforce a settlement between 
the parties, such as will preserve the rights of both.”’ It 
may here be observed that if tie assured in cer- 
tain or proper cases, where the performance became im- 
possible, or a great hardship, may be allowed some 
equitable compensation for his investment of pay- 
ments fora certain part of the time of the insurance, 
by what rule of equity or of law can the court say that 
such compensation shall consist of a proportion of the 
insurance under another stipulation of the contract, 
made with no reference to the non-payment of inter- 
est, but only of premiums? In the first class of cases 
there is some consistency in holding that the non-pay- 
ment of the interest worked a forfeiture of the whole 
policy in law, but that in equity the assured should be 
allowed some reasonable compensation, to be deter- 
mined by the peculiar circumstances of the case. 

In Moses v. Brooklyn Life Ins. Co., 50 Ga. 196, the 
policy provided for a two-years’ policy on the payment 
of allthe premiums for that time. Fora part of such 
premiums notes were given. The condition of entire 
forfeiture was the failure to pay the premiums or the 
notes, or any part thereof when due. ‘The dividends 
were to be applied to the payment of the notes, but 
there was a balance of such notes unpaid. The plaint- 
iff brought his billin equity fora paid-up two-years’ 
policy. The court dismissed the bill on the ground of 
such non-payment of the notes. 

In Smith v. St. Louis M. L. I. Co., 2 Tenn. Ch. 727, 
the condition was the payment of the interest on the 
notes annually in advance, and it was held that a fail- 
ure to so pay according to the condition worked a for- 
feiture, but that the dividends might, under that 
policy, be applied upon the interest; and the court 
held the case to inquire whether such dividends as the 
insured was entitled to would be sufficient to discharge 
the interest. This was like the case of Hull v. The 
Sume Company, 39 Wis. 397, in which it was provided 
that the dividends were first to be applied to the pay- 
ment of the interest, and in that case the dividends 
exceeded the interest. It was avery different policy 
from this in many material respects, and may have 
been very properly called a noun-forfeitable policy. The 
case of this Same Company v. Ross, 63 Ga. 199, follows 
the Hull case, in passing upon a policy containing the 
same provisions. 

In Knickerbocker Ins. Co. v. Harlan, 56 Miss. 512, the 
condition of forfeiture for non-payment of interest 
was no stronger than in this policy, and not repeated 
asin this, and it was held imperative, and that the 
non-payment ofthe interest worked a complete for- 
feiture of the policy and of the whole insurance. In 
this case the Grigsbycase is disapproved, as well as 
by five of the above cases holding the same rule. 

In Patch v. Phoenix Jus. Co., 44 Vt. 481, the same doc- 
trine is held in respect to the same condition. Atty. 
Gen. of N. Y. v. North America L. J. Co., 82 N.Y. 
172, is to the same effect. 

A sufficient number of cases on both sides of the 
question has been cited and examined, and other cases 
cited in the respective able briefs of the counsel will 
add nothing to the weight or reasoning of the cases 





already cited. The case was well prepared and most 
ably presented, and I regret that Iam not better able 
to do justice to a question of so much importance. It 
isnot the business of courts to make contracts for 
parties, but only to enforce them. Ifa forfeiture has 
been clearly and explicitly stipulated, it must be de- 
clared in a proper case according to the condition, and 
a party cannot justly complain of hardship from it, or 
ask relief against it, where as in this case, he has suf- 
fered voluntary default. The assured must be pre- 
sumed to know and understand the various provisions 
of forfeiture in his own policy by which he may suffer 
loss through his own fault or negligence. We cannot 
but hold that the learned county judge erred in his 
instructions to the jury on the meaning or construc- 
tion of this policy. 

The judgment of the County Court is reversed, and 
the cause remanded for anew trial. 

Cassoday, J., took no part. 


a 


FAILURE TO PROVIDE FIRE ESCAPES— NO 
ACTION BY INDIVIDUAL. 
RHODE ISLAND SUPREME COURT, MARCH 1, 1884. 
GRANT V. SLATER MILL AND POWER Co.* 

A local act of the Legislature affecting the city of Provi- 
dence provided that “every building already built or 
hereafter to be erected in which twenty-five or more oper- 
atives are employed in any of the stories above the second 
story, shall be provided with proper and sufficient, strong 
and durable, metallic fire escapes,or stairways constructed 
as required by this act, unless exempted therefrom by the 
inspector of buildings, which shall be kept in good repair 
by the owner of such building, and no person shall at any 
time place any incumbrance upon any such fire es- 
capes.” 

Plaintiff, who was employed as an operative in a building 
subject to the act, was compelled by a fire to jump from 
an upper window and thereby suffered injuries, there be- 
ing no fire escape on the building, and brought trespass on 
the case against the owner of the building to recover dam- 
ages for his injuries, alleging the owner's violation of the 
duties imposed by the act. 

Held, that the action could not be maintained. 

That the scheme of the act was to secure safe structures as a 
police measure and for the general safety. 

Held further, that it was not the scheme of the act to create 
any duty which could be made the subject of an action 
by individuals, and that no remedy in favor of individuals 
beyond what is expressly given in the act should be im- 
plied for mere neglect to perform the duties created by 
the act. 

er ASS on the case. 

laration. 

The plaintiff's declaration stated that the defendant 
corporation owned and rented a building in which he 
was employed as an operative, that the defendant neg- 
lected to comply with the provisions of Pub. Laws R. 
I., ch. 688 of April 12, 1878, although subject to these 
provisions, in consequence of which the plaintiff was 
compelled by a conflagration in the building to leap 
from a window in an upper story in orderto save his 
life; that his leg Was fractured in the leap, and ampu- 
tation became necessary. 

So much ofthe act as is involved in 
cited in the opinion of the court. 


On demurrer to the dec- 


the case is re- 
Spooner, Miller & Brown, for plaintiff. 


Charles Hart, Benjamin T. Eames & Stephen A. Cooke, 
Jun., for defendant. 





*To appear in 14 Rhode Island Reports. 

















THE ALBANY LAW JOURNAL. 


311 








Durresg, ©. J. This is case to recover damages for 
injuries to the plaintiff caused by a destructive fire, 
which occurred November 21, 1882, in a building be- 
longing to the defendant corporation, in which the 
plaintiff was employed as an operative. The action is 
founded on Public Laws R. I., ch. 688, § 23 of April 12, 
1878, entitled “An Act in relation to buildings in the 
city of Providence and for other purposes.” Section 23 
is as follows, to wit: 

* Section 23. Every building already built, or here- 
after to be erected, in which twenty-five or more 
operatives are employed in any of the stories above 
the second story, shall be provided with proper and 
sufficient, strong and durable metallic fire escapes, or 
stairways constructed as required by this act, unless 
exempted therefrom by the inspector of buildings, 
which shall be keptin good repair by the owner of 
such building, and no person shallat any time place 
any incumbrance upon any such fire escapes.”’ 

The declaration avers that the building which was 
burnt was fourstories high, and that more than 
twenty-five operatives were employed in each of the 
two upper stories. The declaration also alleges that 
said third and fourth stories were rented for work- 
shops for manufacturing purposes by the corporation; 
that the operatives were employed by the tenants; 
that the corporation rented the said stories knowing 
there were more than twenty -five operatives employed 
in each of them; that it derived great gains from the 
renting thereof, and that it thereby became subject to 
the duties imposed by the act. The corporation de- 
murs to the declaration and contends that it is not 
liable to the action. 

The question raised is one of great difficulty, as the 
question of civil liability is apt to be under such a 
statute. Cooley on Torts, 650, 651. The act expressly 
gives two remedies. Section 37 provides that any per- 
son Violating any provision of the act, wherein no 
other penalty is prescribed, shall be fined twenty dol- 
lars for every violation, and not exceeding twenty dol- 
lars for every day’s continuance of the violation after 
service of warrant in the first complaint. The same 
section also provides that the Supreme Court may re- 
strain by injunction any violation of the act and may 
according to the course of equity secure the fulfillment 
and execution of the provisions thereof. The fines, 
when recovered, are directed to be paid into the city 
treasury. If the remedy by fine were the only remedy 
given, the inference would be, as decided in Aldrich vy. 
Howard, 7 R. 1. 199, that it was intended only as pun- 
ishment for the public offense, and the remedy by ac- 
tion on the case in favor of persons specially imposed, 
if such remedy were proper, would not be excluded. 
But in this respect the case at bar differs from Aldrich 
v. Howard, for inthe case at bar there is the remedy 
by suit iu equity which is not purely a public remedy. 
The question therefore is whether two remedies being 
given, one of which is not necessarily solely for the 
public, it is not to be presumed that they were in- 
tended to be the only remedies. The familiar rule is, 
where anew right is created or a new duty imposed by 
statute, there if aremedy be given by the same statute 
for its violation or non-fulfillment, the remedy given 
is exclusive. 

Is this rule inapplicable to the case at bar? Or to 
put the question in another form, is the case at bar an 
exceptign to the rule? If it be, it is because the rem- 
edy in equity, being purely preventive, is mo remedy 
for an injury already incurred. Theanswer to that is, 
if the preventive remedy had been resorted to in sea- 
son, no injury would have been incurred. 

We are not prepared to say that the answer is en- 
tirely satisfactory, norare we prepared to say thata 
statute might not be enacted, especially if it were en- 
acted simply for the benefit of particular persons, under 





which the remedy in equity would be so clearly inade- 
quate that it could not be presumed to have been in- 
tended to exclude the common-law remedy by action 
on the case. 

It is evident however that the act here was designed 
primarily as a police regulation and only incidentally, 
if at all, for the benefit of particular persons or classes 
of persons. Itis when there is or may be a combina- 
tion of both purposes that the difficulty arises. 

In such a case, says Judge Cooley, the question of 
civil liability for neglect of duty can only be deter- 
mined by a careful consideration of the statute. 
Cooley on Torts, 681. This too is the doctrine enun- 
ciated in Atkinson v. New Castle Waterworks Co., L. 
R., 2 Exch. Div. 441. There an act incorporating a 
company forthe purpose of supplying a town with 
water gave certain powers and imposed certain duties, 
among which was the duty of keeping a number of 
fire plugs, so called, always charged for service in case 
of fire. The company neglected to keep the fire plugs 
charged, and the plaintiff's house, situated near one of 
them, was destroyed by fire. He sued the company 
for damages, alleging that he had lost his house in con- 
sequence of the neglect. The act gave no civil com- 
mon-law remedy, but prescribed penalties. Some of 
the penalties were purely public, the penalty for neg- 
lect to keep the fire plugs charged being such. For- 
feitures of forty shillings a day were however given to 
rate payers entitled to water for neglect to supply 
them. The court held that the company was liable to 
individuals only for these forfeitures,and consequently 
not liable to them at all for neglecting to keep the fire 
plugs charged. 

The judges, Cairns, L. C., Cockburn, C. J., and 
Brett, L. J., all of them doubted the correctness of the 
rule laid down in Couch v.Stee/, 3 El. & B. 402, namely, 
that wherever a statutory duty is created, any person 
who ean show that he has sustained injuries from the 
non-performance of that duty, can bring an action for 
damages against the person on whom the duty is im- 
posed. 

Lord Cairns expressed the opinion that the question 
of liability must, to a great extent, ‘‘depend on the 
purview of the Legislature in the particular statute 
and the language which they have there employed.” 
The authority of the case asa precedent however is 
qualified by the fact that the act there was a private 
act, “tin the nature of a legislative bargain,’’ and the 
court considered it to be entitled to a stricter inter- 
pretation on that account. Nevertheless the case is 
very instructive, for the real pith of it is this, that the 
Legislature had expressed itselfon the subject of 
remedies, giving alimited remedy to individuals, and 
that therefore no other remedy in favor of them 
could be implied. The same reasoning is applicable to 
the case at bar; for here the Legislature has expressed 
itself on the subject of remedies, and given an equit- 
able remedy which is applicable in favor of individuals 
as well as of the public. Shall we say that still another 
remedy may be implied or shall we hold to the maxim, 
expressum facit cessare tacitum. 

Anexamination of our act discloses peculiarities 
which ought not to be disregarded. The act was 
passed by the General Assembly on the last day of its 
January session, 1878, and went into eflect ten days 
afterits passage. It is difficult to believe that the 
General Assembly can have expected that all the 
buildings within the purview of section 23 could be 
furnished with fire escapes or stairways as required by 
theact within so short atime, or can have intended, 
that if not furnished, their owners should be liable 
civilly as well as criminally for not furnishing them. 
Again section 23 declares thatthe fire escapes and 


stairways shall be furnished but does not declare by 
whom they shall be furnished; 


it only declares that 
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they shall be keptin repair by the owner. If a build- 
ing be let, why should the owner rather than the les- 
see be required to furnish the fire escape, when it is 
the lessee who creates the necessity for it by employ- 
ing twenty-five or more operatives in some story above 
the second? It might be plausibly argued that the 
matter was purposely left uncertain so that the liabil- 
ity to the duty might be determined and enforced in 
equity. The uncertainty on this point affords an argu- 
ment, to say the least, that no civil liability was in- 
tended except such as could be enforced by the equit- 
able remedy provided by the statute; for certainly the 
General Assembly would have made clear who is to 
perform the duty if it had meant to have the neglect 
of it entail so incalculable aliability. Further it will 
be observed that the duty does not attach unless there 
are at least twenty-five operatives employed in some 
story above the second. Now if the owner be subject 
to the duty, even when the building is let, the lessee of 
an upper story, employing less than twenty-five oper- 
atives there, has it in his power, by adding to the 
number, to expose the owner to this tremendous lia- 
bility, and unless notice be necessary, which if the lia- 
bility exist, is extremely doubtful, to say the least, he 
may expose him at any time without notice of the ex- 
posure. It cannot be supposed that the General As- 
sembly intended this. 

The plaintiff contends that the duty was imposed 
particularly for the benefit of the operatives, and that 
therefore if any operative be injured by the neglect of 
it, he ought to have his aetion for damages for his in- 
jury. This view however is not soclearas at first 
blush it seems. 

Undoubtedly if there be a fire escape on a building 
where there are operatives,they will havea right to use 
it in case of fire; and so we apprehend, will any other 
person who happens to be there, have as good a right 
as the operatives, which they would not have if the 
fire escapes were required particularly for the oper- 
atives. Ifin a building six high there were 
twenty-five operatives in the third story, making the 
fire escape necessary under the act, the fire escape, we 
think, would have to go to the top, ifthe building was 
occupied to the top, though there were not so many as 
twenty-five in either of the higher stories. Moreover 
the inspector of buildings has aright to exempt any 
building from the operation of section 25, though it 
would otherwise be subject It seems improb- 


stories 


to it. 
able that the inspector would have this power if the 
duty was imposed particularly for the benefit of the 
operatives. The inference is that the General Assem- 
bly regarded the duty as aduty to the public, and 
therefore empowered the inspector as_ the representa- 
tive of the public to remit orexactit. Section 6 of the 
act charges the inspector with the duty of executing 
its provisions. 

Section 23 is only one of a multitude of provisions 
contained in the act in regard to buildings and their 
construction in the city of Providence. The obvious 
purpose was to secure good, safe, and durable houses, 
as a measure of police, for the general security. We 
do not discover any indications of regard for particu- 
Jar persons, or classes of persons, except the ambigu- 
ous indication which we have already considered. The 
act is local and therefore not to be extended by con- 
struction further than the well-established canons re. 
quire. Evidently the inspector of buildings was 
mainly relied on to carry it into effect. The remedy 
by penal prosecution and the remedy in equity are 
clearly hisonly weapons. Undoubtedly the remedy 
in equity is available in a proper case to individuals. 
Itseems tous that further than this, to quote the 
language of Lord Cairns, ‘it was no part of the scheme 
of this act to create any duty which was to become the 
subject of an action at the suit of individuals,’ and 





that therefore no remedy for individuals, beyond that 
which is expressly given, should be implied for any 
mere neglect of the duties imposed by the act. We do 
not consider that in so holding we are overruling the 
decision of this court in Aldrich v. Howard, 7 R. 1.199; 
for there no remedy whatever was given which was 
available for individuals, and moreover the action was 
not for any mere neglect of duty, but for a transgres- 
sion which made the building complained of illegal, 
and soa standing nuisance from which the plaintiff 
was suffering a continuing injury. The court in its 
decision in Aldrich v. Howard, following Couch vy. 
Sieel, laid down the law more broadly than was neces- 
sary for the decision, and more broadly too than would 
now be sustained by the English courts, unless the 
comments on Couch v. Steel, made by Lord Cairns and 
Lord Cockburn in Atkinson v. Newcastle Waterworks 
Co., are very misleading. See also Addison on Torts, 
67; Stevens v. Jeacocke, 11 Q. B. (N. 8.) 731, 7413 Flynn 
v. Canton Co. of Baltimore, 40 Md. 312; Heeney v. 
Sprague, 11 R. I. 456. 

Demurrer sustained. 


—-- a — 


UNITED STATES SUPREME COURT AB- 
STRACT. 

JURISDICTION—AMOUNT IN DISPUTE.—The value of 
two sections of land which are in dispute is conceded 
to be more than $5,000. The complaint alleges a joint 
entry and ouster, and the answer does not set up sep- 
arate claims to distinct parcels of the land by the sev- 
eral defendants. The judgment for the recovery of 
the possession is against all the defendants jointly. In 
this respect the case is entirely different from those of 
Tupper v. Wise and Lynch v. Bailey, 110 U. S. 398; 2 
N.Y. Sup. Ct. Rep. 26, 27. We have jurisdiction there- 
fore. Lriend v. Wise. Opinion by Waite, C. a. 
[Decided May 5, 1884.] 

TRUST—PROCEDURE—GENERAL GUARDIAN OR GUAR- 
DIAN AD LITEM—STATE LAW-—EX ECUTOR AND TRUSTEE 
—WHEN ONE CAPACITY CEASES AND ANOTHER BEGINS. 
—What was the proper method of proceeding against 
defendants, whether by general guardian or guardian 
ad litem, is a question local to the law of the jurisdic- 
tion, and in the proceeding under review, was passed 
on by the State court. It found in the decree that 
**the said minors were duly represented by their guar- 
dians,”’ and that finding cannot be questioned collat- 
erally, as itis not a.question of jurisdiction. Coit v. 
Haven, 30 Conn. 190; Christmas v. Russell, 5 Wall. 290; 
Thompson v. Whitman, 18 id. 457. It seems to be in 
accordance with the general practice in Connecticut 
fora general guardian to be made a party and to de- 
fend for his ward, and that in such cases the appoint- 
ment andappearance of a guardian ad litem are not 
necessary. Reeves Dom. Rel. 267; 1 Swift’s System, 
217: 1 Swift's Digest, 51; Wilford v. Grant, Kirby, 114. 
In the original bequest to the children of Christopher 
Colt in the will of annuities for education and support 
during minority, and 100 shares of stock, payable on 
arriving at age, there are no words creating a trust; 
and yet the executors in the meantime were bound to 
them, in respect to these benefits and interests, as ex- 
ecutors, and yet in trust, quite as much as they were, 
in respect to the 500 shares, by the words of .that be- 
quest. As long as personal property is held by execu- 
tors as part of theestate of the testator, for the pay- 
ment of debts or legacies, or as a residuum to be dis- 
tributed, they hold it by virtue of their office, and are 
accountable for it as executors; that liability only 
ceases when it has been taken out of the estate of the 
testator and and appropriated to and made the prop- 
erty of the cestui que trust. Bond v. Graham, 1 Hare, 
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482, 484; Arthur v. Hughes, 4 Beav. 506; Penny v. 
Watts, 2 Phil. Ch. Cas. 153; Hall v. Cushing, 9 Pick. 
895; Dorr v. Wainwright, 13 id. 328; Towne v. Ammi- 
down, 20 id. 540; Newcomb v. Williams, 9 Metec. 525; 
Conkey v. Dickinson, 15 id. 51; Prior v. Talbot, 10 
Cush. 1; Miller v. Congdon, 14 Gray, 114; Adams on 
Equity, § 251. “And it may be here observed,’’ says 
Williams on Executors, 1796, pt. 4, bk. 2, ch. 2, § 2, 
“that when personal property is bequeathed to execu- 
tors, as trustees, the circumstance of taking probate of 
the will isin itself an acceptance of the particular 
trusts. Therefore where the will contains express di- 
rections what the executors are to do, an executor who 
proves the will must do all which he is directed to do 
as executor, and he cannot say, that though executor, 
he is not clothed with any of those trusts.”’ Lewin 
on Trusts, 156. Decree_affirmed. Colt v. Colt. Opin- 
ion by Matthews, J. 

[Decided May 5, 1884.] 


EstOPPEL—CONVICTION BY MILITARY COMMISSION— 
SUIT TO RECOVER FINE—CANNOT ATTACK JURISDIC- 
TION.—One who has been convicted and fined by mili- 
tary commission for defrauding the government, and 
has conceded that his debt to the government exceeds 
the tine, and been given credit on the debt to this 
amount, cannot subsequently attack the jurisdiction 
of the court which convicted him inan effort to recover 
the fine from the government. The claim of appellant 
is entirely without merit. Under the findings of fact, 
which this court must accept as true, it is unnecessary 
to consider any question involving the authority and 
jurisdiction of the military commission before which 
the claimant was arraigned, and by means of which 
the government compelled him to pay into its treasury 
the sum of $90,000; for if it were conceded that Carver 
was not subject to be tried in that mode.and that the en- 
tire proceedings against him were illegal and void, it 
yet appears that after his release he voluntarily con- 
ceded that there was justly due from him to the gov- 
ernment a larger sum than he had paid; and upon the 
basis of that concession he secured a credit upon his 
accounts for the amount he had so paid, receiving out 
of the balance admitted to be due from and chargeable 
to him the sum of 81,414.45. We can imagine no rea- 
son why it was not competent for him, without refer- 
ence to the legality of the proceedings before the mili- 
tary commission, to come to an understanding with 
the authorized officers of the government, substantially 
upon the basis suggested by him and acceded to by 
them. Even ifthe original payment to the govern- 
ment was under duress, he had the right sub- 
sequently to agree, as he did, that what the 
government coerced him to pay was in fact fairly due 
upon a proper settlement of his accounts. And when, 
by way of supplement to and in execution of that 
agreement, he accepted as compensation for his ser- 
vices, or as a gratuity, a portion of the balance justly 
due from him, he is estopped to raise any question as 
to the legality of the methods employed to collect from 
him what should have been paid without compelling 
the government to expend for its collection the large 
sum that was allowed Moulton for his services. The 
judgment is affirmed. Carver v. United States. Opin- 
ion by Harlan, J. 

[Decided May 5, 1884.] 

JURISDICTION—‘‘ FINAL JUDGMENT OR DECISION "’— 
R. S., secs. 702, 1911—mMaAnDAMUS.—This motion is 
granted on the authority of Insurance Co. v. Com- 
stock, 16 Wall. 258, and Railroad Co. v. Wiswall, 23 id. 
507. An order ofthe Supreme Court of Washington 
Territory dismissing a writ of error to a District Court, 
because of the failure of the plaintiff in error to file the 
transcript and have the cause docketed within the 
time required by law, is not a final judgment or a final 





decision within the meaning of those terms as used in 
sections 702 and 1911 of the Revised Statutes regulat- 
ing writs of error and appeals to this court from the 
Supreme Court of the Territory. Section 702 provides 
for the review of final judgments and decrees by writ 
of error or appeal, and section 1911 regulates the mode 
and manner of takingthe writ and procuring the al- 
lowance of the appeal. The use of the term ‘final de- 
cisions’’ in section 1911 does not enlarge the scope of 
the jurisdiction of this court. It is only a substitute 
for the words “ final judgments and decrees” in sec- 
tion 702, and means the same thing. The dismissal of 
the writ was arefusal to hearand decide the cause. 
The remedy in such a case, if any, is by mandamus to 
compel the court to entertain the case and proceed to 
its determination, not by writ of error to review what 
has been done. Ex purte Bradstreet, 7 Pet. 647; Ex 
parte Newman, 14 Wall. 165. Dismissed. Crawford v. 
Haller. Opinion by Waite, C. J. 

(Decided May 5, 1884.] 

staccato 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 





SHIP AND SHIPPING—LIEN FOR ADVANCES—NONE IN 
FAVOR OF CO-OWNER.—The plaintiffs, citizens of New 
York, bring this bill against certain citizens of States 
other than New York foran adjustment of accounts 
between the parties.as common owners of the schooner 
Jennie B. Gilkey. The plaintiffs allege that they made 
certain advances for the benefit of the defendants, to 
enable the vessel to perform her last voyage and earn 
her freight; and made certain other payments in de- 
fending and compromising an action brought against 
the owners in New York forthe wages of the mate. 
They now move for a preliminary injunction to re- 
strain the defendants from receiving from the registry 
of the District Court their several shares of the pro- 
ceeds of the vessel, amounting, after payment of the 
privileged debts, to about $2,900. The plaintiffs admit 
that they have no privilege in admiralty, nor any 
right as creditors at large, having recovered no judg- 
ment, to intercept these proceedings; but they insist 
that in equity one part owner has a lien upon the ship 
for advances which he may have made for supplying 
her needs for a voyage, or for the benefit of his co- 
owners in any other respect. This brings up the ques- 
tion whether the decision of Lord Hardwicke in Dod- 
dington v. Hallett, 1 Ves. Sr. 497, is to be taken as law 
here. It waslong since overruled in England. See 
Ex parte Young, 2 Ves. & B. 242, and 2 Rose, 78, note; 
Ex parte Harrison, id. 76; Ex parte Hill, 1 Madd. 
61; Green vy. Briggs, 7 Hare, 279, per Wigram, V. C.; 
Lindl. Partn. (4th Eng. ed.) 67. In this country it has 
been held in the courts of New York and Kentucky to 
announce a sound rule of equity, Mumford v. Nicoll, 
20 Johns. 611; Hewitt v. Sturdevant, 4 B. Mon. 453; 
Pragoff v. Heslep, 1 Am. Law Reg. 747. In some other 
courts the later English rule has been thought the more 
sound. Merrill v.Bartlett,6 Pick.46; Patton v.The Ran- 
dolph, Gilp. 457; 3 Kent, 40; Story, Partn., $$ 442-444, 
and notes; Story Eq. Jur., § 1442, and note. In this Cir- 
cuit two judges of the Supreme Court have said that a 
part owner has nolien or right of’ priority in equity 
upon the ship itself for a balance of account which 
may be due him. Macy v. De Wolf,3 W. & M. 193; 
The Larch, 2 Curt. C. C. 427, 434. Cir. Ct., Dist. Mass. 
April 28, 1884. The Jennie B. Gilkey. Opinion by 
Lowell, J. 

PATENT—ISSUED HERE AND IN CANADA—VOID IN 
CANADA — EFFECT HERE — CONSTRUCTION — FOREIGN 
STATUTE.—A statute of another country, when consid- 





*Appearing in 20 Federal Reporter. 
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ered by our courts, carries the construction given it 
by the courts of that country. In Elmendorf v. Tay- 
lor, 10 Wheat. 159, Chief Justice Marshall emphasized 
this doctrine by asserting broadly that ‘‘no court in 
the universe which professed to be governed by princi- 
ple would undertake to say that the courts of Great 
Britain or of France, or of any other nation, had mis- 
understood their own statutes, and therefore erect it- 
self into a tribunal which should correct such misun- 
derstanding.’’ A patent issued successively by Canada 
and the United States, and afterward declared void 
ab initio by a Canadian court, dves not by that fact ex- 
pire in this country, but will be regarded as if it had 
never existed in Canada at all.” Cir. Ct., Dist. N. J. 
March, 1884. Bate Ref. Co. vy. Gillett. Opinion by 
Nixon, J. 


SHIP AND SHIPPING — DEMURRAGE — REASONABLE 
TIME—USAGE—STIPULATION.—Where goods are taken 
on freight consigned to a consignee at a particular 
wharf, and there is either no bill of lading or the time 
for delivery is not specified, and there is no contract 
on the subject, held, that the obligation in respect to 
delivery is that each party shall use reasonable dili- 
gence in performing his part to effect the delivery; 
and that inthe absence of any special usage of the 
port or of the trade neither will be liable to the other 
for any detention of the vessel arising from any cause 
over which he has no control, and for which he is not 
in fault. Howe v. Woodruff, 20 Fed. Rep. 136, 137; 
Aylward vy. Smith, 2 Low. 192. Where the bill of lad- 
ing is silent as respects the time in which the cargo is 
to be delivered, the only ground for holding the con- 
signee liable is some fault on his part in the acceptance 
of the cargo. Rodgers v. Forresters, 2 Camp. 483; 
Burmester v. Hodgson, id. 488. If on the other hand 
the bill of lading limits the time within which the de- 
livery isto be made, that limitation is construed in 
maritime law as a stipulation for the benefit of the 
ship, designed to cast upon the consignee all risk of 
detention beyond the stipulated period; and no cus- 
tom of the port would be allowed to override such a 
stipulation. Randall v. Lynch, 2 Camp. 352; Philadel- 
phia & R. R. Co. v. Northam, 2 Ben. 1; Gronstadt v. 
Witthoff, 15 Fed. Rep. 265, 271. It is in the power of 
the vessel always to provide against any loss on her 
part through detention from accidental causes at the 
place of discharge, if such be the intention of the par- 
ties, by inserting in the bill of lading the time within 
which the cargo must be received, or by other familiar 
provisions,such as that the vessel shall have “dispatch,” 
or“ quick dispatch,” either of which would cast the risk 
of delay upon the consignee. Smith v. Sixty Thou- 
sand Feet of Yellow Pine Lumber, 2 Fed. Rep. 396; 
Thacher v. Boston Gas-Light Co., 2 Low. 361; Davis v. 
Wallace,3 Cliff. 123; Kearon v. Pearson, 7Hurl. & N.386; 
One Thousand One Hundred Tons of Coal, 12 Fed. Rep, 
185; Choate v. Meredith, 1 Holmes, 500; Bjorkquist v. 
Steel Rail, 3 Fed. Rep. 717. But if none of these pre- 
cautions are taken by the carrier I see no ground upon 
which the carrier can charge the consignee with a 
breach of duty where the detention has arisen from 
causes of which neither has any control. In the case 
of Ford v. Cotesworth, L. R., 4 Q. B. 127, Blackburn, 
J., says (page 133): ‘‘ Where the act to be done is one 
in which both parties to the contract are to concur, 
and both bind themselves to the performance of it, 
there is no principle on which,in the absence of a stip- 
ulation to that effect, either expressed by the parties 
or to be collected from what they have expressed, the 
damage arising from an unforeseen impediment is to 
be cast by law on the one party more than on the 
other; and consequently we think that what is im- 
plied by law in such a case is not that either party 
contracts that it shall be done within either a fixed or 
&@ reasonable time, but each contracts that he shall use 





reasonable diligence in performing his part. * * * 


We think that the contract which the law implies is 
only that the merchant and ship-owner should each 
use reasonable dispatch in performing his part. * * 
The delay having happened without fault on either 
side, and neither having undertaken by contract, ex- 
press or implied, that there should be no delay, the 
loss must remain where it falls.’’ Clifford, J., in the 
case of Davis v. Wallace, supra, intimates the same 
opinion. ‘Delay beyond that,” he says (i. e., the time 
necessary for unloading), ‘if occasioned by natural 
cause over which the defendant bas no control, may 
perhaps be excused in a case where there is no express 
contract asto time.’ See Carsanego v. Wheeler, 16 
Fed. Rep. 248; Cross v. Beard, 26 N. Y. 85. Dist. Ct., 
S.D.N. Y. April 16, 1884. Fish v. One Hundred and 
Fifty Tons of Brown Stone. Opinion by Brown, J. 
SHIP AND SHIPPING—DAMAGES—RECOUPMENT—DI- 
VISION OF CosTs.—Where a schooner was lost in a col- 
lision with a steamer, occasioned by the fault of both, 
and the damages were to be divided equally between 
the owners of the two, held, that from the damages 
otherwise due to the owners of the schooner, the own- 
ers of the steamer might recoup half of the damages 
recovered against the steamer by the owners of the 
cargo that was lost with the schooner, because each party 
is liable for that loss, according to the Atlas, 93 U. 8. 
302. A recoupment of this sort has been allowed in 
several cases. See The Eleonora, 17 Blatchf. 88; Leon- 
ard v. Whitwill, 10 Ben. 658; The C. H. Foster, 1 Fed. 
Rep. 733; Ju re Leonard, 14 id. 53; Atlantic Ins. Co. v. 
Alexandre, 16 id. 279; The Canima, 17 id. 271. That 
one vessel was wholly lost does not prevent a contri- 
bution in case of mutual fault. The North Star, 106 
U. S.17; 1 Sup. Ct. Rep. 41. (2) Decree that costs be 
equally divided, ina case where damages were equally 
divided, even though the libellant’s vessel was wholly 
lost. ‘The particular circumstance of each case must 
govern. [adhere to aremark that I made incident- 
ally in The Mary Patten, 2 Low. 196, 199, that the gen- 
eral rule, so far as therecan be one, should, in the ab- 
sence of particular circumstances, give a libellant ina 
cause of collision his costs, though he recover but half 
his damages, where the loss is all on one side. Such 
has been the practice in the first and second Circuits 
of late years. The Austin, 3 Ben. 11; The Baltic, id. 
195; The Paterson, id. 299; The City of Hartford, 7 
id. 510; The William Cox, 3 Fed. Rep. 645; The Ex- 
celsior, 12 id. 195; The Eleonora, 17 Blatchf. 88. Cir. 
Ct., Dist. Mass. April 29, 1884. The Hercules. Opin- 
ion by Lowell, J. 
ooo 
ISLAND SUPREME COURT 
ABSTRACT.* 
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DAMAGES — SHERIFF — ESCAPE — JUDGMENT PRIMA 
FACIE EVIDENCE.—In an action on the case against a 
sheriff for permitting the escape of a party arrested on 
original writ or mesne process, the measure of damages 
is the damages actually sustained, and the amount of 
the judgment recovered in the action in which the es- 
cape is permitted is only prima facie evidence, open to 
rebuttal by counter evidence adduced by the sheriff. 
Patterson v. Westervelt, 17 Wend. 543; Brooks v. 
Hoyt, 6 Pick. 468; Eaton v. Ogier, 2 Me. 46; State 
Treasurer vy. Weeks, 4 Vt. 215; Danforth v. Pratt, 9 
Cush. 318; Arden v. Goodacre, 11 C. B. 371; Shuler v. 
Garrison, 5 W. & Serg. 455; Smith v. Hart,1 Brev. 
146; Spafford v. Goodell, 3 McLean, 97; Blodgett v. 
Town of Brattleboro, 30 Vt. 579; Hootman v. Shriner, 
15 Ohio St. 43. Sheldon v. Upham. Opinion by Dur- 
fee, C. J. 

[Decided April 5, 1884.) 





*To appear in 14 Rhode Island Reports. 
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STATUTE OF FRAUDS—AGENT TAKING TITLE TO LAND 
IN OWN NAME—PAROL AGREEMENT TO RECONVEY— 
DAMAGES.--A.and B.made a verbal agreement by which 
B., as A.’s agent, wasto buy certain land, take the 
deed in his own name, hold it till A. was ready to pay 
for it, and then, retaining a part of the land for his 
services, convey the rest to A. The purchase was 
made by B., who refused to carry out the contract, 
whereupon A. sued in assumpsit for damages arising 
from the breach. 8B. pleaded under the statute of 
frauds that the agreement was not in writing, to which 
plea A. demurred. Held, that the plea was good, and 
that the action could not be sustained. The fact that the 
defendant brought the estate for the plaintiff, as his 
agent, does not make him any the lessits legal owner, 
and therefore his agreement to convey the greater part 
of it to the plaintiff for what he paid for the whole of 
itis, notwithstanding the agency, an agreement to sell 
the greater part of it for the price which the defend- 
ant paid forthe whole of it. There are numerous 
cases which support this view. Bartlett v. Pickersgill, 
4 East, 577, n.; Botsford v. Burr, 2 Johns. Ch. 406, 
409; Lathrop v. Hoyt, 7 Barb. S. C. 59, approved in 
Wheeler v. Reynolds, 66 N. Y. 227, 236; Bauman v. 
Holzhausen, 26 Hun, 505; Levy v. Brush, 45 N. Y. 589; 
Harrison v. Bailey, 148. Car. 334; Jackman v. Ring- 
land, 4 W. & Serg. 149; Payne’s Admr. v. Patterson’s 
Admrs., 77 Penn. St. 134; Howland vy. Blake, 7 Otto, 
624; Wetmore v. Neuberger, 44 Mich. 362; Horsey vy. 
Graham, L. R.,5 C. P. 9. In most of these cases the 
attempt was to charge the purchaser as trustee, and 
the attempt failed, but in all of them the contract was 
recognized as a contract for the sale of land, or for the 
creation of an interest or trust in land, and therefore 
ineffectual because not‘in writing. Spencer v. Lawton. 
Opinion by Durfee, C. J. 

{Decided April 12, 1884.] 








NEBRASKA SUPREME COURT ABSTRACT. 





ATTORNEY—COLLECTING MONEY—SUMMARY POWER 
oF couRT.—The jurisdiction of the District Court to 
compel an attorney to pay money into court which 
had been collected by the attorney for the client can- 
not be questioned; but when the client has received 
all the money to which he is entitled, the power of the 
District Court ceases, and it cannot ina summary way 
compel the attorney to pay money into court for other 
parties claiming a share in the fees retained by the at- 
torney. That question must be settled by an action 
between themselves. Buldwin v. Foss. Opinion by 
Reese, J. 

[Decided May 28, 1884.] 

TRESPASS—ASSUMING TO ACT AS CONSTABLE—SALE 
BY, GIVES NO TITLE.—(1) When a private person, with- 
out authority or appointment from any source,assumes 
to act as a constable, and seizes the chattels of another, 
he becomes a trespasser; and it is no difference to him 
that he then and there had in his possession an execu- 
tion against such person issued by a justice of the 
peace. (2) A sale by such unauthorized person of such 
chattels, as upon execution, conveys no title. (3) The 
plaintiff in such execution cannot be held responsible 
for the acts of such person in seizing or converting 
such chattels, unless he requested or authorized such 
seizure in fact, or in some way ratified the seme. 
McMillan v. Rowe. Opinion by Cobb, C. J. 

[Decided May 28, 1884.] 

DAMAGES—EXPENSE RENDERING INJURY LIGHT.—In 
addition to the general measure of damages, the law 
in some cases imposes upon a party injured from 
another’s breach of contract or tort, the active duty 





of making reasonable exertions to render the injury as 
light as possible. Where this duty exists, the labor or 
expense which its performance involves is chargeable 
to the party liable for the injury thus mitigated. Long 
v. Clapp. Opinion by Cobb, C. J. 

[Decided May 28, 1884.] 


STOPPAGE IN TRANSITU—GARNISHMENT BY VEN- 
DEE’sS CREDITORS.—The law is well settled that the 
right of stoppage in transitu arises upon the discovery 
by a vendor, after sale on credit, of the insolvency of 
the vendee, and the right continues until the goods 
have reached the vendee, and the delivery to him or 
his agent is complete. Hutch. Carr., § 499; O'Neil v. 
Garrett, 6 Iowa, 480; Calahan vy. Babcock, 21 Ohio St. 
281; Reynolds v. Boston & M. R. Co., 43 N. H. 580; 
Sutro v. Hoile, 2 Neb. 186; 2 Redf. Rail. 132. This 
right is based upon the just and equitable rule of law 
that the property of one man shall not be taken to pay 
another man’s debts, and is recognized in all civilized 
countries. We think it is equally wellsettled that 
this right cannot be impaired or extinguished, during 
its existence, by the acts or interference of a third 
party, but willfollow the goods and attach to them. 
Hence it is held that the seizure of such goods by an 
officer, under legal process in favor of some other cred- 
itor, dves not destroy the right; but that the vendor 
may follow the officer and retake the goods. Rucker 
v. Donovan, 13 Kan. 251; Greve v. Dunham (Iowa), 14 
N. W. Rep. 130. In the case of O'Neil v. Garrett, 
supra, the court says: “‘Asto the effect of the levy 
upon the goods by the defendant, Garrett, as_ sheriff, 
by virtue of an attachmentfat the suit of a creditor of 
Holmes, there can be no doubt but that the plaintiff's 
right as vendor is not divested by the levy before the 
goods came into the possession of the buyer. The 
plaintiff has the preference over the legal process of a 
general creditor, although but for the suit, they would 
have fallen into the hands of the vendee.”’ In support 
of which the court cites the following cases: Covell 
v. Hitchcock, 23 Wend. 611; Buckley v. Furniss, 15 id. 
137; 17, Wend. 505; Naylor v. Dennie, 8 Pick. 198; Saw- 
yer v. Joslin, 20 Vt. 172; Hause v. Judson, 4 Dana, 11; 
Cox vy. Burns, 1 Lowa, 64. If the right of stoppage 
continues until delivery of the goods, and a levy 
thereon does not divest this right, it seems clear on 
principle, that the right of the vendor cannot be im- 
paired or extinguished by the garnishment of the car- 
rier, for the process of garnishment can have no greater 
force than the levying upon the goods, as it is simply 
one of the methods of reaching the property of the 
debtor in the possession of athird party, which can- 
not be reached by the ordinary levy and seizure. 
Chicago, etc., Railroad Co. vy. Painter. Opirvion by 
Reese, J. 

[Decided May 28, 1884.] 


——_>__—__——_ 


WEST VIRGINIA SUPREME COURT OF AP- 
PEALS ABSTRACT. 

MASTER AND SERVANT — ACCIDENT — BURDEN OF 
PROOF—‘‘ FELLOW SERVANT ’’—ERRONEOUS CHARGE.— 
It was certainly incumbent on the defendant company 
upon the facts shown by the record to show affirma- 
tively and positively that the accident was not caused 
by its negligence, or the negligence of any agent for 
whose conduct the company itself was responsible. 
Greenleaf v. Illinois Cent. R. Co.,29 Iowa, 14. And 
the evidence showing, by the defendant’s own wit- 
nesses, that the train was not made up in the usual 
and proper way, and that the conductor was not a fel- 
low servant of Moon, but his superior, and in a posi- 
tion wherein he exercised discretionary authority,and 
was charged with certain duties for the proper per- 
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formance of which the law holds the company itself 
responsible, any negligence on his part in this behalf is 
the negligence of the company itself. Railroad Co. v. 
Fort, 17 Wall..553; Brothers v. Cortter, 52 Mo.'373; Pat- 
terson v. Pittsburg and Connellsville R., 76 Penn. 
389. H., the section master, in charge of a squad of 
hands working, altering and repairing the road, could 
in no sense be regarded a fellow servant, in the same 
common employment or department of service with 
Moon, who was a trainhand and brakesman. Connolly 
v. Davidson, 15 Minn. 519. They were not co-employ- 
ees, thrown togetherin a common duty, and having 
opportunity to observe and judge of the habits and 
qualifications of each other. Lewis v. St. Louis, etc., 
R. Co., 59 Mo. 495; Ryan v. Chicago & N. W. R. Co., 
60 Ill. 171. And where a company delegates to an 
agent or employee the performance of duties which 
the law makes it incumbent on the company to per- 
form, his acts are the acts of the company—his negli- 
gence is,t he negligence of the company. Brothers v. 
Cortter, 52 Mo.373; Flike v. Boston and Albany R.Co., 
53 N. Y. 549; Corcoran v. Holbrook, 59 id. 517; Mullan 
v. Philadelphia & Southern 8. S. Co., 78 Penn. 25; 
Ryan v. Chicago & N. W. R. Co., 60 Ill. 171. If corpo- 
rations could in such cases escape liability on the plea 
that its agent was fellow servant or co-employee of 
the party injured, it follows that they could never be 
held liable at all, since such corporations must need 
perform their duties always through agents, who 
have acommon employer. Flike v. Boston and Al- 
bany R. Co., 53 N. Y. 549, supra; Hough y. Railroad 
Co., 10 Otto, 218-19; Whart. Neg., $ 252. The fellow 
servant and co-employee, for whose negligence the 
company is not responsible, is one who is inthe same 
common employment; that is, in the same shop or 
place with, and having no authority over the one in- 
jured, and who is no more charged with the discre- 
tionary exercise of powers and duties imperatively 
resting on the company than the injured party; but 
where a person is placed in charge of the ‘ construc- 
tion or repair of machinery,’ the ‘dispatching of 
trains,’’ the “‘ maintenance of way.” etc., he is not a 
fellow servant with those under him, nor with those 
in a different department of the company’s service. 
He is the agent of the company, which has assumed 
through him the performance of duties which are abso- 
lute and imperative, the omission or the negligence of 
performing which the law will in nowise excuse. 
Clarke v. Holmes, 7 Hurls. & Nor. 937; Ford vy. Fitch- 
burg R. Co., 110 Mass. 241; Hough v. Railroad Co., 10 
Otto, supra. The second instruction given by the 
court was: “And the jury are further instructed that 
if they believe the accident which caused his death 
was occasioned by any negligence of H., the section 
foreman, in failing to signal the train, they cannot im- 
pute such negligence in this case to the defendant,and 
should find for the defendant.’’ This instruction is 
erroneous,and is against law and reason. An instruction 
which assumes that an employee ‘“‘takes all risks” is 
erroneous. His contract is based on the implied duty 
and undertaking of the company to provide safe and 
adequate machinery, competent and vigilant agents, 
and to keep its roadway and structures always in good 
and safe condition when he is required to go over 
them. Chicago & N. W. R. Co. v. Jackson, 55 Ill. 492; 
Corcoran vy. Holbrook, 59 N. Y. 517; Baxter v. Roberts, 
44 Cal. 187; Snow v. Housatonic R. Co., 8 Allen, 441; 
Lewis’ Admr. vy. St. Louis & Iron Mountain R., 59 Mo. 
495; Patteson v.Pittsburgh & Connellville R.,76 Penn. 
389; Drymala v. Thompson, 26 Minn. 40; R. & D. R. 
v. Moore’s Admr., 8 Va. L. J. 84. Moon v. Richmond 
& A. R.Co. Opinion by Fauntleroy, J. 

(Decided April 24, 1884.] 





GIFT—PAROL OF LANDS—EQUITY WILL ENFORCE— 
STATUTE OF FRAUDS—PART PERFORMANCE—MAKING 
IMPROVEMENTS.—A court of equity will compel the 
conveyance of the legal title of land claimed under a 
parol gift supported by a meritorious consideration, 
and by reason of which the donee has been induced to 
alter his condition, and make expenditures of money 
in valuable improvements upon the land, and equity 
will protect a parol gift of land equally witha parol 
agreement to sell it, ifaccompanied by possession, and 
the donee, induced by the promise to give it, has made 
valuable improvements on the property. No writing 
is necessary to create a good equitable title to real es- 
tate. If the contract, when in writing, would be en- 
forced as founded upon a valuable consideration, it 
would in like manner be deemed a valuable cousidera- 


tion when the contract was by parol. In _ the 
case of Neale v. Neales, 9 Wall. 1, in the 
Supreme Court of the United States, Mr. Jus- 


tice Davis delivering the unanimous opinion of 
the court, said: ‘“‘ The statute of frauds requires a con- 
tract concerning real estate to be in writing,but courts 
of equity—whether wisely or not it is now too late to 
inquire—have stepped in and relaxed the rigidity of 
this rule, and hold that a part performance removes 
the bar of the statute, on the ground that it is a fraud 
for the vendor to insist on the absence of a written in- 
strument, when he had permitted the contract to be 
partly executed. And equity protects a parol gift of 
land equally with a parol agreement to sell it, if ac- 
companied by possession, and the donee, induced by 
the promise to give it, has made valuable improve- 
ments on the property; and this is particularly true 
when the donor stipulates that the expenditure shall 
be made, and by doing this makes it the consideration 
or condition of the gift.”’ In the case at bar it must be 
borne in mind, as has been stated, that the agreement 
sought to be enforced is a parol agreement to give the 
land in question. It has been held in many reported 
cases that a court of equity will compel the convey- 
ance of the legal title to the land claimed under a pa- 
rol gift supported by a meritorious consideration, and 
by reason of which the donee has been induced to al- 
ter his condition and make large expenditures of 
money in valuable improvements on the land; and 
that the donee under such circumstances becomes the 
equitable owner of the land, and may demand the le- 
gal title. In thecase of Syler v. Eckhart, 1 Binney, 
380, Tilghman, C. J., said: ‘It has been settled that 
when a parol agreement is clearly proved, in conse- 
quence of which one of the parties has taken possession 
and made valuable improvements, such agreement 
shall be carried into effect. We see no material differ- 
ence between a sale and a gift; because it certainly 
would be fraudulent conduct ina parent to make a 
gift which he knew to be void, and thus entice his 
child into a great expenditure of money and labor, of 
which he meant to reap the benefit himself.’’ See also 
Eckert, ete., v. Eckert, 3 Penn. 362; Eckert v. Mace 
and others, id. 364; Stewart v. Stewart, 3 Watts, 
253; France y. France, 4 Halstead Ch. 619; Lobdell 
v. Lobdell, 36 N. Y. 327; Bright v. Bright, 41 Ill. 97; 
Law v. Heury, 39 Ind. 414; Young v. Glendening, 6 
Watts, 509; Mahon v. Baker, 2 Casey, 519; Atkinson v. 
Jackson, 8 Ind. 31; Freeman v. Freeman, 43 N. Y. 34; 
Peters vy. Jones, 35 Iowa, 512; Rerick v. Kern, 14 Serg. 
& Rawle, 267; Sheppard v. Bevin and others, 9 Gill, 
32; Shobe’s Exrs. v. Carr, etc.,3 Mun. 10. In the case 
of Freeman v. Freeman, 43 N. Y. 34, Grover, J., said: 
‘Tt is insisted that an executory promise, not founded 
upon any valuable consideration, is a mere nude pact, 
furnishing no grounds for an action at law, and that 
performance of such a promise will not be enforced in 
equity, This is true so long as the promise has no con- 





to 
of 
es 
id 
h- 
be 
of 
ic- 
by 
e- 
ue 
all 
on 


nt 


ed 


of 
nd 


rg. 
ill, 
ise 
id: 
ed 
ct, 
rat 

in 
t= 











THE ALBANY LAW JOURNAL. 317 














sideration. Any thing that may be detrimental to the 
promisee or beneficial to the promisor in legal estima- 
tion will constitute a good consideration fur a promise. 
Expenditures made upon permanent improvements 
upon land with the knowledge of the cwner, induced 
by his promise made to the party making the expendi- 
ture,to give the lands to such party, constitute in 
equity a consideration for the promise. Citing Lobdell 
y. Lobdell, 33 How. 347; Crosbie v. McDoual, 18 Ves. 
147; Shepherd v. Bevin,9Gill, 82; 3 Pars. on Con., 
359. The statute of frauds has no bearing on the case. 
If the promise, reduced to writing, could under the cir- 
cumstances be enforced in equity,it may be although by 
parol.’ It isagainst conscience to suffer a party who had 
entered and expended money on the faith of a parol 
agreement to be treated as atrespasser, and for the 
other party, in fraud of his engagement, though that 
was verbal, to enjoy the advantage of the money laid 
out. Courts interfere in such cases not on the ground 
of a breach of the verbal agreement, but because of the 
acts done under it on the faith of its terms, and which 
it would be bad faith in the vendor not to carry out 
by executing its terms,and a court of equity will 
always enforce a promise upon which reliance is 
placed, and which induces the expenditure of labor 
and money in the improvement of land. Suchaprom- 
ise rests upon valuable consideration. The promisee 
acts upon the faith of the promise, and we can per- 
ceive no important distinction between such a promise 
anda sale. Permitting the promisor to avoid perform- 
ance operates as a fraud as much in the case of a gift 
as in the case of a sale, so far as expenditures upon im- 
provements are concerned, when possession has been 
taken and valuable improvements made upon the faith 
of the promise. These acts constitute part perform- 
ance by the donee, and the agreement will be specifi- 
cally enforced by a court of equity. Halsey v. Peters. 
Opinion by Lacy, J. (See 27 Am. Rep. 535.) 

(Decided May 1, 1884.] 


—_——_______— 


WISCONSIN SUPREME COURT ABSTRACT. 
NEGLIGENCE — DEFENDANT PROVING PLAINTIFF'S 
CONTRIBUTORY.—In an action for negligence, if the 
plaintiff can prove his case without disclosing his own 
contributory negligence, then such contributory 
negligence is purely a matter of defense to be proved 
by the defendant. Randall vy. N. W. P. Co., 54 Wis. 
147; Hoth v. Peters, 55 id. 405. The same rule 
prevails in the Supreme Court of the United States 
aud many of the States. See cases cited in Abb. Tr. 
Ev. 59. The burden of proving such contributory 
negligence being ordinarily upon the defendant, there 
would seem to be no objection to his aflirmatively al- 
leging a fact which he may thus be required to prove. 
Kelley v. Chicago, etc., R. Co. Opinion by Casso- 
day, J. 
[Decided May 15, 1884.] 


AGENCY — FACTOR—LIEN FOR ADVANCES — WHEN 
DOES NOT EXIST.—An agent employed to sell, or to 
purchase and sell, goods or other personal property in- 
trusted to his possession, by or for his principal, for a 
compensation, commorly called factorage or commis- 
sion, may properly be regarded asa factor. Story Ag., 
§§ 33, 34a; Edw. Fact., § 1; Whart. Ag., § 735. Here 
the duties, powers, and compensation of the factors, 
and their relation to their principals, were originally 
regulated by agreement. True there were some de- 
partures after the business had continued for a while, 
but there is nothing to indicate any change as to the 
title of the property, or the measure or source of com- 
pensation. Undoubtedly a factor is entitled to retain 
goods in his possession as such until his advances, ex- 





penses, and commissions are paid, and this right is not 
limited to charges on the particular consignment of 
goods, but covers a general balance on the accounts 
between the factor and the principal, so far as concerns 
the business of factorage. Whart. Ag., § 767; Edw. 
Fact.,§§ 71, 72; Story Ag.,§ 376; Matthews v. Menedge, 
2 McLean, 145; Bryce v. Brooks, 26 Wend. 374; Kruger 
v. Wilcox, 1 Amb. 252; Jordan v. James, 5 Ohio, 99; 
Weed v. Adams, 87 Conn. 378. The statute of this 
State in this respect would seem to be in confirmation 
of the common law. Rev. Stat., § 3345. But where 
the general balance on the accounts of the factorage is 
largely against the factor and in favor of the princi- 
pal, the former can have no lien upon the property in 
his possession, for he hasno enforceable claim. God- 
frey v. Furzo, 3 P. Wms. 185; Zinck v. Walker, 2 W. 
BL. 1154; Tooke v.Hollingworth,2 H. B1.501; Walker v. 
Birch, 6 Term R. 258; Weed v. Adams, supra; Jordan 
v. James, supra; Enoch v. Wehrkamp, 3 Bosw. 398; 
Beebe v. Mead, 33 N. Y. 587. In such case the factor’s 
right of retention and sale is merely to reimburse him- 
self for the balance due him on the general account of 
the factorage. Brown v. M’Gran, 14 Pet. 479; Overt. 
Liens, §105. Neither cana factor, who is indebted to 
his principal on account of previous sales, acquire a 
particular lien upon goods subsequently sent to him 
for sale for expenses incurred on account of them, un- 
less such expenses exceed the amount of his indebted- 
ness. Edw. Fact., §72; Enoch v. Wehrkamp, supra. 
The lien of an agent and factor on the goods of his 
principal for specific expenses does not exist when the 
general balance of account is against him. Id. We 
must therefore hold that where a factor is largely in- 
debted to his principal on account of the factorage, 
and thereupon voluntarily makes advances in the busi- 
ness not exceeding such indebtedness, such advances, 
being made for and in behalf of his principal, must be 
deemed to have been so made by the factor in liquida- 
tion of his own indebtedness pro tanto. McGraft v. 
Rugee. Opinion by Cassoday, J. 

[Decided May 15, 1884.] 


——__>__—— 


MARYLAND COURT OF APPEALS ABSTRACT.* 

MARRKIAGE—ANTE-NUPTIAL AGREEMENT— SPECIFIC 
PERFORMANCE—MONEY VALUE IN LIEU.—By an aute- 
nuptial settlement it was covenanted that the intended 
wife, if she survived the husband, should receive at 
his death one dwelling-house, to be vested in her ab- 
solutely, in lieu of dower, or distributive share in his 
estate. The husband, having become.estranged from 
the wife shortly before his death, left her in his willa 
dwelling-house of comparatively small value and sub- 
ject to an annual ground rent of $64, which she re- 
nounced. He disposed of his entire estate by will, 
which he made during the period of alienation from 
his wife. Ona bill by the widow asking for a specific 
execution of the covenant, and that she might havea 
dwelling-house suitable to her and her late husband’s 
rank in life, and pecuniary circumstances, assigned to 
her, to be vested in her absolutely, or in lieu thereof 
a sum of money which the court might deem adequate, 
it was held that the complainant had a right to re- 
nounce the bequest, and was entitled under the cove- 
nant to receive from her husband’s estate a dwelling- 
house suitable to his pecuniary circumstances, and 
position in society. But in all such cases, the agree- 
ment must be sufficiently definite to guide the court 
in the direction to be given forthe specific perform- 
ance, or at any rate, that it may be made certain and 
definite upon proper inquiry. Storer v. Great W. R. 
Co., 2 Y. & Coll. Ch. 48, 53; Wilson v. Furness R. Co., 





*Appearing in 61 Maryland Reports, 
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L. R., 9 Eq. 28; Lytton v. Great N. R. Co., 2 Kay & J. 
394; Hood v. North-East. R. Co., L. R., 8 Eq. 666; L. 
R., 5 Ch. App. 525; Wilson v. Northampton & Banbury 
June. R. C., L. R., 9 Ch. App. 279. In the last men- 
tioned case, arailroad company agreed, for valuable 
consideration, with the land-owner to erect and fit up 
a station on certain lands which they had bought from 
him; bat the agreement contained no further descrip- 
tion of the station, nor any stipulation as to the use of 
it. The company refused to erect the station in the 
specified place, but substituted one at a distance of 
two miles therefrom. This substituted station the 
landowner refused to acceptin lieu of the one to which 
he was entitled under the agreement. And the court 
upon application for specific performance, while hold- 
ing that the case was fully within the jurisdiction for 
specific performance of the agreement, concluded that 
because of the indefinite character of the agreement, 
more complete justice could be done by awarding com- 
pensation, by way of damages, underthe Stat. 21 & 22 
Vict., known as Lord Cairn'’s Act, which only applies 
in cases where the court has jurisdiction to entertain 
the application for specific performance. But as in 
this case the specific execution of the covenant would 
be attended with no little difficulty, and as the relief 
prayed by the bill was in the alternative, she was en- 
titled to receive a sum of money equivalent to the 
value of such house in lieu thereof. 2 Story Eq., § 
799; Rider v. Gray, 10 Md. 282, 300; Bowie v. Stone- 
street,6 id. 419,431. This case would seem to fall within 
the reason and scope of the principle upon which com- 
pensation may be awarded. Busey v. Curley. Opin- 
ion by Alvey, C. J. 

JURISDICTION—OVER PERSON WAIVED BY APPEAR- 
ANCE.—Where the subject-matter of the suit is one 
over which the court has jurisdiction, the appearanee 
of the defendant by attorney waives the objection to 
the jurisdiction. In Oulton vy. Radcliffe, L. R.,9 Com. 
Pleas, 195, Denman, J., says: ‘Actual service of the 
writ is not essential. If the defendant appears, that 
gives the court jurisdiction to proceed, provided the 
subject-matter of the action is one over which the 
court has jurisdiction.”’ Keating, J., saysin the same 
case: ‘ The question is, whether the fact of the writ 
having been served out of the jurisdiction makes the 
subsequent proceedings void; in other words, whether 
the appearance of the defendant by his attorney, 
though the service was such that he was not bound to 
appear, gives the palatinate court jurisdiction. Iam 
of opinion that the appearance did waive the objection 
tothe jurisdiction.”’ Afteran appearance it is too 
late to object to any infirmity in respect to the service 
of the writ or summons, except where the appearance 
is made for the special purpose of raising the objection. 
Ireton v. Mayor, ete. Opinion by Irving, J. 


WILL—OBLITERATION---INOPERATIVE ALTERATION— 
STATUTE MUST BE FOLLOWED.-—A testator cannot by 
the obliteration of certain words in his will, convert a 
life estate into a fee simple. <A testator left ten chil- 
dren--seven sons and three daughters. By his will he 
directed that his estate be divided into ten equal parts 
or shares, and he gave to all his children life estates in 
their respective shares, with remainders over to their 
children, except his sons J. E. and L., to whom he 
gave their respective shares absolutely and in fee. 
Some time after the execution of the will, the testator 
erased or obliterated the names of his sons J. E. and 
L., wherever they occurred by drawing a line through 
them with his pen, but leaving the names legible. The 
erasures operated to confer estates in fee simple on all 
the sons. Held, that the attempted obliterations were 
inoperative, and the will should be read as it was 
originally written and executed. Anyalteration ina 
will by interlineation or obliteration, whereby a dif- 








ferent disposition of the estate is sought to be made, 
will be held void, and the will will operate as origi- 
nally executed. Every alteration in a testamentary 
disposition of real estate must be authenticated in 
the manner prescribed by the statute. Eschbach y. 
Collins. Opinion by Yellott, J. Alvey, C. J., con- 
curs. [All the authorities including those cited by the 
court are collated in 45 Am. Rep. 327, note.—Eb.] 


MARRIAGE—ANTE-NUPTIAL DEED—CONSTRUCTION— 
INTENTION.— Whenever it appears from the face ofa 
deed executed in contemplation of marriage, and as an 
ante-nuptial settlement of the property of the woman, 
that the intention is to carry the titleto the property 
beyond the period of the wife’s death, and to exclude 
the husband, that intention must prevail, and the 
court will give a liberal construction to its language in 
order to discover and effectuate such intent. Ward y. 
Thompson, 6G. & J.349; Waters v. Tazewell, 9 Md. 
291; Townshend v. Matthews, 10 id. 251; Hutchins vy. 
Dixon, 11 id. 29; Denton v. Denton, 17 id. 493; Marsh- 
all v. Beall, 6 How. 70. In some of these cases the pro- 
visions of the conveyances are very similar to those in 
the present deed, while in others the intention to ex- 
clude the husband is much less apparent; but the rule 
of decision isthe same inall. A deed executed in 
contemplation of marriage conveyed certain property 
in trust, the grantor to be permitted to take and re- 
ceive during her life the net income and profits 
thereof, to her sole and separate use, full power to 
dispose of the same by deed or will being reserved, 
and failing so to do, and dying intestate, the same to 
be held for her children or their descendants if she 
left any, if not, for her heirs-at-law. The intended 
husband was one of the witnesses to the deed, which 
was placed on record after the marriage. The grantor 
died intestate without issue, leaving her husband sur- 
viving her. Held,that the intent of the grantor to carry 
the title tothe property beyond her life and to ex- 
clude her husband, was plainly manifest, and he was 
not entitled to any interest or share therein. Moody v. 
Hall. Opinion by Miller, J. 


STATUTE OF FRAUDS—- MEMORANDUM—TIME OF DE- 
LIVERY—CUSTOM—INSTRUCTION MUST PREJUDICE TO 
REVERSE.—It is not necessary in the written note or 
memorandum of the sale of goods, required by the 
Statute of Frauds, that the time of the delivery should 
be stated, provided no time was fixed in the parol 
agreement. But if a time for the delivery of the goods 
be fixed in the verbal agreement of sale, such time 
must be incorporated in the written note or memo- 
randum thereof. 1 Benj. on Sates, 277. If no time be 
fixed in the agreement, for the delivery of the goods 
sold, the law will imply that it is the duty of the sel- 
ler to deliver them ina reasonable time, and what is 
a reasonable time must depend upon the circumstan- 
ces surrounding the case, and the character of the 
goods dealtin. If there be an established custom . 
among merchants who deal in the particular goods 
sold, regulating thetime of such delivery, the deliv- 
ery will be regulated and controlled by such custom. 
2 Benj. on Sales, 891; Williams v. Woods, Bridges & 
Co., 16 Md. 220; Salmon Falls Manf. Co. v. Goddard, 
14 How. (U. 8.) 446. Before a case will be reversed, it 
must appear, not only that the instruction complained 
of was erroneous, but that the appellant was preju- 
diced thereby. Young v. Mertens, 27 Md. 114; Parker 
v. Wallis, 60 id. 15. Kriete v. Myer. Opinion by 


Stone, J. 
—_——_>_—_———_ 


CRIMINAL LAW. 


LARCENY—PRESUMPTION FROM POSSESSION.—A pris- 
oner’s exclusive and unexplained possession of stolen 
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property, recently after a theft, raises a presumption 
that he is the thief, and such presumption takes the 
burden of proof from the prosecution aud lays it upon 
the prisoner. Roscoe Crim. Ev. 18; 2 Russ Cr. 338. To 
the same effect see Phil. Ev. (7th ed.) 186; Knicker- 
bocker v. People, 43 N. Y. 177; People v. Walker, 38 
Mich. 156; State v. Brady, 27 Iowa, 126; State v. 
Creson, 38 Mo. 372; State v. Turner, 65 N. C. 592; Wal- 
ters v. People, 104 Ill. 544; Sahlinger v. People, 102 id. 
242. And so far as we have been able to discover, the 
California courts (18 Cal. 383; 48 id. 253) stand almost 
alove in the modification of the doctrine. Sup. Ct. 
Arizona, Jan., 1884. Territory v. Casio. Opinion by 
Penney, J. (2 Pac. R. 755.) [See 58 Ind. 340; 56 N. Y. 
315;6 Neb. 102; 52 Miss. 695; 114 Mass. 299; 1 Hun, 670; 
64 Ill. 405.—Eb. ] 

ACCESSORY—RECORD OF CONVICTION—REMARKS OF 
PROSECUTING OFFICER—WHEN NOT ERROR.—The stat- 
ute authorizes the charging of an accessory before the 
fact as a principal. State v. Cassady, 12 Kas. 550. 
Upon the trial of an accessory before the fact, the re- 
cord of the conviction of the principal is proof prima 
facie of that fact; but this is not conclusive, and other 
evidence of the commission of the crime by the prin- 
cipal is admissible. Levy v. People, 80 N. Y. 327; 
Arnold v. State, 9 Tex. Ct. App. 435. (2) Upon the 
trial of adefendant charged with acriminal offense,the 
latter rested without testifying. The State introduced 
a witness and offered to prove certain facts, to which 
the defendant objected as not being proper rebuttal. 
Thereupon the county attorney said to the court, in 
the heuring and presence of the jury: ‘‘ Your honor, 
we hadaright to presume that the defendant would 
testify as a witness in his own behalf, in which case 
this evidence would have been proper rebuttal, and we 
having failed to do so, we claim the right to introduce 
it now.’’ Ield, that these remarks to the court were 
not such an infringement upon the statute forbidding 
the prosecuting attorney to refer to the fact that the 
defendant did not testify in his own behalf as requires 
us under the circumstances of this case to grant a new 
trial. We understand the statute is explicit that 
when a defendant in a criminal cause declines to tes- 
tify in his own behalf, absolate silence on the subject 
is enjoined on counsel in their argument on the trial, 
and that the courts will hold prosecuting attorneys to 
a strict observance of their duty in this respect. State 
v. Graham, 17 N. W. Rep. 192; Long v. State, 56 Ind. 
182; 26 Am. Rep. 19; Commonwealth v. Scott, 123 
Mass. 239; 25 Am. Rep. 87. Yet we do not think the 
incidental allusion to the court by the county at- 
torney, under the circumstances, was such miscon- 
duct as requires us to grant a new trial. Tbe remarks 
of the county attorney were not made inan address 
tothe jury, were not directed to the jury, nor in- 
tended for the jury. It is possible and more than 
probable that the members of the jury heard the re- 
marks, as they were uttered in their presence, but the 
county attorney evidently did not intend to infringe 
upon the provision of the foregoing statute, and we 
cannot regard his remarks, made as they were, as ma- 
terial error. Calkins v. State, 18 Ohio St. 366. Sup. 
Ct. Kansas, Jan., 1884. Slate v. Mosley. Opinion by 
Horton, C. J. (31 Kans. 355.) [See 2 Pac. Rep. 609; 
61 Iowa, 559; 32 Eng. Rep. 277-9.—Eb.] 


EVIDENCE—POSSESSION OF STOLEN GOODS.—On an 
indictment for stealing goods, and also for receiving 
ing them knowing them to have been stolen, under 
section 19 of the Prevention of Crimes Act 1871, evi- 
dence of other stolen goods being found in the posses- 
sion of the prisoner is not admissible unless they are 
found in his possession at the same time; that is, at 
the time he was foundin possession of the goods he is 
indicted for stealing Reg. v. Drage, 14 Cox C. C. 85; 





28 Eng. Rep. 534; per Bramwell, B., followed. Cir. Cas. 
Res., April 5, 1884. Reg. v. Carter. Opinion by Cole- 
ridge, C. J. (50 L. T. Rep. (N. 8S.) 596.] 


JUROR—DISQUALIFICATION— NEW TRIAL—VIEW — 
WAIVER.—A petition fora new trial on the ground 
that one of the jurors was disqualified by a relation- 
ship of consanguinity is addressed to the discretion of 
thecourt. Such a petition will not be granted when 
the relationship was by consanguinity in the sixth de- 
gree, was probably unknown to the juror, and was not 
shown to have injuriously affected theaccused. “A 
new trial will not be granted in a criminal case,’’ says 
the Supreme Court of West Virginia, in a case similar 
to the case at bar, ‘‘for matter that isa principal cause 
of challenge to a juror, which existed before he was 
elected and sworn as such juror, but which was un- 
known tothe prisoner until after the verdict, and 
which could not have been discovered before the juror 
was so sworn by the exercise of ordinary diligence; 
unless it appears from the whole case that the prisoner 
suffered injustice from the fact that such juror sat 
upon the case.”” State v. Williams, 14 W. Va. 851, 869; 
State v. McDonald,9 id. 456; McDonald v. Beall,55 Ga. 
288, 2938. Whena view is had in a criminal case the ac- 
cused may waive his right to be present at tke view. 
Such a waiver is presumed when he does not ask to be 
present and makes no objection in the course of the 
trial after the view; and when the view was allowed at 
the request of his counsel, who stated thatthe health 
of the accused precluded his attendance. A reporter 
who was present at the trial, whose occupation would 
naturally lead him to note and remember the incidents 
of it, makes affidavit that the court spoke to one of the 
counsel for the prisoner in regard to what was to be 
done with him, and that the counsel replied that his 
health was such that it would not be prudent for him 
to go with the jury on sucha severe day. We think 
that under these circumstances the prisoner must be 
held to have waived his privilege, which in our opin- 
ion it was competent for him todo. State v. Adams, 
20 Kans. 311, 323; United States v. Sacramento, 2 Mont. 
239, 241; People v. Murray, 5 Crim. Law Mag. 223; State 
yv. Polson, 29 Iowa, 133; Carroll v. State, 5 Neb. 31; Hill 
v. State, 17 Wis. 697; Fight v. State, 7 Ohio, 180; Mc- 
Corkle v. State, 14 Ind. 59. Sup. Ct. Rhode Island, 
April 4, 1884. State v. Congdon. Opinion by Durfee, 
C.J. (As tofirst point see6 Allen [N. B.], 389. [i4 
R. LJ 


EVIDENCE—LEADING QUESTION—ASSUMING FACT.— 
A question which assumes the existence of a fact es- 
sential to a conviction, where there was no evidence 
that the fact existed, isentirely inadmissible. The 
question is leading, as are all questions to a witness 
which assume the existence of facts material to the is- 
sue, which have not been proved. 1 Greenl. Fv. § 434; 
1 Starkie Ev. (10th ed.) 197; Turney v. State, 8 Smedes 
& M. 104. Hence the specific objection was well taken 
and ought to have been sustained. But it is sometimes 
said that it rests in the sound discretion of the trial 
court to allow leading questions to be put to witnesses, 
and that error cannot be assigned on the rulings in 
that behalf. Itis undoubtedly the law that if a wit- 
ness appears to be hostile to the party producing him, 
or unwilling so give evidence, it is in the discretion of 
the court to allow leading questions to be put to him, 
and in such cases error cannot, in general, be assigned 
upon the ruling. 1Greenl. Ev., § 255. But here the 
witness does not appear to have manifested any hostil- 
ity to the prosecution, or any unwillingness to testify. 
Under all the circumstances of the case, we think the 
ruling of the court permitting the above question to 
be put to the female witness was not a proper exercise 
of the discretion of the court, and that such ruling 
may be assigned aserror. See opinion by Chief Jus- 
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tice Sharkey in Turney v. State,8 Smedes & M. 120; 
Gunter v. Watson, 4 Jones (La.), 455. Because the 
error may have prejudiced the plaintiffin error, it is 
fatal to the conviction. Sup. Ct. Wis., May 15, 1884. 
Klock v. State. Opinion by Lyon, J, (19 N. W. Rep. 
543.) 


a oo 


INSURANCE LAW. 





FIRE—DESCRIPTION OF PREMISES—WARRANTIES AND 
REPRESENTA TIONS—MATERIALITY--CONDITIONS WORK- 
ING FORFEITURE—WAIVER.—(1) Where in an applica- 
tion for insurance whereby the assured agrees that the 
application is a just, full and true exposition of all the 
facts and circumstances in regard to the condition, 
situation, value and risk of the property, so far as the 
same are known to him, and are material to the risk, 
it is immaterial whether the statements are regarded 
as warranty, or merely as representations of the truth 
of the statement, because the applicant only assumes 
responsibility for their truth so far as the facts are 
known to him and material to his risk. Houghton v. 
Manufacturer's Ins.Co., 8 Met.114. The application and 
the policies are to be read together, and it is a famil- 
iar rule in the interpretation of conditions which work 
a forfeiture that they are not to be extended by con- 
struction, and being inserted for the benefit of the in- 
surer, they are to be liberally construed in favor of the 
assured. No effect can be given to the covenant on 
the part of the applicant at the end of the application, 
unless it is construed as restricting his undertaking 
and holding him accountable for the accuracy of his 
statements so far only as the facts stated are material 
to the risk. If every statement and the truth of every 
answer were to be treated as material, there would be 
nothing upon which the restriction could operate. In 
this application the assured represented by his answer 
to the eighteenth question that there was no planing- 
machine upon the premises, but the premises to which 
the question and answer refer are the insured prem- 
ises, not the adjuncts or adjoining premises. North- 
western Ins. Co. v. Germania Ins. Co., 40 Wis. 446; 
Carlin v. Western Assurance Co., 57 Md. 515. There 
was therefore no misrepresentation. (2) When a ques- 
tion is not answered it is not to be inferred that there 
was nothing which required an answer, and in such 
case,if the answer is not responsive or satisfactory, the 
insurer waives a full auswer. Higgins v. Phoenix Ins. 
Co., 74 N. Y. 6; Carson v. Jersey City Ins. Co., 43 N.J. 
L. 300; Com. v. Hide & Leather Ins. C., 112 Mass. 136. 
(3) Conditions that work a forfeiture are not to be ex- 
tended by construction. Being put into the policy 
for the benefit of the insurer, they will be construed 
most liberally for the assured. (4) The materiality of 
the representation is a question of fact. The test is 
the probable effect of the representation upon the 
judgment of the insurer. Cir. Ct., N. D. N. Y., March 
4, 1884. Mulville v. Adams. Opinion by Wallace, J. 
(19 Fed. Rep.) _ 


NEW BOOKS AND NEW EDITIONS. 


l4tH BRADWELL. 

Reports of the Decisions of the Appellate Courts of the State 
of Illinois. By James B. Bradwell, vol. xiv. Containing 
all the remaining opinions of the first district up to, and 
including a portion of those filed on the 20th day of 
May, 1884, and all the remaining opinions of the second 
and third districts, up to June 19, 1884, and all the re- 
maining opinions of the fourth district, up to the 15th day 
of July, 1884. Chicago, Chicago Legal News Company, 





1884. pp. 723. 





The reporter's work on this series, which is now so 
well known in the profession, has always been and 
continues to be admirably done; indeed some engaged 
in the same work might study them as models. He 
makes a head-note, and does not make it a mere reit- 
eration of the words of the opinion, with the aid of the 
scissors. The present volume is well printed and has 
a good index. Wenote the case of Johnsonv. Van 
Epps, p. 201, holding that the beneficiary in a life pol- 
icy where the insured retains the control thereof may 
be changed with the consent of the insurer. The court 
discusses the cases at length. Jn St. Louis, etc., R. Co. 
v. Hill, p. 579, the court discusses the question of dis- 
crimination by carriers regarding freight. 


— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, Oct. 14, 1884: 

Order of General Term affirmed—People v. William 
Couraly.—— Motion to put on preferred calendar 
granted without costs--People ex rel. Alfred Lawrence, 
respondent, v. Elias Mann and another, appellants; 
George Mark and another, appellants, v. State of New 
York, respondent.——Motion to put cause on preferred 
calender granted, with costs—People, respondents, v. 
Western Union Telegraph Company, appellants; Peo- 
ple v. Gold and Stock Telegraph Company.—Motion 
for this court to request Supreme Court to return re- 
mittitur denied, without costs—Charles Wager and 
others, respondents, v. Eliza H. Wager, appellant.—— 
Motion for re-argument denied, without costs—Jobn 
D. McLean, respondent, v. Andrew McLean, appel- 
lant.——Motion to dismiss appeal denied with $10 
costs—John A. Hurron, respondent, v. William G. 
Oppenheim, appellant. 


——___@——__ 


NOTES. 





The American Law Register for September contains 
a leading article on Railway Insurance by Adelbert 
Hamilton, and the following cases: Queen v. Price 
(Eng.), on cremation as a nuisance, with note by Mar- 
shall D. Ewell; Ort v. Fowler (Kans.), on negligent 
signing of a promissory note, with note by Henry 
Wade Rogers; Davis v. Duncan (U. 8. Cire.), on liabil- 
ity of receiver for torts of employees, with note by 
Charles L. Billings; Railroad Co. v. Gallagher (Ohio), 
on liability of master to one summoned by his servant 
to assist him, with note by John F. Kelly. ‘“* Life” 
wants to know if a blind man can maintain an action 
ona draft at sight. ——The late Mr. Beavan, the most 
voluminous reporter of his day, was a generous son of 
the Middle Temple. A silver snuff-box presented by 
him has for years lain on the polished oak of the senior 
bar mess, and is during term duly sneezed over night 
after night by barristers who never take snuff out of 
hall. One of the items of his will is a bequest of ‘‘ my 
gold répoussé snuff-box’’ to the benchers, *‘ over which 
they will in the future have an opportunity of blessing 
one another.”-—London Law Journal. (Referring to 
the classic custom of saying ‘‘ God bless you!’’ when- 
ever any one sneezes.) 
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‘CURRENT TOPICS. 





UR reminiscences of Judge Folger have awak- 
ened considerable interest among our readers. 

One of them early discovered that the judge was 
wrong in attributing the poem, ‘‘The Auld Ash 
Tree,” to Motherwell, and we are indebted to an- 
other for information of the authorship and a copy 
of the poem. The poem was written by Thomas 
Davidson, a young Scotch clergyman of a good 
deal of promise, who died about 1870. The poem 
has a sad significance when read in the light of 
Judge Folger’s last letter to us. It is as follows: 


Tue AuLD AsH TREE. 


There grows an ash by my bour door, 
And a’ its boughs are buskit-braw 

In fairest weeds 0° simmer green, 
And birds sit singing on them a’. 

But cease your sangs, ye blithesome birds, 
An’ o’ your liltin’ let me be; 

Ye bring deid simmers frae their graves 
To weary me, to weary me! 


There grows an ash by my bour door, 
And a’ its boughs are clad in snaw ; 
The ice drap hangs at ilka twig 
And sad the nor’ wind soughs thro’ a’. 
Oh, cease thy mane, thou norlan’ wind 
And o’ thy wailin’ let me be ; 
Thou brings deid winters frae their graves 
To weary me, to weary me! 


Oh, I wad fain forget them a’ ; 
Reme mbered guid but deepens ill 
As gleids o’ licht far seen by nicht 
Mak’ the near mirk but mirker still. 
Then silent be, theu dear auld tree — 
O’ a’ thy voices let me be ; ° 
They bring deid years frae their graves 
To weary me, to weary me! 


Other correspondents haye conjectured the mean- 
ing of the word ‘‘ bin” in the poem of ‘‘De Massa 
ob de Sheepfol’,” which puzzled Judge Folger. 
One writes us: ‘‘I may be wrong, and certainly 
would not fancy I could ever understand a word 
that Judge F. did not, but is not this word clearly 
the old fashioned bin, of corn-bin and coal-bin? 
There is in this poem a repetition, as ‘ sheepfol’” 
is a more correct expression than sheep-bin, though 
the latter is not incorrect, and sheep fol’ bin is sim- 
ply the expressive poetic repetition that yearned 
after more rhythm.” Two others write to the same 
effect. One says ‘‘ sheep bin” and ‘‘ sheepfold bin” 
are common expressions in the south. 


Another goes a little deeper into the subject, and 
into the ‘‘sheepfol’,” as follows: ‘‘You see the 
poet uses the term ‘sheepfol’ bin,’ evidently mean- 


ing an enclosure within an enclosure. The sheep- 


fold is one thing, while the bin within it, or at- 
tached to it, is another thing. Now, as a farmer's 
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boy of sixty or seventy years ago, I think, I re- 
member that we had a bin, or sheep-bin, as we 
called it, built within the general enclosure for the 
flock, in which we put sheep about to lamb, sheep 
that had just lambed, with the little tender lambs 
themselves, for the purpose of giving them better 
care and attention than the general flock required. 
Am I right? I do not think I have heard the word 
for fifty years, used in that way, but your letter 
calls it up from the shadowy past, and I more than 
half think that was the sense in which the poet 
used it. I am confirmed in this opinion, that it 
is put in the mouth of ‘‘ de black and thin” negro, 
who makes the nice distinction between the divine 
‘massa’ who watches the ‘sheepfol’-din,’ where his 
lambs, and the weak and the old of his flock are 
specially cared for, and the ‘hirelin’ shepa’d’ who 
only cares to bring the fat and the thrifty ones 
into the fold.” We ourselves suggested to the 
judge, at the time of his letter, that ‘‘ bin” must 
mean a pen or enclosure, but the conjecture of our 
correspondent last quoted gives a deeper meaning 
to the expression. We are sure our readers will 
thank us for dropping into literature sufficiently to 
put before them two such exquisite poems. 


The judges have several bad habits which ought 
to be corrected, and we are sure they will be glad 
to have them pointed out by a disinterested party. 
In some States, especially the western, there is a 
tendency to cite too many authorities. We have 
repeatedly found of late from twenty to thirty cita- 
tions on asingle page. This is “damnable itera- 
tion.” If it is essential to refer to the authorities 
of all the States on a vexed question, it certainly is 
not necessary to cite the whole line in each State; 
the latest or the earliest, or both, would answer 
every purpose. The judges ought not to degener- 
ate into digest makers or digest transcribers — for 
that is about all there is of this habit. What adds 
to the annoyance is that in many instances the cita- 
tions are incorrect; it is bad enough to be superflu- 
ous without being mistaken. 


Another bad habit is citing reports by the name 
of the reporter. We have spoken of this before. 
It is of course unavoidable to refer to the early re- 
porters in this way, but where the reports have be- 
gun to be numbered as State series they should be 
cited by the number of that series, as in Massachu- 
setts, New York, Ohio, etc. In Pennsylvania the 
judges persist in the most annoying manner in citing 
‘““P, F. Smith,” ‘‘Outerbridge,” etc., instead of the 
numbers of Pennsylvania State. At all events 
there should be some uniform system, and the sys- 
tem of citing by the number of the State series 
seems to us by far the best. In Massachusetts and 
New York the reporters’ names have long since 
been sunk, as they ought to be, and we wish the 
Pennsylvania judges would follow the example. 
The most obvious advantage of the new plan is 
that it avoids confusion. 
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The last bad habit to which we refer is the habit 
of reporting nasty cases in detail. We are sure 
this is generally the fault of the judges, and not of 
the reporters, although the latter usually get the 
blame. The details of all sexual cases ought to be 
suppressed. There isacase of this sort in 48th 
Georgia (covering more than one hundred pages) 
that is a disgrace to the reported jurisprudence of 
the State, and the same may be said of one in 53 
Missouri. We have been told by reporters that 
judges insisted on the reporting of such cases. If 
this goes on we shall be obliged to have expurgated 
editions of State reports for the chaste youth of our 
profession to study. The reports ought not to be 
loaded with such filth. 


We have had great enjoyment in reading Mr. 
Justice Bradley’s recent address delivered before 
the law department of the University of Pennsyl- 
vania, as we always have in reading any thing from 
the pen of this most admirable of judicial writers, 
Two or three extracts will serve to show its quality. 
Of the influence of law he says: ‘‘ At first view, 
when we walk about amongst our fellow men, we may 
not observe the omnipotent influence and controll- 
ing effect of the law. Its power is so subtle and 
all-pervading that everything seems to take place as 
the spontaneous result of existing conditions and 
circumstances. It is like gravitation in the natural 
world, which, whilst it governs and controls every 
movement, and produces all the order of the Uni- 
verse, is itself unseen. It must be studied in its 
effects in order to understand its power. So with 
law in civil society. It is over, under, in, and 
around every action that takes place. Its silent 
reign is seen in the order preserved, the person and 
property protected, the sense of security manifested ; 
in the freedom of intercourse, in the cheerful per- 
formance of labor, in the confidence with which 
business is transacted, and trust is reposed by one 
man in another ; in the peaceful and contented pur- 
suit of trades and occupations, and the bestowal of 
services ; all goes on cheerfully and smoothfully, 
working out and interworking the constant evolu- 
tion of human happiness — because of the ever-ex- 
isting (though generally unrecognized), conscious- 
ness of the presence, the watchfulness, and the all- 
sufficient protection of the law. In ordinary con- 
duct, conformity to its rules and requirements is 
pursued almost as a second nature; but in trans- 
actions requiring authentic evidence, greater knowl- 
edge, perhaps professional skill, is required; and 
when questions of ambiguity, complexity and diffi- 
culty arise, which the parties themselves cannot 
amicably solve, then of course the skill of the law- 
yer, and perhaps the wisdom and authority of the 
judge, must be resorted to. But compared with the 
millions of transactions which take place, these rip- 
ples on the surface do not often occur. The 
mighty river of things generally moves on with an 
undisturbed current ; but only because it is kept in 
its banks and regulated in its course by the power 
of law.” 


Of codes he says: ‘* Codes are undoubtedly use- 
ful for the purpose of settling disputed and doubt- 
ful points, and giving to the citizens the ordinary 
rules of law ina compact and intelligible form ; 
but they should not be allowed to usurp the prero- 
gatives of justice itself, seated in man’s bosom, by 
giving to the letter of the code the inexorable fixity 
of a statute, and thus reducing the exposition of the 
law to a question of philology and verbal criticism, 
instead of a question of reason and justice. Used 
as a statement of principles and rules applicable to 
cases Clearly within their scope, and not as restraints 
upon the judge in reference to other cases which are 
not provided for, and which require a new applica- 
tion of principles, ¢. e., the principles of right and 
justice governing analogous cases, codes may not 
only be admissible, but may be of great service in 
systematizing and perfecting the law. They should 
never be employed for the purpose of giving to the 
law a cast-iron fixity of form, and thereby repress- 
ing all progress and imposing a deleterious and 
smothering restraint upon society itself.” 


He pays the following tribute to one of the great- 
est lawyers whom our country has ever produced, 
but one almost unknown to fame: ‘One of the 
greatest, if not the greatest, of forensic speak- 
ers, as well as lawyers, that I ever knew, 
was the late Mr. George Wood, of New York 
—in his early days a leader of the bar of New 
Jersey. His discourse to the court was always 
grave, dignified and commanding ; his diction was 
chaste and pure, and his style was rich in correct 
legal phraseology; so that he seemed when speak- 
ing to be the personification of the law itself. He 
made no gestures, and but few references to author- 
ities; he did not need authorities; you knew as he 
spoke that what he said was the law. All was re- 
duced to such plain and simple principles, and en- 
forced with such logical clearness of argument, in 
the chastest, as well as the richest and most appro- 
priate legal diction, that he compelled the closest 
attention and carried conviction along with him to 
the end. Ihave often hung upon his lips with 
chained attention, even when opposed to him in 
the case, and can truly say that I never enjoyed a 
greater intellectual treat than in listening to his 
arguments.” 


Kentucky forever! This time it is ex-Chief Jus- 
tice Hargis who has been distinguishing himself. 
Our readers will have seen in the daily press the ac- 
count of his gallant encounter with another lawyer 
at the bar, and how the grave ex-chief condescended 
to throw a pair of law books at his antagonist’s 
head. It is to be hoped that wounded honor is now 
satisfied, and that nobody will kill himself or any 
body else. The only mistake the ex-chief made was 
in not selecting heavier missiles of the like kind. A 
volume of Louisiana Annual in bulk or of West Vir- 
ginia in quality must inevitably have done for his 





enemy if it had hit him, 
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NOTES OF CASES. 





N Anderson v. Doty, 33 Hun, 160, it was held that 
l in the absence of proof of offeusive sights or 
sounds, an action will not lie to enjoin the main- 
taining of a bawdy house near the plaintiff's house, 
by means whereof the selling and rental value of 
the latter is liable to be diminished. The court, 
Rumsey, J., said: ‘“‘There is no allegation of any 
noise, or any physical discomfort or tangible injury 
to the persons of the occupants of plaintiffs houses, 
or to the property, but the injury complained of is 
entirely consequential in its nature, arising from 
the fact that decent people will avoid such places, 
however quietly conducted, because of the inconve- 
niences which they apprehend may occur, although 
such apprehensions may never be realized. The 
defendant’s counsel bases iis motion upon the 
ground that a private action will not lie to restrain 
a public nuisance, unless the plaintiff suffers an in- 
jury by it to his person or property different in 
character from that common to all citizens, and 
that this particular injury must be some sensible 
physical discomfort, or visible injury to property. 
The general rule is well settled that a private indi- 
vidual cannot restrain a public nuisance by his pri- 
vate action unless he suffers damage different in 
kind from that which the nuisance causes all other 
people. Coke, 56a; Stetson v. Faxon, 19 Pick. 147. 
But this private injury must be physical, that is, it 
must be offensive to the senses, or endanger health, 
or render the use of property uncomfortable, or ac- 
tually interfere with its use. Wood Nuis. 4; Catlin 
v. Valentine, 9 Paige, 575; Brayton v. Fall River, 
113 Mass, 219-229; St. Helen’s Smelting Co. v. Tipping, 
11 H.L. Cas. 642. Mere liability to injury is not suffi- 
cient. Blackwell v. Old Colony BR. Co., 122 Mass. 
1-3; Milarkey v. Foster, 25 Am. Rep. 531, and note; 
Stetson v. Faxon, 31 Am. Dec. 123, and note. Nor 
is mere consequential injury, because plaintiff's 
premises are rendered less desirable or iess valua- 
ble, where no physical damage has been done to the 
property, or no personal discomfort sustained by 
the occupants, a ground for private action. Lan- 
sing v. Smith, 8 Cow. 146, 167; Ricket v. Metro. Ry. 
Co., 5 B. & 8. 149. It may be quite difficult to lay 
down any general rule. But I think it is safe to 
say, as is said by Wood, it is not enough that it 
diminishes the value of surrounding property. It 
is not enough that it renders other property less 
salable, or that it prevents one from letting his 
premises for as large arent as before, or to as re- 
sponsible or respectable tenants. Wood Nuis. 4; 
Big. Lead. Cas. on Torts, 467, et seg. In this case 
there are alleged no offensive sights or sounds from 
defendant’s house, but the injury is caused because 
the existence of the nuisance gives the neighbor- 
hood a bad name. Ido not think this is sufficient 
injury to plaintiff to enable him to maintain this 
action. But there are reasons of public policy and 
propriety why in my judgment this action should 
not be maintained by the plaintiff. The house kept 
by defendant is a nuisance, not because it is a 





source of discomfort to the immediate neighbor- 


hood, but because its probable and natural conse 
quence is harmful to the social and moral welfare 
of the public. It is a nuisance because it isa 
crime, and it can only cease to be a nuisance when 
it is abated. Ido not think that courts of equity 
are the proper tribunals in which to do this. The 
usual and customary means, and those always here- 
tofore employed, are set in motion by the courts 
which administer the criminal law, whose machin- 
ery 1s sufficient to give to the community full relief 
in a case of this kind, and at the same time to ad- 
minister such punishment as will prevent the re- 
currence of the evil. It is the duty of the plaintiff 
to apply to those tribunals to which the law has 
given the power not only to punish the guilty per- 
sons, but to abate the nuisance (Code Crim. Proc., 
§ 953), and to execute its judgment to that effect. 
I cannot doubt that if the plaintiff, and all persons 
aggrieved by the existence of such places would 
resort to the criminal courts, the law would be 
promptly and rigorously enforced. At all events 
the duty of dealing with offenses of the kind 
charged against the defendant is confined to the 
criminal courts, and should not be assumed by nor 
imposed upon courts of equity.” Barker, J., dis- 
sented. 


In Schwander v. Birge, 33 Hun, 186, an action of 
damages for the death of the plaintiff's intestate, 
employed in the defendant’s factory, by reason of 
the defendant’s neglect to provide means of escape 
in case of fire, it was held that the questions of neg- 
ligence and contributory negligence were for the 
jury. The deceased was nineteen years old, and 
the particular negligence alleged consisted in not 
providing a ladder or staircase leading to a scuttle 
in the roof. The court, Smith, P. J., said: “It is 
contended by the respondents that the deceased 
entered the employment of the defendants with 
full knowledge of the condition of the building, 
and he must therefore be presumed to have taken 
the risks arising from such condition, and for that 
reason cannot recover. Doubtless the general rule 
is that the employee loses the right of action when 
he voluntarily and unnecessarily puts himself in a 
place of danger. Whart Neg., § 215. So too it 
has been held that if a servant accepts service with 
knowledge of the character and position of struc- 
tures from which employees might be liable to re 
ceive injuries, he cannot call upon the master to 
make alterations, or in case of injury hold him lia- 
ble. Gibson v. Hrie R. Co., 63 N. Y. 449; Owen v. 
N. Y. C. R. Co., 1 Lans. 108. But those rules ap- 
ply only to the natural and ordinary risks incident 
to the work in which the servant engages, and the 
perils which in legal contemplation are presumed 
to be adjusted in the stipulated compensation. The 
fact that the intestate knew that there was no stair- 
case or ladder leading to the scuttle was not, under 
the circumstances and as matter of law, conclusive 
of want of due care on his part. As was said by 
Mr. Justice Byles, in Clarke v. Holmes, 7 Hurlst. & 








324 


THE ALBANY LAW JOURNAL. 











Nor. 937, ‘a servant knowing the facts may be ut- 
terly ignorant of the risks.’ It was held in Ceombs 
v. New Bedford Cordage Company, 102 Mass. 572, 
that ‘the fact that very near where a workman is 
voluntarily employed in a manufactory, machinery 
not connected with his work is in motion, the dan- 
gerous nature of which is visible and constant, is 
not conclusive that he has taken on himself the risk 
of being injured by it, in modification of the im- 
plied contract of his employer to provide for him a 
reasonably safe place in which to do his work; and 
if through inattention to the danger he meets with 
such an injury while doing his work, and sues his 
employer therefor, the questions whether he met 
it with due care on his own part, and whether by 
reason of the neglect of his employer to give him 
suitable notice of the danger, are for the jury.’ 
In this case the danger from which the injury to 
the intestate resulted was not a natural and ordi- 
nary risk incident to the work in which he en- 
gaged. His employment did not require him to be 
at all times on the fifth floor, but it took him into 
all parts of the building. Assuming that he was 
in the fifth story when the fire broke out, the fact 
that he was there at that time was, in a measure, 
accidental. Nor can it be presumed, as matter of 
law, that this lad, nineteen years old when he en- 
tered the employment of the defendants, took into 
consideration the risk of the fatal disaster that 
afterward befell him, and that his compensation 
was measured accordingly. We think that under 
the circumstances the question whether the intes- 
tate took the risk of the danger referred to was 
one of fact to be decided by the jury.” We agree 
with the judge that ‘‘the question is not free from 
doubt.” We do not see that the employer was 
bound to provide any means of escape. This was 
held in Jones v. Granite Mills, 126 Mass. 84; 8. C., 
30 Am. Rep. 661, where the court said: “It is no 
part of the contract of employment between master 
and servant so to construct the building or place 
where the servants work that all can escape in case 
of fire with safety, notwithstanding the panic and 
confusion attending such a catastrophe. No case 
has been cited where an employer has been held 
responsible for not providing such means of escape.” 


In Waterhouse v. Spreckels, Hawaiian Supreme 
Court, July, 1884, the action was for libel in publish- 
ing a private letter written by the plaintiff to a person 
other than the defendant, apologizing for a slander 
and inclosing money to compromise a suit therefor, 
and authorizing the receiver to print and circulate 
one hundred copies of the letter. Judd, C. J., cit- 
ing authurities, upholds the action, saying: ‘‘ Un- 
der these authorities the receiver of the letter in 
question would not be authorized to make publica- 
tion of it to any extent greater than authorized by 
the writer. A fortiori third parties, as these de- 
fendants are, have no such authority. Even Judge 
Story, though finding that courts of equity would 
not exercise the injunctive power of the court un- 





less the letters were of literary value, says that 
these matters are “ cognizable in a civil or criminal 
action at law.’ Story Eq. Jur., § 948a. In Brand- 
reth v. Lane, 8 Paige, 23, Chancellor Walworth re- 
fused to restrain the publication of a libellous work, 
but left the plaintiff to his action at law. In Wool- 
sey v. Judd, 4 Duer, 379, it is held that a court of 
equity cannot prevent the publication of private 
letters merely on the ground that such publication 
is injurious to the interests of society. It must 
stand on the ground that the writer has an exclu- 
sive property remaining in him, and the right to an 
injunction does not depend upon the question 
whether the letter possesses value as a literary com- 
position. But Chancellor Kent, 2 Com. 381, says: 
‘The publication of private letters ought to be re- 
strained when it would bea breach of confidence 
and trust, as letters of courtship, or when injurious 
to the character or happiness of others.’ In Hopkinson 
v. Lord Burghley, 2 L. R. 448, Lord Cairns says: ‘The 
question in all these cases is, what was the purpose 
or object in the mind of the person sending the 
letter. The writer is supposed to intend that the 
receiver can use the letter for any lawful purpose, 
and it has been held that publication is not such a 
lawful purpose.’ It seems to me, that as the com- 
plaint avers, not only was an injury intended 
to plaintiff by defendants, but that one was done 
to the feelings, character and reputation of the 
plaintiff by the wrongful and injurious publication 
of this letter; this injury is not one that is without 
redress. Upon principle, and I think upon suffi- 
cient authority, to wit: Mr. Justice Story, Lord 
Cairns and Judge Cooley, the plaintiff ought to 
have the remedy for the wrong done him. Where 
there is a right there isaremedy. As Lord Holt 
has said: ‘It isa vain thing to imagine a right 
without a remedy, for want of right and want of 
remedy are reciprocal.’ Ashley v. White, Ld. Raym. 
988; 1 Smith Lead. Cas. 105. Here the plaintiffs 
had been denied the right to vote for members of 
Parliament. ‘No such case’ says Cooley, ‘had 
ever been adjudged, and there was no precedent 
for the suit. But in the opinion of Lord Holt a 
precedent was not important, the material question 
was, had they aright to vote? When the facts 
were found in their favor the legal conclusion must 
follow: ‘ Having a right, the remedy was of course.’ 
In the case before me the wrong has been done, 
the letter has been published; it cannot now be re- 
strained by injunction. To sustain this demurrer 
would be to hold that the defendants may continue 
to publish this letter from year to year, indefinitely, 
in all parts of the world, wherever the defendants 
may think it would damage the plaintiff. It wonld 
be areproach to justice to say that such conduct 
is remediless.” See 2 Aus, Law Jour. 131. 


——__..___. 


COMMON WORDS AND PHRASES. 


ape en An old man and a young woman, not 
relatives, but living together like father and 
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daughter for many years, may constitute a family. 
Carmichael v. Northwestern Mut. Ben. Association, 
51 Mich. 494. The court said: ‘Now this word 
‘family,’ contained in the statute, is an expression 
of great flexibility. It is applied in many ways. It 
may mean the husband and wife having no children 
and living alone together, or it may mean children, 
or wife and children, or blood relatives, or any 
group constituting a distinct domestic or social 
body. It is often used to denote a small select corps 
attached to an army chief, and has even been ex- 
tended to whole sects, as in the case of the Shakers. 
We discover nothing in the statute implying a nar- 
row sense, and we should not be inclined to attribute 
one where the result would cause injustice. It seems 
to us that the circumstances constitute a case within 
the meaning of the Legislature.” 

Ciause.—In Eschbach v. Collins, 61 Md. 478; the 
court said: “What then is a clause? Does it con- 
sist of two or three words, which disjoined from the 
context and transferred to a separate sheet of paper, 
would be devoid of sense or meaning? Do the mere 
names of two persons constitute a clause? Is not a 
clause understood to mean one of the subdivisions 
of a written or printed document? Is the word 
ever used in any other sense ?” 

Gamine.— Betting on a horse race is gaming. 
Dyer v. Benson, 69 Ga. 609. The court said: “A 
game is any sport; originally racing was one of the 
games of antiquity. Thence from foot racing came 
chariot racing, horse racing, etc., which are all 
sports or games for diversion and amusement of 
spectators, and betting on any of these games be- 
comes illegal.” 

Propuction or Lasor.— Hay is the ‘* production 
of labor.” Emerson v. Hedrick, 42 Ark. 268. The 
court said: ‘‘ The only point made here for appellant 
is, that the complaint did not sbow that appellee 
produced the hay, and therefore he had no lien upon 
it for his labor. The argument is, that prairie hay 
is a natural product, and being such, appellee pro- 
duced nothing by cutting-and raking it, but simply 
changed its form or assisted in putting it in‘’a market- 
able condition. Hay is grass cut and dried for 
fodder — grass prepared for preservation. Make 
hay while the sun shines.— Webster. Wild prairie 
grass is not hay, but when cut or mowed and raked 
it becomes hay, the drying or curing occurring be- 
tween the former and the latter process. Hay may 


therefore with propriety be said to be the ‘‘ produc-. 


tion ” of the laborer who cuts and rakes it — in other 
words makes it. To hold otherwise would be a 
very narrow construction of the statute.” 

RatTEs AND TAxEs.— This phrase in a lease in- 
cludes water rates. Direct Spanish Telegraph Co. v. 
Shepherd, 51 L. T. Rep. (N. 8.) 124, Q. B. Div. 
Smith, J., said: ‘‘ Confining myself to the judge’s 
notes, the question for the court to determine is 
whether a water rate is a ‘rate or tax.’ If it is not 
a ‘tax,’ what is it? I say arate, but Mr. Upjohn 
says it is simply a payment for goods sold and de- 
livered. I do not think that it is so, and for this 





reason, that if the occupier of a house does*not take 
a drop of water out of the pipes, he would neverthe- 
less be liable to pay the water rates unless he gave 
notice to the water company that he did not intend 
to use the water.” 

LopGEer.— In the Lodgers’ Goods Protection Act 
this word means one who habitually sleeps on the 
premises. Leawood v. Bone, 51 L. T. Rep. (N. 8.) 
124, Q. B. Div., Stephen, J., said: “The question 
whether, upon the facts stated, the appellant is a 
lodger is no doubt a fickle one to determine. 1 do 
not think that the registration cases bear on the 
matter at all. It seems to me that by the word 
‘lodger’ the Legislature meant a person who lives 
on the premises. Now living at a place generally 
implies habituaHy sleeping there — that is, going to 
bed at night there. It is to be observed that the 
object of the statute was to protect poor people from 
having their homes broken up by a distress of the 
superior landlord.” Mathew, J., said: ‘‘I am of 
the same opinion. It seems to me that the essential 
element of lodging is living or residence, and that 
to constitute a person a lodger of any premises, it 
must be shown that he resides—that is, sleeps there.” 

Lotrery.—Advertising that the defendants would 
give to the person buying goods at their store to the 
amount of fifty cents, and guessing nearest the num- 
ber of beans in a glass globe in their window, is ad- 
vertising a lottery. Hudelson v. State, 94 Ind. 426. 
The court said: ‘“*The contention of appellants’ 
counsel is that the enterprise, as set out in the pub- 
lication, is not alottery, nor in the nature of a lot- 
tery or gift enterprise. That to arrive at the correct 
number of beans in the glass globe is not a matter 
of chance, but of mathematical calculation. We 
cannot concur in this view. An expert mathema- 
tician might compute the dimensions of the glass 
globe with a reasonable degree of certainty. Neces- 
sarily the result could be but approximately correct. 
To be mathematically correct, the exact thickness of 
the glass would have to be known. This exactness 
could not be attained by an observation of the sealed 
globe. Here would necessarily be an element of 
guessing. And if the exact size of the globe were 
known, it would be utterly impossible, by the appli- 
cation of mathematical rules, or by any other means, 
to calculate the number of beans contained in it. The 
size of the several beans, so far as they could be 
observed, would be a matter of pure guessing. 
And besides, only those on the surface and next to 
the glass could be seen. Those in the center might 
be smaller or larger. In short, there could be no 
fixed or definite fact or quantity upon which to 
base a mathematical calculation or demonstration. 
The number of beans in the globe could be noth- 
ing else than a matter of guessing. An expert 
mathematician might fix more nearly the size of the 
globe than an entirely uneducated person. And so 


he, and persons of better judgment, might fix more 
nearly the number of beans in the globe than per- 
sons of less judgment; yet the exact number would 
be a mere matter of guessing. That any one should 
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guess the’correct number would be a matter of the 
merest chance, because there are no means of attain- 
ing to a certainty. Whether the enterprise set out 
in the publication be called a scheme of chance, a 
gift enterprise or a lottery, it is still a scheme of 
chance, and in that sense a lottery or gift enter- 
prise. The watch was to be given to the person 
who should come nearest guessing the correct num- 
ber of the beans. Who that might be would 
be purely a matter of chance. Whether that per- 
son might guess the correct number would be a 
matter of chance. Chance was to settle the owner- 
ship of the watch. And thus the enterprise was to 
be a lottery.” The London Law Journal of Sept. 
27, 1884, says: ‘‘A seller of ‘lucky balls’ at Man- 
chester seems to have had a lucky escape. The 
children who bought them were told that by the 
investment of twopence they had a chance of find- 
ing a half-crown, shilling, and so on down to a far- 
thing, inside. On being opened, none of the balls 
appeared to contain more than a halfpenny, and on 
this ground, apparently, the magistrate decided that 
there was no lottery. The balls with money inside 
are exactly analogous to the packets of tea with 


trinkets inside, decided in Taylor v. Smetten, 52 
L. J. Rep. M. C. 101, to amount toa lottery. The 


absence of proof that there were prizes in the balls 
could not weigh against the statement that there 
were. A lottery is none the less a lottery because 
it isalso a fraud. The stipendiary compromised 
matters by making the defendant pay the cost of 
the summons, which was Cadi justice. However 
the juvenile mind of Manchester will probably not 
in future be taught gambling by a system so irresis- 
tible that the blanks are sweetmeats.” 

Commit, MakE.—‘* Commit an assault” is equiva- 
lent to ‘‘ make an assault.” State v. Murphy, 35 La. 
Ann. 622. The court said: ‘‘In common par- 
lance, the words ‘commit an assault’ convey as 
clear a meaning as ‘make an assault.’ In ordinary 
acceptation, and in the connection shown, the 
words would be held as synonymous, and not with- 
out authority, since one of the definitions of the 
word ‘commit,’ and its most usual meaning is, to 
‘perpetrate or enact. Worcester, verbo ‘ commit.’ ” 

MANUFACTURE.— A saw millis not a ‘‘ manufac- 
tory of articles of wood.” Jones v. Raines, 35 La, 
Ann. 996. 





SALE — VESTING OF TITLE. 


MICHIGAN SUPREME COURT, JUNE 4, 1884.* 


BYLEs v. COLIER.* 


The presumption that title does not pass upon a sale so long 
as any thing remains to be done to determine thesum to 
be paid, is not conclusive, but may be overcome by such 
facts and circumstances as indicate a contrary intent in 
the parties, and the intent is a question of fact and not of 
law. 

Where money has been paid upon a sale of personalty that 
has been set apart for the purchaser by examination and 
estimate of its quantity, the fact that it must be further 


SS, C., 19. N. W. Rep. 565, 











inspected, in order to determine how much remains to be 
paid, is not inconsistent with the purpose that the title 
should pass upon the partial payment. 

Title may pass without delivery, if the property sold is suffi- 
ciently identified, and even if something remains to be 
done to fit it for delivery. 


— tu Oceana. Opinion states case. 


Fletcher & Wanty, for plaintiff and appellant. 
Peter Doran, for defendant. 


Cootey, C. J. Replevin for a quantity of lumber. 
The plaintiff claimed title to the lumber under a con- 
tract made between S. B. Farnsworth, Charles Farns- 
worth, Addie P. Farnsworth, William Farnsworth 
and Fanny Whittington, of the first part, and A. W. 
Byrne, of the second part, dated October 28, 1880, 
whereby the parties of the first part agreed to cut, haul, 
and saw in their mill at Mears, the timber on certain 
lands owned by them in Oceana county, and sell the 
lumber to the party of the second part at certain rates 
specitied for eight separate classes, ranging from $4 per 
thousand feet for culls, to $22 and $23 per thousand feet 
for the three grades of uppers. The terms of payment 
were to be one-half as soon as the lumber was piled in 
the yard, and the balance in ninety days after ship- 
ment. The following, among others not necessary to 
be recited, were special clauses of the contract: ‘*And 
itis further agreed that all lumber at all time shall be 
cut to the order of the party of the second part, in 
whatsoever shape he may direct. And it is further 
agreed that the parties of the first part shall not sell or 
dispose of to any parties any of the above-mentioned 
grades of lumber, excepting orders that are on the 
books of the firm on the day of the date of these pres- 
ents. The parties of the first part reserve the right to 
remove and dispose of not to exceed two hundred 
trees suitable for spars. It is agreed that the parties of 
the second part shall not require the parties of the first 
part to cut lumber or timbers longer than twenty feet. 
The inspection that shall govern shall be what is 
known as the Michigan inspection. Each party may 
furnish an inspector, and in case they disagree then an 
uninterested party shall be called upon any question 
that may arise.’”’ 

November 5, 1880, the party of the second part as- 
signed his interest in the contract to the plaintiff, and 
in the following July the parties of the first part en- 
tered into acontract with George Murphy, whereby 
he acquired an interest inthe first-mentioned contract, 
the particulars of which it is not necessary to give now. 
The lumber was cut by Murphy after July, 1881, and 
piled in the mill-yard, where it was attached by the 
defendant, who is sheriff of the county of Oceana, by 
virtue of attachments against Murphy and William 
Farnsworth, and as their property. The attachment 
was made February 2, 1882. 

The Circuit judge who tried the case finds “ that said 
lumber had never been measured, but plaintiff, under 
said contracts, had advanced one-half of the estimated 
value, as provided for in said contracts, from time to 
time, on an estimate made by counting piles on yard 
each month; that it was the practice of the parties to 
said contract to measure and inspect the lumber as it 
was loaded upon the cars for shipment, and this meas- 
urement and inspection was recognized and acquiesced 
in by all parties, and the lumber was paid for in ac- 
cordance therewith, the plaintiff rendering to second 
parties in said contract statements of number of cars, 
quantity and quality of lumber on each, and prices pro- 
vided for, and making payment of the amount to be 
paid ninety days from time of shipment, as stated in 
said contract; this inspection being made by a person 
satisfactory to both parties. This particular lumber 
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was not so inspected, measured and shipped until 
some months after it was replevied by plaintiff in this 
suit. The last of the lumber was manufactured in 
June, 1882, and had not all been shipped in February, 
1883, when the case was tried. The plaintiff settled 
with Murphy for the lumber in May or June, 1882, but 
then the amount was estimated, and a sum agreed 
upon as the sum that should be payable, the entire 
quantity of the lumber not having been at the time in- 
spected and measured. This settlement was after the 
replevin suit had been brought. The plaintiff did not 
claim title to the lumber in question by virtue of any 
settlement or contract with the Farnsworths and Mur- 
phy, but claimed that he became the owner of the 
lumber manufactured under said contract by the pay- 
ment of one-half of the purchase price, as estimated 
and mentioned in said contract, and by virtue of said 
payment the title passed to him.” 

The judge concludes his findings as follows: ‘‘I find 
as questions of law from the evidence and the con- 
tracts—it being expressly provided in said contract 
that each party had the right to furnish an inspector 
to inspect and grade the lumber, and in case of disa- 
greement of inspectors a disinterested party should be 
called upon to settle any question of difference, and 
this lumber in question never having been measured 
and inspected according to provisions of the contract 
and usages of the parties under it—that at time of levy 
under the said writs of attachment the title of the lum- 
ber in question had not vested in the plaintiff herein; 
that no title to the standing trees passed under said 
contract to plaintiff, the contract being for manufac- 
turing rather than sale of standing timber; that by 
advancement of one half of purchase price of lumber 
on estimated quantity and quality on yard under said 
contract did not of itself pass absolute title to the 
lumber in question to the plaintiff, and the title to the 
said lumber replevied at time of replevy was in George 
Murphy and William Farnsworth, and hence subject to 
levy under said writs of attachment.” 

The defendant had judgment accordingly. 

In Lingham v. Eggleston, 27 Mich. 324, it was decided 
that the question whether a sale is completed or only 
executory is usually one to be determined from the in- 
tent of the parties as gathered from their contract, the 
situation of the thing sold, and the circumstances 
surrounding the sale; that where the goods sold are 
designated, so that no question can arise as to the 
thing intended, it is not absolutely essential that there 
should be a delivery, or that the goods should be in 
deliverable condition, or that the quantity of quality, 
when the price depends upon either or both, should be 
determined; these being circumstances indicating in- 
tent, but not conclusive; but that where any thing is 
to be done by the vendor, or by the mutual concur- 
rence of both parties, for the purpose of ascertaining 
the price of the goods, as by weighing, testing, or 
measuring them, where the price is to depend upon 
the quamtity or quality of the goods, the performance 
of these things, in the absence of any thing indicating 
acontrary intent, is to be deemed presumptively a 
condition precedent to the transfer of the property, 
although the individual goods be ascertained, and they 
appear to be in a state in which they may beand ought 
tobe accepted. This case has been referred to with 
approval in the subsequent cases of Hatch v. Fowler, 
28 Mich. 205; Hahn v. Fredericks, 30 id. 223; Wilkinson 
v. Holiday, 33 id. 386; Grant v. Merchants’, etc., Bank, 
35 id. 515; Scotten v. Sutter, 37 id. 526; Curpenter v. 
Gruham, 42 id. 191; Brewer v. Salt Association, 47 Mich. 

26. The cases elsewhere to the same effect are numer- 
ous, and many of them are collected in Mr. Bennett's 
note to section 319 of the third edition of Benjamin on 
Sales. And see Kelsea v. Haines, 41 N. H. 246; S. W. 
Freight Co. v. Stanard, 44 Mo. 71; Shelton v. Franklin, 





68 Ill. 333; Straus v. Minzesheimer, 78 Ill. 492; Crofoot 
v. Bennett, 2 N. Y. 258; Groat v. Gile, 51 id. 431; 
Burrows v. Whitaker, 71id. 292; Dennis v. Alexander, 3 
Penn. St. 50; Galloway v. Week, 54 Wis. 608; 
Caywood vy. Timmons (Kans.), 2 Pac. Rep. 
566. 

That the cases referred to settle the general princi- 
ple, at least for this State, is beyond question or cavil. 
Presumptively the title does not pass, even though the 
articles be designated, so long as any thing remains to 
be done to determine the sum to be paid; but this is 
ouly a presumption, and is liable to be overcome by 
such facts and circumstances as indicate an intent in 
the parties to the contrary. In this case the Circuit 
judge has not passed upon the question of intent as 
one of fact, but he has found, as a matter of law, that 
under the contract the title had not passed when the 
attachment wasmade. In thus treating the question 
as one of law instead of fact, we think he erred. The 
facts found by him might possibly have justified the 
conclusion as one of fact, that the minds of the parties 
had not met in an intent that the title should pass; 
but the opposite conclusion seems much the more rea- 
sonable, and it is hardly probable that the Circuit judge 
would have failed to draw it if he had felt at liberty, 
under the terms of the contract, todo so. But the jus- 
tification would have beenample under the authori- 
ties. The lumber which was attached had been exam- 
ined by the parties as lumber which the pluintiff was 
to receive. They had agreed in an estimate of the 
quantity, and the plaintiff had made the payment 
upon that estimate which, by the contract, he was to 
make upon inspection. The lumber wus therefore set 
apart for the plaintiff by examination, estimate and 
payment; and it isnot likely that either party sup- 
posed, after the payment had been made, that the 
ownership was in any one but the plaintiff. 

That for the purpose of determining with accuracy 
the sum to be finally paid, an inspection was to be had, 
is true. But this fact is not inconsistent with an in- 
tent that the title should pass immediately, when par- 
tial payment was made on the estimate. Colwell v. 
Keystone Iron Co., 36 Mich. 51; Macomber v. Parker, 
13 Pick. 175; Williams v. Adams, 3 Sneed, 359; Sewell 
v. Eaton, 6 Wis. 490; Merrow v. Reed, 30 id. 81; Ock- 
ington v. Richey, 41 N. H. 275; Fitch v. Burk, 38 Vt. 


683; Hatch v. Oil Co., 100 U. 8S. 124; Oil Co. v. Van 
Etten, 107 id. 325. The title might pass 
even without delivery if the property were 


sufficiently identified (Kimberly v. Patchin, 19 N. Y. 
338; Russell v. Carrington, 42id. 119; Watts v. Hendry, 
13 Fla. 523); and even though something remained to 
be done to fit it for delivery. Elgee Cotton Cases, 22 
Wall. 180; Butterworth v. McKinly, 11 Humph., 206; 
Cummins v. Griggs, 2 Duy. 87; Burr v. Williams, 23 
Ark. 244. But the delivery made in this case was all 
that the contract contemplated, and was therefore 
sufficient. Morrow v. Campbell, 30 Wis. 90; Raitary v. 
Cook, 50 Ala. 352; Hurd v. Cook, 75 N. Y. 454; Bell v. 
Farrar, 41 Ill. 400; Graff v. Fitch, 58 id. 373; Gilman 
v. Hill, 36 N. H. 311, Cases closely resembling the one 
before us in the more important facts may be seen in 
Fitch v. Burk, 38 Vt. 683; Bush v. Barfield, 1 Cold. 92; 
Boswell v. Green, 25 N. J. Law, 390; Burrows v. Whit- 
aker, 71 N. Y. 291; Sedgwick v. Cottingham, 54 Iowa, 
512. Others are cited in the note to Benjamin on 
Sales, above referred to. The case differs from Ste- 
phens v. Santee, 49 N. Y. 35, in which there was no 
acceptance. 
A new trial will be ordered. 
The other justices concurred. 
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CHATTEL MORTGAGE — RESERVING RIGHT TO 
SELL, 


CIRCUIT COURT, N. D. IOWA, E. D., APRIL 29, 1884. 


WELLS v. LANGBEIN.* 

A chattel mortgage reserving to the mortgagor the right to 
dispose of the goodsin the usual course of trade, provided 
the stock be kept up, is void with respect to the creditors 
of the mortgagor. 

Possession taken by the mortgagee under a chattel mortgage 
originally void as in fraud of creditors, before its validity 
is attacked by them, is affected with the original fraud, 
and gives the mortgagee no rights against the mortgagor’s 
creditors, who can at once attach the property. 


A’ law. 


Henderson, Hurd & Daniels, for plaintiffs. 


C. P. Brown and Robinson, Powers & Lacy, for gar- 
nishees. 


Surras, J. The defendants, C. H. Langbein & Bro., 
were engaged in the mercantile business at Ossian, 
lowa, and on the 28th day of September, 1883, they exe- 
cuted a chattel mortgage on their entire stock of mer- 
chandise, together with their store fixtures and books 
of account, and all the additions to be made to the 
stock, to secure payment of a promissory note of 
$916.70, due one Louisa Wight, payable September 28, 
1884. And on the same day they executed a second 
mortgage on the same property to one Ferdinand 
Langbein, to secure a promissory note of $575, paya- 
ble January 2, 1885. On the 9th of October, 1883, they 
executed a third mortgage on the same property to 
Davis & Madary to secure a note of $248.19, payable 
October 9, 1884. Each of these mortgages contains the 
provision that the “‘grantors have the right to dispose 
of the goods in the usual course of trade, provided 
they keep up the stock.” 

Between the 26th of July and 28th of September, 
1883, the plaintiffs sold on credit toC. H. Langbein & 
Bro. goods to the amount of $518.34, and on the 15th 
of October, 1883, this suit was brought to recover.there- 
for, a writ of attachment being issued, which was 
served by garnishing M. J. Carter, Louisa Wight, F. 
Langbein, Davis & Co., and others, service being made 
October 16, 1883. By agreement the answer given by 
M. J. Carter stands as the answer of all the garnishees, 
and from it it appears that on the 10th of October, 
1883, M. J. Carter, as attorney and agent for the sev- 
eral mortgagees named, took possession of the mort- 
gaged property, and has since converted the same into 
cash, and holds the money thus realized in his posses- 
sion, claiming that it should be applied in payment of 
the mortgages above described. 

The plaintiffs claim that the mortgages are void as 
against creditors, and the question for determination 
is as to the validity of the mortgages as against the at- 
taching creditors. As the mortgages in express terms 
provide that the mortgagors should remain in posses- 
sion, with the right to sell the mortgaged property in 
the usual course of trade, they come within the rule 
laid down in Robinson v. Elliott, 22 Wall. 513, and 
Crooks v. Stuart, 2 McCrary, 13; 7 Fed. Rep. 801, 
wherein it is declared that the reservation of such rights 
to the mortgagor, upon the face of a mortgage, shows 
conclusively that it is intended as a shield and protec- 
tion to the mortgagor, and operates as a fraud upon 
the rightsof the creditors of the mortgagor, and is 
therefore void. 

On behalf of the mortgagees it is claimed, that grant- 
ing the correctness of the rule recognized in the cases 
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cited, it is not applicable to the present case, for the 
reason that the mortgagees, through their agent, had 
taken possession of the property before the writ of at- 
tachment in favor of plaintiffs was served by garnish- 
ment of the mortgagees and their agent. As already 
stated, the answer of the garnishee shows that he re- 
ceived possession of the property under the mortgage 
as agent of the mortgagees The facts do not present 
a case wherein all rights under the mortgages were 
abandoned, and the parties entered into a new and 
wholly independent arrangement, whereby the goods 
were placed in the hands of the garnishee as a pledge 
for the payment of the debts due the parties 
named as mortgagees. The possession of the goods was 
delivered to the mortgagees for the purpose of fulfill- 
ing the conditions of the mortgages, and the posses- 
sion was held under the terms thereof, and not by vir- 
tue of any new contract. The point to be decided 
therefore is whether the taking possession of the mort- 
gaged property by the mortgagee in pursuance of the 
terms of the mortgage, before any creditor attacks the 
validity of the conveyance, will validate a mortgage 
which contains provisions showing that itis a fraud 
upon the rights of creditors. Counsel for the mort- 
gagees cite in favor of the affirmative of the proposi- 
tion the case of Congreve v. Evetts, 10 Exch. 298; Read 
v. Wilson, 22 Ill. 379; Brown v. Webb, 20 Ohio, 389. 

In Congreve v. Evetts the question was as to the effect 
of a bill of sale of future crops. It was held that the 
execution of the bill of sale did not create any lien, 
legal or equitable, upou the future crops, but that if 
after the crops were growing, actual possession thereof 
was delivered to the creditor, he could hold the same 
against an execution creditor. The point decided was 
that an executory contract, which may be ineffectual 
at its date tocreate alien upon property not then in 
existence, may be rendered binding and complete by 
delivery of possession after the property has been 
created or acquired. 

In Read vy. Wilson the decision is based upon the 
construction of a statute thenin force in Illinois, by 
which it was provided that by the insertion of certain 
clauses in the mortgage the mortgagor might be au- 
thorized to remainin possession for two years. The 
court held that the provisions of the mortgage did not 
comply with the requirements of the statute, and did 
not therefore authorize the mortgagor to remain in 
possession, but that as the mortgagee took possession 
of the property before any other creditor obtained a 
lien thereon, such possession would cure the fraud, if 
any, imputed by reason of the fact that the mortgagor 
had continued in possession fora time contrary to the 
terms of the statute. 

In Brown v. Webb it appeared that one Garnier, be- 
ing insolvent, made a transfer of property to one Bour, 
which transfer was in fraud of his creditors. Brown 
& Co., creditors of Garnier, with knowledge of the 
fraud ip the transfer from Garnier to Bour, procured, 
with Garnier’s consent, a chattel mortgage from Bour 
upon the property transferred to him, to secure the 
debt due them from Garnier. The court held that the 
transfer from Garnier to Bour, though void as against 
creditors, was good as between them, and conveyed 
the legal title to Bour, and that Webb & Co. were jus- 
tified in getting security for the debt due them from 
Garnier, by taking the mortgage from Bour, as thereby 
they got security on Garnier’s property, the title of 
which was in Bour. 

Of these cases therefore the only one that has any 
bearing upon the question at issue is that of Read v. 
Wilson, and in that case the court was ruling solely 
upon the fact that the mortgagee had not promptly 
taken possession under a mortgage which by its 
terms required him to take possession. 

In Robinson v. Elliott and Crooks v. Stuart, supra, it 
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appears from the statement of facts in each case that 

possession under the mortgage had been taken before 

the attaching creditors had obtained any lien upon the 
property, yet it was not held ‘that this fact in any way 
affected the conclusion announced. 

The Supreme Court of California, in Chenery v. 
Palmer, 6 Cal. 123; the Supreme Court of New Yorkin 
Delaware v. Ensign, 21 Barb. 85; and Dutcher v. 
Swartwood, 15 Hun, 31; the Court of Appeals of New 
York, in Parshall y. Eggert, 54 N. Y. 18; the Supreme 
Court of Wisconsin, in Blakeslee v. Rossman, 43 Wis. 
116; and the Supreme Court of Minnesota in Stein v. 
Munch, 24 Minn. 390—all hold that where the mortgage 
is void for fraud as to creditors taking possession 
thereunder, before alien is obtained on the property 
in favor of a creditor, will not renderit valid. The 
fraud existing in the mortgage itself vitiates all steps 
taken under it. 

Without citing further authorities upon the proposi- 
tion, it seems to me clear that the cases last named 
announce the true rule. If the mortgage under which 
possession is taken is fraudulent and void as to ered- 
itors, then the effort to enforce it by taking possession 
under it cannot purge it of the existing fraud, nor ren- 
der valid as against creditors that which the law, on 
grounds of public policy, declares to be fraudulent 
and therefore void. When a chattel mortgage, bill of 
sale, or other like instrument is imperfect through in- 
sufficient description,or because theproperty is not then 
in existence, or because the mortgagee did not 
promptly take possession, or record the mortgage, or 
for any reason not bottomed on fraud, then taking 
possession may render complete and valid that which 
was before incomplete; but when the invalidity of the 
conveyance is caused by the fact that it is afraud upon 
the rights of third parties, upon what principle can it 
be held that enforcing the fraudulent mortgage, by 
taking possession under it, shall have the effect of val- 
idating it? The title and rights of the mortgagee are 
based upon the mortgage. He enters into possession 
under and by virtue of the mortgage. If the mortgage 
is void as to creditors by reason of fraud, the title and 
possession based thereon must, if attacked by eredit- 
ors, fall with the foundation on whichthey rest. Any 
other rule would in most cases enable the parties to 
the fraud to reap the benefits of their fraudulent prac- 
tices, as in that case a debtor could give a chattel mort- 
gage upon his property to a favored creditor or friend, 
remain in possession, continue to sell in the usual 
course of trade, use the proceeds for his own purposes, 
and still protect the mortgage from successful attack 
by being sufficiently on the alert to hand over posses- 
sion to the mortgagee just before the injured creditors 
make a levy upon the property. 

As the mortgages to Louisa Wight, F. Langbein and 
Davis & Madary are void as to creditors by reason of 
the stipulations therein contained, the property pass- 
ing into the possession of the mortgagees was the prop- 
erty of C. H. Langbein & Bro., for the value of which 
the garnishees must respond to the plaintiffs, so far as 
the same may be needed to pay the judgment in favor 
of plaintiffs. 

——- + 
MARITIME LIENS — PRIORITY. 
UNITED STATES DISTRICT COURT, S. D. NEW YORK. 
APRIL 24, 1884. 
THE J. W. TucKER.* 

Parties’ before the court, having different maritime liens of 
the same rank, are entitled to be paid, in case of defi- 
ciency, according to equitable priority of the liens them- 
selves, without reference) to the first arrest of the ves- 
sel. 





*S. C., 20 Fed. Rep. 129. 





Claims which are not concurrent, and not for the improve- 
ment or preservation of the ship. and not having in them- 
selves any ground of equitable priority, are to be satisfied 
in the order of the dates at which they accrue. But the 
ordinary rule, giving priority to beneficial liens 
of the same class in the inverse order of 
their dates, not being properly applicable’ to 
canal boats and similar crafts making short trips during 
the open season of navigation, and laid up in the winter, 
held, that the rule applied to navigation on the Great 
Lakes should be adopted, distributing the proceeds pro 
rata among all claimants of the saine class during the 
same season. 

Where two maritime liens were for towage services rendered 
toa canal boat upon numerous trips from New York to 
ports on the Connecticut river and back, during the same 
period, from April to November, held, that the first libel- 
lant was not entitled to priority for the payment of his 
whole bill, by reason of his first arrest of the vessel; but 
than the proceeds of the vessel, after paying the first libel- 
lant’s costs, should be applied pro rata upon the claims 
of each, without regard to the dates at which they ace. 
crued, all being during the same season. 

( N December 12, 1883, the canal boat J. W. Tucker 

wis libelled in this court for David Cox, and in that 

proceeding she was subsequently sold. After satify- 
ing the amount due on that libel with costs, the sum 
of $206.23 remained, which was deposited in the regis- 
try of the court. Prior to the sale the petitioner Still- 
man filed his libel against the boat on the 27th of De- 
cember, 1883; and on the 22d day of January following 
the petitioner Dentz filed her petition against the 
same; both claiming maritime liens on the boat and 
its proceeds. The claim of Stillman amounts to 
$398.90 for various towage services rendered to the 
canal boat on the Connecticut river, between Saybrook, 
New Haven, Middletown and Hartford, during each 
month from April 9, 1883, to November 2, 1883. The 
claim of the petitioner Dentz isfora balance of $340 
for towage services during each month from May to 
November 6, 1883, between Jersey City, Saybrook and 
New Haven, or Greenpoint. The claims for towage 
services rendered by each were in the usual course of 
the business of the canal boat upon her trips from Jer- 
sey City to the points upon the Connecticut river 
above named and back. The money in the registry 
being insufficient to pay the claim of either in full, the 
libellant Stillman claims the whole amount on the 
ground that the boat was first libelled and attached in 
his suit. 


Benedict, Taft & Benedict, for Stillman. 
James K. Hill, Wing & Shoudy, for Dentz. 


Brown, J. The claim of the libellant Stillman pre- 
sents in its simplest form the question whether, as be- 
tween maritime liens of the same rank, priority is to 
be given to that on which the libel is first filed and the 
vessel first arrested, without regard to the dates at 
which the liens respectively accrued. Such was the 
rule declared in this district in the case of The Tri- 
umph (1841), 2 Blatchf. 453, note, and The Globe, id. 
433 (1852), which has been more or less followed since. 
The principle on which this rule was based, in the lan- 
guage of those cases, is that a maritime lien ‘‘is, in 
reality, only a privilege to arrest the vessel for a debt 
which of itself constitutes no incumbrance on the ves- 
sel, and becomes such only by virtue of an actual at- 
tachment.’ Upon this view of the nature of a mari- 
time lien, it is obvious that the parties first attaching 
the vessel must necessarily have a prior right. But 
this view of the nature of maritime liens, which is the 
foundation of the rule in question, has long since been 
superseded. 

In the case of Zhe Young Mechanic, 3 Ware, 58, 
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Ware, J., defines it as “‘a jusin re, a proprietory in- 
terest in the thing, which may be enforced directly 
against the thing itself bya libel in rem, in whoseso- 
ever possession it may be, and to whomsoever the gen- 
eral title may be transferred.’’ The subject was elab- 
orately considered by Curtis, J., on appeal in the same 
case, 2 Curt. 404. The definition of maritime liens, as 
stated by Ware, J., was affirmed, and the view of the 
nature of such liens, as expressed in the case of The 
Triumph, was shown to be unsound (p. 412). The same 
view was affirmed in the following year (1856) by the 
Supreme Court in the case of The Yankee Blade, 19 
How. 82, 89, and has since then been universally recog- 
nized and followed. 

In the case of The Lottawanna the Supreme Court say 
(21 Wall. 579): “A lien is a right of property, and not 
a mere matter of procedure.’’ Ware, J., in the case of 
The Paragon, 1 Ware, 322, 330, held, according to this 
view of such liens, that when all the debts hold the 
same rauk of privilege, if the property is not sufficient 
to fully pay all, the rule is that creditors shall be paid 
concurrently, each in proportion to the amount of his 
demand.”’ Lowell, J., in the case of Zhe Funny, 2 
Low. 508, says: ‘‘ The general rule in admiralty is that 
all lienholders of like degree share pro rata inthe pro- 
ceeds of the res, without regard to the date of their 
libels if all are pending together.”’ The same view was 
taken by Judge Hallin the case of The America, 16 
Law Rep. 264, 271. So inthe cases of The Superior, 1 
Newb. 176; The Kate Hinchman, 6 Biss. 367; The Gen- 
eral Burnside, 3 Fed. Rep. 228, 236; Zhe Arcturus, 18 
id. 743; The Desdemona, 1 Swabey, 158, it was held 
that concurrent liens of the same rank should be paid 
pro rala, where the proceeds were insuflicienit to pay 
all, without regard to the date of the libel or the at- 
tachment of the vessel by either. Roscoe Adm. 101. 
Such is the provision also of the French law. Codede 
Com. 191. 

The precise question here presented has not, so far 
as [ can ascertain, arisen of late years within this dis- 
trict. In the eastern district, in the case of The Sam- 
wel J. Christian, 16 Fed. Rep. 796, the question seems 
to have been regarded by Benedict, J., as an open one. 
He there held that alien for damages by collision was 
subject to the prior claims of material men, and did 
not acquire any priority over the latter through the 
prior filing of the libel; and he concludes bis opinion 
by saying that “itis unnecessary to consider the ques- 
tion whether as between claims of equal rank a prior 
seizure of the vessel secures priority in the distribu- 
tion of the proceeds.”’ 

The recent decision in the Circuit Court in this dis- 
trict however in the case of Zhe Frank G. Fow/er, 17 
Fed. Rep. 653, accords in principle with the several 
cases recently decided, to which Lhave above referred, 
holding that mere priority of attachment does not en- 
title to a preference. That decision seems to me 
plainly incompatible with the rule adopted in the cases 
of The Triumph and The Globe,supra,and with the views 
upon which that rule was founded. In the case of The 
Fowler, damages in favor of different lienors had ac- 
crued by two collisions upon successive voyages of the 
same vessel. The libel for the last collision was filed 
three days before the libel for the previous collision; 
but the attachment of the vessel by the marshal was 
made upon both processes at the same time. The pro- 
ceeds of sale being insufficient to pay both claims, this 
court held, for reasons which need not be here referred 
to, that the liens should he paid in the inverse order of 
the time at which they accrued. 8 Fed. Rep 331. On 
appeal, Blatchford, J., reversed this ruling, and held 
that the earlier damage should first be paid in full. 
Had the rule of priority depended upon the time of 
filing the libel, the judgment of the District Court 
should have been affirmed, since the libel on the last 











lien was first filed; had priority depended upon the 
time of the arrest of the vessel alone, then, as the ar- 
rest upon both libels was at the same time, and the 
claims were of the same rank, neither had priority of 
the other, and the proceeds should have been divided 
pro rata between them. Neither of these courses was 
pursued. The decision,on the contrary, in awarding pri- 
ority to the earlier lien, established for this Circuit the 
principle, which has been repeatedly affirmed elsewhere, 
that a lien isa vested proprietary interest in the res it- 
self, from the time when it accrues; and also that fail- 
ure to enforce suchalien by immediate suit, before 
the vessel proceeds on another voyage, is neither laches 
nor sufficient, by any equity or rule of policy, to dis- 
place its priority, as a vested proprietary interest, over 
a subsequent lien of the same rank upon which the 
vessel is arrested at the same time. The former rule 
in this district, which made priority among liens of 
the same rank depend upon the date of filing the libel, 
or the arrest of the vessel in the proceeding to enforce it 
must be regarded therefore as superseded; not merely 
because the foundation upon which that rule rested 
has been wholly swept away, but also because the rule 
adopted by the Circuit Court in the case of Zhe Frank 
G. Fowler is incompatible with its longer exist- 
ence. 

Viewing maritime liens therefore as a proprietary 
interest in the vessel itself, and the filing of the libel 
and seizure of the vessel as proceedings merely to 
enforce aright already vested, it follows necessarily 
that as between different lienors any proceeds in the 
registry should be distributed according to the right- 
ful priorities of the liens themselves, and not accord- 
ing to priority of the proceedings merely to enforce 
them. This rule permits all the equities of such liens 
to be considered and enforced, instead of subordinat- 
ing these equites to a mere race of diligence. 

Where the liens are of the same rank there is often 
anequitable priority among them arising out of the 
character of the liens themselves, or the time when 
they accrued. A later lien for salvage is entitled to 
priority over a former salvage, because the last service 
has preserved the benefit of the former. The same is 
true of successive repairs of a vessel on different voy- 
ages, or on different parts of the same voyage, or of 
liens on successive bottomry bonds. The later im- 
provements or advances are for the preservation 
of the former, or for further improvements 
upon the vessel; and they have _ therefore 
an equitable priority. As regards such liens there- 
fore the rule is that they shall be discharged in the in- 
verse order of their dates. 3 Kent, 197; Zhe Eliza, 3 
Hagg. 87; Zhe Rhadamanthe, 1 Dods. 201; The Bold 
Bucecleugh, 7 Moore P. C. 267; The St. Lawrence, 5 
Prob. Div. 250; Zhe Fanny, 2 Low. 508; The Jerusa- 
lem, 2 Gall. 345; The America, 16 Law Rep. 273; Ros- 
coe, Adm. 98; Zhe De Smet, 10 Fed. Rep. 489, note. 

If the liens are of the same rank and for supplies, or 
materials, or services in preparation for the same voy- 
age, or if they arise upon different bottomry 
bonds to different holders for advancesat the same 
time, for the same repairs, such claims are regarded as 
contemporaneous and concurrent with each other,and 
they will be discharged pro rata. The Exeter,1 C. 
Rob. 173; The Albion, 1 Hagg. 3338; The Desdemona, 1 
Swab. 158; Zhe Saracen, 2 Wm. Rob. 458; Zhe Rapid 
Transit, 1i Fed. 322, 334, 335; Zhe Puragon,1 Ware, 
325, and cases first above cited. Butif the liens arise 
from causes which are of no benefit to the ship, suchas 
liens for damages by collision, or other torts, or negli- 
gence; and if the claims are such as cannot be treated 
as contemporaneous or concurrent; and if there are 
no equitable grounds for preferring the later liens,such 
as laches in the enforcement of prior ones, or other 
grounds of general policy—then, as stated by Story,J., 
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in the case of Zhe Jerusalem, ‘* the rule would seem to 
apply qui prior est tempore, potior est jure” (2 Gall. 
$45, 350), and the liens should be satisfied in the order 
in which they accrue, as was held in this Circuit in the 
case of The Frank G. Fowler, supra; Macl. Shipp. 702, 
703. 

As maritime liens are secret incumbrances, and tend 
to mislead those who subsequently trust to the ship, 
unless they are enforced with diligence, according to 
the circumstances and the existing opportunities for 
enforcing them, they will be deemed either abandoned 
through laches as against subsequent lienors or incum- 
brancers, or postponed to the claims of the latter, as 
circumstances may require. There is no fixed rule ap- 
plicable to all cases determining what shall be deemed 
a reasonable time, or what shall be considered as 
laches in enforcing such liens. In ordinary ocean 
voyages the preference allowed even to bottomry will 
be lost after a subsequent voyage, if reasonable oppor- 
tunity previously existed for the arrest of the ship. 
Blaine v. The Carter, 4 Cranch, 332; Zhe Royal Arch, 
1 Swab. 269-284; The Rapid Transit, 11 Fed. Rep. 822, 
334. Betts, J., held that the same rule should be ap- 
plied to ordinary liens for supplies. The Utility, 
Blatchf. & H. 218, 225; The Boston, id. 309, 327. If 
this rule were strictly applied to vessels which make 
very short and frequent voyages, of only a few days’ 
or afew weeks’ duration, and which remain in port 
but a short time between such trips, the effect would 
be practically to destroy allcredit to the ship, and to 
defeat therefore the very object for which maritime 
liens are allowed; since every lienor would be com- 
pelled to enforce his lien almost immediately, or run 
the risk of having it postponed to all subsequent ones. 

As respects liens arising in the course of navigation 
onthe western lakes and rivers, where the voyages 
are short and frequent, the rule has been adopted to a 
considerable extent of making the division of claims 
by the successive open seasons of navigation, instead 


of by the separate voyages during each season. Zhe 
Buckeye State, 1 Newb. 111; The Dubuque, 2 Abb. 
(U.8.) 20, 32; The Hercules, 1 Brown, Adm. 560; The 
Detroit, id. 141; The Alhenian,3 Fed. Rep. 248; The 
City of Tawas, id. 170; The Arcturus, 18 id. 743, 746. 
The uniform practice therefore has been there: 


adopted of paying maritime liens for repairs and sup- 
plies accruing during the same season pro rata, with- 
out regard to the particular date or voyage at which 
they accrued. The Superior, 1 Newb. 176, 185; Zhe 
Kate Hinchman, 6 Biss. 367; The General Burnside, 3 
Fed. Rep. 228, 236; Zhe-Athenian and The City of 
Tawas, ut supra. 

While this rule is neither strictiy logical nor consist- 
ent with the theory of beneficial liens, yet, as applied 
to shortand frequent voyages during the open season 
of each year, it is not merely convenient in application, 
but on the whole, as I think, it works out practical jus- 
tice better than any other rule suggested. It occupies 
amiddle ground, and is in effect a compromise be- 
tween the theoretical right of priority of the mate- 
rial-man who furnishes supplies for the last voyage, 
on the one hand, and the corresponding obligation on 
his part to prosecute at once in order to retain that 
priority which commercial policy would disallow. 
The season of navigation is regarded asin the nature 
of a single voyage; and the rules applicable to a single 
ocean voyage are applied, as regards liens for supplies, 
to the navigation of a whole season. TZhe City of 
Tawas, 3 Fed. Rep. 170, 173. 

As respects liens arising under the State laws the de- 
cisions are at variance whether such liens stand upon 
the same footing as strictly maritime liens. While 


the greater number of decisions do not allow the same 
status to statutory liens (Zhe Superior, 1 Newb. 176; 
The £. A. Barnard, 2 Fed. Rep. 712, 721, 722, and cases 





there cited), the contrary view, according to later de- 
cisions, placing both on the same footing, seems the 
more likely to prevail. Zhe General Burnside, 3 Fed. 
Rep. 228; The Guiding Star, 18 id. 263. 

As the best practical rule attainable in such cases, 
and as arule already supported by many decisions in 
the western districts, | think the pro rata rule of dis- 
tribution should be adopted here as respects beneficial 
liens of the same class, in the case of canal boats and 
other similar craft which make short and frequent 
trips upon the canals and rivers, and are laid up dur- 
ing the winter season, when the canals and rivers are 
frozen over. The same considerations of convenience, 
justice and policy apply to this class of cases as in nav- 
igation upon the great lakes. They cannot be applied 
however to other craft navigating about this port, 
making short ocean voyages without interruption the 
year round. 

The towage services rendered in this case hold the 
same rank as claims for necessary materials and sup- 
plies (The City of Tawas,3 Fed. Rep. 170; The St. Law- 
rence, 5 Prob. Div. 250; Zhe Athenian, 3 Fed. Rep. 248; 
The Constantia, 4 Notes Cas. 512; Macl. Shipp. 703), 
and on the above rule the claims should be paid pro 
rata. 

In one of the bills there is a credit of $130. This 
credit should be applied upon the earliest items. The 
costs of the first libel should first be paid out of the 
fund, and the residue should be divided pro rata be- 
tween the claimants without regard to the dates dur- 
ing the season at which they accrued. 

Where there are various lienors entitled to the fund, 
that the fund is small, no costs after the first libel be- 
yond necessary disbursements should be allowed out of 
the fund. The Jerusalem, 2 Gall. 351; The Kate Hinch- 
man, 6 Biss. 369; Zhe Guiding Star, 18 Fed. Rep. 269. 
See The De Smet, 10 Fed. Rep. 490, note. Bonds for 
latent claims are not now required, except on special 
order, even in the English practice (Rule 29, Coote, 
Adm. Pr. 205; Zhe Desdemona, 1 Swab. 159) and other 
parties, ifany, who have liens, buthave not appeared 
under the monition and after due publication, will be 
barred from the time of the final decree of distribu- 
tion. Zhe Saracen, 2 Wm. Rob. 451, Zhe City of 
Tawas, 8 Fed. Rep. 170. 


Since the foregoing was written I nave consulted 
the Circuit judge, and am authorized to say that a de- 
cision to the same substantial effect has been hereto- 
fore made by himin a case arising in the Northern 
district. 





Ey 


GIFT—SAVINGS BANK DEPOSIT—TRUST. 





SUPREME COURT OF 


Pore v. SAVINGS BANK.* 


VERMONT. 


B., the plaintiff's executor, deposited $800 in the defendant 
savings bank in the name of C., but payable to himself, 
He took a deposit book, which he kept and controlled. He 
withdrew a little more than half of it, and in a few months 
directed the treasurer of the bank to add to the first en- 
try, ‘‘ Payable to S. Barlow,’ so as to make it read, 
‘Payable to 8S. Barlow, during his life and after his death 
to Marion Cushing.”? B. made his will before the deposit, 
in which was this provision: “ I hereby confirm all gifts 
Ihave made or shall maketo any of mychildren.” C. 
wasagrandchild. Itdid not appear that B. did or said 
any thing else in relation to the deposit, or that indicated 
an intention to hold the pass book in trust forC. A by- 
law printed in the pass book provided that no deposit 
could be withdrawn without the production of the book. 
The bank had no communication with C., and understood 





*To appear in 56 Vermont Reports. 
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that B. was the depositor, and so treated him. C. had no 
knowledge of the transaction. Held, 

1. There was no delivery, no acceptance, and therefore the 
deposit could not be sustained as a gift inter vivos. 

2. The bank did not hold the money as trustee for C. 

3. The donor did not declare himself a trustee, and did noth- 
ing equivalent to that; hence there was no trust relation 
between him and the claimant. 


—_— brought in the City Court of Burling- 

ton by the executor of Sidney Barlow’s will 
against the defendant, in which action Marion Cush- 
ing was cited to appear as claimant under § 3578, R. L. 
Judgment for the plaintiff. 

By the custom of the bank, to prevent frauds in case 
of loss of deposit book, no name of a depositor ap- 
peared on their deposit book, but merely a number. 
On a register, kept in the bank, these numbers were 
inscribed and against each number were seperate col- 
umns forthe names, residence, occupation, age and 
date of birth of the depositor, together with such re- 
marks or conditions as to the deposit as were directed 
to be entered. 

Mr. Barlow made or executed no writing in respect 
to this deposit at any!time or on said book, or the 
books of the bank; nor was there any evidence that 
he made any entry anywhere in respect to this deposit, 
except that some time before his death, it did not ap- 
pear when, he wrote the initials M. C. in pencil 
upon the cover of the deposit book as they now ap- 
pear; and these initials indicate the name of Marion 
Cushing. 

The other facts are sufficiently stated in the opinion 
of the court. 


Roberts & Roberts, for claimant. 


A. G. Safford, for certain heirs of B. 


Veazey, J. I. The deposit by Barlowin the name 
of Marion Cushing, the claimant, cannot be sustained 
asa gift inter vivos. It was his money, and although 
deposited in her name, it was made payable solely to 
himself during his life, he retaining the pass book and 
having absolute control of the deposit, and she being 
neither a party to nor having any knowledge of the 
transaction. Where there are no conditions to a gift 
an acceptance may be implied; but adelivery is an in- 
dispensable requisite in order to constitute a com- 
pleted gift; and as a general rule it must be such a de- 
livery as terminates the Gonor’s possession and domin- 
ion and control of the article. “A declaration of an 
intention to give is not a gift.’”’” ‘‘The donor must be 
divested of, and the donee invested with the right of 
property.’’ 

Appleton, C. J., in Northrop v. Hale, 73 Me. 66: “to 
constitute a donation inter vivos there must be a gift, 
absolute and irrevocable, without any reference to its 
taking effect at some future period. The donor must 
deliver the property, and part with all present and fu- 
ture dominion over it.’”’ Shepley, C. J., in Dole vy. 
Lincoln, 31 Me. 428; Taylor v. Henry, 48 Md. 550; 2 
Kent Com. 438. . 

In this State and some others this rule has not been 
rigidly adhered to in one class of cases, viz.: Where 
there is a donation of money or evidence of indebted- 
ness, like notes or bonds, and the gift is perfect in all 
other respects, it is not defeated after the decease of 
the donor by a right reserved to recall apart or the 
whole of the gift during his life. Such a reservation 
is regarded as optional and personal to the donor, and 
the right expires with his life, and if not exercised, 
then by his death the gift is freed from the condition 
of defeasance, and the right of the donor becomes ab- 
solute. It is not strictly a modification of the general 
rule; because it is,in essence, a gift in trust, absolute 
and complete in respect to delivery, but providing, as 


| in all cases of trust, what the trustee shall do with the 








money. The provision that apart or the whole shall 
be subject to the use and call of the donor during his 
life, does not defeat the gift as to the part which re~ 
mains at his decease. The donor by the transfer and 
actual delivery divests himself of the possession and 
title, subject only to be brought back into his estate 
by recall. This is the doctrine of Blanchard v. Shel- 
don, 43 Vt. 512; and Burlow v. Loomis, lately de- 
cided inthe United States Circuit Court of this dis- 
trict. See also Davis v. Ney, 125 Mass. 590. Whether 
under the authority of these cases the transaction 
would have constituted a perfected gift inter vivos, if 
Barlow had delivered the deposit book to this claim- 
ant, or some other person in trust, is not the question 
in the case atbar. Here there was no delivery what- 
ever. If the deposit had been made in such a way and 
with such an understanding with the bank as to place 
it beyond recall or control of Barlow, then the trans- 
action might, under the authority of Howard v. Savings 
Bank, 40 Vt. 597, be upheld as a complete gift, notwith- 
standing Barlow kept the deposit book. But the bill 
of exceptions in this case fails to bring it within the 
theory upon which that case was-decided. 

II. Can this transaction be sustained as a trust, the 
bank being the trustee? This depends, first, on the 
relation between a depositor in a savings bank and the 
bank. Is it a trust relation ora debt and credit rela- 
tion? 

In acertain class of cases involving the question 
whether a savings bank could be taxed on its securi- 
ties; and others, where the bank had become insol- 
vent, and its business was being closed up {by a re- 
ceiver, and questions arose between the rights of de- 
positors and creditors, courts have said, that as the 
design of the Legislature in granting the charter was 
to promote industry and frugality, and preserve the 
fruits of honest toil by enabling persons to invest ina 
safe and profitable manner, and contemplated no 
benefit to the managers, but looked only to the secur- 
ity and advantage of the depositors, a trust of a gen- 
eral or public character was created. Stockton v. Me- 
chanics’, ete., Bank, 32 N. J. Eq. 163, is an illustrative 
case of this kind. 

Savings banks are not unfrequently called trustees 
in this class of cases; but 1 find no case where it is 
held that the relation of the bank to the depositor is a 
pure trust relation; but on the other hand it was lately 
decided in People v. Savings Inslitution, 92 N. Y. 7, 
that the primary relation of a depositor in a savings 
bank to the corporation, is that of creditor and not 
that of a beneficiary of a trust; that the deposit when 
made becomes the property of the corporation; that 
the depositor is a creditor for the amount of the de- 
posit, which the corporation becomes liable to pay ace 
cording to the terms of the contract under which it 
was made; that there is nothing like a private trust be- 
tween the corporation or its trustees and the deposi- 
tors, in respect to the deposits. 

In Jdev. Pierce, 134 Mass. 260, it was held that 
money deposited in a savings bank, unless there is an 
agreement to the contrary, becomes the property of 
the bank, and the bank becomes a debtor therefor. 
We think this isthe correct view. All the deposits are 
intermingled. The bank handles and invests them in 
its own name and as its own funds. No deposit could 
be traced. The recovery of a deposit by a depositor 
would be by suit at law, as in this case, not by bill in 
chancery to enforce a trust. It is not apparent what 
advantage could accrue to depositors from a trust re- 
lation. The managers are accountable then for their 
administration as trustees, the same as the managers 
or directors of a stock company are accountable to the 
stockholders. 

Th statute, § 3575 R. L., provides an easy method of 
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making a deposit a trust for another, which was 
in force when the deposit in question was made. 
Ifa deposit in the depositor’s name does not create a 
trust relation, no more would that relation be created 
by depositing in another person’s name, or making it 
payable to another's order. The claimant therefore 
cannot stand on the ground that the bank became a 
trustee when the deposit was made without any dec- 
laration of trust. 

III. But it is further insisted in behalf of this 
claimant, that the transaction created a trust between 
her and Barlow; that is, that the latter held the bank 
pass book as trustee for the claimant. 

The general doctrine is now settled that a perfect 
and completed trust is valid and enforceable, as be- 
tween the trustee and beneficiary, although purely 
voluntary. It is not essential that the beneficiary 
should have had notice. Buta voluntary trust which 
is still executory, incomplete, imperfect, or promis- 
sory, will neither be enforced nor aided. <A perfect or 
completed trust is created where the donor makes an 
unequivocal declaration, either in writing or by parol, 
that ke himself holds the property in trust for pur- 
poses named. He need not in express terms declare 
himself trustee; but he must do something equivalent 
to it, and use expressions which have that meaning. 
If the intention is to make such a transfer as would 
constitute a gift, but the transaction is imperfect for 
this purpose, the court will not hold the intended 
transfer to operate as a declaration of trust; *‘ for then 
every imperfect instrument would be made effectual 
by being converted into a perfect trust.’’ 

The act constituting the transfer must be consum- 
mated, and not remain incomplete or rest in mere in- 
tention; and this is the rule whether the gift is by de- 
livery only, or by the creation ofa trust ina third 
person, or in creating the donor himself a trustee. 
“An imperfect voluntary assignment will not be re- 
garded in equity asan agreement to assign for the 
purpose of raising a trust.” 

In order to render a voluntary settlement valid and 
effectual, as a trust, it must appear from written or 
oral declaration, from the nature of the transaction, 
the relation of the parties and the purpose of the gift, 
that the fiduciary relation is completely established. 
These propositions are established in numerous cases. 
See Milroy v. Lord,4 DeG. F. & J. 264; Richards v. 
Delbridge, L. R., 18 Eq. 11; Heartley v. Nicholson, L. 
R., 19 Eq. 233; Young v. Young, 80 N. Y. 422 (citing 
many cases); Martiny. Funk, 75 id. 184; Webb’s Est., 
49 Cal. 541; Stone v. Hackett, 12 Gray, 227;2 Pom. Eq., 
§ 996, et seq.; Urann v. Coates, 109 Mass. 581; Gerrish 
v. Bank, 128 id. 159; Clark v. Clark, 108 id. 522; Ray 
v. Simmons, 11 R. I. 266; Minor v. Rogers, 40 Conn. 
512. 

In the light of these settled rules, and of what Bar- 
low did, the question is whether what he said con- 
stituted a declaration of trust. As stated by Lord 
Cranworth in Jones v. Lock, L. R.,1 Ch. App. 25: 
“The cases all turn upon the question whether what 
has been said was a declaration of trust, or an imper- 
fect gift.”’ 

On the 15th day of January, 1880, Sidney Barlow de- 
posited in the defendant bank $800, of hisown money, 
and took therefor deposit book No. 10,973, is- 
sued by the bank, which he always kept and con- 
trolled. No name of adepositor appeared on any de- 
posit book, but merely a number. He directed the 


treasurer toenter the name, Marion Cushing, this 
claimant, on the bank register as the person in whose 
name the deposit was made, and to enter, ** Payable,to 
S. Barlow’’; and this was done. 

In March and June following Barlow borrowed sums 
of money from this bank, giving his individual notes 
therefor, and pledging this pass-book as security; and 





when the notes became due he withdrew from this de- 
posit to apply in payment of the notesa sum which 
left the balance of the deposit less than $400. On Au- 
gust 20, 1880, Mr. Barlow, being in ordinary health, 
verbally directed the treasurer to add to the said entry. 
‘Payable to S. Barlow,” so as to make it read as fol- 
lows: ‘Payable to 8S. Barlow during his life and 
after his death to Marion Cushing,’”’ which was done. 
It does not appear that any thing else was ever said or 
written by Mr. Barlow to any one in respect to this 
deposit, or his intentions in regard to it. A by-law 
printed in said pass-book provided that no deposit 
could be withdrawn without the production of this 
book. The treasurer understood this deposit was un- 
der Barlow’s control, and regarded and treated him . 
as the depositor and that it was his money; and the 
bank had no communication with Miss Cushing or any 
one else in respect to it. Nothing else occurred in re- 
gard to it previous to his death. He left a will, made 
before this;deposit, in which was this provision: ‘I 
hereby confirm all gifts I have made or shall make to 
any of my children.” Marion Cushing was a grand- 
child, living in California. 

The money deposited was Barlow's. The pass-book 
was the evidence of the deposit, and took the place of 
the money in his hands. No species of property could 
be more easily transferred or delivered. Nothing was 
said indicating an intention to hold the book in trust 
other than the direction to make said entry on the 
bank register. 

In Taylor v. Henry, 48 Md. 550, one H. deposited ina 
banka sum of money belonging to himself, to the 
credit of himself and his sister M., so that the account 
was entered, ‘* H. M. and the survivor of them, subject 
to the order of either, received $1,850." A short time 
after, H. drew out $50, and died in about a month, 
leaving the $1,800 on deposit. Held, that since H. re- 
tained the power and dominion over the money, there 
was not a complete gift, and the transaction did not 
constitute a valid declaration of trust in M.’s fa- 
vor. 

Other leading cases tothe same import are Mitchell 
v. Smith, 4 De G. J. & 8. 422; Scales v. Maude, 6 De 
G.M. & G. 43; Jonesv. Lock, L. R., 1 Ch. App. 25; 
Heartley vy. Nicholson, L. R., 19 Eq. ‘233; Young v. 
Young, 80 N. Y. 422. 

In Martin v. Funk, supra, cited by counsel for this 
claimant, the depositor declared at the time that 
she wanted the account to be in trust for the 
plaintiff (who was so claiming it), and it was so en- 
tered. 

In Barker v. Frye, 75 Me. 29, the depositor informed 
the treasurer of the bank that she desired to makea 
deposit for each of four grandchildren, naming B. as 
one of them, to which she proposed to make additions, 
etc., and saying, “‘she wanted to do something for 
the children;’’ and took pass books in their names, 
though subject to the order of the depositor during 
her life-time. 

In these cases it was held that the deposit createda 
valid trust, the depositors holding the pass books as 
trustees, but they differ from the case at bar: In the 
New York case there was a plain declaration of trust; 
in the Maine case the declaration, though not ofa 
trust in terms, strongly imports the intent to create 
one. Two English cases, not cited by the claimant but 
tending to support her claim ofa trust, viz.: Richard- 
son v. Richardson, L. R., 3 Eq. 686, and Morgan v. 
Malleson, L. R., 10 Eq. 475, have been repeatedly criti- 
cised in this country and England, and are regarded 
as contrary to the doctrine settled by the weight of 
authority, and virtually overruled. 

There is in other cases an apparent lack of harmony 
in some respects; notably as to the importance of no- 
tice to the beneficiary, and as to the effect of the do- 
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nor’s retaining the custody,control and use of the fund; 
but this will be found to exist more in suggestions in 
opinions than in decisions reudered. 

Our conclusion in this case is, upon what we think 
isthe weight of authority and the soundest view, that 
the transaction did not create atrust between the 
claimant and Barlow. 

These views render it unnecessary to pass upon the 
admissibility of the evidence objected to. Treating 
that as properly_in the case, the result arrived at is 
strengthened. 

Judgment affirmed. 


ee 


ATTORNEY'S LIEN. 


NEW JERSEY COURT OF CHANCERY. 


MIDDLESEX FREEHOLDERS Vv. STATE BANK.* 

In April, 1877, one Short recovered a judgment at law against 
the defendants’ receiver. He gave to his attorney a note 
for his costs and professional services in that action and 
ina foreclosure suit then pending in this court, and 
agreed that the attorney should hold the judgment as col- 
lateral security for the note. Short died in June, 1877, and 
nothing has ever been paid on account of the note. In 
August, 1878, the receiver obtained a decree for defici- 
ency, against Short, in the foreclosure suit. Held, that 
the attorney was entitled to receive from the receiver pay- 
ment of the costs of the suit at law, in full, with interest 
from the date of the judgment, and that he was entitled 
to receive the dividends on the rest of that judgment, or 
so much of them as will be sufficient to pay his note and 
interest, the receiver's claim to offset the decree for de- 
ficiency against the judgment being disallowed. 


()* petition and stipulation as to facts and affidavits. 


W. Strong, petitioner, in pro. pers. 
A, V. Schenck, for receiver. 


THE CHANCELLOR. James Short recovered a judg- 
ment in the Middlesex Circuit Court, April 24, 1877, 
against the receiver of the State Bank at New Bruns- 


tion of assumpsit brought against him by the bank be- 
fore the appointment of the receiver. The suit was 
pending when the receiver was appointed, and he was 
substituted as plaintiff. Short’s judgment was upon 
his set-off in the suit. The petitioner was his attorney 
in that suit. ; 

In May, 1877, Short gave tothe petitioner, for the 
amount of his counsel fee ($175) and costs ($66.33) in 
that suit, and his fee (330) for his professional services 
in a foreclosure suit brought by Joseph Fisher against 
him, his note, dated the 3lst of that month, for $221.33, 
payable at two months from date. Within a few days 
after the recovery of the judgment, and before the giv- 
ing of the note, it was agreed between the petitioner 
and Short that the former should hold the judgment 
as collateral security for his whole claim against the 
latter (the items first mentioned), and that if he should 
be able to collect the money due thereon he should re- 
tain the amount due him (unless he should have pre- 
viously received it from Short), and should pay over 
to Short the balance. Short died intestate June 19, 
1877. He never paid the petitioner’s claim nor any- 
thing on account of it. When the judgment was re- 
covered there was pending in this court a foreclosure 
suit (the one before mentioned), brought by Joseph 
Fisher against Short, on a mortgage given by the lat- 
ter to the bank and assigned by it to Fisher merely 
for the purpose of foreclosing it in his name. In 


* 11 Stew. N. J. (Eq.) 36. 











that suit a final decree for foreclosure and sale of 
the mortgaged premises was made February 19, 1877. 
The decree also contained the usual decree for the 
payment of deficiency by Short. Execution for the 
sale of the mortgaged premises was issued April 20, 
1877, and the property was sold under it November 13, 
1877. The deficiency was not ascertained until Au- 
gust 19, 1878, when an order was made establishing it 
at $3,685.36, and directing that execution issue against 
Short to collect it. Short died, as has been stated, in 
June, 1877, which was long before the deficiency was 
ascertained. His administratrix, under the order of 
this court to limit creditors in this cause, in August, 
1877, presented to the receiver her claim, under oath, 
tothe money due on the judgment in the Circuit 
Court, subject to the petitioner's claim. It is under- 
stood that though the receiver has paid dividends to 
the creditors whose claims have been allowed, he has 
paid none on the Short claim, but has retained the 
dividends thereon in his own hands to await the ju- 
dicial determination of the questions which are now 
before me. The petitioner insists that he is entitled 
to receive from the receiver the amount of the costs of 
the judgment in full, with the lawful interest thereon, 
and also dividends at the same rate as those paid to 
the other creditors upon the rest of the amount of the 
judgment. The receiver, on the other band, claims 
that he has a right to set off so much of the decree for 
deficiency as is necessary for the purpose, against the 
judgment, and that under the circumstances the pe- 
titioner has no claim or equity superior to his. 

The assignee of a judgment, who acquired his title 
to it before the recovery of a judgment by the defend- 
antin the assigned judgment against the plaintiff 
therein, has an equity superior to such defendant’s 
claim to setoffthe one judgment against the other. 
The agreement between debtor and creditor that the 
latter shall have a claim on a specific fund for the pay- 
ment of his debt operates as an appropriation of the 
fund pro tanfoto the payment of the debt, and as an 
equitable assignment of the fund to that extent. And 
the assignment of a chose in action may be by parol. 
In the case in hand it was agreed between Short and 
the petitioner that the latter should {have a lien upon 
the judgment forthe amount due him from the for- 
mer. At thattime the receiver had no judgment 
against Short, for the decree for deficiency in the 
foreclosure suit had not the force and effect of a judg- 
ment at law until the time when the amount of the de- 
ficiency was ascertained, which was not until August, 
1878. The equity of the petitioner is superior to that 
of the receiver. He is entitled to payment of the 
costs of the judgment in full, with interest thereon 
from the date of the recovery of the judgment. They 
are costs which were awarded against the receiver ina 
suit prosecuted by him for the benefit of his trust, and 
were payable at once and in full. The petitioner is 
entitled to the dividends on the rest of the amount of 
the judgment, or so much of them as will be sufli- 
cient to pay the balance due him from Short’s estate on 
the note. In view of the fact that the assignment was 
by parol, merely, and therefore the receiver could not 
safely recognize the petitioner’s rights without the di- 
rection of the court, no costs should be allowed to the 
petitioner. 


Nore.—In the King’s Bench, in England, the rule is 
that judgment between the parties cannot be set off so 
as to deprive the attorney of his lien for costs, Mitch- 
ell v. Oldfield, 4 T. R. 123; Randle v. Fuller, 6 id. 456; 
Glaister v. Hewer, 8 id. 69; Middleton v. Hill, 1 M. & 
S. 240; Mellville v. Leesom, 1 E., B. & E. 324; Simpson 
v. Lamb, 7 E. & B. 84; see Mercer v. Graves, L. R., 7Q. 
B. 499. 

But the rule is otherwise in the Common Pleas, 
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Vaughan v. Davies, 2 H. Bl. 440; Hall v. Ody, 2B. & 
P. 28; 4 id. 22; George v. Elston, 1 Scott, 518; and in 
Chancery, Taylorv. Popham, 15 Ves. 72; Ex parte, 
Rhodes, id. 541; Gurish v. Donovan, 2 Atk. 166; Shine 
y. Gough, 2B. & B. 33. 

In Collett v. Preston, 15 Beay. 458, an application to 
set off costs recovered by B. against A., against costs 
recovered in asuit respecting the same matter, by A. 
against B., was refused, because it would interfere 
with the solicitor’s lien; see Nicholson v. Norton, 7 
Beav. 67. 

In Ex parte Cleland, L. R., 2 Ch. App. 808, C.’s solici- 
tor was held entitled to alien on costs ordered to be 
paid to C. by D., as against a debt due from C. to D., 
at the time when D. made an assignment for the bene- 
fit of his creditors. 

Some American cases hold that the solicitor’s lien is 
subordinate to equities existing between the parties 
tothe judgment, Porter v. Lane, 8 Johns. 357; Ross v. 
Dole, 13 id. 306; People v. Manning, 15 Wend. 649; 
Crocker v. Claughly, 2 Duer, 684: Shirts v. Lrons, 54 
Ind. 13; Ex parte Lehman, 59 Ala. 651; even after the 
judgment has been assigned to the attorney, as secur- 
ity for his costs, Cooper v. Bigalow, 1 Cow. 206; 
Wright v. Treadwell, 12 Tex. 252; unless the claims 
sought to be set off arise out of other matters, Carter 
vy. Bennett, 6 Fla. 215; Robertson v. Shutt, 9 Bush, 659; 
Monawk Bank v. Burrows, 6 Johns, Ch. 317; and no- 
tice of the lien has been given by the attorney, Hurst 
v. Sheets, 21 lowa, 501; Andrews v. Morse, 12 Conn. 
444; Leavenson v. Lafontane, 3 Kan. 523; Peckham v. 
Barcalow, Hill & Den. 112; Johnson v. Ballard, 44 Ind. 
270: Daniels v. Pratt, 6 Lea, 443; see Newbert v. Cun- 
ningham, 50 Me. 231; Walker v. Sargeant, 14 Vt. 247. 

The lien of the attorney however in an assigned judg- 
ment is now generally recognized as superior to any 
right of set-off as to the judgments between the parties, 
Terney v. Wilson, 16 Vr. 282; Shapley v. Bellows, 4 N. 
H. 347; Dunkin v. Vandeubergh, 1 Paige, 622; Grid- 
ley vy. Garrison, 4 id. 647 (but see Nicoll v. Nicoll, 16 
Wend. 446); Zogbaum v. Parker, 55 N. Y. 120; Firme- 
nich v. Bovee, 1 Hun, 532; Prouty v. Swift, 10 id. 252; 
Davidson v. Alfaro, 16 id. 353; 80 N. Y. 660; Eberhardt 
v. Schuster, 10 Abb. N. C. 374; Currier v. Boston R., 
37 N. H. 223; Boyer v. Clark, 3 Neb. 161; Rice v. Garn- 
hart, 35 Wis. 282; Warfield v. Campbell, 38 Ala. 527; 
Renick v. Ludington, 16 W. Va. 378; Diehl v. Fries- 
ter, 37 Ohio St. 473; Brown v. Bigley, 3 Tenn. Ch. 618; 
Wells v. Elsam, 40 Mich. 218; Ripley v. Bull, 19 Conn. 
53; Stratton v. Hussey, 62 Me. 289; even where the 
judgment songht to be set off was recovered before 
the other judgment, Benjamin v. Benjamin, 17 Conn. 
110; Ely v. Cooke, 2 Hilt. 406; 28N. Y.365; Perry v. 
Chester, 53 id. 240; Ennis v. Curry, 22 Hun, 584; Nay- 
lor v. Lane (N. Y.), 29 Alb. L. J. 212; see Dingee v. 
Shears, 29 Hun, 210; Stillman v. Stillman, 4 Lea, 271; 
Jeffres v. Cochrane, 47 Barb. 557; 6 Alb. L. J. 198; 
Prince v. Fuller, 34 Me. 122; Neil v. Staten, 7 Heisk. 
290. See further, 1 Am. Law Reg. (N. S.) 419, note. 
Especially where the judgment has been assigned to 
the attorney as security for his costs. Rumrill v. Hunt- 


ington, 5 Day, 163. 

A defendant against whom a judgment has been re- 
covered cannot, by thereafter purchasing a judgment 
‘against the plaintiff, offset it so as to defeat the at- 
‘torney’s lien. Bradt v. Koon, 4 Cow. 416. 

The attorney must prove clearly what is the amount 
of his costs and disbursements, Hooper v. Brundage, 
22 Me. 460: Adams v. Lee, 82 Ind. 587; Ocean Ins. Co. 
v. Rider, 22 Pick. 210; and move promptly to secure 
his lien. Holt v. Quinby, 6 N. H. 79; see Stone v. Hyde, 
22 Me. 318.—J. H. Stewart, Rep. 





NEW YORK COURT OF APPEALS ABSTRACT. 

CONSTITUTIONAL LAW—EMINENT DOMAIN—PRIVATE 
usE.—The fact that the use to which real estate is in- 
tended to be put, or the structures intended to be 
built thereon, will tend incidentally to benefit the pub- 
lic by affording additional accommodations for busi- 
ness, commerce or manufacture, is not sufficient to 
bring the case within the right of eminent domain, so 
long as the structures are to remain under private 
ownership or control, and noright totheir use orto 
direct their management is conferred upon the public, 
and the taking for such a use without the consent of 
the owner cannot be authorized by statute. Accord- 
ingly held that the provision of the act of 1881 (Ch. 
667, Laws of 1881), purporting to authorize the E. B. 
W. & M. Co. to acquire title to lands by proceedings 
in invitum, was unconstitutional and void. Matter of 
Eureka Basin, elc., Co. Opinion by Rapailo, J. 
[Decided May 6, 1884.] 

MORTGAGE — FORECLOSURE — RAILROAD — STOCK- 
HOLDER, RIGHTS OF — LACHES—FORFEITURE.—After 
the foreclosure sale the only property interest which 
a stockholder of the old company has left isin the 
surplus, if any, after satisfying the mortgage and 
other preferential claims. It is entirely optional with 
him whether he will come in under the plan and join 
thenewcompany. All the statute secures to him is the 
option or privilege to join the new company by a com- 
pliance with the terms ofthe plan. If he elects to 
join the new company, then he gets a proportional in- 
terest therein which may be of great value to him. 
But his right to join the new company, so far as it de- 
pends upon the statute, must be exercised ‘* within the 
six mouths.”’ If hefails within that time to exercise 
his right by assenting to the plan, and thus becoming 
a party thereto, he cannot take or claim any rights 
under the plan. It is clearly a condition precedent 
that he must signify his assent to the plan within six 
months. If he fails todo so, he forfeits no property, 
asthat was swept away by the foreclosure sale; he 
loses simply the right or privilege to join and become 
interested in the new company, and thus to acquirean 
interestin property. That isa forfeiture, if it can 
properly be so called, which the law imposes, and 
against which the courts can give no relief. Story 
Eq. Jur., $$ 1325, 1526; Robinson v. Cropsey, 2 Edw. 
Ch. 138; Gorman y. Low, id. 324; Weed v. Weed, 94N. 
Y. 245. In such a case equity cannot relieve him from 
the performance of the condition precedent, and thus 
vest him with rights of property which he did not 
otherwise have. City Bank v. Smith, 3 Gill & J. 265; 
Bapham vy. Bamfield, 1 Vern. 83. It would lead to in- 
tolerable inconvenience, confusion and difficulty if the 
stockholders of the old company could in such a case 
take their own time to assent to the plan of reorgani- 
zation, and to assert their right to become members of 
the new company upon such facts as they would be 
able to establish in a court of equity. Vatable v. N. 
Y. Lake Erie & West. R. Co. Opinion by Earl, J. 
[Decided May 6, 1884.] 


TRUST— VALID — MORTGAGE TO SECURE CLAIMS— 
STATUTES AS TO ASSIGNMENT—PRACTICE—AMENDMENT 
—DISCRETION.—(1) A conveyance by a solvent debtor, 
of a portion of his property to trustees, to pay a por- 
tion of his creditors, containing a provision that any 
surplus after execution of the trust shall be returned 
to him, is not as matter of law fraudulent and void as 
to creditors not provided for. A conveyance of real 
estate upon such a trust is authorized by the Revised 
Statutes (1 R. S. 728, § 55), and an assignment of per- 
sonal property upon such a trust, with a reservation 
of the surplus, does not violate the statute against per- 
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sonal uses. 2 Rev. Stat. 135, § 1; Cooper v. Whitney, 
3 Hill, 95; Curtis v. Leavitt, 15 N.Y. 9. (2) An insolv- 
ent, and even a solvent debtor cannot convey all his 
property to trustees to pay a portion of his creditors, 
with a provision that the surplus shall be returned to 
him, leaving his other creditors unprovided for; be- 
cause such a conveyance ties up his property in the 
hands of his trustees, places it beyond the reach of his 
creditors by the ordinary process of the law and thus 
hinders and delays them, and is therefore void as to 
the creditors unprovided for. But there is no rule of 
law and no reason for holding that a solvent debtor 
may not devote a portion of his property, by a trust 
deed, to the payment of a portion of his creditors, and 
if he leaves property sufficient for the payment of his 
other creditors, they have no just or legal ground of 
complaint. Here there was evidence justifying the 
referee in finding that upon the execution of the trust 
deed assailed, the assignor had ample property to pay 
all his creditors not mentioned in that deed. (8) That 
any debtor, whether solvent or insolvent, may, acting 
in good faith, mortgage a portion or the whole of his 
property to secure one or more of his creditors for any 
indebtedness, cannot bedoubted. The referee found 
that the assigner was at the time solvent, and it has 
never been questioned that such adebtor may mort- 
gage his property to secure existing claims as wellas 
future loans and advances. Hendricks v. Robinson, 2 
Johus. Ch. 283; Leavitt v. Blatchford, 17 N. Y. 521; 
Dunham vy. Whitehead, 2] id. 131; Robinson v. Will- 
iams, 22 id. 380; Ackerman v. Hunsicker, 85 id. 43; 39 
Am. Rep. 622; Simons v. First Nat. Bank, 93 N. Y. 
269. (4) The statutes regulating assiguments for the 
benefit of creditors (Ch. 348, Laws of 1860; ch. 860, 
Laws of 1867; ch. 92, Laws of 1870, and ch. 838, Laws of 
1872) have reference only to general assignments made 
by insolvent debtors for the benefit of all their credi- 
tors. (5) Where the court has power to order acom- 
plaint to be amended and other parties brought in, it 
is not bound to exercise that power, and may dismiss 
the complaint without prejudice to the right to bring 
another action. Knapp v. McGowan, Assignee... Opin- 
ion by Earl, J. 

(Decided May 6, 1884.] 


WILL—LIMITATION OVER—INTEREST QUALIFIED— 
SUBSEQUENT CLAUSE.—The willof8., after giving cer- 
tain legacies, gave in case of her leaving any child or 
children her surviving, two-thirds of her residuary es- 
tate to her executors in trust for the benefit of such 
child or children until of age, with remainder in fee to 
the children on arrivalof age; the remaining one- 
third was given to herhusband and mother to be 
equally divided between them. The wiil then pro- 
vided that in case of the death of all the children of 
the testatrix (if she had any), after her death and _ be- 
fore they became of age, her husband should receive, 
out of her estate in fullof all claims under the pro- 
visions of the will, the sum of $20,000 theretofore 
loaned to him by the testatrix, and the residue was 
given to her mother. Incase she left no surviving 
children the testatrix gave to her husband said §$20,- 
000 and the residue of the estate to her mother. The 
testatrix died leaving her husband, one child, an in- 
fant, and her mother. In proceedings for an account- 
ing by the executors, held that the clause providing 
for the case of the death of the children under age was 
solely intended to dispose in that event of the two- 
thirds previously given to them, and did not affect the 
gift of the one-sixth to the mother, and that she took 
an absolute title to said one-sixth upon the death of 
the testatrix; also held that there was no error in com- 
pelling the account of said one-sixth interest upon the 
aggregate of the principal and interest of the whole 
estate up to the time of the surrogate’s decree, after 








deducting them from the debts, legacies and expenses 
of administration. It is undoubtedly true that an in- 
terest given in one clause of a will, in terms denoting 
an absolute estate, may by force of a subsequent 
clause, be qualified by a limitation over ina certain 
event, or be cut down or made to take effect only on a 
contingency. This is but the application of a familiar 
rule, that the construction ofa will or other instru- 
ment is to be made upon the whole words and not 
upon apart only, and that a particular word or clause 
may, in the light of other words or clauses, mean more 
or less than it imports, considered singly or by itself 
alone. Taggart v. Murray, 53 N. Y. 233. But there is 
another rule of construction of equal force and not in- 
consistent with the one just stated, and that is that 
when an interest is given or an estate conveyed in one 
clause of an instrument, it cannot be cut down or 
taken away by raising a doubt from other clauses, but 
only by express words or by clear and undoubted im- 
plication. Thornhill v. Hall, 2Cl. & Fin. 22; Rose- 
boum v. Roseboom, 81 N. Y. 356. The surrogate dis- 
allowed the claim of the mother of the testatrix to 
said one-sixth, and directed the whole residuary estate 
to be invested and retained by the executor until the 
infant child died or became of age; the mother did 
not appeal. The executor appealed in 1880 from other 
parts of the decree. In her answer to the appeal, the 
mother alleged said portion of the decree to be erron- 
eous. Held, that the General Term had jurisdiction 
to review and to reverse said decision. Rule 42 of Sup. 
Ct., rule (1878); Code of Civ. Pro., § 2587. Freeman v. 
Coit. Opinion by Andrews, J. 

(Decided May 6, 1884.] 


a 


UNITED STATES SUPREME COURT AB- 
STRACT. 

JURISDICTION—FEDERAL QUESTION—PUBLIC LAW— 
DECISION OF STATE COURT.—There is no Federal ques- 
tion inthis case. Theright of San Francisco under 
the treaty of Guadalupe Hidalgo to the lands in dis- 
pute as pueblo lands is not denied. Precisely what that 
right was may not be easy to state. Mr. Justice Field 
speaking for the court, said, in Zownsend v. Greely, 5 
Wall. 336: “It was not an indefeasible estate; owner- 
ship of the lands in the pueblos could not in strictness 
be affirmed. It amounted in truth to little more 
than a restricted and qualified right to alienate por- 
tions of the land to its inhabitants for building or cul- 
tivation, and to use the remainder for commons, for 
pasture lands, or as a source of revenue, or for other 
purposes. This right of disposition and use was in all 
particulars subject to the control of the government of 
the country.”’ This definition was accepted as sub- 
stantially accurate in Grisar v. McDowell, 6 Wall. 372, 
and Palmer v. Lowe, 98 U. 8.16. The act of July 1, 
1864, ch. 194, § 5,13 Stat. 333, simply released to the 
the city all the right and title of the United States in 
the lands (Hoadley v. San Francisco, 94 U. 8S. 5), and 
thus perfected the incomplete Mexican title for the 
uses and purposes specified. Palmer v. Lowe, supra. 
Its effect was to surrender all future control of the 
United States over the disposition and use of the 
property by thecity. The only controversy in this 
case is as to the effect of the alcade grant of the pueblo 
title; and the precise question submitted to the Su- 
preme Court of the State for determination was 
‘“*whether, after the conquest, * * * * and before 
the incorporation of the city of San Francisco, and be 
fore the adoption of the Constitution of the State of 
California, a person exercising the functions of an al- 
calde of the pueblo of San Francisco * * * * could 
make a valid grant of pueblJo lands, as such officers had 
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been before such conquest accustomed to do,” and if 
so, What would be the effect of such a grant? This does 
not depend on any legislation of Congress, or on the 
terms of the treaty, but on the effect of the conquest 
upon the powers of local government in the pueblo un. 
der the Mexican laws. That isa question of zeneral 
public law, as to which the decisions of the State court 
are not reviewable here. This has been many times 
decided. Delmas v. Insurance Co., 14 Wall. 661; Tar- 
verv. Keach, 15 id. 68; New York Life Ins. Co. v. 
Hendren, 92 U. 8. 286; Dugger v. Bocock, 104 id. 596; 
Allen v. McVeigh, 107 id. 433. City of San Francisco v. 
Scott. Opinion by Waite, C. J. 

[Decided May 5, 1884.] 


BANKRUPTCY—SALE FREE FROM TNCUMBRANCES— 
RIGHTS OF LIEN-HOLDERS—MERGER—QUESTION OF IN- 
TENTION.—Where a bankrupt sale of property is made 
free from all incumbrances, it does not bind the holder 
of alien against the property whom the record fails 
to show was served with process, or otherwise notified 
of the proceedings. Ray v. Norseworthy, 23 Wall. 128. 
In equity, where an incumbrancer of property, by 
mortgage or otherwise, becomes the owner of the legal 
title or of the equity of redemption, merger will not be 
held to take place, if it is apparent that it is not the 
intention of the owner, or if it is against his manifest 
interest. Where the mortgage of property secures 
notes held by different parties, a bankrupt sale, by or- 
der of court, will not merge part of the mortgage and 
keep a part alive, the legal and equitable title being 
united, although one of the holders had notice of the 
sale und the other had not. And the party who had no- 
tice, the mortgage being kept alive, is entitled to a 
share in the proceeds of a new sale, and to be recom- 
pensed out of the proceeds for taxes and improvements, 
although he must account for rents and profits. The 
rule on this subject is thus stated by Jones Mort., § 
848: “It isa general rule that when the legal title be- 
comes united with the equitable, so that the owner has 
the whole title, the mortgage is merged by the unity 
of possession. Butif the owner has an interest in 
keeping these titles distinct, or if there be an inter- 
vening right between the mortgage and the equity, 
there is no merger.’’ And in the case of Forbes vy. 
Moffatt, 18 Ves 384, Sir William Grant says: “The 
question is always upon the intentions, actual or pre- 
sumed, of the person in whom the interests are 
united.’ Other authorities cited by Mr. Jones sus- 
tain the principle. Clark v. Clark, 56 N. H. 105, is di- 
rectly in point. Loud v. Lane, 8 Met.517; Titsworth 
v. Stout, 49 Ill. 78; Armstrong v. McAlpin, 18 Ohio 
St. 184. It is to be observed in the present case that as 
the mortgage, which secured the two notes owned by 
the insurance company, was the same which secured 
Mrs. Murphy’s notes, as between which there was no 
priority, it would hardly be held, on the order of the 
court to sell the property free from all incumbrances, 
that the purchase by the insurance company merged 
part of the mortgage, while part was kept alive. This 
is expressly decided in Barker v. Flood, 103 Mass. 474. 
Factors and Traders’ /ns. Co. v. Murphy. Opinion by 
Miller, J. 

[Decided May 5, 1884.] 


VENDOR AND VENDEE—LIEN OF VENDOR—DECREE— 
INTEREST, HOW COMPUTED.—(1) Where it is evident 
from the report of the master in chancery, in an ac- 
tion to enforce a vendor’s lien, based on a contract for 
the sale and purchase of land, that the amount of the 
lien, as fixed by the decree, was found by estimating 
the quantity of land, and not by actual survey, the sur- 
vey having afterward been made, and the true quan- 
tity of land ascertained, the decree will be made to 
conform to it. (2) A decree will not be disturbed on 








the strength of meager and indefinite testimony. (8) 
An agreement for the sale of lands examined, in an ac- 
tion to enforce a vendor’s lien, and the time from 
which interest should be allowed to the vendor on the 
price of the lands determined. Baines v. Clarke. Opin- 
ion by Waite C. J. 


REMOVAL OF CAUSE—FORCING HEARING—ACT OF 
MArcH 3, 1875—WHEN RIGHT TO REMOVE LOST.—(1) 
Where a case is removed from the State to the United 
States court, and a party is forced to a hearing in the 
latter, although the petition for removal was filed too 
late, and a motion to remand refused,the party having 
saved his rights by record may have the error cor- 
rected in the appellate court after the final decree be 
low. Removal Cases, 100 U. 8S. 475; Railroad Co. v. 
Koontz, 104 id.16. (2) When a term, at which acause as 
a cause can be first tried, has passed by all right of re- 
moval, under the act of March 3, 1875, is gone, and a 
to file pleadings being afterward granted, does not 
create a new right of removal. It is true that the cred- 
itors got leave to file pleadings within ninety days,and 
that their answers and cross-bills were in before that 
time expired. But this operated only as an amend- 
ment of the original pleadings, and created no new 
right of removal. As was said in Babbitt v. Clark, 103 
U.S. 612, ‘the act of Congress does not provide for 
the removal of a cause at the first term at which a trial 
can be had on the issues as finally made up by leave 
of court or otherwise, but at the first term at which 
the cause as a cause could be tried.’”’ Edrington v. 
Jefferson. Opinior by Waite, C. J. 

[Decided May 5, 1884.] 
—_——__~——_——_———. 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

SHIP AND SHIPPING—COLLISION — PRESUMPTION OF 
FAULT—PREPONDERANCE OF EVIDENCE.—Where a col- 
lision happens between two sailing vessels, the one 
sailing close-hauJed, the other with the wind free, the 
night being clear and the lights of both vessels seen, 
the legal presumption is prima facie that the fault was 
in the vessel sailing free. This presumption is in- 
creased by proof of the absence in the latter of any 
lookout other than the captain standing near the 
wheel. The evidence of neither of the persons on 
deck of the latter being obtained, the captain having 
been knocked overboard and drowned at the time of 
the collision, and the wheelsman having died before 
the trial, and the only evidence in her behalf being 
that of the captain of another schooner about half a 
mile ahead, sailing in the same direction, who testi- 
fied that the schooner, sailing close-hauled, just be- 
fore she was reached luffed up into the wind so that 
her sails shook, and then paying off ran down on the 
other schooner, and several witnesses from the schoo- 
ner close-hauled contradicting the alleged luff, and 
giving a consistent and probable narrative involving 
no fault on their part, held, that the luff alleged was 
improbable under the circumstances, and not sustained 
by the weight of proof; that the Jibellants had not over- 
come the presumption against them by any preponder- 
ance of proof; and thatthe libel must be dismissed. 
The FE. H. Webster, 18 Fed. Rep. 724; The City of 
Chester, id. 603: The Albert Mason, 8 id. 768; S. C., 2 
id. 821. Dist. Ct.,S. D. New York, April 28, 1884. 
Carll v. The Erastus Wiman. Opinion by Brown, J. 

SHIP AND SHIPPING —COLLISION—DUTY OF VES- 
SELS—BOTH IN FAULT.—(1) A steamer in the East 
river, having upon her own starboard hand another 





*Appearing in 20 Federal Reporter. 
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large steamer, evidently engaged in turning around in 
away that must cross the course of the former, is 
bound to keep out of her way, and give room for her 
necessary path in turning. When that duty has at- 
tached, she cannot relieve herself of it by getting 
across the bows of the latter and claiming that the lat- 
ter is then in the position ofa following or overtaking 
vessel. The Franconia, 2 Prob. Div. 8; The Cayuga, 
14 Wall. 270. There was danger of collision from the 
very act of sheering to the westward, and the Unit 
was therefore bound to refrain from such a change. 
The Nichols, 7 Wall. 656; The Free State, 91 U. 8S. 200. 
(2) A large steamer, engaged in making a turn in the 
East river, is bound to special watchfulness and care 
to avoid contact with other vessels. The lookout hav- 
ing failed to continue his attention toa tug and tow 
on the opposite side of the river, and a collision hav- 
ing happened, which by such attention would have 
been avoided by the steamer’s timely backing, held, 
that both were in fault, the steamer for inattention, 
and thetug for steering across the steamer’s path, 
instead of stopping, as he might have done. The pre- 
vious fault of the tug did not relieve the steamer of 
her duty to keep constant watch for the purpose of 
avoiding injury. The Maria Martin, 12 Wall. 31; The 
Vim, 12 Fed. Rep. 906; The Pegasus, 19 id. 46. Dist. 
Ct., 8. D. New York, April 29, 1884. Zhe State of Texas. 
Opinion by Brown, J. 


REMOVAL OF CAUSE—AMOUNT IN DISPUTE—ACT OF 
1875—CITIZENSHIP.—(1) In order that a cause may be 
removed from the State courts to the United State 
courts, under § 639, Rev. Stat., the sum in dispute, ex- 
clusive of costs, must exceed $500 at the time of the 
commencement of the action in the State courts. In 
Spear on the Law of the Fed. Judic., at p. 462, speak- 
ing of the amount in dispute, the author says: ‘The 
absence of this condition is fatal to the right of re- 
movalas given by the statute. The right depends 
upon a statute, and the facts as they existed when the 
suit was commenced in the State court in respect to 
the sum or value in dispute must determine whether 
this particular condition of the statute is present,’ 
citing Roberts v. Nelson, 8 Blatchf. 74, 77. This au- 
thor adds: ‘‘ These general provisions of the statute 
apply to all thecases enumerated therein, and con- 
stitute a part of the legal requirements in the removal 
of these cases from the State courts tothe Circuit 
Courts of the United States.” (2) A suit cannot be 
removed from aState court to the United States 
courts under the act of 1875, unless the requisite citi- 
zenship of the parties existed both when the action 
was begun and the petition for removal filed. That 
proposition is maintained by a line of authorities 
cited in Spear Fed. Jud. 501, 502, among which is Jack- 
sou v. Ins. Co., 3 Woods, 413, opinion by Judge Woods. 
There is however a line of authorities to the proposi- 
tion that the cause cannot be removed unless the re- 
quired citizenship existed, not only wheu the petition 
for removal is filed, but also at the time the action is 
begun in the State court. The case of Houser v. Clay- 
ton, 3 Woods, 273, opinion by Justice Bradley, and the 
case of Kaeiser v. Illinois Cent. R., 6 Fed. Rep. 1, opin- 
ion by Judge McCrary, of the Eighth Circuit, are cited, 
and other authorities to the same proposition; Spear 
Fed. Jud. 502, 503. The Supreme Court of the United 
States, in the case of Gibson v. Bruce, 2 Sup. Ct. 
873, hold thata suit cannot be removed froma State 
court, under the act of 1875, unless the requisite citi- 
zeuship of the parties exists both when the suit was 
begun and when the petition for removal is filed. Cir. 
Ct., N. D. Ala., April, 1884. Carrick v. Landman. 
Opinion by Bruce, J. 








NEBRASKA SUPREME COURT ABSTRACT. 

LIMITATION — ACKNOWLEDGMENT — OPENING AND 
CLOSING.—(1) A writing signed by the party as follows: 
“Tam sorry that you have had to pay the notes of 
Frank Pillond and myself, upon which you were sure- 
ty forus. I cannot at this time pay you the money, 
but propose to pay you my share, which I am told is 
about $413. I hope to be able to pay you soon, but will 
let you know ina few days what I can do;” held, to 
take the debt out of the statute of limitations. (2) A 
partial payment, acknowledgment of the debt, or 
promise to pay, made after the debt is barred, will re- 
vive it. (3) A defendant is not entitled to the opening 
and closing on a trial, unless he by his answer admits 
the allegations of the plaintiff's petition, and relies en- 
tirely upon an affirmative defense. Rolf v. Pidlond. 
Opinion by Reese, J. 
[Decided May 28, 1884.] 


CONTRACT—ILLEGAL—PUBLIC POLICY.—No court of 
law or equity will iend its assistance in any way tow- 
ard carrying out an illegal contract, therefore such a 
contract cannot be enforced by any one party against 
the other, either directly, by asking the court to carry 
it into effect, or indirectly, by claiming damages or 
compensation for a breach of it. Sykes v. Beadon, 11 
Ch. Div. 170; 27 Eng. R. 435, note. A contract by 
which G. & K., who were the holders of a license to 
trade with the Fort Peck Indian agency, agreed to pay 
to K. & S. the one-half of the net profits of such trade 
for the consideration of the said K. & S. purchasing all 
goods and supplies necessary and proper for said trade 
at their own account and credit, and immediately re- 
sell and invoice such goods to said G. & K. at said 
agency at cost price, cost of transportation and insur- 
ance added, and one of the said K. & S. take entire 
charge, management and control of said business, de- 
voting his entire time and attention thereto, and re- 
siding at Fort Peck, is illegal, for the reason that it 
contemplates the violation of the statute as well as the 
public policy of the government of the United States. 
Chief Justice Marshall, in the case of Armstrong v. 
Toler, 11 Wheat. 268, stated the law with great clear- 
ness and perspicuity in the following language: **(Ques- 
tions upon illegal contracts have arisen very often, 
both in England and in this country, and vo principle 
is better settled than that no action can be maintained 
ona contract, the consideration of which is either 
wicked in itself or prohibited by law.’’ We have seen 
above, to my own satisfaction at least, that the plaint- 
iffs and defendants in the case at bar cannot be consid- 
ered as partners, for the want of an intention on their 
part to establish that relationship, as expressed by the 
language of the contract, as wellas the lack of mutual- 
ity of itsterms. It cannot be claimed that the plaint- 
iffs are entitled to this remedy for the purpose of fol- 
lowing their money or property in the hands of the 
defendants, and claiming a share of its product or 
earnings,for they have placed neither money, property 
nor services there. They have given to the defend- 
ants, so faras they could, the egis of their license, for 
which the defendants promised them a certain share 
of the net profits of their business; but as we have 
seen, the consideration being illegal, that promise can- 
not be enforced. It may be claimed that the defend- 
ants, having done business in the name of the plaint- 
iffs, are estopped to deny the interest of the plaintiffs 
in that business. That would probably beso, could the 
plaintiffs’ case ever reach the point at which the de- 
fendants are required to develop their defense; but 
the difficulty is in the inherent weakness of the plaint- 
iffs’ case. They cannot reach the enemies’ works ex- 


cept through the contract, which, by reason of its ille- 
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gality, is ‘‘no thoroughfare” for them. Gould v. Ken- 


dall. Opinion by Cobb, C. J. 
(Decided May 28, 1884. ] 

NEGLIGENCE—DEFENDANT’S QUESTION FOR JURY— 
OF PARENT NOT IMPUTED TO CHILD.—(1) The plaintiffs 
in error employed the defendant in error to labor for 
them in and about a cane-mill while engaged in crush- 
ing sugarcane. The defendant in error wasa boy of 
the age of eleven years, and while feeding the mill his 
hand was caught between the rollers and so severely 
injured as to require the amputation of two of his fin- 
gers. This action was instituted by him, through his 
next friend, for damages resulting from the alleged 
carelessness of the plaintiffs in error, in requiring him 
at his age to feed the cane-mill, that being a dangerous 
employment. Upon the trial the plaintiffs in error re- 
quested the court to give a number of instructions, a 
part of which the court refused to give, to which re- 
fusal the plaintiffs in errorexcepted. The jury having 
returned ¢@ verdict in favor of the defendant in error, 
and motion for a new trial having been overruled, the 
plaintiffs in error bring the case into this court for re- 
view. In anaction for damages caused by a personal 
injury resulting from the alleged negligence of the de- 
fendant, held, that the question as to whether the de- 
fendant was or was not guilty of negligence must be 
decided by the jury. Held, also, that the negligence 
of a parent or guardian cannot be imputed to an in- 
fant who is injured through the carelessness of another 
party. Daley v. Norwich & W. R. Co., 26 Conn. 591; 
Bellefontaine, etc., R. Co. v. Snyder, 18 Ohio St. 399; 
Cleveland, etc., R. Co. v. Manson, 30 id. 451; North 
Pa. R. Co. v. Mahoney, 57 Penn. St. 187; Whirley v. 
Whiteman, 1 Head, 620; Government Street R. Co. v. 
Hanlon, 53 Ala. 70; Norfolk, etc., R. Co. v. Ormsby, 
27 Gratt. 455. But where the parent sues for loss of 
services sustained by an injury tothe child then the 
contributory negligence of the parent may bea bar. 
Glassey v. Hestonville, etc., R. Co., 57 Penn. St. 172; 
Louisville, ete., Canal Co. v. Murphy, 9 Bush, 522. 
Huff v. Ames. Opinion by Reese, J. 

[Decided May 29, 1884.] 


a 


CRIMINAL LAW. 


MANSLAUGHTER—FIGHT IN STREET.—Where F., a 
saloon keeper, and the defendant attempted to eject 
M. and others from a saloon because of their noise and 
disturbance, and after something of an altercation M. 
departed, with F. in pursuit, and immediately after- 
ward they engaged in a struggle in the open street and 
in the presence of many people, and F., when in dan- 
ger of receiving personal chastisement, but not in such 
imminent peril as to justify the use of a deadly 
weapon, shot and killed M., held, that a punishment 
for manslaughter is not excessive, and that the verdict 
issustained by the evidence. Sup. Ct. Iowa, June 6, 
1884. State v. Fitzsimmons. Opinion by Reed, J. (19 
N. W. Rep. 821.) 

INDICTMENT—PLEADING MATTERS OF LAW--SUR™ 
PLUSAGE.—It is never necessary to set forth matters 
of law in acriminal proceeding. U. S. v. Rhodes, 1 
Abb. (U. S.) 28. But if the indictment set out the of- 
fense with greater particularity than is required the 
proof must correspond with the averment; nothing 
connected with the offense is regarded as surplusage. 
U. S. v. Brown, 3 McLean, 233. And it must be that 


if the law supposed to govern the offense be set out in 
the indictment, and the grand jury present it to the 
court as their finding, it cannot be rejected, if errone- 
ous, because it was the ground of their action. In 
Butler v. State, 3 McCord, 383, it was held that an in- 
dictment need not recite the statute on which it is 





founded, but if an indictment professes’ to 


do so, a material variance will be fatal; or 
if the statute does not support the verdict, it must 
fail. If there had been no allegations in the indict- 
ment as to the law, the indictment might have been 
sustained; but asthese allegations make it quite evi. 
dent that the finding of the grand jury was upon a law 
which had been repealed I think that judgment must be 
arrested. Cir. Ct., Dist. N. H., May 13, 1884. United 
States v. Goodwin. Opinion by Clark, J. (20 Fed. 
Rep. 237.) 


——__—__——— 


SENTENCED TO DEATH—A SCENE IN AN ENG- 
LISH COURT. 
1 prisoner in the dock would not under ordinary 
circumstances attract attention. Shambling, 
undersized and listless, one may see dozens of his type 
hanging around the pit banks any Saturday afternoon, 
hungry, lazy loafers whose sole object is to drag 
through an animal existence with as little work as 
possible. Whether the repeated sight of the weekly 
arrival of the pay clerk with his bags of yellow sov- 
ereigns acted as a cumulative temptation to this man’s 
vaguely brooding mind, or whether impelled by some 
sudden onslaught of the devil, we cannot tell, but one 
Saturday morning he was noticed lounging near the 
bank of the neighboring town, and when poor Mere- 
dith, little suspecting how short a span of life remained 
for him emerged therefrom, laden as usual with the 
colliery wages, the prisoner quietly followed and in 
broad day light, on a well frequented highway, almost 
in sight of the passers-by, shot him and decamped 
with the coveted bags. 

So bungling was the execution of the crime that de- 
tection and arrest were quick and easy, and now some 
two months after that fatal morning this common- 
place criminal stands here to receive his wage and 
have his own span of days exactly meted out. The 
promising junior, assigned by the formal humanity of 
our law for his defense, hasmade the most of a hope- 
less case, resting principally upon a possible insanity 
of which there has been some faint evidence given, but 
the judge has covertly destroyed his slender plea,telling 
the jury that if such excuses are to be taken, our pris- 
ons may at once be turned into lunatic asylums. Mere 
empty clap trap this, but when delivered from judic- 
ial lips by that incarnation of wisdom to rustic jurors, 
a judge on Circuit, itis abundantly sufficient to seal 
the prisoner's fate, and so after a quarter of an hour’s 
retirement, for decency'’s sake, the twel,. have de- 
livered their verdict. 

Is there no one here, beside ourselves, who feels a 
sickening doubt of the justice of the dreadful sentence 
just impending? Look at that wretched specimen of 
humanity, not amuscle of whose face or hands be- 
trays what is passing in his dim brain. To the damning 
evidence, to his counsel's appeal, to the judge’s sum- 
ming up, to the verdict itself he has listened discon- 
nectedly with that indolent lack of interest character- 
istic of his stupid class, himself the least concerned 
spectator in the densely crowded court, and now as 
the low tones of the judge pronouncing sentence strike 
on his ear,he looks up at him with a slight vague specu- 
lation in his eyes, evidently noting with dull surprise, 
the black cap which has suddenly appeared on the 
judicial wig. It is clear the judge is far too case-har- 
dened to feel any qualms such as are troubling our 
less ancient conscience. Behind the expression of 
decorous pity on his face lurks an irrepressible self 
complacency which receives from the tremendous 
power he is now exercising, a gratification unowned, 
but realand deep. His well-modulated voice, bated 
to a theatric whisper, is under excellent control, and 
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the lace handkerchief in his hand shows not the slight- 
est quiver. This is his first circuit, probably his first 
murder case, and his hard self control does much to 
explain his personal unpopularity witb the bar. 

But why does the keen and zealous B. down there, 
who as magistrate’s clerk has been the main instru- 
ment of couviction, bite his moustache and look any- 
where but at the duck? We knowhis kindly nature 
too well to have suspected him of gratification at the 
success of his well arranged proofs, but we did not ex- 
pect that such success would cause him positive dis- 
quiet. Perhaps the prisoner’s demeanor and appear- 
ance have impressed him, as they have ourselves, and 
he regretfully thinks of those little circumstances 
pointing to insanity which no one followed up, be- 
cause in fact no one was paid to do so. However, the 
strain of the present moment will soon pass off, and 
when we dine together at the ‘““Hop-pole” this evening 
our friend will be himself again. 

Look now during this interval of hushed attention, 
when even the ‘irresponsible frivolity’’ of the junior 
bar is silent, at the expression of all these faces whose 
eyes converge upon the prisoner. If instead of an 
English court of justice, the scene were a Roman am- 
phitheatre, the act, a gladiator’s death, the general ex- 
pression of animal excitement might be more intense, 
but it is still sufficiently prominent to be painful. The 
same passion is being ministered too, and we feel it 
with the rest. Two persons only have their thoughts 
elsewhere. That young and handsome barrister, gaz- 
ing abstractedly at the skylight,is the prisoner's coun- 
sel, who his duty done, has at his tongue’s end hosts 
of brilliant expressions and striking appeals which 
come unbidden, now they are no longer needed, and 
that poor woman weeping bitterly in the distant cor- 
ner, who can speak her griefs? 

At length the judge has finished his formal sentence 
and not less formal platitudes. Theconvict, passion- 
less to the last, is hustled down the trap door to the 
cells below. In three weeks time he will pass through 
another trap door and “justice will be vindicated!” 
How the account will stand in better balanced books 
than ours, nor you nor we can tell, but the general 
rush from the court room scatters our dissatisfied 
reverie, and we return to the civil side where our in- 
terminable mining suit is dragging its slow length 
along. No danger that these slight indications in the 
evidence will be left unworked, for that is an issue in- 


volving money ! 
——____+—____—_ 


CORRESPONDENCE. 


EXEMPTION FROM EXECUTION. 


Editor of the Albany Law Journal: 

In addition to certainJenumerated articles in the in- 
ventory set apart, but not appraised, for the widow 
and minor children, they arealso entitled to ‘ other 
household furniture, which shall not exceed $150 in 
value.”” And by a still further provision they are also 
entitled to ‘‘ necessary household furniture, provisions 
or other personal property, in the discretion of said ap- 
praisers, to the value of not exceeding $150, in addi- 
tion to the personal property now exempt from ap- 
praisal by said section.” 

Under the last provision $150 in cash is sometimes 
allowed, or other property than household furniture. 
But the question is whether, under the former clause, 
‘other household furniture which shall not exceed 
$150 in value,”’ any thing but strictly household fur- 
niture can be set apart and appraised in lieu thereof. 
It would seem not by the strict letter of the law; and 
yet McClellan’s Surrogate’s Court Practice (2d ed.), at 
pages 377-8, in giving the form of an inventory filled 
out, enumerates under this provision as follows; 





One mahogany bureau... .. sotcesesecsssensé 
One bay mare.......... 
One half-barrel flour. ....... 
One cord wood, split for use............0.006 
Dn cnsnscgnsekedsesdadesdaccesceceseckaneses 






And under the further provisions as follows: 
One pair sorrel horses........ 2... sececccsecce 
Cash........ evaseeeenane senbeewisdin eateries 


Perhaps the practice varies from the statute. Ex- 


planation is requested. 
Yours respectfully, 
J. B. DaLey. 
PRATTSVILLE, N. Y., October 14, 1884. 


SUPERSEDING JUDGMENT FOR MANDAMUS. 


Editor of the Albany Law Journal: 

Can a judgment awarding a peremptory mandamus 
be superseded? Appeal willlie from such judgment, 
but if the writ may be superseded, does it not inevita- 
bly destroy the efficacy of the writ, and in substance 
effect a repeal of the remedy? See Pinckney v. Henne- 
gan & Jones,2 Strob. (S. C.) 256; People v. Steele, 
Edm. Sel. Cas. 505-569. Are there any modern cases 
on this point? 

Respectfully, . 
GEORGE W. JOLLY. 

OWENSBORO, Ky., October 7, 1884. 





COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, Oct. 21, 1884: 

Judgment reversed, new trial granted, costs to abide 
the event—William McKinley and another, appellants, 
v. Peter Bowe, sheriff, etc., respondent; Daniel N. 
Crouse and others, respondents, v. Laura Frothing- 
ham and others, appellants.—— Judgment affirmed 
with costs—People ex rel. MillsWater Works Company, 
appellant, v. John G. Forrest and others, respondents; 
Jacob Stroher, respondent, v. Philip B. Elting, appel- 
lant; Frederick Diederick, respondent, v. John Keon, 
appellant; Henry Bamber, receiver, etc., appellant, v. 
City of Rochester, respondent; Bronson C. Ramsay 
and another, respondents, v. City of Buffalo, appellant; 
Archibald M. McPherson, respondent, v. George Sand- 
rock, appellant; Jules L. Redmond, appellant, v. Jas. 
T. Eaton and another, respondents; Wells A. Bing- 
ham, survivor, etc., appellant, v. Richard C. Harris 
and others, respondents; Charles B. Perry, appellant, 
v. Cyrus Strongand others, respondents; Samuel M. 
Pettengill, appellant, v. Alfred S. Barnes, respondent. 
— Judgment affirmed—People, respondent, v. John 
McKeon, appellant.——Appeals dismissed with costs— 
Marion Hovey et al., appellants, v. William E. Dodge 
et al., respondents; People ex rel. Board of Supervi- 
sors of Chenango County, appellant, v. Board of State 
Assessors, respondent.——Order modified and affirmed 
without costs—Marion G. Washburn (formerly Catlin), 
respondent, v. William H. Catlin, appellant.——Order 
affirmed with costs—Stephen C. Johnson, appellant, v. 
New York, Ontario and Western Railroad, respond- 
ent; People ex rel. Willard Van Houton, appellant, v. 
Ambrose Sadler, superintendent, etc., respondent; In 
re Claim of Receiver of Guardian Savings Bank, re- 
spondent, v. 8S. F. Knapp, receiver, etc., of Bowling 
Green Savings Bank, appellant. 
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CURRENT TOPICS. 

\} R. THEODORE BACON seems to have taken 

the morals of the legal profession in charge. 
We are not going to find fault with him for this, 
nor to call him a pharisee or a hypocrite. But we 
may be allowed to say that we think he exagger- 
ates, as most reformers do, at least tf he is correctly 
reported in the Century for November as having 
said to the Social Science Association that ‘the 
typical lawyer is not the type of honesty.” We 
think that lawyers are the honestest class of men 
on earth. We think this is so intrinsically, and by 
reason of their position. Intrinsically, as a class, 
they are much more honest than merchants, so 
many of whom cheat and lie; than people who 
gamble in stocks; than clergymen, so many of 
whom preach creeds that they do not believe — and 
we may 2dd, to congregations which pretend to be- 
lieve them but do not; than physicians, many of 
whom practice methods in which they have no 
faith, and hold out hopes which they know to be 
false; than editors, many of whom sell their opin- 
ions, and change them from day to day according 
to the exigencies of party demands, and advocate 
men whom and measures which they know to be 
unworthy, at the dictation of the caucus. By rea- 
son of their position they are honest, because they 
are called on to make no profession of belief, and 
make none, in the justice of their clients’ causes. 
They are simply the mouth-piece of their clients, 
presenting their causes for what they are worth, 
ard leaving the responsibility of decision with the 
proper tribunals. Mr. Bacon is quite right in say- 
ing that the lawyer generally believes he is right 
and his client is right. At the worst, he cannot 
know he is wrong until he hears the evidence on 
both sides, and even then it is his duty to see that 
the court does not apply a wrong rule of construc- 
tion or discretion. So the writer in the Century on 
this topic of ‘‘ Lawyers’ Morals” is far astray when 
he says “there must be many dishonorable lawyers, 
for undeniably there is a vast number of civil cases 
in which one side is palpably in the wrong.”’ This as- 
sertion we deny. We undertake to say that the 
writer of it does not know any thing of what he is 
talking about. Any lawyer could make him be- 
lieve either side by turns of any case. The 
cases in which a lawyer can or ought to see 
at the outset that his client is wrong are 
extremely few. The cases in which the event 
shows that one side is palpably wrong are those de- 
pending on facts which can only be known after 
trial. As to questions of law it is extravagant 


to say that any one is ever palpably in the wrong, 
for the courts themselves are not harmonious with 
each other, nor with themselves for any length of 
In short, we think Mr. Bacon is the “ typical 
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time. 








lawyer,” and that he is either too modest or too 
censorious. As for the rules which the writer in 
the Century lays down, they are mere truisms. Of 
course ‘‘a lawyer ought to be a gentleman; ” 
“ought not to lie; ” “ ought not to sell his services for 
promotion of injustice and knavery.” But to assert 
that the typical lawyer does either of the two latter 
things is to beg the whole question. And as for the 
clergyman who put the ‘‘ troublesome question” to 
the association, whether it is not the most highly 
educated attorneys who ‘prove the most facile and 
unscrupulous instruments as the advocates of large 
corporations and monopolies,” we would simply re- 
mark that the most unscrupulous examples of thick 
and thin advocacy, and the most disgusting exhi- 
bitions of injustice which the world has ever seen, 
have been and still are in church councils. 


The ideal lawyer seldom has been better por- 
trayed than in the following, by Judge Cassoday, 
of Wisconsin, in a recent address to the law class 
of the University of Wisconsin: ‘‘ But remember 
the true lawyer is not, as some suppose, a skilled 
magician, engaged in the business of winning 
causes by withholding, suppressing and manufactur- 
ing evidence and perverting law, but an honest man 
who makes his client’s cause his own, and then 
wisely counsels and ably maintains, regardless of the 
effect upon his personal interests. Such a man will 
be broad, generous, benevolent, forgiving, ready to 
spend and be spent, to sacrifice and be sacrificed, in 
order that his convictions of right and justice may 
be triumphant. His purpose will be to build up 
rather than to pull down —to heal wounds rather 
than to make wounds — to praise others rather than 
to traduce others —a peace-maker rather than a 
peace-breaker. He will be thoroughly master of him- 
self — master of his temper — master of his disposi- 
tion — master of his will — master of all his facul- 
ties. He may sometimes lose his cause, but will 
never lose himself. He will always be loyal to the 
truth and the law as well as his client, to his con- 
science and his country as well as himself. He will 
be a minister of justice — called by the good, because 
he is wanted — retained by the wise, because he is 
useful — trusted by all, because he is honest. 
* * * Tn the common law we must ever look to 
the great English lawyers and judges who took the 
law in its infancy and reduced it to a philosophical 
science. Weare not however to blindly worship, 
but to wisely discriminate, for while we are always 
to admire all noble q.alities of head and heart, yet 
we are to reject as unworthy, all hate, arrogance, 
envy and jealousy, evenin men like Coke — all cor- 
ruption, even in men like Bacon — all superstition, 
even in men like Hale —all coarse vulgarity and 
profanity, even in men like Thurlow — all abnormal 
ambition and conceit, even in men like Loughbor- 
ough —all prejudice and malignity, even in men 
like Burke — all deceptive plotting, even in men 
like Eldon — and to spurn with contempt all cruelty 
and wickedness in men like Jeffreys — all vacilation, 
knavery and profligacy in men like Shaftesbury — 
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and to withhold our praise not only from the vast 
number of dull, weak and ignorant, but from the 
brilliant and eccentric, whose usefulness is destroyed 
by lack of judgment and good sense.” 


Mrs. James Bennett sends us two copies of a pam- 
phlet, entitled ‘‘ An appeal for Woman Suffrage,” 
an address delivered by her, with an injunction on 
the title page in her own valuable autograph, to 
‘‘vote for Blaine,” because a vote for Cleveland, 
whether the accusations against him are true or 
false, will amount to a vote ‘‘ for the destruction of 
woman, body and soul, for whom Jesus shed his 
blood.” It is greatly to be feared that Mrs. Ben- 
nett lacks the logical faculty which should char- 
acterize the statesman and the lawyer. Governor 
Cleveland certainly should not be made to suffer 
on false accusations. We are grossly ignorant of 
politics, and take no pleasure in them, but 
we do not understand that the Republicans 
are more favorable to woman suffrage than 
the Democrats. We cordially concede that Mr. 
Blainc is a handsomer man than Governor Cleveland. 
Some years ago we got ourselves into a terrible 
scrape by writing of a reigning prima donna, that 
so long as she wore high heels, painted, powdered, 
pinched her vitals by tight lacing, and squirmed and 
wriggled in her gait she would not be fit to vote. 
Now we will venture under our breath to say that 
we do not think that if women are generally such 
fools as to be liable to be seduced, as Mrs. Bennett 
seems to think they would be if Governor Cleveland 
should be elected, they are not fit to vote. Nor 
do we see how the elective franchise is going tosave 
them from seduction. With one remark in Mrs. 
Bennett's screed we heartily concur: ‘‘ God says 
he takes no pleasure in fools.” If the sensible 
women want to vote we should say, let them. We 
have seldom known a sensible woman who did. 
Most of such women prefer to stay at home and rear 
men to do the voting. This however Mrs. Ben- 
nett seems to think “a crucifixion afresh,” 


The British idea of eloquence differs quite widely 
from our own, and British eloquence, compared 
with ours, is heavy. In avery complimentary no- 
tice of Mr. David Dudley Field’s recently published 
works, in the London Law Times, speaking of his 
argument in the Milligan case, the writer says: 
‘* We confess that we admire, but do not altogether 
like, Mr. Field's poetical fervor of expression. 
Speaking of the weight of the judgment about to 
be pronounced by the court, he says: ‘It will stand 
when the statue, which with returning peace we 
have raised above the dome of the Capitol, shall 
have fallen from its pedestal, its sword broken, .nd 
its shield scattercd (quere shattered) in pieces; nay, 
when the dome itself, which though uplifted into the 
air, seems immovable as the mountains, shall have 
crumbled ; it will stand as long as that most imper- 
ishable thing of all, our mother-tongue, shall be 
spoken or read among men.’ Now the last of 








these images is pretty and touching, but the first 
two savor of thestump, and remind us of the writ- 
ings of another American who does not profess dig- 
nity, and mocks at sentiment. Bursts of eloquence, 
such as this, are best unwritten.’”’ And elsewhere 
the writer speaks of Mr. Field as ‘‘ eloquent beyond 
the bounds of moderation.” It will amuse Mr. 
Field to learn that he is considered an ‘ eloquent ” 
man at all, to say nothing of being immoderately 
eloquent. We confess that the above quotation is 
rather livelier reading than most British eloquence; 
and yet we never heard the British find any fault 
with the figure of the New Zealander sitting on the 
broken arch of London bridge and sketching the 
ruins of St. Paul’s, rendered famous by Macaulay, 
but by no means original with him, but used before 
him by several English authors. What would the 
Times say of Daniel Webster’s apostrophe to the 
National flag floating over the same dome, or rather 
its more humble predecessor? We think Mr. Field’s 
figure of speech fine and appropriate, but we are 
able to take a little of the poetry out of it. That 
statue, so far from being raised with “returning 
peace,” stood there, we believe, before the civil 
war. At all events its form was decided on by 
Jeff. Davis, while secretary of State, and it is amus- 
ing to note the changes from the artist’s original 
design, as explained in Hicks’ memoir of the artist 
Crawford. 


We venture to give the following extracts from a 
letter from a Maine lawyer: ‘‘ From my standpoint 
of construction a sermon could be written on that 
little poem that so charmed Judge Folger. He 
must have drunk initssweetness, That ‘sof’ come 
in’ was to him like the voices of the ‘shining ones’ 
in Bunyan’s Pilgrim’s Progress, who met Christian 
at the end of his grand fight, in the land of Beulah, 
and whispered their sweet invitation to go up with 
them to the mountains of God. I want to thank 
you for the many pleasant hours your editorial work 
has given me. Instead of sending us a dull, cold 
law-book, merely, the sparkles of editorial humor 
have brightened its face into a most cheerful and 
welcome weekly visitant.” 





NOTES OF CASES. 

N Stevenson v. Phenix Ins. Co., Ky. Ct. App., 
Sept. 16, 1884, 6 Ky. L. Rep. 196, it was held 
that where one has taken out a policy of fire insur- 
ance containing a provision making it void if the 
insured should take out other policies, and he sub- 
sequently takes out another policy, having a similar 
provision against his then holding or afterward 
taking out other insurance, he cannot recover on 
the first policy on the ground that the second for- 
bidding other insurance was void ab initio by rea- 
son of the existence of the first, and was therefore 
in reality no violation of the first. These provis- 
ions against other insurance are for the benefit of 
the insurer, and are not void but voidable at the 
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latter’s option. The court said: ‘‘The question 
presented by the amended replies has heretofore 
been passed upon by this court in the case of Luggs 
v. Liverpool, London and Globe Ins. Co., MS. opin- 
ion. In that case the court in rendering the 
opinion used this ianguage: ‘Appellant contend: 
that the last insurance was absolutely void, and 
left the first in full force. He is wrong in any as- 
pect of the case. First, the second insurance was 
not void, but voidable only at the option of the in- 
surer; and second, if it were void ad initio that fact 
would not relieve appellant from the forfeiture re- 
sulting from a violation of the stipulations in the 
first policy against additional insurance.’ It is thus 
obvious that if the opinion in that case is to be ad- 
hered to, the judgment sustaining the demurrer to 
the amended replies must be affirmed. Counsel for 
appellant refers us to several authorities holding a 
doctrine opposite to that announced in the opinion 
referred to by this court, and perhaps the weight 
of authority in this country may sustain him. But 
on the other hand the decision of this court is sup- 
ported not only by the Supreme Court of the 
United States and several State courts, but by prin- 
ciple and reason. In the case of Baer v. Phenix 
Ins. Co., 4 Bush, 242, where the question arose as 
to the proper construction to be given to a similar 
condition contained ina policy of fire insurance, 
this court said: ‘The object of that condition was 
to assure the underwriter against over-insurance, or 
insurance equivalent to the entire risk, whereby the 
insured, relieved of all risk, might be tempted to 
procure the loss, or to take no care to prevent it. 
To make it the interest of the insured as well as 
the insurer to avoid loss, no prudent underwriter 
ever insures for the full value of the property, but 
leaves the owner so far interested in preventing the 
loss as to assure his fidelity and vigilance in proper 
care to avoid it.’ This precaution on the part of 
insurance companies is not only justifiable, but in- 
dispensable to their success, if not existence. For 
without such provision against cumulative insur- 
ance, fraud and bad faith on the part of the in- 
sured would be encouraged, and the legitimate and 
useful’ purposes of fire and marine insurance to a 
great extent defeated. A contract of insurance, 
like any other which the law sanctions, should be 
enforced by the courts according to its terms and 
conditions. In this case a plain and vital stipula- 
tion, which the insurer had the right to insert in 
the policy, and which the assured understanding, 
or having the opportunity to understand, agreed 
to, has been deliberately violated by the latter. 
And he now seeks to avoid the forfeiture which re- 
sults from such violation, and is now claimed by 
the insurer upon the ground that the two subse- 
quent policies being rendered invalid by like breach 
of contract and of faith on his part, the first one is 
now valid and enforceable by either party to it.” 
See Emery v. Mut., etc., Ins. Co., 51 Mich. 469; 8. 
C, 47 Am. Rep. 590; Funke v. Minnesota, etc., Ins. 
Ass., 29 Minn. 347; 8. C., 48 Am. Rep. 216; Jersey 
City Ins. Co. v. Nichol, 35 N. J. Eq. 291; 8. C., 40 





Am. Rep. 625; Landers v. Watertown F. Ins. Oo., 86 
N. Y. 414; S. C., 40 Am. Rep. 554; Fireman’s Ins. 
Co. v. Holt, 35 Ohio St. 189; 8. C., 35 Am. Rep. 
601; Allen v. Merch. M. Ins. Co., 30 La. Ann. 1386; 
S. C., 31 Am. Rep. 243; Hubbard v. Hartford F. 
Ins. Co., 38 Iowa, 325; 8S. C., 11 Am. Rep. 125; 
Thomas v. Builders’ F. Ins. Co., 119 Mass. 121; 8. C., 
20 Am. Rep. 317, and note, 319; Lindley v. Union 
Ins. Co., 65 Me. 368; 8. C., 20 Am. Rep. 701; Suth- 
erland v. Old Dominion Ins. Co., 31 Gratt. 176; Gee 
v. Cheshire Co. M. F. Ins. Co., 55 N. H. 65; 8. C., 
20 Am. Rep. 171. The principal authority is against 
the decided weight of authority, but it is in accord 
with the rule in this State. 


In the Matter of Jacobs the General Term of the 
Supreme Court, for the first department, have held 
that the act of our Legislature, passed last May, 
prohibiting in cities of over 500,000 inhabitants the 
manufacture of cigars in tenement houses, is un- 
constitutional. The decision is unanimous, Davis, 
P. J., delivering the principal opinion. He says: 
“Tt may be stated as a legal and political axiom, 
that since the great laboring masses of our country 
have little or no property but their labor, and the 
free right to employ it to their own best interest 
and advantage, it must be considered that the con- 
stitutional inhibition against all invasions of prop- 
erty, without due process of law, was as fully in- 
tended to embrace and protect that property as any 
of the accumulations it may have gained. It is not 
constitutionally competent therefore for the Legis- 
ture to deprive by any arbitrary enactment a la- 
borer in any lawful avocation of his right to work 
and enjoy the fruits of his work, in his own resi- 
dence and in his own way, except for the purposes 
of police or health regulations, as hereinafter con- 
sidered. It is equally true also that when an arti- 
san or laborer has rented a tenement for the resi- 
dence of his family, with the right to carry on his 
trade or occupation therein, he has thereby ac- 
quired certain rights of property in the use and en- 
joyment of his tenement, of which he cannot be 
deprived without due process of law. An arbi- 
trary law for the mere purposes of such deprivation 
is absolutely dead at its birth by force of the Con- 
stitution of the State. * * * In this case the 
appellant while in the exercise of a perfectly law- 
ful right to use and enjoy the property of his own 
labor by conducting a manufacture in the line of 
his avocation quietly and peaceably, in his ‘own 
hired house,’ suddenly finds his business declared a 
crime, and himself absolutely prohibited from carry- 
ing it on in his own house under severe criminal 
penalties, by an act of the Legislature which takes 
effect immediately. * * * A careful study of 
the act has satisfied us that its aim was not ‘to im- 
prove the public health by prohibiting the manu- 
facture of cigars and preparation of tobacco in 
any form in tenement houses in certain cases, and 
regulating the use of tenement houses in certain 
cases,’ as declared in the title, but to suppress and 
restrain such manufacture in the cases covered by 
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the act, for the purpose of preventing successful 
competition, injurious to other modes of manufac- 
turing the same article. We think we find abund- 
ant evidence of this object on the face of the act. 
First, it selects for its field of operation from the 
general and numerous tenement houses of the city 
a limited class, to wit: such as are ‘occupied as the 
home or residence of more than three families liv- 
ing independently of one another, and doing their 
cooking upon the premises.’ The result of this se- 
lection is that all tenement houses having more 
than three, or more than twenty families living in 
common, or not doing their cooking on the prem- 
ises, are not within the act. Certainly, if health 
were the object all such tenements would be em- 
braced, for they are especially within the professed 
mischief. It is the thronged and overcrowded 
tenements which swarm from cellar to attic with 
tenants who live not independently but in promis- 
cuous dependence without cooking in their tene- 
ments, but from hand to mouth in the streets and 
grog shops, or as beggars at houses for food, whose 
health most needs the protection of police regula- 
tions; but they are not included within the act. 
Again, by the third section the first floor of the 
designated tenement is exempt from the operation 
of the law, if in addition to the manufacture there 
be a store for selling cigars and tobacco on that 
floor. That fact, if health were the object, should 
be a reason for more stringent restriction instead of 
exception, because it would cause that floor to be 
the resort of more persons whose health might be 
exposed ; but one nuisance to health is in the the- 
ory of the act cured by another. It is of no con- 
sequence that on the same floor there may be a half 
dozen families each carrying on the manufacture of 
cigars or tobacco in their living rooms, where they 
eat and sleep and cook. They are not subject to 
the law, while the head of a family on the next or 
any other fluor of the same tenement is a criminal 
for carrying on his occupation of manufacturing 
cigars in any room of such floor, * * * Itis 
impossible, we think, to hold that this act is a po- 
lice enactment to preserve public health, because it 
clearly fails to accomplish that purpose to any rea- 
sonable extent. It does on the contrary quite an- 
other thing. It strikes with unjust and cruel sever- 
ity a class of humble manufacturers, too poor to 
live elsewhere than in crowded tenement houses; 
unable to have a store on their premises or to rent 
ashop outside of their residences in which to do 
their work, but constrained by the necessities of 
their families or themselves to use a part of their 
rooms to carry on their daily occupation, They are 
singled out with keen discrimination, and their in- 
dustry is made a crime, unless they submit to aban- 
don it or find employment outside of their homes. 
If the act were general and aimed at all tenement 
houses, and prohibited, for sanitary reasons, the 
manufacture of cigars and tobacco in all such build- 
ings, or if it prohibited such manufacture in the 
living rooms of all tenants, another case would be 





presented But in the form in which it comes be- 
fore us it is so unjust in its inequalities, so harsh 
and oppressive upon the labor of poverty, so keenly 
discriminative in favor of the stronger classes en- 
gaged in the same occupation, that it certainly 
ought not to have been enacted; but being enacted 
ought to be held invalid, because it deprives the ap- 
pellant of his right and liberty to use his occupa- 
tion in his own house for the support of himself and 
family, and takes away the value of his labor, 
which is his property, protected by the Constitu- 
tion equally asthough it were in lands or money, 
without due process of law.” 





OLD CASES REVIVED. 


Tue CasE OF THE NINE MEMBERS. 


| ieee 2, 1629, was a memorable day in parlia- 
I mentary history. On that occasion Speaker 
Finch, vainly endeavoring to leave the chair in pur- 
suance to a royal command, was forcibly held 
therein, whilst an exasperated Commons passed 
resolutions against ‘‘Popery and Arminianism, 
Tonnage and Poundage,” and Sir John Elliott, in 
tumultuous debate, declared that ‘ whosoever goeth 
about to break parliaments, parliaments will break 
him!” Thus we find that the first attempt at that 
systematic obstruction with which the Irish party 
have lately been so vehemently reproached, was 
made by a servile speaker, and was nipped in the 
beginning by a resort to physical force. A similar 
expedient was clearly out of the question on the 
later occasions, it being one thing to effect a forci- 
ble detainer on the person of an ancient lawyer, 
and quite another to curry out a forcible ejectment 
against some forty lusty Hibernians. The king 
however in his turn resorted to ‘‘vis major,” and 
nine of the most prominent members of the House, 
to wit, the said John Elliott, and Hollis, Hobart, 
Hayman, Selden, Coriton, Long, Stroud and Valen- 
tine, speedily found themselves ensconced in prison. 
In due course they sued out their writs of habeas 
corpus, to which their jailor returned a: his author- 
ity for their imprisonment, two warrants, one 
signed by twelve lords of the Privy Council, and 
alleging no cause, and the other under the king's 
sign manual. The latter specified their incarcera- 
tion to be ‘‘for notable contempts by them com- 
mitted against ourself and our government, and for 
stirring up sedition against us.” 

In Easter Term the first writs, those taken out by 
Long and Stroud, came on for argument before a 
full court of King’s Bench, presided over by Hyde, 
C. J. Ask appeared for Stroud, and had little 
trouble in disposing of the Privy Council warrant, 
the want of cause therein being clearly against the 
petition of right. Upon the seconds, his prelimin- 
ary contention was that the king himself could not 
imprison any man, and in support of this he cited 
Markham and Fortescue, ‘‘ De Laudibus Legum 
Anglie.” His pretension was that every man im- 
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prisoned had a right to an action for false imprison- 
ment, but no such action would lie against the 
king, who, according to the old maxim, could not 
be a wrong-doer, ergo the king could not imprison. 
Thus he ingeniously endeavored to turn the most 
despotic maxim of our books against the despot. 
From this he proceeded to his main argument, viz., 
that the cause assigned was too general and uncer- 
tain, and here we have anticipated the well known 
case of the general warrants under Geo. III. He 
strongly urged that so far from ‘‘sedition” being 
an offense known to the law, the word itself in a 
substantive form was not to be found in any statute 
or precedent, and quoted many authorities upon 
the vice of generality. He was followed by Mason, 
afterward recorder of London, who did little but 
reiterate Ask’s able argument. 

For the king,-Berkley, Serg’t, answered success- 
fully the objection that the sovereign could not im- 
prison, but calling to his aid the ancient writers, 
Bracton and Britton, he went dangerously far, and 
sought to establish a general coercive power, laying 
it down that ‘‘in matter of government, to avoid 
commotion, the king ought to use his coercive 
power against those that are enraged.” ‘‘Itisa 
case well known,” he said, ‘‘ that if a house be set 
on fire every man may pull down the next house 
for prevention of a greater mischief, so it seems 
concerning the incendiaries of state, they ought to 
be restrained lest others should be stirred up by 
them to the same combustion.” Upon the gener- 
ality of the return he drew a distinction between 
the certainty needed ina return and in an indict- 
ment, and cited the ordinary return upon certain 
writs, the very name of which amaze our modern 
ears, such as ‘‘the taking of an apostate, the amov- 
ing of a leper, the burning of an heretic, and the 
burning of an idiot,” and finally returning to his 
high coercive notions he urged that the prisoners 
should be restrained of their liberty, that the com- 
monwealth might not be’darnified. Sergeant Daven- 
port followed in the same strain, and upon the close 
of the argument the case stood over till Trinity 
Term. 

On the first day of Trinity the writs of the other 
prisoners came up, and for them Littleton (who af- 
terward became chief justice of the Common Pleas, 
and who, as solicitor general, argued for the crown 
in the Ship Money case) appeared. Admitting the 
king’s power to commit he proceeded to state, as 
the main ground on which he relied, a proposition 
which is, now we apprehend, the fundamental prin- 
ciple in habeas corpus cases, viz., ‘‘ that no freeman 
that is imprisoned only for misdemeanor before 
conviction may be detained in prison without bail, 
unless it be in some particular cases in which the 
contrary is ordained by any particular statute.” 
From this he proceeded to examine whether the re- 
turn disclosed any thing more than a bailable mis- 
demeanor, and at once fell foul of that unlucky 
word ‘‘sedition.” Inalengthy disquisition as to 


the true meaning of this term he quoted Livy, Taci- 





tus, a host of passages from the Bible and Bacon’s 


Essay ‘‘ of Seditions and Tumults,” ‘‘ which whole 
essay,” he kindly says, ‘‘ deserves the reading,” and 
arrived at the conclusion that sedition was merely 
asynonym for discord. He next showed, at still 
greater length, that the word had no different sig- 
nification in law, and herein bore hardly upon Brac- 
ton and his fellows, whom he termed obsolete 
authors, good for ornament but of no binding au- 
thority, and (most fatal objection of all) too prone 
to follow the civil law. He granted that the cause 
in the return was not traversable upon the present 
occasion, but contended and cited the reports to 
prove that there must at least be so much in the re- 
turn as if false would give the party aggrieved an 
action in the case. Of Berkley’s coercive power he 
made short work, and as to the house-on-fire illus- 
tration ‘‘observe the true consequence of this ar- 
gument—if my house be on fire my neighbor’s 
must be pulled down. Mr. Selden is seditious, 
ergo Mr. Herbert, his neighbor, must be imprisoned.” 
Finally to the Statute of Westminster, with its pro- 
vision that aman taken by commandment of the 
king should not be replivisable, he replied, ‘‘as oft 
as that statute is cited I will always cry out the 
Petition of Right! The Petition of Right! As 
the king of France cried out, nothing but France! 
France! when all the several dominions of the 
king of Spain were objected to him.” No one fol- 
lowed Littleton, the counsel for the other prisoners 
being content to rely upon bis argument. 

A few days after the attorney-general, Sir Robert 
Heath, replied for the king, but signally failed to 
rebut Littleton’s learned and convincing discourse. 
After boldly claiming that the Petition of Right, 
being simply a confirmation of the ancient rights 
and liberties of the subject, did not in any way af- 
fect or help the prisoners’ case he endeavored to 
rehabilitate the battered word ‘‘sedition.” Refer- 
ring, amongst his other quotations, to the town 
clerk of Ephesus, ‘‘ who knew not how to answer 
for this day’s sedition,” he observed, in passing, 
‘‘that he wished the greater ones, to-day, were as 
circumspect as he was,” a remark, which read in 
the light of the king’s ultimate fate, has an appli- 
cation somewhat different from that intended by the 
learned gentleman. Ultimately flying to his last 
resort, the pretended coercive power, he closed in 
this wise: “If any danger appear to you in the 
prisoners’ bailment I am confident that ye will not 
bail them, but first ye will consult with the king, 
and he will show you where the danger rests.” 

The court, to their credit, did not act in accord- 
ance with Mr. Attorney’s suggestion. Timid they 
undoubtedly were, as the sequel will show, but 
neither so servile nor corrupt as certain historians 
have since represented them. Had they then held 
their patents, as now, quamdiu se bene gesserint, we 
are inclined to think there would be little fault to 
find with their decisions, and till we are ourselves 
perfectly indifferent to considerations of place and 
income we ought to have a little charity for their 
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moral cowardice. They fixed a day for judgment, 
and there seems to have been little doubt what 
their decision would be. The king at any rate felt 
uneasy, and resortcd to the expedient of transfer- 
ring the prisoners to the Tower, sending an expla- 
natory letter to the judges. In this he told them 
that he purposed that none of the accused should 
come before them “until we have cause given us 
to believe they will make a better demonstration of 
their modesty and civility, both toward us and 
your lordships, than at their last appearance they 
did.” Beneath this velvet sheathing the trem- 
bling justices felt the impending sword, and on the 
appointed day, no prisoners of course appearing, 
they refused to give judgment, alleging that it 
would be to no purpose to do so, as the prisoners 
being absent could neither be bailed, delivered or 
remanded. Accordingly the nine members re- 
mained in durance throughout the long vacation. 

Toward Michaelmas the king sent for the chief 
justice, who attended by one of his puisne justices, 
the distinguished Whitlock, waited upon him, and in 
reply to his pressing questions informed him that the 
judgment of the court would be to bail the prison- 
ers, subject to their giving security for their good 
behavior. Although not too well pleased, Charles 
put on a smiling face, telling them that ‘‘ he would 
never be offended with his judges, so they dealt 
plainly with him, and did not answer him by ora- 
cles and riddles.” 

On the first day of term, Mason, of counsel for 
the members, moved for judgment, and was in- 
formed of the decision of the court. The prison- 
ers however were now in the mind of St. Paul at 
Philippi, and by no means willing to secure their 
liberty by compromise. Mr. Selden, speaking for 
all, demanded to be bailed in point of right, ‘‘if it 
be not grantable of right we do not demand it,” 
said he. Serg’t Ashley offered his own bail for his 
son-in-law, Hollis, but Hollis refused to join in the 
bond, and Long, whose sureties for good behavior 
were actually in attendance, discharged them and 
cast in his lot with his brethren. Thus they all 
cheerfully returned to prison, esteeming loss of lib- 
ertya lighter thing than voluntary surrender of 
their rights. The victory was theirs, and although 
some died in prison, none were conquered. Doubt- 
less they looked for speedy deliverance from Par- 
liament, but for ten years no Parliament was sum- 
moned. Their captivity became gradually relaxed, 
and at length merely formal, and when at length 
the king was compelled to call his commons to- 
gether, and the famous Long Parliament met, their 
turn came. That Parliament forgot no old scores, 
and in the midst of all its pressing labors found 
time to recompense the sufferers of 1629. Each 
survivor received £5,000, and to the deceased Sir 
Miles Hobart a monument was erected. The noble 
freedom which our race on both sides of the Atlan- 
tic enjoy to-day remains the common monument of 
all its builders, amongst whom are numbered our 
nine members. 








BANKRUPTUY—DISCHARGE—ACTION BY BANK- 
RUPT AFTER. 


VERMONT SUPREME COURT. 


LAFOUNTAIN V. SAVINGS BANK.* 


Uncollected usury does not pass to the assignee in bank- 
ruptcy, and it may be collected by the debtor after his dis- 
charge in a suit in his own name. 

A debtor, after his discharge, may sustain an action in his 
own name to recover money paid under a mutual mistake, 
the assignee having settled the bankrupt estate without 
attempting to enforce the claim, and the statute of limita- 
tions having run so that it would bea bar to a second suit 
in behalf of the creditors. 


F gyacegese org in common counts. Plea, general is- 

sue, with an agreed statement of facts. Trial by 
court, September Term, 1880, Chittenden county, Pier- 
point, C. J., presiding. Judgment for the plaintiff. 
The action was to recover for usury, and for money 
paid by a mutual mistake to the defendant. Pay. 
ments of the usuryand by mistake were admitted. 
Afterward the plaintiff was adjudged a bankrupt by 
the United States District Court, and an assignment of 
all his estate was made to the assignee in conform- 
ity with the provisions of the United States Bankrupt 
Act. 

Thereupon the assignee aforesaid undertook and 
proceeded with the administration of said trust; but 
made no claim, nor attempted to collect of the defend- 
ant any of the aforesaid overpayments of interest; und 
never knew of said two payments so made as aforesaid 
by mutual mistake; and neither party discovered the 
same until after the bringing of this suit. The assignee 
settled the estate, and after paying some forty cents 
on the dollar to the creditors, was discharged. The 
plaintiff received his discharge from the court. 


William G. Shaw, for defendant. 
W. L. Burnap and E. R. Hard, for plaintiff. 


Ross, J. The exceptions, on the facts agreed upon 
by the parties, present two questions for considera- 
tion. 

1. Did the uncollected usury paid by the plaintiff to 
the defendant before the adjudication of bankruptcy, 
pass under the late general bankruptcy law to the as 
signee of the plaintiff? The solution of this question 
depends mainly upon the wording of the statute of 
Vermont in regard to usury, and the decisions of the 
court construing and interpreting that statute. The 
language of the bankrupt act is broad and comprehen- 
sive; and probably the language, “all his rights of ac- 
tion for property or estate, real or personal, and for 
any cause of action which he had against any person 
arising from contract, or from the uuvlawful tak- 
ing or detention orinjury to the property of the bank- 
rupt,”’ is broad and comprehensive enough to include 
usury as it exists under most of the State laws. 
Many decisions, both by State and United States 
courts, cited by the defendant’s counsel, have ad 
judged that usury under the statutes brought under 
consideration passed to the assignee, and that he alone 
had the right to recover it for the benefit of the estate 
of the bankrupt. In some of the cases the statute did 
not give the right to recover the usury paid to any one 
in terms. This is the case under the National Bank- 
ingact. In other cases the statute gave the right to 
recover to the person paying the usury or to 
his legal representatives. These decisions fur- 
nish but little aid in determining whether 
usury under our statute passes to the assignee in bank- 
ruptcy. The language of our statute confines the right 





*To appear in 56 Vermont Reports, 
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to recover back usury to the person paying the same. 
The decisious bave never extended this right beyond 
such person. [t was early held that it could not be at- 
tached by trustee process. Burker v. Esty, 19 Vt. 131. 
As this process is the only one by which a creditor can 
avail himself of uncollected usury, this decision 
places it beyond the reach of the creditors of the per- 
son paying it. If the creditor cannot, while the per- 
son paying usury is solvent, avail himself of it in sat- 
isfaction of his debt, itis difficult to comprehend how, 
when he becomes insolvent, his assignee can avail bim- 
self of it for the benefit of the creditors uf the bank- 
rupt. In this early leading case usury is held, not to 
be a debt or credit of the person who has paid it, in- 
trusted or deposited in the hands or possession of the 
person receiving it, but rather a personal statutory 
right given to the person paying it to redress a wrong 
personal to himself, and to punish the person receiv- 
ing it, for the commission of the wrong, as a part of the 
police regulations of the State; in legal essence a tort, 
as formoney extorted by duress, in form of remedy 
ex contractu—assumpsit for money had and received, 
or goods sold and delivered. Whether he will enforce 
the remedy, redress the wrong, and recover back the 
money paid as usury, is at the option and election of 
the person against whom the wrong has been commit- 
ted, the person paying the usury. Low v. Prichard, 
36 Vt. 191. The statute against usury is for the pro- 
tection of the borrower only. Austin v. Chittenden, 33 
Vt. 553. Money paid as usury, eo nomine, that is, 
when it is not included in the security, nor paid as a 
part of the debt,a surety cannot avail himself of, in re- 
duction of the debt. Ward v. Whitney, 32 Vt. 89; 
Churchill v. Cole, id. 98. For recent cases holding that 
the right to recover usury is strictly personal, and con- 
fined to the person paying the same, see Cady v. 
Goodnow, 49 Vt. 400; Reed v. Eastman, 50 id. 67; La- 
moille County Nat. Bank v. Bingham, id. 105; Spauld- 
ing v. Davis, 51 id. 77; Richardson v. Buker, 52 id. 617. 
There is an unbroken line of decisions of this court, in 
whatever light and form the question has been pre- 
sented, holding that the right to recover back usury is 
strictly personal, confined to the payer. 

The language of the National bankrupt law of 1841 
in regard to what property of the bankrupt passed to 
the assiguee was quite as broad and comprehensive 
as that of the recent bankrupt law. In its language 
“all property and rights of property of every name 
and nature, whether real, personal or mixed,” of the 
bankrupt passed to the assignee. Under this act Judge 
Prentiss, as United States District judge, held that un- 
collected usury, under the statute of this State, passed 
to the assignee of the bankrupt. Moore v. Jones, 23 
Vt. 739. This decision was rendered in 1848. The 
year following the same question came before this 
court in Nichols v. Bellows, 22 Vt. 581, and on full con- 
sideration it was held that it did not pass to the as- 
signee. This latter decision has been recognized and 
approved, although the question was not then before 
the court, in Churchill v. Cole, 82 Vt. 93; Low v. Prich- 
ard, 36 id. 191; Ewing v. Griswold, 43 id. 400; Streit 
v. Waugh, 48 id. 301. 

The opinion in Nichols v. Bellows was delivered by 
the then Chief Justice Royce, who with his usual 
clearness and force, in speaking of the language of the 
bankrupt act of 1841, above quoted, and of usury as ex- 
isting under Our statute, characterizes them in the fol- 
lowing language: 

“This sweeping enactment undoubtedly extended 
to everything which would goto make up a full inven- 
tory of the bankrupt’s estate—all his means consisting 
of tangible property and rights of property, which 
could be expected to be made available for the pay- 
ment of debts. But the right to sue for torts is nota 
It is simply a 


right of property in any such sense. 





right of redress which is personal to the party injured, 
and which he may decline to enforce at his election; 
and though the statute bas given afurm of action in 
assumpsit by which a party who has paid usury may 
recover it back, yet this remedy, in legal contempla- 
tion, is no less a mode of redressing an injury caused 
by personal wrong and oppression than if the action 
sounded wholly in tort.” 

The construction thus placed upon the statute in re- 
gard to usury by the highest court of the State, and 
adhered to for so many years, is not only binding upon 
this court and the citizens of the State, but upon the 
Federal courts. The Federal courts have by repeated 
decisions acknowledged the binding force and effect of 
the decisions of the highest State court in constru- 
ing the statutes of its own State when such decisions 
had been uniformly the same way. The only decis- 
ions of this court whichin tendency and holding are 
claimed not to be uniform with the cases already cited 
are Roberts v. Burton, 27 Vt. 396, in, which it is held 
that a claim for usury survives against the estate of 
the party recovering it, and Ewing v. Griswold, 43 Vt. 
400, in which it is held that usury paid may be pleaded 
in set-off to an action on contract. The latter decis- 
ion can well be placed upon the ground that its allow- 
ance would produce no incongruity in pleading, the 
remedy prescribed for the recovery back of usury 
being assumpsit or contractwise, though for the re- 
dress of a tort in essence. The former decision is 
placed upon the common ground that the receipt of 
the usury has increased the assets of the estate, and so 
survives the debt of the intestate. Neither decision 
gives a character to usury different from that stated in 
Nichols v. Bellows, supra. Whatever may have been 
decided by other courts in regard to usury under other 
statutes passing to the assignee under the late bank- 
rupt law, we adhere to the doctrine announced in 
Nichols v. Bellows, supra, that right to recover back 
usury under the provisions of the statute is buta 
right to redress a wrong personal to the party paying 
it, to be exercised or foregone at his option alone, and 
did not pass to the assignee under the provisions of 
the late National bankrupt Jaw. Itis not a right of 
action, arising ‘‘from the unlawful taking, detention 
or injury to the property of the bankrupt,” but a 
right to redress a personal wrong, which the bankrupt 
alone can exercise. On these views the plaintiff is 
entitled to recover in his own name the amount which 
the parties have agreed he paid the defendant, as in- 
terest in excess of six per cent. 

2. The other question presented is, can the plaintiff, 
on the facts and circumstances detailed, recover for 
the money which he paid to the defendant by mutual 
mistake prior to the time he was adjudged a bank- 
rupt? This is a claim for money or property, the 
right, title and estate to which, by the adjudication in 
bankruptcy, vested in and passed to the assignee. Im- 
mediately upon the payment of the money by mutual 
mistake the law implied a promise from the defendant 
to repay it to the plaintiff. The right to recover this 
claim therefore accrued to the plaintiff. The question 
is, is the plaintiff on the facts and circumstances of 
this case barred from the exercise of this right? The 
defendant contends chat he is; that inasmuch as the 
“title and estate ’’ to this claim by the adjudication 
in bankruptcy passed to the assignee, he alone, until 
he has parted with the claim, can exercise the right to 
recover back the money. The industry of the defend- 
ant’s counsel has produced a large number of cases, 
both English and American, in which it has 
been held that the assignee was the proper, 
and the only proper party to recover such 
a claim. In nearly all the cases cited the assignee 
was in the active exercise of the functions of his office. 
In some the bankrupt had commenced a suit on the 
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ground that the claim did not pass to the assignee,and 
the question was who was the proper party to prose- 
cute the suit? —LTo whom did the claim belong? A 
careful examination of all the cases cited by the de- 
fendant's counsel on this point, with certain excep- 
tions hereinafter noticed, shows simply this and noth- 
ing more, that if the claim in contention passed to 
the assignee, and the defendant plead the adjudica- 
tion in bankruptcy, the appointment of the assignee, 
and that the claim passed to him, standing on that plea, 
the defendant was entitled to judgment. The defend- 
ant’s counsel contends that after the adjudication of 
bankruptcy such claims must be prosecuted in the 
name of the assignee. 

It is evident however that the defendant’s implied 
promise in this case, and wherever the action is upon 
a contract and an actual promise, such prom- 
ise is to the bankrupt. On _ general princi- 
ples it would not seem that the defendant should 
be allowed to object to such promise or contract being 
enforced in the name of the person to whom he act- 
ually orimpliedly made it, provided he could be pro- 
tected against a re-enforcement of it. 

In Cook v. Lansing, 3 McLean, 571, cited by de- 
fendant’s counsel, it is said: “ But all suits com- 
menced after theappointment of the assignee should 
be brought in his name, or at least prosecuted for the 
benefit of the creditors whom he represents.”’ It is the 
right of the assignee to have the avails of the claim to 
distribute among the creditors of the bankrupt. If 
the assignee elects to collect itin the name of the bank- 
rupt, what legal objection can the defendant raise? 
His legal obligation is to pay it to the bankrupt in the 
first instance, but the bankrupt law intervenes and de- 
clares that the title and estate therein shall vest in the 
assignee for the benefit of his creditors in the first in- 
stance, and the surplus, if any, for the benefit of the 


bankrupt. 

If A. holds a non-negotiable claim against B., 
and sells it to C., and C. notifies B. of such 
purchase, by such sale all the title and estate 


in such claim passes to C., and B. thereafter can 
legally discharge it only by payment toC. C. could 
not, as the assignee in bankruptcy can, sue the 
claim in his own name, but by the sale took the right 
to enforce it in the name of A. He also conferred upon 
B. the right and legal duty to pay it to ©., and he 
could insist that A. should not enforce it in his own 
right. Because the title and estate in the claim in 
contention passed to the assignee, and by force of the 
bankrupt law the assignee was empowered to bring a 
suit upon it in his own name, it does not follow that 
the defendant was thereby clothed with the right to 
object to its enforcement in the name of the plaintiff, 
except that it should be so enforced that it could not 
again be enforced against him in the name of the as- 
signee. Suppose the claim is burdened with an oner- 
ous condition, so that it is doubtfulif any thing will 
be gained to the estate by its enforcement, 
or that it is of a doubtful character, and 
the assignee refuses to accept the burden or to incur 
the expense of the litigation, and for that reason re- 
nounces his right to the claim, is it in the power of the 
defendant to say that his duty or contract obligations 
to the bankrupt are thereby discharged, and that the 
bankrupt is barred from calling on him in that be- 
half? 

In the well-considered case of Amory v. Lawrence, 3 
Cliff. 527, Judge Clifford, speaking on this subject, says 
the bankrupt’s ‘‘title, in case of onerous property 
where the assignee elects not to take it into possession, 
is good against all the world, except the assignee or 
some one to whom he conveyed the property.’”’ Smith 
v. Gordon, 6 Law Rep. 317 ‘‘All property and rights 


of property belonging to the bankrupt, unquestiona- 





bly pass by force of the decree in bankruptcy to the 
assignee by operation of law, and become vested in 
him as soon as he is appointed. But though the legal 
title passes to the assignee, he is not bound, said Judge 
Ware, to take possession of all property. Leasehold 
estates pass to the assignee under the English bank- 
rupt laws; but the assignee is not bound to take the 
lease and charge the estate with the payment of the rent 
as therent may be greater than the value of the lease, 
and thus the estate may be burdened instead of being 
benefited; and in suchacase the claim may be aban- 
doned by the assignee. He is not bound in such a case 
to take the property; it remains in the bankrupt; and 
no one certainly, except the assignee, has a right to 
dispute his possession. Copeland vy. Stephens, 1 Barn. 
& Ald. 603; Fowler v. Down, 1 Bos. & Pul. 44.” 
* * * * * * * 


** Robison says it has long been a recognized princi- 
ple of the bankrupt law that the assignees of a bank- 
rupt are not bound to take property of an onerous or 
unprofitable character, or property which will bea 
burden instead of a benefit. They are on that subject 
regarded as beingin a very different position from 
that of the executors of a deceased testator,'as the for- 
mer take the property by operation of law, while the 
latter claim title through their testator, and are bound 
to perform his obligations to the extent of his assets. 
Robison’s Bankruptcy, 822. Where the assignee 
elects not to take the rights of the bankrupt, and 
charge the estate with the burden of uncertain litiga- 
tion, the right, whatever it is, survives in the bank- 
rupt, and some of the authorities hold that it may be 
pursued by any creditor not a party to the proceedings 
in bankruptcy. Smith v. Gordon, 6 Law Rep. 317. 
Persons acting as assignees in such a case are required 
to elect within a reasonable time; and the rule is that 
if they refuse to elect when required to do so it is 
deemed an election to reject the estate. Lawrence v. 
Knowles, 5 Bing. (N. C.) 399; Carterv. Warne, 4 C. & 
P. 191; Graham v. Van Dieman’s Land Co., 11 Exch. 
101; Ex parte Brand, 1 Dea. 321; Tuck v. Fyson,6 
Bing. 321.”’, The authorities cited fully sustain the doc- 
trine announced by the learned judge. 

This doctrine has been followed and applied in Towle 
v. Rowe, 58 N. H. 394, and Ramsey v. Fellows, 
id. 607. It shows that both under the English and 
American bankrupt laws the right to enforce a con- 
tract or legal duty in the name of the bankrupt is not 
taken away by the adjudication in bankruptcy and the 
appointment of an assignee; that this still exists so far 
as the defendant is concerned or interested by con- 
tract or legal duty and obligation, and that the de- 
fendant is only concerned, and has the right to be pro- 
tected against the danger of being subjected to two 
suits and a double payment of the claim transferred by 
operation of the bankrupt law to the assignee. When 
that danger has passed his right to object toa suit in 
the name of bankrupt is gone. This is consonant with 
the decision of this court in Udall v. School District, 
48 Vt. 588, in which it is held that on the sale of a non- 
negotiable claim by the assignee to the bankrupt, the 
bankrupt could maintain a suit thereon in his own 
name. As the bankrupt law did not make a non-ne- 
gotiable claim negotiable, even in the hands of the as- 
signee, but simply empowered him to sue it in his own 
name, when the assignee’s right to the avails of the 
claim became extinguished as between him and the 
bankrupt, the right of the defendant to object to 
asuit in the name and for the benefit of the bankrupt 
also ceased. None of’ the cases cited by the defend- 
ant’s counsel contravene the doctrine announced by 
Judge Clifford, supra; but some of them recog- 
nize it. 

In Gay v. Kingsley, 11 Allen, 345, Chapman, J., says: 
“ He (the bankrupt) might hold it (the note) as hisown 
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if the assignee, with knowledge of its existence, de- 
clined to claim it.” 

In Smith v. Chandler, 3 Gray, 392, it is in sub- 
stance conceded that a suit could be begun and prose- 
cuted in the name of the bankrupt, “‘ with the consent 
and for the benefit of the assignee,”’ but that the case 
did not show such assent. The cases strongly relied 
upon by the defendant do not discuss nor consider what 
the right of the bankrupt would be if it were shown 
that the assignee had waived his right to prosecute the 
claim, or that the defendant had in any other way 
been placed in circumstances so that the danger of a 
second payment of the claim being enforced by the as- 
signee was passed. 

In Nash v. Nash, 12 Allen, 345, the interest of the 
bankrupt in the demanded premises was included in 
his schedule of property, filed in the proceedings in 
bankruptcy, and it was not shown whether the as- 
signee realized any thing from it, or in any way availed 
himself of it. It was held the bankrupt could not 
maintain the action. 

In Parks v. Tirrell, 3 Allen, 15, it is held that 
the right of the plaintiff became vested in the assignee, 
and nothing was shown by which it had been conveyed 
toany other person, and that if the right became 
barred by the statute of limitations while vested in 
the assignee, from prosecution by the assignee, it 
thereby became barred from subsequent prosecution 
by the plaintiffs. 

Griswold vy. McMillan, 11 Ill. 590, decides that 
the bankruptcy of the plaintiff is a good 
defense to an action in his name when he produced 
the note on which the action was founded, and showed 
no other facts. Robinson v. Denny, 57 Ala. 492, so 
far as regards the question under consideration, holds 
that it is for the bankrupt court to determine the sur- 
plus which the assignee holds, if any, in trust for the 
bankrupt, aud until such decree the title remains in 
the assignee, and if the surplus consists of rights of ac- 
tion, he alone can maintain suits founded on them. 
None of these cases, urged especially by the defend- 
ant’s counsel, consider the question discussed by Judge 
Clifford; nor do they decide any thing in conflict 
therewith. 

The remaining question is, do the facts of this case 
bring it within the principle which allows the bank- 
rupt to maintain the suit fora recovery for his money 
paid by mutual mistake? The fact that the assignee 
has settled his account and been discharged by the 
bankrupt court does not remove the danger of asecond 
payment of theclaim from the defendant, as a new as- 
signee doubtless could be appointed at the instance of 
the creditors who have not been paid iu full; nor does 
the failure of the assignee to prosecute the claim while 
in office; for neither he nor the bankrupt then knew 
of its existence. But it further appears,and is not 
disputed by the defendant, that the claim has now be- 
come barred by the statute of limitations, if an as- 
signee should now be appointed to prosecute the same. 
This suit however was commenced in season to save 
the statute bar as to the plaintiff. As by the lapse of 
time the defendant has now a full defense against a 
suit in favor of any assignee whom the creditors may 
have appointed, upon principle and authority the right 
to maintain the suit in the name of the bankrupt, 
which never was lost, exists, and may be exercised by 
the bankrupt in his own favor. Ifany sure remedy re- 
mains to the creditors of the plaintiff to avail them- 
selves of this claim, it is by coming into this suit, and 
on equitable principles in regard to sharing in the ex- 
pense of its prosecution, by being allowed to take the 
avails of thisclaim. This doubtless could be done. 
But the suit has now been pending along time, with 
all the facts in regard to thisclaim spread upon the 
record, and no move been made by the creditors for 








the appointment of another assignee, nor to be allowed 
to come into this suit and take the avails of this claim. 
Their failure to act is a practical renunciation of the 
claim or any right to it. 

The defendant having ample meaus of protecting 
itself against a repayment of the claim, the neglect 
and non-action of the plaintiff's creditors under the 
circumstances of this case do not call upon the court 
to delay judgment in favor of the plaintiff, that they 
may be notified, and formally renounce all right to the 
claim, as was done in cases reported in 58 N. H. 

Judgment affirmed. 


eR 


MUNICIPAL CORPORATION—ADVERSE OCCUPA 
TION OF STREET. 
SUPREME COURT OF ARKANSAS. 


Crry or Fort SmM1tH v. McKIBBIN.* 


Adverse possession of a city alley fdér the statutory period 
gives title to the occupant. 


yp tmtemecngen against opening an alley. The opin- 
ion states the case. 


James Brizzolara, for city, appellant. 
Duval & Cravens, for appellee. 


Eakin, J. Mary McKibbin, the owner of a half 
block of land in Fort Smith, which she occupied in 
solido as a residence under inclosures, applied in chan- 
cery and obtained a perpetual injunction upon the city 
authorities, restraining them from proceeding to open 
an alley through the premises. 

The city claimed the alley as having been dedicated 
to city uses, and as being already subject to its con- 
trol, and was about to proceed to remove the obstruc- 
tions. Although theterms of the injunction were 
general, the decree was not intended, and will not 
have the effect to preclude the city from hereafter 
opening an alley there, in the proper exercise of its 
powers, as in the case of a new alley, if the public 
convenience should require it. The city appeals. 

The facts of the case are simple. The blocks of the 
city are 300 feet square, with a street upon every side. 
They are divided each into twelve lots, fronting, six 
each, upon opposite streets and running back to a 
twenty foot alley, which runs between the two ranges 
of lots. These lots are numbered from 1 to6 on one 
side, and reversely from 7 to 12 on the other side. The 
appellee owned and occupied lots 4, 5, 6,7, 8, 9, which 
composed a half of the block, taken across the sup- 
posed alley. The otherhalf of the block was owned 
by two others, having each a quarter of the block on 
the other corners. They had also taken each a portion 
ofthe alley into their inclosures, so that there was 
really no passway there. None of the parties needed 
or desired one. 

The alley, according to the plat of the town, extends 
straight for a long way each side through blocks in the 
same range, and was not in any other way obstructed. 
The portion of the town in which the block lies was 
not thickly built; the streets were unobstructed, and 
it is clear enough, from the evidence, that there was 
no public necessity for the alley. It does notin any 
way appear that it would have been the slightest 
convenience to any one whatever. It does appear 
that to open it would, in a great measure, destroy the 
utility and comfort of the premises as the appellee’s 
home. 

The blocks, lots, streets, and alleys had been mapped 
and platted by the original owner of the site of Fort 
Smith, which plat had been accepted by the city as 


*S.C., 41 Ark. 45. 
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determining the streets and alleys, and which had 
been referred to in conveyancing. All the deeds ina 
pretty long chain of title, under which appellee held, 
described the property by lots, running back 140 feet 
into an alley. None of them expressly gave prop. 
erty in the alleyitself. So far as these facts consti- 
tuteda dedication tothe public, the alley had been 
dedicated and had passed under the control of the city 
authorities. 

The inclosures had been there for a long time beyond 
the period of limitations, and were there when ap- 
pellee purchased. The premises had been used con- 
tinuously as a home, with the assent of all co-owners 
inthe block, who themselves desired that the alley 
should not be opened. 

It appears affirmatively indeed that the municipal 
authorities did not consider it necessary to the public, 
for they had offered to permit the appellee to main- 
tain her inclosures for an indefinite time, if she would 
acknowledge the city’s right and agree to open the 
alley at afuturetime when requested. She refused, 
and the city was about to order their removal by the 
marshal when she invoked the aid of the chancellor. 
The city indeed desired only to settle a right, by an 
effort to exercise it. Perhaps that was proper enough, 
in view of the official trust reposed in the officers, but 
nothing would have been lost by leaving the appellee 
in the enjoyment of her home until the alley should 
have been needed, if ever. The city’s rights were as 
effectually barred as they could be by time. 

She claims that the actionof the city was oppres- 
sive as well as unauthorized. That the alley was never 
dedicated to the public, and that if it were, the right 
ofthe municipality to control it had been lost by limi- 
tation. 

It is convenient to consider the last question first. 
It is one of great importance, which has been fre- 
quently considered in other States, and with regard 
to which there is much conflict of authority. It may 
be presented thus: Is acity or town corporation, with 
respect to property or powers which it holds in trust 
for the public, bound by the statute of limitations, so 
as to be precluded by lapse of time and adverse hold- 
ing, from claiming to control the property or exercise 
the power? With regard to property, or contract 
rights which the municipality claims forits own con- 
venience as a corporation, there is little difficulty. 
Almost if not quite all the authorities concur in hold- 
ing in such cases that it is amenable to the statute; 
and we think it obvious that it should be ou prin- 
ciple. Quoad hoc, it does not represent the sover- 
eignty of the people but only itself and the local inter- 
ests of citizens. 

The trouble arises wherethe powers are held in 
trust, not forthe members of the body corporate 
alone, but for the whole people who may come tothe 
city. The most common cases are those arising with 
regard to the use of streets, squares, parks, and com- 
mons which have been dedicated to the public. Ap- 
pellees contend that in this respect alleys do not stand 
upon the same ground with streets and squares; but 
waiving that for the present,we will consider the ques- 
tion with regard to all. 

If municipalities are not bound by statutes of limita- 
tions with regard to these public trusts, that is, with 
regard to their powers to keep open streets, etc., it 
must be upon the maxim, that “‘nullum tempus occur- 
rit regi,” and that municipalities are the adjuncts of 
government, and have the franchise of sleeping upon 
their rights; or rather that the public must not suffer 
from their neglect. 

But municipal corporations are not really the State, 
nor are their functions and powers conferred princi- 
pally for the benefit of the whole people of the State, 





although incidentally they hold some trusts in the ex- 
ercise of which any citizen of the State maycome to 
be interested. It may well be doubted whether the 
reason of the maxim may not be straiued too far in 
applying it to these bodies. That “the time and at- 
tention of the sovereign must be supposed to be oc- 
cupied by the cares of government,"’ might well have 
excused a king from asserting his rights, but affords 
no reason why the officers of a corporation should not 
be reasonably diligent in the discharge of the very 
duties they were selected to execute. Nor does it af- 
ford a reason why citizens, daily sensible of an en- 
croachment on theircommon rights, should be al- 
lowed to lie dormant for many yearsand then assert 
them to the detriment of others. The maxim should 
not become the instrument of wrong. The more 
wholesome rule for the citizen individually and col- 
lectively as well is that the laws favor the vigilant only 
and not the careless and slothful. 

It has been said speciously that municipal authori- 
ties cannot grant away these public easements, and 
that no one can therefore claim, *‘ by prescription,” to 
impede them, because a prescription implies an origi- 
nal grant. This may be and isthe true nature ofa 
claim by prescription, but the argument seems to rest 
on aconfusion of ideas. One who sets up the defense 
of the statute of limitations does not claim technically 
by prescription and cannot be met with that technical 
argument. He defends by statute entirely, regardless 
of any consideration of grant or even lawful entry. 
He is allowed to go further as a consequence and say 
that as no suit can be brought against him, his posses- 
sion shall not be disturbed in pais, and that he and his 
assignees shall stand upon the effect of the statute and 
be respected as owners. 

The authorities upon the vexed question here pre- 
sented have been collected, and the principles dis- 
cussed by Mr. Dillon in his work on Municipal Cor- 
porations. It is conceived that nothing important can 
be added to his text, notes and citations, for a full 
showing of the authorities upon each side and the 
reasons by which they are supported. See Dill. Mun. 
Corp., $$ 667-675 (38d ed.). Whilst he himself comes to 
the conclusion that no laches on the part of the officers 
of a corporation can defeat the right of the public to 
its public streets and places, he yet qualifies it by say- 
ing that private rights may grow up in consequence of 
such laches of ‘*‘ more persuasive force in the particular 
case than those of the public.’’ It seems to be a com- 
promise between the doctrine of a statutory bar and 
that of nullum tempus, etc., by adopting the equitable 
doctrine of staleness and estoppels in pais. 

The authorities are reviewed at length in the case of 
City of Wheeling v. Campbell, 12 W. Va. 36. It is a 
very interesting and instructive case in support of the 
doctrine that municipal authorities are bound as in- 
dividuals are by the statute of limitations. There the 
parties were reversed. The city sought to enjoin the 
defendants from building a house upon a portion of a 
street, concerning the original dedication of which 
there was no question. The defendants set up long 
and adverse possession, and were met by the doctrine 
of nullum tempus. The authorities on both sides are 
well arrayed, and the court held upon their decided 
weight that the city was subject to the statute and was 
barred. The court amongst other things quoted the 
remarks of Chief Justice Dillon in City of fellav. 
Scholte, 24 Iowa, 283, which was a contest of the right 
of the city toa certain garden square claimed by ad- 
verse possession. 

Assuming the dedicationthe learned judge said: 
“To actions of this character, though brought in 
equity, the ten years’ limitation applies directly or by 
analogy.’’ Further on he says, speaking of the doc- 
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trine of nullum tempus, etc.: ‘*The principle has not 
so far as we know been extended to municipal or pub- 
lic corporations. On the contrary, it has been ex- 
pressly held that those corporations are within the 
statute of limitations, the same as natural persons,’’ 
citing cases in Ohio, Kentucky, and New York. 

We cannot but admire and commend the independ- 
ence and integrity of character of the distinguished 
jurist, which prompted him afterward in his text- 
book, upon what seemed to him amore enlightened 
view, to announce a different conclusion. Still we 
must accord to his utterances, as judge, of the concur- 
rent opinion of himself and his associates, a greater 
weight than to his individual views asa text-writer. 

Another one of the numerous authorities cited inthe 
City of Wheeling case, supra, is that of Dudley v. Trus- 
tees of Frankfort, 12 B. Mon. 610, a case directly in 
point with this. It was an injunction to restrain the 
marshal from removing an inclosure of Dudley off the 
street asan obstruction. Dudley claimed by statute 
of limitations. The court adopted a reasoning which 
this court approves. Hise, J., delivering the opinion, 
said: ‘If the private citizen at any time encroach 
with his buildings and inclosures upon the public 
streets, the municipal authorities should, in the exer- 
cise of proper vigilance, and of their undoubted au- 
thority, interfere by the legal means provided in their 
charter, to prevent such encroachment, in due time, 
and thus preserve for public use the squares, streets, 
and alleys of the town, in their original dimensions; 
but if a private individual or citizen has been permit- 
ted to remain in the continued adverse actual posses- 
sion of public ground, or of a public street, as em- 
braced within his inclosure, or covered by his dwelling 
or other buildings, fora period of twenty years or more 
without interruption, such citizen will be vested 
thereby with the complete title to the ground so ac- 
tually occupied by him.”’ 

The court in the West Virginia case conceded that 
the doctrine which exempted municipal corporations 
fromthe operation of the statute of limitations ob- 
tained in, and was supported by the decisions of Penn- 
sylvania, New York, Rhode Island and Louisiana, 
whilst a contrary doctrine was announced by the high- 
est courts of Vermont, Massachusetts, New York, Con- 
necticut, Maryland, Virginia, North Carolina, South 
Carolina, Mississippi, Texas, Missouri, Kentucky,Ohio, 
Illinois and Iowa, all of which, says the court, ‘‘ have 
restricted the application of the maxim to sovereignty 
alone; and most of said courts have, in express terms, 
in cases requiring the decision, held that municipal 
corporations, like natural persons, are subject to limi- 
tation statutes.” 

These views commend themselves as reasonable and 
best adapted tothe circumstances of our country, 
and we adopt the line of decisions in accordance with 


them. 
Affirm the decree. 
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MUNICIPAL CORPORATION. 


KANSAS SUPREME COURT, OCTOBER 9, 1884, 


GouLD V. City oF TOPEKA.* 


1. A city is liable for any injury to private individuals caused 
by the negligence of its officers in not keeping its streets 
in a safe and proper condition. 

2. And acity has no more right to plan or create an unsafe 
and dangerous condition of one of its streets than it has 
to plan or create a public or common nuisance. 

8. The control of the public streets of a city is vested in the 
city, and its exercise by the city is not wholly discre- 





*To appear in 32 Kansas Reports. 














tionary or judicial, or quasi-judicial or legislative, and is 
not divided or shared with any other corporation or board 
or tribunal, but is absolute and exclusive in the city itself, 
and it is not conferred upon the city merely as a benefit, 
which it may exercise or not atits option or discretion» 
but it is imposed upon the city alsoas an absolute and 
mandatory duty, which ithas no right to evade or avoid. 

Generally cities must keep theirstreetsin safe and proper 

condition at their peril. 

4. Where a street, as planned or ordered by the governing 
board of a city, is so manifestly dangerous that a court, 
upon the facts, could say, asa matter of law, that it was 
dangerous and unsafe, the city should generally be held 
liable for any resulting injuries to individuals; but where, 
upon the facts, it would be so doubtful whether the street, 
as planned or ordered by the governing board of the city, 
was dangerous or unsafe or not, that different minds 
might entertain different opinions with respect thereto, 
the benefit of the doubt might properly be given to the 
city, or to the governing board that planned it, and the 
city held not liable. 

5. Where it is claimed that the city should be protected from 
liability for the reason that the condition of the street was 
so brought about in accordance with a plan previously 
adopted or subsequently ratified by the city or its govern- 
ing board in the exercise of a judicial, quasi-judicial, leg- 
islative or discretionary power, it must be shown that the 
exact matter was under consideration by the governing 
board, and that after due deliberation such plan was ex- 
pressly adopted or expfessly ratified. 


—_— from Shawnee county. 


G. N. Elliott and W. P. Douthitt, attorneys for 
plaintiff. 


A, B. Quinton and J. D. McFarland, attorneys for 
defendant. 


VALENTINE, J. This was an action brought by Lu- 
ella L. Gould against the city of Topeka to recover 
damages for persona] injuries alleged to have been 
caused on the night of August 21, 1879, by reason of 
the unsafe and dangerous condition of a public street 
In the city of Topeka, named ‘“‘ Kansas avenue.’ At 
that time the plaintiff was riding in a carriage on said 
street up an embankment,which leads to the south end 
of the bridge which spans the Kansas river, and the 
carriage was overturned and the plaintiff thrown there- 
from and down the embankment, on the east side 
thereof, and the injuries of which she now complains 
were thereby produced. The only wrong alleged 
against the city is the construction and permitted ex- 
istence of the said embankment, which is alleged to be 
high and narrow, and the negligence of the city in per- 
mitting it to remain unprotected and not guarded by 
any railings or other barriers,and without street lamps 
or other lights during the night. 

The case was tried by the court anda jury, and the 
court gave the following among other instructions: 

“13th. It can make no difference in this case whether 
the made and travelled portion of the street was wide 
enough to accommodate the ordinary traffic and travel 
over the same, unless its narrowness was the cause of 
the plaintiff's being driven over the narrow track, and 
that such narrowness was caused by the negligent 
grading and filling of Kansas avenue at the place where 
the accident occurred. 

“14th. I further instruct you, gentlemen, that such 
negligence cannot be predicated upon the plan of a 
public work, but it may be predicated upon the con- 
struction and subsequent management of such a work; 
if therefore you find from the evidence that the de- 
fects complained of inthe plaintiff's petition did in 
fact exist in Kansas avenue at the place where it is al- 
leged the accident happened to the plaintiff [and], 
were defects existing in the plan of grading and fill- 
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proper authorities of the city, then the plaintiff can- 
not recover in this action. Butif you find from the 
evidence that such defects [arose] from a negligent and 
careless construction of the grading and filling, after 
the plan of construction had been fixed upon, then 
the plaintiff may recover, provided the injuries com- 
plained of were caused directly by such last-named 
negligence, and the plaintiff and the driver of the team 
in which she was riding were themselves, without 
fault, contributing to such injuries. 

“15th. If you find from the evidence that at the 
time of the alleged accident Kansas avenue, at the 
place where such accident is alleged to have occurred, 
was in a defective condition, and that such defective 
condition was caused by said avenue having got out of 
repair, either by reason of travel upon it, or otherwise, 
after the completion of the work of grading and filling 
and not by reason of negligence in the grading and 
filling thereof as originally done; then the plaintiff 
cannot recover in this action. 

“16th. If the work of grading and filling Kansas 
avenue at the place of the accident was done by the 
direction of the defendant, and after its completion 
the defendant, with knowledge of the plan on which 
said work had been done,accepted it by permitting it to 
stand and to be used asa public street, this would be 
a ratification of the plan of said work, and would in 
effect be the same as though the plan of said work had 
first been adopted, and the work executed in accord- 
ance with said plan so adopted.” 

Several other instructions were given, but these are 
the only ones of which the plaintiff now complains. 
The plaintiff also asked the court to give several other 
instructions, which the court refused; and of this re- 
fusal the plaintiff now complains; but we do not un- 
derstand that any question is now raised upon the in- 
structions refused different from or in addition to the 
questions raised upon the instructions given. The 
jury found a general verdict in favor of the defendant, 
and the plaintiff moved the court for a new trial upon 
various grounds, which motion was overruled, and 
the court rendered judgment in favor of the defend- 
ant, and against the plaintiff for costs; and this judg- 
ment the plaintiff now seeks to have reversed. 

Thata city is liable for any injury to private indi- 
viduals caused by the negligence of its officers in not 
keeping its streets in a safe and proper condition has 
been maintained and promulgated by the Supreme 
Court of Kansas nearly ever since its first organiza- 
tion; and such is now the unquestioned doctrine of 
this State; and nearly all the courts of last resort in 
all this country also recognize, sanction, approve and 
promulgate this very same doctrine. It is believed 
that the decisions of the Supreme Courts of New Jer- 
sey, Michigan and Texas furnish the only exceptions 
to this almost universal agreement among the courts. 
Pray v. Mayor, etc., 32 N. J. L. (38 Vroom) 394; Detroit 
v. Blackeby, 21 Mich. 84; McCutcheon v. Homer, 43 id. 
484; City of Navasota v. Pearce, 46 Tex. 525 

But it is claimed by counsel for defendant that 
municipal corporations are endowed with various 
powers, among which are, first, those which are dis- 
cretionary and judicial, quasi-judicial or legislative in 
their character; and second, those which are manda. 
tory and ministerial in their character; and that while 
municipal corporations may be held liable for the 
wrongful exercise or the wrongful failure to exercise 
those powers which are mandatory and ministerial in 
their character, such as negligently failing to keep 
their streets in safe and proper condition; yet that no 
liability can be incurred by the exercise or failure to 
exercise those other powers belonging to the first class 
above mentioned; as where the city orders or plans a 
street improvement, ora change or alteration of such 
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street, and the work is done accordingly, even if the 
exercise of such powers or failure to exercise the same 
should be ever so wrongful. It is claimed that cities 
may adopt a plan for public improvements or ratify 
such plan after the improvements have been made, 
and that the adoption or ratification of such plan will 
come within the first class of powers above mentioned, 
and that no negligence can be predicated upon the 
adoption or ratification of such plan, nor upon the 
improvements themselves if made in accordance with 
the plan; nor can the city be held liable for any in- 
juries to individuals resulting from the plan, or from 
the improvements made, if made in accordance with 
the plan, even if the same were ever so defective and 
dangerous; and it is further claimed that the city can 
be held liable only for the negligent construction of the 
public works, or the negligent management and con- 
trol thereof after the same have been made; and this, 
for the reason that these matters, and these only, can 
possibly come within the second class of powers above 
mentioned. 

We agree with counsel in the division of the powers 
of municipal corporations, aud generally that cities are 
not liable for the exercise or non-exercise of the first 
class of powers above mentioned; but we do not agree 
with counsel in their application of the rule with re- 
spect to injuries to private individuals resulting from 
the defective and dangerous condition of the public 
streets of cities. In our opinion, a city has no more 
right to plan or create an unsafe and dangerous condi- 
tion of one of its public streets than it has to plan or 
create a public or common nuisance; and it is admit- 
ted that it has no right to do this. 2 Dill. Mun. Corp. 
(3d ed.), § 660. 

The rule contended for by counsel for the defendant 
has been applied to various cases, as follows: It has 
been applied to city improvements, and the cities held 
not liable in cases where the property of individuals 
outside of the streets has been flooded and injured ou 
account of the insufficiency of sewers or drains. City 
of Atchison v. Challiss, 9 Kans. 603; Steinmeyer v. City 
of St. Louis, 3 Mo. App. 256; Mills v. City of Brooklyn, 
32 N. Y. 489; Darling v. Bangor, 68 Me. 108; Child v. 
City of Boston, 86 Mass. (4 Allen) 41; Van Pelt v. City 
of Davenport, 42 Lowa, 808. 

The rule hasalso been applied and a city held not 
liable in a case where water on adjoining property was 
polluted by means of asewer or drain. Merrifield y. 
Worcester, 110 Mass. 216. 

The rule has also been applied and acity held not liable 
in a case where, by the digging of a ditch, the rent of 
a person’s house was diminished. Lambar v. City of 
St. Louis, 15 Mo. 610. 

And also to the same effect where by the digging of 
a ditch and the construction of a culvert on the side- 
walk the plaintiff's abutting property was damaged. 
White v. Corporation of Yazoo City, 27 Miss. 357. 

The rule has also been applied and a city held not 
liable in a case where a school child was injured by an 
unsafe staircase. Hill v. Boston, 122 Mass. 344. 

And the rule has also been applied and cities held not 
liable in New York and Michigan where injuries oc- 
curred to individuals on account of the unsafe and 
dangerous condition of the streets. Urquhart v. City 
of Ogdensburg, 91 N. Y. 67; City of Detroit v. Beck- 
man, 34 Mich. 125; City of Lansingv. Toolan, 37 id. 
152. 

The Michigan cases however are not entitled to much 
weight as authority, for the reason that in that State, 
as before stated, the Supreme Court has gone to the 
extent of holding that cities are not liable in any case 
to private individuals for any injury resulting from 
defective streets, whether the defect arises from the 
neglect of the city and its officers to keep the streets 
in safe and proper condition or is the result of a defect 
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in the original plan adopted by the city council for the 


construction of the improvements. Detroit v. 
Blackeby, 21 Mich. 84; McCutcheon v. Homer, 43 id. 
483 


This leaves only the New York case as being entitled 
to consideration ip holding that the rule of the non- 
liability of cities should be applied where injuries have 
resulted to individuals on account of the unsafe and 
dangerous condition of the public streets, so made dan- 
gerous in accordance witha plan previously adopted 
by the governing board of the city. But even in New 
York it was doubted as late as in 1876 whether the rule 
should be so applied. Clemence v. City of Auburn, 66 
N. Y. 334. 

In that case it was doubted whether the city would 
be liable or not, even if the work had been done in ex- 
act accordance with the directions of the common 
council of the city. And we have the authority of the 
highest courts of two States—Illinois and Wisconsin— 
holding that the rule should not be applied in any such 
cases. City of Chicago v. Gallagher, 44 Ill. 295; City of 
Chicago v. Langlass, 66 id. 361; Prideaux v. City of 
Mineral Point, 43 Wis. 513. 

These cases seem to wholly ignore all distinction 
made by some courts between injuries resulting from 
adefective plan of the work and injuries resulting 
from negligence in the execution of such plan, or in 
the control and management of the work after its com- 
pletion; and they hold that in all cases where injuries 
occur to private individuals from the unsafe and dan- 
gerous condition of the public streets of a city, the 
city should be held liable; and this seemsto be more 
in harmony with reason and justice than the other rule. 
2 Thomp. on Neg. 734, 735, 736, §§ 2, 3, and notes. 

In Kansas we have no special reason for following 
this rule of the Wisconsin and Illinois courts. In Kan- 
sas, a8 well as elsewhere, cities do not own the public 
streets. In Kansas the fee-simple title to the streets 
is vested in the counties in which the cities are situa- 
ted, and is so vested not for the benefit of the coun- 
ties or the cities merely, but also for the benefit of the 
entire travelling public, and the cities are invested 
only with the control and management of the streets ; 
and this control of the streets is not merely for the 
benefit of the cities themselves, but is also for the 
benefit of the entire travelling public. This control of 
the streets however is not wholly discretionary or ju- 
dicial or quasi-judicial or legislative, and is not di- 
vided or shared with other corporations, boards or 
tribunals, but it is absolute and exclusive in the cities, 
and as we think, it is not conferred upon them merely 
as a benefit which they may exercise or not at their 
option or discretion, but is imposed upon them also as 
an absolute and mandatory duty, which they have no 
right to evade or avoid. Generally they must keep 
their streets in asafeand proper condition at their 
peril. And while we recognize the rule contended for 
by the defendant’s counsel, and think that it may have 
application in some cases, yet we do not think that it 
has very much room for application where injuries oc- 
cur to private individuals on account of defective and 
manifestly dangerous public streets. The control of 
the streets of cities was not put into their hands for 
the purpose that they might plan or order that the 
streets should be made dangerous or unsafe for the 
public to travel thereon ; nor was such control put into 
their hands forthe purpose that they might plan or 
order that the streets should remain in an unsafe or 
dangerous condition if previously dangerous; but such 
control was given to them for the sole purpose that 
they should make and keep the streets safe and con- 
venient for the traveling public; and we think it was 
put into their hands as a mandatory duty, which they 
have no right or discretion to evade oravoid. If acity 

. 





should plan or arrange that a street should be made 
unsafe and dangerous, we should be inclined to think 
that it would so transcend its powers as given to it by 
the Legislature, and so violate its duties as imposed 
upon it by the Legislature, that it would be liable for 
any injury which might occur to any individual by 
reason of such unwise action. Such action would be 
substantially the same as planning and creating a pub- 
lic nuisance. Cana city, by planning that a cistern 
should be left uncovered in the middle of a public 
street, avoid all liability for injuries that might occur 
by reason of some persons falling into it in the night- 
time without fault on his part, when on the other 
hand it would be liable if the cistern were left un- 
covered by the person who constructed it or was after- 
ward uncovered by some other person, and notice of 
its condition had been given to the city officers? Is 
such a distinction founded in reason? 2 Thomp. 
Neg. 734, 735, 736, §§ 2,3, and notes; id. 766, 767, 768, 
and notes. 

After a careful consideration of this entire question, 
we have come to the conclusion that where a street, as 
planned or ordered by the governing board of a city, 
is so manifestly dangerous that a court, upon the facts, 
could say, as a matter of law, that it was dangerous 
and unsafe, the rule contended for by the defendant 
should not have any application, and the city should 
be held liable; but where upon the facts it would be 
so doubtful whether the street, as planned or ordered 
by the governing board of the city, was dangerous or 
unsafe or not that different minds might entertain dif- 
ferent opinions with respect thereto, the benefit of the 
doubt might properly be given to the city, or rather to 
its governing board that planned or ordered that the 
street should be placed in such a condition, and the 
rule should be held to apply and the city should not 
be held to be liable. Before leaving this question, we 
think we should call attention to the fact that the 
principal part of the reasoning in those cases above 
cited, which hold that a city is not liable for conse- 
quential damages to property situated outside of the 
streets by reasou of sewers, drains, ditches, etc., is 
not applicable to cases where the injuries are to in- 
dividuals travelling upon the public streets, and where 
the injuries are caused by some manifestly dangerous 
thing in or forming a part of the public streets; nor is 
the principal part of the reasoning in one of this class 
of cases like the principal part of the reasoning in the 
other; for in the one class of cases the city has a legal 
right to do just what it has done, while in the other it 
has no such right; and a cause of action can seldom if 
ever be based upon the lawful exercise of an unques- 
tioned legal right, while it may generally be based 
upon a wrong. See the case of the City of Atchison v. 
Challiss, 9 Kans. 603, heretofore cited, for the reason- 
ing where the city is held not to be liable. We shall 
now pass to another question. 

We would further think, that in order thas the city 
should be protected from liability on account of the 
work being executed in accordance with a plan pre- 
viously adopted by the city, the plan should be shown 
to have been expressly adopted, and adopted by the 
city council or other board having the control of the po- 
litical, the legislative, and the governmental affairs of 
the city. To say that it has been adopted because the 
board has given no expression to the contrary would 
not do. 

In order that the city should be protected from lia- 
bility, it is necessary that its board should have the 
exact matter under consideration, and after due de- 
liberation should expressly order that the thing be 
done; or if the thing has already been done, then that 
it should be ratified. Suppose that the city council 
should order that a cistern be constructed in some 
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public street, and say nothing about the cover, we 
would think that it should not be held that the want 
of a cover should be included as a part of the plan in 
constructing the cistern, or in other words, that the 
city council had planned that there should be no 
cover; and if the cistern were built in accordance with 
the order of the board, but with no cover, and injuries 
should result because thereof. we would think that it 
should not be held that the city was not liable for the 
injuries; or if the city should order that a high and 
narrow embankment with precipitous sides should be 
made in a public street for the purpose that the travel 
should pass overthe embankment, and should say 
nothing concerning railings, guards, or other barriers, 
and nothing concerning street-lamps or other lights to 
prevent persons in the night time from falling or driv- 
ing off the embankment and thereby being injured, we 
would think that it should not be held that the city 
had planned or ordered that no such railings, guards, 
barriers, lamps or lights should be used; but we would 
think that it should be held that the city had made no 
order with reference thereto; and then we would 
further think that if no such railings, guards, barriers, 
lamps or lights were used, and thereby injury should 
result, the city should be held to be liable. Before the 
court should hold that a street manifestly unsafe and 
dangerous was so planned and so ordered by the gov- 
erning authorities of the city, the courts should be 
able to say from the city records that it was so planned 
and so ordered by the city authorities. There should 
be no presumption that the city authorities ordered or 
planned that a public street should be dangerous. If 
a cistern or an area within the sidewalk should be un- 
covered and remain so fora long time, it should not be 
presumed or held that such authorities adopted the 
plan that it should remain uncovered, although it 
might be proved thatall the city authorities had 
knowledge of thesame. Or if a part of a bridge overa 
deep stream with precipitous banks should be partly 
washed away, still leaving it possible in the day 
time for teams to cross with great care, but dangerous 
and hazardous in the night-time, and no precaution 
should be taken by the city authorities to guard against 
danger, it should not be presumed or held that the 
city authorities, in their legislative or judicial capac- 
ity, or even asan exercise of their discretionary powers, 
had planned or ordered that the bridge or stream 
should so remain in its hazardous and dangerous con- 
dition. Courts should not allow any but the most 
formal evidence to be introduced to prove that the 
city authorities had planned or ordered or ratified any 
such dangerous place within their streets. Courts 
should not presume without formal proof that the 
governing board of a city had deliberately done 
wrong, and especially not for the purpose of relieving 
the city from the consequences of a wrong for the do- 
ing of which it would be held to be not liable if it had 
done the wrong deliberately, but liableif it had done 
it merely heedlessly or carelessly. 

We think the court below erred in giving the fore- 
going instructions. There was no evidence showing 
that the city, by its council or otherwise, had ever ex- 
pressly planned or ordered that the street where the 
plaintiff's injuries occurred should be made or left in 
the condition in which it then existed; and the evi- 
dence does not show that the city, by its council or 
otherwise, ever expressly ratified any such condition 
of the street. The only evidence upon this subject 


was that the street had remained in that condition for 
some years, and that the mayor and two mem- 
bers of the city council had knowledge of its condi- 
tion. 

The judgment of the court below will be reversed 
and cause remanded for a new trial. 

All the justices concurring. 





RHODE ISLAND SUPREME COURT ABSTRACT. 


GIFT--BANK PASS-BOOK —DELIVERY.—In Tillinghast 
v. Wheaton, 8 R. I. 536, this court decided that the 
gift of a savings bank pass-book was in effect a gift of 
the deposit evidenced by it. It is not contended that 
the case at baris distinguishable from Tillinghast v. 
Wheaton except in the matter of delivery. There are 
cases which hold that a delivery is so essential to a gift 
that it caunot be dispensed with even when the donee 
is already in possession. Shower v. Pilck, 4 Exch. 
478; Cutting v. Gilman, 41 N. H. 147; French 
v. Raymond, 39 Vt. 623. There are other cases how- 
ever more numerous and in our opinion more au- 
thoritative, which hold that a delivery is not necessary 
when the intended donee is already in possession, but 
that in such a case the gift, if completed and unambig- 
uous, may be effected by asimple oral declaration. Ten- 
brook v. Brown, 17 Ind. 410; Wing v. Merchant, 57 
Me. 383; Carradine v. Carradine, 58 Miss. 286; South- 
erland v. Southerland, 5 Bush, 591; Waring’s Admr. 
v. Edmonds, 11 Md. 424; Stevens v. Stevens, 2 Hun, 
470; Penfield v. Thayer, 2 E. D. Smith, 305 
And see Winter v. Winter, 9 W. R. 747; 101 Eng. 
Com, Law, 997; Roberts v. Roberts, 15 W. R. 117. 
We decide on the authority of these latter cases that 
Mrs. Hayden is entitled to the money as a gift inter 
vivos from her son. Let the decree be accordingly. 
Providence Institution for Savings v. Taft. May 16, 
1884. Opinion by Durfee, C. J. (See 22 Eng. R. 436, 
690; 27 Alb. L. J. 367; 18 Am. Rep. a 


DEED—BOUNDED BY HIGHWAY—WHEN GRANTEE 
TAKES—DISCONTINUANCE OF HIGHWAY.— A highway 
was laid out wholly on the land of M., the north line 
of the highway coinciding with the north line of M.'s 
land. M. afterward sold the land south of the high- 
way, in his deed bounding the land on the highway. 
Subsequently the highway was declared useless and 
discontinued. Held, that M.’s grantee was entitled 
to the whole of the land of the former highway. In 
Hughes v. Providence & Worcester R. Co., 2 R. I. 493, 
512, this court laid down the rule governing the con- 
struction of deeds in cases of lands bounded on high- 
ways in the following language, viz.: ‘‘This’court have 
repeatedly ruled, and it may now be construed 
thesettled policy of the State that where a deed 
bounds the grantee to, by, oronahighway * * * 
the presumption of law is that the grantee takes the 
fee of the soil to the center of the highway * * * , 
if the grantor at the time owned the fee to the cen- 
ter, subject to the right of the public in the easement; 
unless there be established monuments or other clear 
description in the deed, to rebut this presumption, and 
show that the intention was to limit the grant to the 
line of the highway. * * * And see also Tingley 
v. City of Providence, 8 R. I. 493, 506. That 
such is the general rule of law see the discussion and 
cases collected in the note to Dovaston v. Payne, 2 
Smith Lead. Cas. *216; Tyler Bound., etc., 103-114; 
Cox v. Louisville, etc., R. Co., 48 Ind. 178-185, 188; 
Jarstadt v. Morgan, 48 Wis. 245, 249; Tousley v. Galena 
Mining & Smelting Co., 24 Kans. 328, 331-333. This 
presumption however that the grantee takes the fee 
of the soil to the center of the highway is not abso- 
lute and conclusive. It is created or rather allowed, 
in the absence of proof, and is based upon the idea 
that when the street or highway was laid out, the pro- 
prietors upon each side contributed their land for the 
purpose in equal portions. When it appears that such 
was not the fact the presumption does not arise. As 
was stated by Hosmer, C. J., in Watrous v. South- 
worth, 5 Conn. 305, 310: “It isa general rule of the 
common law that the fee of the land over whicha 
highway passes is owned equally by the owners of the 
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adjoining ground. This rule however is not artificial, 
and of positive institution, but is founded on the pre- 
sumption, in absence of proof, that the highway 
was originally granted by the adjoining proprietors 
over theirland in equal proportion. This is not a pre- 
sumptio juris et de jure, but a reasonable presumption, 
based on probability. Where it appears however that 
the highway was laid wholly over the land of one per- 
son the presumption is annulled, and to hold by infer- 
ence against fact that the fee of one person should be 
extended beyond his land, and of the other re- 
strained to narrower limits, because he had been paid 
for a right of passage over a part of his soil, would bea 
most inequitable fiction,in opposition to the established 
maxim that in fictione juris semper existit equitas.”’ 
Soin Dunham vy. Williams, 87 N. Y. 251, 252, it was 
stated that a deed bounded ona highway prima fucie 
carries the title of the grantee to the center of the road 
on the assumption that the grantor ownsit; but where 
it appears that it was in fact owned by another, the 
terms of the deed are satisfied by atitle extending 
to the roadside. And it was accordingly held that 
where land covered by the road bed belonged to the 
government, and not to the adjacent owners, as in the 
case of the ancient roadfrom Flatbush to Brooklyn, a 
deed bounding land upon such a highway carried title 
only to the roadside. In Taylor v. Armstrong, 24 Ark. 
102, 107, the converse of the proposition held in Dun- 
ham v. Williams was maintained, viz: that ifa highway 
be laid out wholly upon a person’s land, running along 
the margin of the track, and he afterward conveys the 
land, his grantee takes the fee in the whole of the soil 
of the highway. Healey v. Babbitt. July 5, 1884. 
Opinion by Malleson, J. 


CONVERSION—EVIDENCE—RECEIVING IN GOOD FAITH 
—WHEN AGENT LIABLE.—Ordiuarily, when one person 
has the chattel of another it is his duty to deliver it 
to the owner or his agent on demand, andif he refuses 
to do so his refusal is evidence of a conversion. It is 
however only prima facie evidence, and may be ex- 
plained. Magee v. Scott, 9 Cush. 148; Robinson v. 
Burleigh, 5 N. H. 225; Dietus v. Fuss, 8 Md. 148; 
Green v. Dunn, 3 Camp. 215; Solomons v. Dawes, 
1 Esp. 83. Thus it is no conversion for the bailee of a 
chattel, who has received it in good faith from some 
person other than the owner, to refuse to deliver it to 
the owner making demand for it, uutil he has had 
time to satisfy himself in regard to the ownership. 
Carroll v. Mix, 51 Barb. (S. C.) 212; Lee v. Bayes, 18 C. 
B. 599, 607; Sheridan v. New Quay Co., 4 C. B. (N. 8.) 
618; Coles v. Wright, 4 Taunt. 198. In the case of a 
servant who has received the chattel from his master, 
it has been held that he ought not to give it up with- 
out first consulting his master in regard to it. Mires 
v. Solebay, 2 Mod. 242, 245; Alexander v. Southey, 5 
B. & A. 247; Berry v. Vantries, 12 Serg. & R. 89. But 
if after having had an opportunity to confer with his 
master, he relies on his master’s title, and absolutely 
refuses to comply with the demand, he will be liable 
for aconversion. Lee v. Robinson, 25 L. J. (C. P.) 249; 
18 C. B. 599; 1 Ad. on Torts, 475; Greenway v. Fisher, 
1 Car. & P. 190; Stephens v. Elwall, 4 M. & S. 259; 
Perkins v. Smith, 1 Wils. 328; Gage v. Whittier, 17 N. 
H. 312. The mere fact that he refuses for the benefit 
of his principal will not protect him. Kimball v. Bill- 
ings, 55 Me. 147. Singer Manuf. Co. v. King. June 2, 
1884. Opinion by Durfee, C. J. 

—_—_ > 


KANSAS SUPREME COURT ABSTRACT.* 
JANUARY TERM, 1884. 


NEGLIGENCE—PERMITTING DRY GRASS TO ACCUMU- 
LATE—QUESTION FOR JURY.— While it may be conceded 





*Appearing in 31 Kansas Reports. 





that permitting dry grass and stubble to accumulate 
on its right of way is not negligence per se (Railroad 
Co. v. Butts, 7 Kans. 314), yet the accumulation may 
be to such an extent, at such a season of the year, and 
in such proximity to the track, that a jury would be 
justified in holding the company guilty of negligence. 
In the case of Kesee v. Railroad Co., 30 Iowa, 78, the 
court laid down this rule: ‘To allow the dry grass, 
weeds, and other combustible matter, the natural ac- 
cumulations of the soil, to remain on the right of way, 
is not negligence per se; but there may be such pecu- 
liar or unusual circumstances in a given case as to 
amount to negligence in fact; and when such circum- 
stances exist, they are proper to be submitted toa 
jury for the purpose of establishing the fact of negli- 
gence.’’ Wethink it is generally true that when the 
evidence shows an accumulation of dry grass and stub- 
ble, it is a question of fact for the jury whether the ac- 
cumulation is such and under such circumstances as to 
impute negligence. Here by the statement, not only 
was the natural growth of grass on the right of way 
standing in placesin rank stools, but further, in a dry 
ditch was an accumulation of tumble-weeds and other 
like matter. This wasin the fall of the year, ata 
very dry time; and whether the accumulation at such 
time and under such circumstances was sufficient to 
charge negligence upon the company is a question 
which the jury should have been permitted to pass 
upon. Kellogg v. Railroad Co., 26 Wis. 235; Flynn v. 
Railroad Co., 40 Cal. 14; Railroad Co. v. Shanefelt, 47 
Til. 497; Railroad Co. v. Nunn, 51 id. 78; Barron v. 
Eldridge, 100 Mass. 455; Webb v. Railroad Co., 49 N. 
Y. 420; Snyder v. Railroad Co., 11 W. Va. 14; 38 Am. 
Dec. 6, and cases cited. White v. Missouri Pac. R. 
Co. Opinion by Brewer, J. 


LIMITATION—NOTE SCHEDULED IN ASSIGNMENT— 
PARTIAL PAYMENT.—Where the maker of a note there- 
after made an assignment for the benefit of creditors, 
andin such assignment scheduled this note and di- 
rected his assignee to convert the assigned property 
into money aud pay his debts, and in pursuance 
thereof the assignee took possession and converted 
said property into money, and applied the same in 
part payment of the assiguor’s debts, this note among 
the number, held, that the payment, being one made 
in pursuance of express directions from the assignor 
for his benefit and out of the proceeds of his property, 
issuch a payment as under section 24 of the Code 
avoids the bar of the statute of limitations; and this 
notwithstanding the proceedings under the assign- 
ment are controlled by the provisions of a general stat- 
ute coucerning assiguments for the benefit of credi- 
tors. Here, statutes of limitation are held to be stat- 
utes of repose. Taylor v. Miles, 5 Kans. 499; Elder v. 
Dyer, 26 id. 604. Partial payments made by one debtor 
will not suspend the running of the statute in favor of 
other debtors on the same obligation. Steel v. Sou- 
der, 20 Kans. 39. But here the party sought to be 
charged is the one for whom and out of whose prop- 
erty the payment was made. It was made in pursu- 
ance of an express direction. So upon the maxim qui 
facit per alium, facit per se, it would seem that this 
payment was within the very letter of said section 24. 
Letson v. Kenyon. Opinion by Brewer, J. 


BANK—OFFICERS SELLING SAFE—WHEN BANK NOT 
BOUND By.—Neither the president nor cashier of a 
bank organized under the laws of the State has the 
power, virtute officii, to sell the safe of the bank fora 
debt of the bank. This court in the case of National 
Bank v. Drake, 29 Kans. 325, said: ‘‘The directors 
constitute the governing body of the bank, the bank 
itself being an incorporeal entity, without power to 
see or know. The directory constitutes the visible 
representative, the thinking, knowing head of the 
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bank.’’ Morse on Banks and Banking, 107, thus states 
therule. ‘The general control and government of 
all the affairs and transactions of the bank rest with 
the board of directors. Forsuch purposes the board 
constitutés the corporation, and uniform usage im- 
poses upon them the general superintendence and ac- 
tive management of the corporate concerns.’’ The 
cashier is the executive of the financial department of 
the bank, and whatever isto be done, either to re- 
ceive or pass away the funds of the bank for banking 
purposes, is done by him or under his direction; he 
therefore directs and represents the bank in the re- 
ception and emission of money for banking objects. 
United States v. Bank, 21 How. 356; Merchants’ 
Bank v. State Bank, 10 Wall. 604; Com. Bank v. Nor- 
ton, 1 Hill, 501. But neither the president nor the 
cashier can impose by his own action, on the bank, 
any liability not already imposed by law or usage; nor 
can they bind the bank, in the absence of authority 
from the directors, by any agreements or contracts 
outside of the range of their duties. Bank v. Dunn, 
6 Pet. 51. The mere fact that they had conducted the 
business of the bank gave them no authority to make 
the sale. As these officers had no power to execute 
the bill of sale, and as it is not claimed that the direct- 
ors ever ratified their act, the plaintiff below was not 
the owner of the safe at the commencement of her ac- 
tion. Bank v. Dunn, 6 Pet., supra; Bank,of Metropo- 
lis v. Jones, 8 Pet. 16,17; Adriance v. Roome, 52 Barb. 
399; Walworth County Bank v. Farmers’ Loan & Trust 
Co., 14 Wis. 325; Chicago & N. W. Railroad v. James, 
22 id. 194; Blood v. Marcuse, 38 Cal. 590; Angell & Ames 


on Corp., § 298, pp. 322, 323. Asher v. Sutton. Opin- 
ion by Horton, C.J. 
——_q_—_—_—. 


IOWA SUPREME COURT ABSTRACT. 

STATUTE OF LIMITATIONS—ABSENCE FROM STATE— 
NON-RESIDENT.— Where a person leaves a State in 
which he resides, under the employment of the gene- 
ral government, with the intention of returning as 
soon as his employment terminates, but retains no 
property or business interests in the State, he is a non- 
resident within the meaning of the statute, although 
his wife remains in the State for a portion of the time; 
and the statute of limitations will not run in his favor 
against an action on a promissory note during his ab- 
sence. This view is sustained by the previous hold- 
ings of this court. Penley v. Waterhouse, 1 Iowa, 498; 
Savage v. Scott, 45 id. 133. And tothe same effect is 
Hackett v. Kendall, 23 Vt. 275. And in Sleeper v. 
Paige, 15 Gray, 349, and Ware v. Gowen, 111 Mass. 526, 
it is held by the Supreme Court of Massachusetts, in 
facts similar to those in the present case, that the par- 
ties were non-residents of the State within the mean- 
ing of the statute of limitations of that State, which 
is identical in its provisions with our statute. Hedges 
v. Jones. Opinion by Reed, J. 
[Decided June 4, 1884.] 


MUNICIPAL CORPORATION—ADMITTING DEBT, LIA- 
BLE UNDER CONTRACT.— When a city admits the exist- 
ence of a debt, and issues certificates of assessment to 
the end that the plaintiff could be paid out of a par- 
ticular fund created by the city, it must be assumed it 
guarantees, or by implication contracts, that such fund 
exists, or that it has taken and has the power to take 
the steps necessary to create such fund. Now wher 
it turns out that there was no such fund, and that the 
power to create it did not exist. it seems to us that the 
city should not, and cannot, escape all liability under 
the contract, and it has been so held. Kearney v. 
City of Covington, 1 Metc. (Ky.) 339; Sleeper v. Bul- 
len, 6 Kans. 300; Maher v. City of Chicago, 38 Ill. 266. 





See also 1 Dill. Mun. Corp. (3d ed.), §8 480, 481, 482, and 
authorities cited in notes. There is a class of cases 
which hold in substance that when the powers ofa 
municipal corporation are defined in the charter or a 
statute, persons contracting with the corporation are 
bound to know the extent and character of such pow- 
ers, and therefore deal with the corporate authorities 
at their peril. Craycraft v. Selvage, 10 Bush (Ky.), 
696; Zottman v. San Francisco, 20 Cal. 96; Swift v. 
Williamsburg, 24 Barb. 427. Conceding the correct- 
ness of these cases, we do not think they have any 
application to the case at bar; forif the plaintiff had 
looked at the statute he would have ascertained that 
the city had the power to grade its streets and pay 
therefor out of the general fund, and that it did not 
have the power to make an assessment on the abutting 
owner, and we think he had the right toconclude that 
the city would and was bound, as uo assessment could 
be lawfully made to pay him out of the general fund. 
Becroft v. City of Council Bluffs. Opinion by See- 
vers, J. 

[Decided June 6, 1884.] 


NEGLIGENCE—RAILROAD—TRAVELLING ON ANOTH- 
ER’S PASS—FRAUD—COMPANY NOT LIABLE.—A_ person 
who travels on a railroad train on the ticket of another 
coutrary to the rule of the company printed onthe tick- 
et, and without the consent of the company’s agents, 
perpetrates a fraud, and in case of his receiving injuries 
during the trip the law of common carriers cannot be 
invoked to make the company responsible. The doc- 
trine was very clearly expressed in T., W. & W. R. Co. 
v. Beggs, 85 lil. 80. In that case the court said: ‘‘Was 
defendant a passenger on that train in the true sense 
of that term? He was travelling on a free pass issued 
to one James Short, and not transferable, and passed 
himself as the person named in the pass. By his fraud 
he was riding on the car. Under such circumstances 
the company could only be held liable for gross negli- 
gence which would amount to willful injury.’’ In 
Thomp. Carr. Pass., p. 45, § 3, the author goes even fur- 
ther. After stating the rule that the relation of car- 
rier and passenger does not exist where one fraudu- 
lently obtains a free ride, it says: “This doctrine ex- 
tends further, and includes the case of one who know- 
ingly induces the conductor of a train to violate the 
regulations of the company, and disregard his obliga- 
tions of fidelity to his employer.”” In U. P. Ry. Co. v. 
Nichols, 8 Kans. 505, the defendant in error imposed 
himself upon the company as an express messenger, 
and obtained the consent of the conductor to carry 
him without fare. It was held that he did not become 
entitled to the rights of a passenger. The court, after 
quoting Shearman & Redfield’s definition of a passen- 
ger, which is in these words: ‘*A passenger is one who 
undertakes, with the consent of the carrier, to travel 
in the conveyance provided by the latter, other than 
in the service of the carrier as such,’’ — proceeds to 
say: “The consent obtained from the conductor was 
the consent that an express messenger might ride 
without paying his fare. Such consent did not apply 
to the plaintiff’ (the defendant inerror). See also the 
following cases: T.,.W.& W. R. Co.v. Brooks, 81 IIL. 292; 
M. & C.R. Co. v. C hastine, 54 Miss. 503; Creed v. Pa. 
R. Co., 86 Penn. St. 139; Relf v. Rapp, 3 Watts & S. 
21; Hayes v. Wells, Fargo & Co., 23 Cal. 185. The 
plaintiff cites and relies upon Bissell v. Railroad Cos., 
22 N. Y. 308; Washburn v. Nashville, etc., KR. Co.,3 
Head, 638; Jacobus v. St. Paul, ete., R. Co.,20 Minn. 
125 (Gil. 110); Pa. R. Co. v. Books, 57 Penn. St. 346; 
Wilton v. Middlesex R. Co., 107 Mass. 108; Flint, ete., 
R. Co. v. Weir, 87 Mich. 111; Dunn v. Grand Trunk 
Ry. Co., 58 Me. 192; Edgerton v. N. Y., ete., R. Co., 
39 N. Y. 227; Gregory v. Burlington, etc., R. Co., 10 
Neb. 250; S. C., 4. N. W. Rep. 1025; Great Northern R. 
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Co. v. Harrison, 10 Exch. 376. But none of these cases 
hold that the extraordinary care described tin the in- 
struction given is due to a person*not a passenger, and 
none of them hold that the relation of passenger can 
be insisted upon where the company shows affirma- 
tivelp as a defense that the company’s consent was ob- 
tained by fraud. May v. Chicago, R. 1 & Pac. R. Co. 
Opinion by Adams, J. 

[Decided June 7, 1884.] 


—_—__>—___— 


MICHIGAN SUPREME COURT ABSTRACT. 


AGENCY — IMPLIED POWERS — CONVERSION — FIX- 
TURES.—The general agent and and manager of a min- 
ing company is presumably empowered to sell its per- 
sonal property. The sale on execution of personal 
property belonging to a third person amounts toa 
conversion, whether the officer making sale removes it 
or not. Ordinary movable office furniture and ordi- 
nary vehicles are not fixtures, and the question 
whether personal property in use about a mine can be 
so regarded, is a question of the intent with which it 
was attached to the freehold. Personal property that 
can be removed from the land cannot be part of the 
realty, when the owner does not also own the land. 
This was decided in Adams v. Lee, 31 Mich. 440; and 
Robertson v. Corsett, 39id. 777. Scudder v. Anderson. 
Opinion by Campbell, J. 

(Decided June 11, 1884.] 


MANDAMUS—COUNTY TREASURER— INSPECTION OF 
LIQUOR BOND.—The papers presented in this case show 
a most extraordinary proceeding on the part of the 
county treasurer. A member of the board of review 
of Ann Arbor, who had been for the two previous 
years a supervisor in Washtenaw county, on applica- 
tion to that officer for permission to inspect a liquor 
bond, is denied the privilege on the ground that the 
treasurer regards it as unnecessary for the purpose 
stated by the petitioner. It is not pretended that such 
purpose is an unlawful one, or that the request was 
not respectfully made. The county treasurer holds a 
public office, and the statute requires the liquor bonds 
to be filed therein and to be kept by the treasurer. 
They thereby become public records, and as such may 
be examined and copies taken thereof by any citizen. 
There are many and very good reasons why the citi- 
zens may and should have this right: (1) Asa citizen 
to hold the board, whose duty it is to approve the 
bond,to public accountability for accepting insufficient 
bonds; (2) to prosecute sureties criminally when they 
have falsely sworn to responsibility; (3) to see if there 
is sufficient security for any citizen, widow, child, or 
parent who may have aright of action for violations 
of the license law (which frequently occurs) against 
the liquor-seller and his sureties, and to see that they 
are not forged; (4) as assessor or other tax officer, who 
may desire to compel parties who may have property, 
according to their oaths given on justification, to pay 
their share of the taxes; and for many other purposes 
which readily occur to any one who has given any at- 
tention to the subject. It is no answer to say that the 
time has gone by for performing the official act by the 
person desiring the information sought, or that the 
purpose intended, in the judgment of the respondent, 
is not a commendable or proper one, so long as it is not 
criminal, when the inspection is desired. The law 
does not vest in the treasurer any such discretionary 
power to deprive the citizen of a substantial right 
given by the statute, one in which he may have large 
pecuniary interests, and of which he may be deprived 
if the action of the treasurer in this case can be sus- 
tained, and the most beneficial object of the act under 


which the bond is given defeated. City boards and | 





other officers, whose duty it is to approve of these 
bonds, are held to a great extent to responsibility in 
taking proper security in this class of cases by a just 
public opinion, from which they cannot be permitted 
to shield themselves in the course pursued by this re- 
spondent. The real purpose of the statute is that per- 
fectly safe bonds shall be taken for the protection of 
all parties, and this purpose must not be defeated bY 
proceedings of the sort complained of in this case. We 
are allof the opinion that the action taken by the 
treasurer in this case can find no support in law or 
right, and should not be sustained. Ifauthority were 
needed upon the construction of the statute as we have 
given it, it will be found in Ferry v. Williams, 41 N. J. 
Law, 332; 19 Am. Law Reg. (N. 8S.) 154, which we fully 
approve. The request of the petitioner was a reason- 
able one, and it was the duty of the officer to comply 
with it when made. The writ of mandamus must be 
granted as prayed, with costs against the respondent. 
Brown v. Washtenaw County Treasurer. Opinion by 
Sherwood, J. 

[Decided June 11, 1884.} 


NEGLIGENCE—MUST BE PROVED— INFERRED FROM 
CIRCUMSTANCES — SPARK-ARRESTER — CONTRIBUTORY 
NEGLIGENCE.—The party counting upon negligence 
must adduce affirmative proofof it. Lake Shore, etc., 
R.Co.v.Miller,25 Mich. 274; Macomber v. Nichols,34 id. 
212; Grand Rapids, etc., R. Co. v. Judson, id. 507; 
Brown v. Street R. Co., 49 id. 153. But negligence, like 
any other fact, may’be inferred from the circumstan- 
ces, and the case may be such, that though there be no 
positive proof that defendant has been guilty of any 
neglect of duty, the inference of negligence would be 
irresistible. Sucha case is seen in Higgins v. Dewey, 
107 Mass. 494, a case of fire set for the burning of brush 
on agricultural lands. See also Kearney v. London, 
etc., R. Co., L. R., 6 Q. B. 759; Field v. N. Y. Cent. R. 
Co., 82 N. Y. 339. Now what are the facts in this case? 
The defendants constructed, in connection with their 
mill, a burner, whereby they might be enabled to con- 
sume and get rid of the waste and refuse stuff of their 
business. The burner, as we understand it, was not a 
necessity to their business, but it was constructed as a 
means of saving something in the cost of removing 
sawdust, slabs, etc. It was what may be described as 
a tall and very large chimney, and the draught 
through it, whena fire was burning, was very strong 
and powerful. Only a very perfect spark-arrester 
could prevent a stream of large cinders pouring out of 
it when the draft wasopen. The evidence was strong 
that fires were frequently started by cinders which 
came from it; that such an occurrence might reason- 
ably be looked for whenever a strong wind was blow- 
ing. The sparks, so called, which ignited the plaint- 
iff's building, could not have been mere sparks. A 
spark could scarcely have retained sufficient vitality 
and substance, after being carried that distance, to 
communicate fire to a building. It wasin proof that 
the spark-catcher was bent in at the top, as a conse- 
quence of the heat; and though there was no direct 
evidence that any wires were broken, orthe openings 
in it increased, the very manner in which the sparks 
poured out of it, and started fires at a distance, would 
suggest, if it did not fully justify, an inference that 
in some way it was defective, and such an inference 
might have been fully warranted if the plaintiff had 
shown, as she offered todo, and as she should have 
been permitted to do, that after a change was made in 
the spark-catcher immediately following the fire, the 
dangerous emissions of sparks through it ceased 
altogether. But the evidence the plaintiff gave was 
precisely such as in Lehigh Valley R. Co. v. McKeen, 
90 Penn. St. 122, was held to require the court to sub- 
mit the case tothe jury. Butit is said on behalf of 








358 


THE ALBANY LAW JOURNAL. 











the defendants that the plaintiff was guilty of con- 
tributory negligence, and for that reason, if for no 
other, the verdict should be permitted to stand. The 
contributory negligence suggested is that the plaintiff 
erected her buildings within a hundred yards or so of 
defendants’ mill, after this dangerous burner had 
been put up,and did not cover them with metallic 
roofs. It is not suggested that the buildings were ex- 
ceptionally combustible, or that the roofs were of dif- 
ferent material to that made use of by the plaintiff's 
neighbors; but it is said, that in view of the danger to 
which she was exposed from the burner, she should 
have incurred the extra expense of a metallic roof for 
protection, and was negligent in not doing so. This 
strikes us as a most extraordinary propvsition. The 
defendauts, not because it is a necessity to their busi- 
ness, but as a means of saving expense in getting rid of 
the refuse, erect this dangerous burner, and having 
done so, it is argued that by this contrivance of 
money-saving to themselves they have imposed a bur- 
den upon all the property in the veighborhood, and 
subjected all lot-owners to the necessity of incurring 
extra expense in any future erections which they may 
make in the vicinity. To state the argument boldly, 
it seems to be that by erecting a neighborhood nuis- 
ance to save cost to themselves, the defendants have 
imposed upon everybody inthe neighborhood an obli- 
gation of expense for protection against it, so that no 
oue can be permitted to complain of the nuisance who 
declines to incur this expense. Weare aware of no 
principle of law which will justify this species of econ- 
omy at the expense of others. In Beauchamp v. Sagi- 
naw Mining Co., 50 Mich. 163, it was suggested that 
the defendant could not afford to take certain precau- 
tions in the management of its business, which seemed 
necessary for the protection of the public; but the 
court was of opinion, that if the business at the par- 
ticular place could not be profitably carried on, and 
the rights of third parties at the same time respected 
and protected,then it must either be carried on at a loss 
or abandoned. And this, we still think, is perfectly 
reasonable. Alpern v. Churchill. Opinion by Cooley, 
C. J. 

(Decided June 4, 1880.] 


— ——_+—__——_ 


VERMONT SUPREME COURT ABSTRACT.* 


QUO WARRANTO—DISCRETION OF COURT— SCHOOL 
COMMITTEE.—It is now settled law that the granting 
or withholding leave to file an information, at the in- 
stance of a private relator, to test the right to an office 
or franchise, rests in the sound discretion of the 
court to which the application is made, even though 
there be asubstantial defect in the title by which the 
office or franchise is held. State v. Fisher, 28 Vt. 
714; State v. Smith, 48 id. 266; High Ex. Rem., 
§§ 605, 628, and the cases there cited. And this on 
the ground that he was eligible tu the office and 
competent; that he had hired teachers in good faith, 
and made provision for a school; that it was an annual 
office without emoluments; and that the best inter- 
ests of the district required that he should be allowed 
to continue through his term. The grounds upon 
which courts have exercised discretion by denying the 
petition have been the same as those established by 
the evidence in this case. In the exercise of the dis- 
cretion reposed in the court, and independent of the 
question of the alleged defect in Mead’s title, which is 
sharply controverted by the defendant, and by no 
means clearly established by the relator, we think 
every consideration demands a dismissal of the com- 
plaint. State v. Mead. Opinion by Veazey, J. 





*To appear in 56 Vermont Reports. 





CHATTEL MORTGAGE—NOT GIVEN TO SECURE DEBT— 
INVALID.—To constitute a valid chattel mortgage, if 
given to secure a debt, it must be one due from the 
mortgagor to the mortgagee; if a liability, it must be 
aliability incurred by the mortgagee for the mort- 
gagor; orany other agreement, it must be one between 
the parties to the mortgage; the oath must conform to 
the purpose of the mortgage, verifying the truth, vali- 
dity, and justice of the debt; andthe debt or obliga- 
tion be specifically described and with substantial 
truth; thus the affidavit in the mortgage alleging that 
the debt secured was ‘‘due and owing,”’ etc., was 
wholly false. But the plaintiff insisted that he had an 
equitable right to the property, claiming that prior to 
the execution of the mortgage he had agreed to loan 
the mortgagor $1,500, to be secured on the printing 
press in question; that at the time the mortgage was 
given he had advanced about $200, and that it was un- 
derstood this was secured by the mortgage; that he, 
the plaintiff, entered into an arrangemeut with one T. 
to pay such portion of the $1,500, as he himself should 
be unable to furnish, and so the note and mortgage 
were executed to T., and placed in the hands of a 
third party, to become the property of T. when the 
money was paid; that T. never paid any thing; that 
the mortgagor fraudulently misrepresented the value 
of the press; that in a short time it was attached and 
sold by the defendant, an officer, on an execution in 
favor of an attaching creditor against the mortgagor; 
that the plaintiff never advanced any thing more on 
the note; that the holder of the note and mortgage, 
by direction of the mortgagor, delivered them up to 
the plaintiff, though there was no transfer made by T. 
Held, that the chattel mortgage was invalid, and that 
anaction of trover would not lie. Tarbell v. Jones. 
Opinion by Veazey, J. 


SURETY—CONTRIBUTION—STATUTE OF LIMITATIONS. 
—The plaintiff and defendant were co-sureties ona 
promissory note. Allthe parties to the note, the 
payee, the principal, and sureties were residents of 
this State. After the statute of limitations became a 
bar here, the plaintiff voluntarily and without the 
knowledge of the defendant, but with no fraudulent 
intent,went to New Hampshire, where there was no de- 
fense to the note, and there was sued by the payee, 
judgment rendered against him, and he was compelled 
to pay. Heldinan action for contribution, that the 
paymeut was compulsory, and not voluntary, and that 
the defendant was liable. The legal right of sureties 
as against each other is not governed by the lex loci con- 
tractus; neither is there any implied obligation that 
they shall reside or remain in any particular locality. 
The right to contribution among co-sureties is not 
founded on the contract of suretyship, but is based on 
an equity arising from the relation of the co-sureties. 
The right of action for coutribution accrues when one 
has paid more than his proportion of their liability. It 
is an equity which arises when the relation of co-sure- 
ties is entered into, and upon which a cause of action 
accrues, when one has paid more than his proportion 
of the debt for which they were bound. Burge Sur- 
384; Theo. Pr. & S.§158; Camp v. Bostwick, 20 Ohio St. 
337; Peaslee v. Breed, 10 N. H. 489; Boardman v. Paige, 
11 id. 431; Sibley v. McAllaster, 8 id. 389. Aldrich v. 
Aldrich. Opinion by Royce, C. J. 


NEGLIGENCE—INJURY ON HIGHWAY — PROXIMATE 
CAUSE—KNOWLEDGE OF DANGER.—Knowledge of ex- 
isting danger is not per se negligence; but it isa fact 
to be weighed by the triers as bearing upon the ques- 
tion of negligence. Clarke v. Holmes,7 H. & N. 987; 
Senior v. Ward, 1 E. & E. 385: Nave v. Flack, 90 Ind. 
205; S. C., 46 Am. Rep. 205. Thus in an action to re- 
cover for injuries received on the highway, it appeared 
that from a certain point there were two highways of 
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about equal length leading to the place where the 
plaintiff wished to go; that one was very near the rail- 
road, and the other more remote; that the plaintiff be- 
ing acquainted with both roads, and knowing that he 
was liable to meet atrain of cars about that time, 
took the one nearest to the railroad, but hedid not 
know of its insufficiency ; that his horse became fright- 
ened at an approaching train, and that he was injured 
by reason of want of repair of the highway. Held, 
that the plaintiff had a right to presume that the high- 
way was sufficient, and that his knowledge did not 
reach the proximate cause of the injury, and so did 
not contribute to it. Templeton v. Montpelier. Opin- 
ion by Royce, C. J. 


_—_——_ > 


RECENT ENGLISH DECISIONS. 


PARTNERSHIP—JOINT LIABILITY—JUDGMENT—MER- 
GER—PROOF AGAINST ESTATE OF ONE PARTNER.—The 
firm of D. having been employed by the executors of 
B. to sell certain crops, etc., paid overa part of the 
proceeds, but were adjudicated bankrupt on the peti- 
tion of the executors of B. in 1880 upon a judgment 
for the balance. The executors of B. proved as credi- 
tors of the jointestate. Subsequently H.S. D., one of 
the partners in the bankrupt firm, became entitled to 
a legacy and to other moneys, and the executors of B. 
attempted to withdraw the proof against the joint es- 
tate and prove against the separate estate of H.S. D. 
The trustee rejected the proof on the ground that the 
creditors were bound by their election, and his decis- 
ion was reversed by the County Court judge. On an 
appeal from his decision, he/d, that the ground upon 
which thetrustee had rejected the proof was wrong, 
but that in order to entitle them to prove against the 
separate estate of H.S. D., the respondents must prove 
that they had a separate cause of action against him. 
Held, also, upon an argument that the separate cause 
of action was merged in the joint judgment, that it 
was notso merged. Q. B. Div., March 31, 1884. Matter 
of Davison. Opinion by Cave, J. (50 L. T. Rep. [N. 
8.] 635.) 


WILL—CONSTRUCTION--GIFT OF RENTS--LIFE ESTATE. 
—A testator bequeathed leaseholds to a trustee upon 
trust to give yearly equal portions of the rents to the 
two brothers and three sisters of the testator; that 
was to say, each to receive one-fifth part of the net 
proceeds of rent, and he directed that on the decease 
of any oralluf his brothers and sisters, “the same 
should go to their children.’’ Jield, that the brothers 
and sisters of the testator took life interests only. In 
Scawin v. Watson, 10 Beav. 200, affirmed by Lord Cot- 
tenham, C., 9th of July, 1847, the last case referred to 
upon this subject, there were words of absolute gift of 
the 1,000/.; but the master of the rolls considered the 
whole direction to amount to agift of the 1,000/. for 
the benefit of the daughter, to pay her the interest for 
life, with remainder to her children; and apon appeal 
I concurred in this opinion, and affirmed hislordship’s 
order. [ have therefore to consider here whether 
upon the construction of this will this was intended to 
bean absolute gift of one-fifth share in these houses to 
each of the testator’s brothers and sisters; or whether 
itisagift over, incase they had children, then to 
those children; or whether under the terms of this 
will this is only a gift for life to each of the brothers 
and sisters, with agift over to the others of them in 
case any of them had nochildren. I am of opinion that 
the latter is the right construction. I can see nothing 
whatever here in the shape of an absolute gift of these 
two houses. The houses are given, in the first in- 
stance, not to the legatees but to the executors, to 
hold on the trusts following. I think there is nothing 
ou the face of this will authorizing me to say that 





there is any thing else than an absolute gift to the lega- 
tees in the first instance, followed by a modification of 
the mode of enjoyment. Under those circumstances 
I am of opinion that the brothers and sisters take un- 
der the gift in the will merely an estate for life. Ido 
not intend to decide any thing as to the interests of 
the children, as they are not before me. The case has 
been argued on behalf of two members of the family, 
who at all events had it as their interest that I should 
give a contrary decision to the oneI have given. All 
I decide is, that under the gift in the will the brothers 
and sisters take a life estate only. Ch. Div., April 3. 
Matter of Houghton. Opinion by Pearson, J. (50 L. T. 
Rep. [N. 8.] 529.) 


WILL—SPECIFIC LEGACY—ADEMPTION.—A_ testatrix 
by her will directed her trustees to stand possessed of 
1,5001. now invested inthe Bombay, Baroda, and Cen- 
tral India Railway Company, upon trust, in case her 
brother, who had not been heard of for some years, 
should present himself to the trustees within a period 
of five years, to pay him theincome during his life, 
and after the period of five years, or the death of her 
brother, whichever event should first happen, the tes- 
tatrix bequeathed 5001., “being part of the said Bom- 
bay, etc., stock,’ to the treasurer of the Asylum for 
Destitute Sailors, in the neighborhood of the East In- 
dia Docks. The testatrix was not possessed of any 
Bombay, etc., stock, at the time of her death, and her 
brother had never been heard of since the date of the 
will. Held, that the legacy to the asylum was specific, 
and the gift failed. Ch. Div., March 27, 1884. McCle- 
lan v. Clark. Opinion by Pearson, J. (50 L. T. Rep. 
[N. 8.] 616.) 





FINANCIAL LAW. 

NEGOTIABLE INSTRUMENT—NOTE UNDER SEAL, NOT. 
—An instrument in the form of a negotiable promis- 
sory note, but with the device ‘‘[Seal]’’ after and op- 
posite the signature of the maker, is, though there be 
no reference to a seal in the body of the instrument, a 
sealed instrument, and not a negotiable promissory 
note. Undoubtedly where there is ascroll or device 
upon an instrument there must be something upon the 
instrument to show that the scroll or device was in- 
tended for and used as a geal. The scroll or device 
does not necessarily, as does a common-law seal, estab- 
lish its own character. Such words in the testimonium 
clause as “witness my hand and seal”’ or ‘‘sealed 
with my seal,’’ would establish that the scroll 
or device was used as a seal. No such ref- 
erence in the body of the instrument was nec- 
essary in the case of acommon-law seal. 2 Coke, 5a; 
3 Bac. Abr. 163. Nor is there any reason to require it 
in the case of the statutory substitute, if the instru- 
ment anywhere shows clearly that the device was 
used as and intended fora seal. It would be difficult to 
conceive how the party could express that the device 
was intended for a seal more clearly than by the word 
**seal,’’ placed within and madea part ofit. Sup. Ct. 
Minn., May 3i, 1884. Brown v. Jordhal. Opinion by 
Gilfillan, C. J. (19 N. W. Rep.) 


NEGOTIABLE INSTRUMENT—TITLE OF PURCHASER 
AFTER MATURITY—SUBJECT TO EQUITIES.—The title of 
the owner of personal property or things movable can- 
not be divested except by his consent or by operation 
of law. To this rule there are exceptions arising out 
of the character of the property, among which are 
bank notes, checks payable to bearer which pass by 
delivery and circulated as money, and drafts, billsand 
negotiable promissory notes transferred before matu- 
rity. But if transferred after maturity for value and 
in due course of business, such drafts and promissury 
notes in the hands of the holder are subject to the 
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equities existing between the maker and payee which 
inhere in or grow out of the note. Now, do the same 
equities exist in favor of the true owner? that is, can 
he recover it from the holder as he could a horse or 
other personal property? In 1 Daniel, Neg. Inst., § 
782, it is said that ‘‘in the fourth place the holder, in 
order to acquire a better right and title tothe paper 
than his transferrer, must become possessed of it be- 
fore itisdue. * * * And if it were not paid at ma- 
turity it is then considered as dishonored, and 
although still transferable in like manner and form 
as before, yet the fact of its dishonor, which is appar- 
ent from its face, is equivalent to notice to the holder, 
and he takes it subject to its infirmities, and can ac- 
quire no better title than his transferrer.” The late 
case of Greenwell v. Haydon, 78 Ky. 333, is like the 
case at bar, and it was there held that the holder did 
not acquire title to the note as against the owner. The 
opinion is well considered, and the authorities cited 
commented on and explained. To the same effect are 
the cases of Texas v. White, 7 Wall. 700; Vermilye 
v. Adams Express Co., 21 id. 138; and Hinckley v. 
Union Pacific R., 129 Mass. 52. In the last case, it is 
said, “‘It is an elementary principle of commercial law 
that negotiable paper overdue carries with it on its 
very face notice of defective title sufficient to put the 
transferee on inquiry. In Earhart v. Gant, 32 Iowa 
481, it was held that an assignment of a note by the 
sheriff, under the statute, has the same effect as if 
made by the payee, and the holder acquires the same 
rights as if the note had been indorsed and transferred 
to him, in due course of business, in accordance with 
the law merchant. The note in that case, as we un- 
derstand, was transferred before maturity, and it was 
held the plaintiff was entitled to recover unless the de- 
fendant established that the plaintiff had notice of the 
defense pleaded of mistake and fraud. In the subse- 
quent case of McCormick v. Williams, 54 Iowa, 50; 
S. C., 6 N. W. Rep. 138, the note was transferred by 
the officer after maturity, and it was held that his 
transferee acquired no title or interest in the note. 
The authorities cited establish, we think, that a per- 
son who acquires a promissory note after maturity ac- 
quires no better right or title than the party had from 
whom he obtainedit. And on principle we think this 
must be so. Thepurchase of paper by the indorsee 
must be in the usual course of business. By this is 
meant according to the customs and usages of com- 
mercial transactions. If the paper is purchased be- 
fore maturity it issucha transaction. Kellogg v. Cur- 
tis, 69 Me. 212. If paper is purchased after maturity 
it is not in accordance with commercial transactions. 
It is dishonored and regarded with suspicion; and if 
the maker can avail himself of equities and defenses 
he could not have doneif the paper had been acquired 
before maturity, we are unable to see why the owner 
may not do so; thatis, he may pursue it and recover 
it from any one in the same manner and to the same 
extent as he can other personal property. Sup. Ct. of 
Iowa, June 6, 1884. Wood v. McKean. Opinion by 
Seevers, J. (19N. W. Rep.) 


——_+ —___ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, Oct. 28, 1884: 

Judgment reversed, new trial granted, costs to abide 
the event—John J. Landers,respondent,v. Frank Street 
Methodist Church, appellant; John Cassidy and 
another, respondents, v. Bolton Halland others, ap- 
pellants.——Judgment affirmed—The People, respond- 
ents, v. Elsie Ryland, appellant. ——Order of General 





Term reversed; that of Special Term affirmed, with 
costs—First National Bank of Oswego, appellant, v. 
John Dunn and another, respondents; Second Na- 
tional Bank of Oswego, respondent, v. John Dunn, 
appellant.——Judgment affirmed, with costs—Peter D. 
Platz, respondent, v. City of Cohoes, appellant; Hugh 
Dillon, appellant, v. Sixth Avenue Railroad Company, 
respondent; William Green, appellant, v. John Banta, 
impleaded with Edward Clark, respondent.—Mo- 
tion to open default granted on payment of $20—Sam- 
uel F. Edwards, appellant, v. New York and Harlam 
Railroad Company, respondent.—Motion to open 
default granted, without costs to either party; printed 
cases to be served within five days after entry of this 
order—George Jackson and another, respondents, v. 
Horace D. Tupper and another, appellants. —Motion 
to correct remittitur denied without costs—Herman 
Veeder v. Norman H. Galusha and others. ——Motion 
toamend return granted without costs—Patrick H. 
Whelan, respondent, v. Ansonia Clock Company, ap- 
pellant.——Motion denied without prejudice to ap- 
plication for additional time upon the argument on 
appeal from the order—In re Application of Union 
Ferry Company of Brooklyn, to acquire title. 


NOTES. 


A LEGAL LAMENT. 


Arr—“‘Ye Mariners of England. 
Ye litigants of Ireland 
Who doze at home in ease, 
Ah, little do you think upon 
The smallness of the fees 
Which, after all our wit and wile, 
Our dash and splash and ‘‘ go,” 
We take from the cake 
Where the legal currants show, 
While the mighty judge bethunders ‘‘ fudge," 
And the grand old bigwigs blow. 


Ye litigants of Ireland! 
Oh, did you know what lies 

We're apt to tell on your behalf. 
You could not then despise 

The men who do their best for you, 
Thro’ toil and moil and woe, 

And catch or else snatch 
From the talons of the foe 

A verdict true that tells for you 
Howe’er the bigwigs blow. 


Ye litigants of Ireland, 
We make no false pretence, 
We're not devoid of mother wit, 
Perhaps we are of pence; 
But we'll ask you (the task you 
Will find an easy one), 
When we're named and defamed, 
Slay the offspring of a gun, 
Who has sneared at our beard, 
And then—why then, cut and run. 
—By the late John Rea, from the Irish Law Times. 
The American Law Review for September- October 
contains the following leading articles: Corporate 
Taxation, by Edward C. Moore, Jr.; Sunday and Sun- 
day Laws, by J. G. Woerner; Law Reforms in Ger- 
many, by C. W. Ernst; Suing the State, by George M. 
Davie; Are Persons Born within the United States 
ipso facto Citizens thereof, by George D. Collins.— 
It seems to us that our digest-makers do not put half 
enough law under the head of *‘ Poor Law.” 
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CURRENT TOPICS. 

N interesting question of constitutional con- 
struction is under discussion in this State. 

Our constitution retires judges at the age of sev- 
enty, but provides that “the compensation of every 
judge of the Court of Appeals, and of every jus- 
tice of the Supreme Court, whose term of office 
shall be abridged pursuant to this provision, and 
who shall have served as such judge or justice ten 
years or more, shall be continued during the re- 
mainder of the term for which he was elected.” 
Being asked his opinion by the comptroller, Attor- 
ney-General O’Brien expresses the opinion that the 
service of ten years must have been wholly in the 
term abridged, and that the pension can in no case 
extend beyond four years. He says: ‘‘ The refer- 
ence throughout this entire provision is evidently 
to the single official term which is shortened by 
the limitation of age, and the ten years or more of 
judicial service, required in order to entitle the re- 
tiring judge to claim compensation for the re- 
mainder of his term, cannot be made up by resort 
to previous official terms during which he may 
have served. There is nothing in this section of 
the constitution to indicate that either the legisla. 
tors who proposed it or the people who adopted it 
had in mind cases where ten years or more of ser- 
vice might occur through the re-election of the in- 
cumbent. The word ‘term’ is used both at the be- 
ginning and the close of the sentence, and refer- 
ences in each case is made to the ‘term abridged.’ 
And when it declares that the compensation of the 
judge shall continue during the ‘remainder of the 
term for which he was elected,’ the natural and ob- 
vious meaning of the word ‘remainder,’ is what is 
left of the term after deducting therefrom the ten 
years or more of service. * * * Any other construc- 
tion would lead to results clearly not contemplated 
by the peopie when they adopted this provision. 
If the applicant for constitutional bounty under it 
is permitted to avail himself of years of service dur- 
ing previous terms, there is no limit to the time 
when such service shall have been rendered. If at 
any period during his lifetime, no matter how re- 
mote, he may have served as judge a number of 
years sufficient, with the fragment of the term of 
service abridged by the constitution, to make up 
ten years, he would be entitled to full compensa- 
tion for the remainder of the term for which he 
was elected, which might in some cases still have 
thirteen years torun. An interpretation yielding 
such unreasonable and illogical results ought not to 
be adopted unless imperatively required by the 
plainest language in the constitutional enactment.” 


We cannot agree with the attorney-general. We 


think the Constitution means just what it says, and 
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that if any judge shall have served ten years at any 
time he is entitled to the retiring pension on the 
abridgment of his final term. The pension is a re- 
ward for judicial service, no matter when rendered, 
and if the people do not want to bestow it, the 
remedy is easy—they need not elect a judge who 
cannot serve out his term. The attorney-general’s 
construction might operate very unequally, for a 
judge who had served only ten years might get the 
pension, and a judge who had served much longer 
might not get it. 


We have never seen the subject of the over- 
crowded state of the legal profession so sensibly 
commented on as in the following from the Phila- 
delphia Times, under the heading ‘‘ Too Many Law- 
yers:” ‘‘Out of the fifteen hundred lawyers in 
this city it is perfectly safe to say that not more 
than five clear $30,000 and upward a year, not 
more than thirty $10,000 and upward, not more 
than one hundred $5,000 and upward, and that 
more than one thousand of the whole number do 
not average $500 a year each from legitimate fees, 
When it is remembered that the majority of the 
latter class do not earn even that small amount, that 
all of them must defray office expenses, that many 
of them have no other means of subsistence, and 
that some of them must unavoidably be forced by 
extreme necessity to steal or starve, it is not to be 
wondered at that clients are so frequently found 
complaining of extortion, or that the pitiful specta- 
cle is occasionally seen of a lawyer sitting with 
bowed head, hopelessly dishonored, inside the crim- 
inal dock. The wonder is that so few unsuccessful 
lawyers, admonished by these examples, and by 
years of personal experience, amounting almost to 
practical starvation, ever seem to think of leaving 
the bar for some equally honorable pursuit, in 
which at least a decent living can be honestly and 
easily earned. But the greatest wonder is that 
when the universal voice of the profession bears tes- 
timony to the extreme difficulty of earning even a 
bare livelihood by the practice of the law, lawyers 
will go on multiplying in numbers as though the 
bar, like an omnibus, can never be so crowded as 
not to afford a precarious standing room for one 
more innocent. When any good printer on the 
Times can earn $1,000 a year by eight hours daily 
labor; when any competent and industrious carpen- 
ter or brick-layer or machinist can easily earn a lar- 
ger income than is earned by one-half of those al- 
ready at the bar, it is high time for young men who 
contemplate studying law to halt and consider well 
before attempting to elbow a way into the ranks of 
an already greatly overcrowded profession, in which 
so few fortunate ones can ever earn more than a 
decent living, after possibly a quarter of a century 
of incalculable toil and hardships, and in which, 
for the great majority, there is only the certainty 
of disappointed ambition and _ semi-respectable 
penury.” But the trouble is that so-called ‘ labor” 
is not deemed respectable by the crowd of young 
men pushing into the legal profession. Why do 
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not more of them go into the clerical profession? 
It is not nearly so crowded as ours, and indeed we 
hear constant complaint of a scarcity of ministers. 
We fear it is the chimerical idea of making money, 
or the unworthy idea of getting political prefer- 
ment that determines so many toward the bar. 


We have lately learned that a revolver may be a 
necessary for an infant, and now we are informed 
that a bicycle may be. Such was the finding of 
the jury in St. George’s Foundry Co. v. Duncan, 
the defendant being a professional bicyclist. This 
is much like holding a race horse a necessary for 
an infant horse-racer. But we have always sup- 
posed that stock in trade was not embraced in the 
description of necessaries. 


We have received a very handsome pamphlet, 
containing the ‘Constitution, By-laws and Pro- 
ceedings of the Grafton and Coos County Bar As- 
sociation, at its annual meetings held at Lancaster, 
December 29, 1882, and January 28, 1884.” This 
comes from New Hampshire. It contains several 
interesting papers and addresses, some poetry, and 
some very irreverent criticism of the 58th New 
Hampshire — not altogether undeserved, we should 
say. 


It will be seen from Mr. Theodore Bacon’s letter 
in another column that he disclaims the implication 
of the Century that he had delivered a recent dis- 
course on ‘‘ Lawyers’ Morals.” We had not forgot- 
ten that he had once read a paper on that subject 
before the Social Science Association, and one be- 
fore our State Bar Association, and we supposed 
that he had been reading another quite recently, 
and that was the reason why we spoke of him as 
having apparently taken the morals of lawyers in 
charge. Certainly we have never spoken evil of 
Mr. Bacon, and certainly we did read his paper two 
years ago, but we shall read it again with respect 
and pleasure, for he is a man always to be listened 
to with respect and pleasure, if not always with 
agreement, 





NOTES OF CASES. 

PRACTICE question of a good deal of inter- 

est to the profession was decided by Judge 
Westbrook at Special Term in September, in 
Bord v. New York Cent., etc., R. Co. The plaintiff 
had a verdict of $2,000 for the death of his son. 
The plaintiff moved for an extra allowance under 
section 3253, and asked that it be computed upon 
the sum awarded by the jury, with the interest 
thereon added from the date of the decedent’s 
death (January 19, 1877), which interest the clerk 
is required by section 1904 to ‘“‘add to the sum 
awarded ” by the jury, ‘‘and include it in the judg- 
ment.” The court said: ‘‘ The question which this 








motion presents therefore is upon what shall the al 

lowance be computed, upon the amount of the ver- 
dict only, or upon such amount with interest added 
from the date of the death? The language of the 
section (3253) giving the allowance, and which is 
applicable to this case, requires it to be computed 
‘upon the sum recovered.’ The claim of the plaint- 
iff was that ‘the sum recovered’ is the amount of 
the damages which he recovers by the action; 
while the claim of the defendant is that the ex- 
pression only refers to the amount awarded by the 
verdict. The point involved has not been directly 
decided to my knowledge, and must therefore be 
treated as an original question. In an action of 
this character when the plaintiff recovers, the jury, 
the court, or the referee, to whom the question is 
submitted, may award ‘such a sum not exceeding 
$5,000,’ as they or he deem or ‘ deems to be a fair 
and just compensation for the pecuniary injuries 
resulting from the decedent's death, to the person 
or persons for whose benefit the action is brought.’ 
The same section of the Code (1904), from which 
the quotation has just been made, further provides: 
‘When final judgment for the plaintiff is rendered, 
the clerk must add to the sum so awarded interest 
thereupon from the decedent’s death, and include 
it in the judgment. The inquisition, verdict, re- 
port or decision may specify the day from which 
the interest is to be computed; if it omits so to do, 
the day may be determined by the clerk upon affi- 
davits.’ From the section of the Code just referred 
to it seems reasonably clear that ‘the sum recov- 
ered’ in this action is not only the amount of the 
verdict, which represented the judgment of the 
jury as to what would be ‘a fair and just compen- 
sation for the pecuniary injuries’ to the plaintiff 
‘resulting from the decedent’s death,’ but also the 
interest upon such amount from the date of the 
death. That such interest is required by express 
statutory enactment to be added does not make 
such addition any thing other or different than a 
part of ‘the sum recovered.’ If the Code had au- 
thorized the jury to make the interest a part of the 
verdict, and that in fact had been done, the point 
that the allowance should be confined to the jury’s 
estimate of the ‘pecuniary injuries’ resulting from 
the death would not probably have been made. 
That the Code has by plain words made the inter- 
est a part of ‘the sum recovered,’ and has not left 
its allowance or non-allowance to the discretion of 
the jury, cannot alter or change the words of sec- 
tion 3253. That section does not provide that the 
allowance shall be based upon the amount of a ver- 
dict, a decision of a court, or the report of a ref- 
eree, but ‘upon the sum recovered.’ In other 


words the allowance shall be made upon the dam- 
ages which are awarded to the party by the action. 
These damages may be such only as a jury, a court 
orareferee may compute, or may be given solely 
by statute, or may depend, as in this case, partly on 
both; but whether given in either of the ways 
mentioned, so long as they represent ‘ the sum re- 
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covered,’ that sum, and no other, is the one upon 
which the allowance is to be computed.” 


In Mutual Life Ins. Co. of New York v. Allen, 
Massachusetts Supreme Court, October, 1884, Bos- 
ton Law Record, October 28, it was held that a 
wife, for whom her hushand has insured his life, 
may make a valid assignment of the policy toa 
creditor of the husband, who accepted the assign- 
ment in satisfaction, and had no insurable interest 
in the life of the insured. The court said: ‘‘The 
defendant Allen had no insurable interest in the 
life of Mr. Fellows, except as his creditor, and that 
interest ceased when he ceased to be a creditor by 
accepting the assignment in satisfaction of his 
debt, so that he is in the position of a bona fide as- 
signee of the policy for a valuable consideration 
without interest in the life insured, and the ques- 
tion is between him and the assignor, which has 
the equitable interest in the policy? The policy is 
acommon form of what is called life insurance, 
and is a contract by which the insurer, in consider- 
ation of an annual payment to be made by the as- 
sured, promises tu pay to her a certain sum on the 
death of the person whose life is insured. To pre- 
vent this from being void as a mere wager upon 
the continuance of a life in which the parties have 
no interest, except that created by the wager itself, 
it 1s necessary that the assured should have some 
pecuniary interest in the life insured. It is nota 
contract of indemnity for actual loss, but a promise 
to pay a certain sum on the happening of a future 
event from which loss or detriment may ensue, and 
if made in good faith for the purpose of providing 
against a possible loss, and not as acloak fora 
wager, is sustained by any interest existing at the 
time the contract is made. 15 Gray, 249. Mrs. 
Fellows had an insurable interest in the life of her 
husband, and the policy was a valid contract to 
pay the sum insured to her upon the event of his 
death. 6 Cush. 282. This contract was a chose in 
action assignable by her. The policy was not ne- 
gotiable, and her assignment could not in this State 
pass the legal but only the equitable interest in the 
contract. The assignment was a contract between 
her and her assignee, to which the insurer was not 
a party. It purported to give to the assignee only 
the equitable interest of the assignor in that con- 
tract, the right to recover in the name of the as- 
signor the sum which should become due to her 
under it. The direction in the policy, that notice 
of an assignment of it should be given to the in- 
surers, had no effect upon the character of the as- 
signment, however its operation might have been 
limited had notice not been given. The assent of 
the insurer to the assignment would not make a 
new contract of insurance. The only effect would 
be to enable the assignee to enforce in his own 
name, instead of the name of the assignor, the 
rights she had under the contract. This distinc- 
tion between the assignment of the interest of the 
insured in a policy which is a contract between the 





assignor and the assignee only, and the transfer or 
renewal to a third person of a policy, is illustrated 
in the case of fire insurance. That is strictly a 
personal contract of indemnity to the assured, and 
he or his assignors in his name can recover only an 
indemnity for actual loss to him. It follows that 
where a purchaser of insured property would have 
the benefit of an unexpired term, it must be by a 
new contract with the insurer. The value and per- 
manency of the interest is material only as bearing 
on the question of whether the policy is taken out 
in good faith, and not as a gambling transaction. 
If valid in its inception it will not be avoided by a 
cessation of the interest. The mere fact that the 
assured himself has no interest in the life does not 
avoid or annul the policy. The second ruling was 
correct, and the fact that the assignee had no in- 
surable interest in the life does not avoid the assign- 
ment. It is one circumstance to be regarded in 
determining the character of the transaction, but 
is not conclusive of its illegality.” 


In Atchison, etc., R. Co. v. Thul, 82 Kans, 255, it 
was held that it is error to charge that expert testi- 
mony ‘should be received apd weighed with cau- 
tion.” The court said, by Valentine, J.: ‘‘ We 
think that such testimony should have been given 
due and proper weight, and should not have been 
‘received and weighed with caution.’ In the case 
of Carter v. Baker, 1 Sawyer, 512, the presiding 
judge laid down the following rule: ‘ The testi- 
mony of experts is to be considered like any other 
testimony; is to be tried by the same tests, and re- 
ceive just as much weight and credit as the jury 
may deem it entitled to, when viewed in connec- 
tion with all the circumstances,’ We think this is 
probably as good a general rule as any that could 
be adopted. Mr. Lawson, in his work on Expert 
and Opinion Evidence, page 240, states the rule as 
follows: ‘The testimony of experts is entitled to 
the same credit; is to be tested by the same rules 
as are applied to the evidence of other witnesses, 
and should have weight with the jury according to 
their opportunities and qualifications; but it is not 
conclusive.’ Mr. Rogers, in his work on Expert 
Testimony, page 65, § 42, makes the statement 
that ‘it is evident that the value of expert testi- 
mony depends on the learning and skill of the ex- 
pert, and on the nature of the subject of investiga- 
tion. If the subject of inquiry relates to the cause, 
nature or effect of disease, for instance, the opinions 
of eminent or learned physicians would be entitled 
to the very highest consideration.’ But in another 
part of the same section Mr. Rogers uses the very 
language, with the addition of the word ‘ great,’ 
which the court in the present case used in the 
foregoing instruction. Mr. Rogers says: ‘But in 
all cases the testimony of experts is to be received 
and weighed with great caution.’ This language 


just quoted might be proper in some cases, but it 
certainly cannot be proper in all cases, and it can- 
not be proper in the present case, 


We think the 
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language first quoted from Mr. Roger’s work on 
Expert Testimony is correct. The opinions of emi- 
nent and learned physicians and surgeons and ocu- 
lists are entitled to great consideration, at least 
where they have made a personal examination of 
the subject, as in the present case. * * * While 
many courts speak disparagingly of some kinds of 
expert testimony —that with regard to handwrit- 
ing, for instance — yet we think that all courts 
hold that the testimony of competent medical ex- 
perts is entitled to great respect and consideration. 
Pannell v. Commonwealth, 86 Penn. St. 260; Eggers 
v. Eggers, 57 Ind. 461; Cuneo v. Bessoni, 63 id. 524; 
Jarrett v. Jarrett, 11 W. Va. 584, 626; Thomas v. 
State, 40 Tex. 65; Pitts v. State, 43 Miss. 472, 480; 
Templeton v. People, 10 Hun, 357; Choice v. State, 
81 Ga. 424, 481; Flynt v. Bodenhamer, 80 N. C. 205; 
Getchell v. Hill, 21 Minn. 471; Wood v. Barker, 49 
Mich. 295, 298; Rogers on Expert Testimony, 268, 
269. * * * Inthe present case we think the 
expert testimony of the physicians and surgeons 
who were in fact appointed by the court, and who 
made a personal and professional examination of 
the plaintiff's eyes, is entitled to great considera- 
tion, and that the court below erred when it in- 
structed the jury that such testimony should ‘ be 
received and weighed with caution.’ ” 


a 


CONTRACT — “ FUTURES” — LEX LOCI CON- 
TRACTUS. 
NEW J&RSEY COURT OF ERRORS AND APPEALS, 
MARCH TERM, 1884. 


FLAGG Vv. BALDWIN.* 

Contracts for speculations in stocks upon margins, when the 
broker and the customer do not contemplate or intend that 
the stock purchased or sold shall become or be treated as 
the stock of the customer, but the real transaction is a mere 
dealing in the differences between prices—that is, in the 
payment of future profits or losses, as the event may be, 
are contracts of wager, dependent ona chance or cas- 
ualty. Such contracts, if made inthis State, are unlaw- 
ful, and securities given therefor are void by force of the 
provisions of “the act to prevent gaming.”’ Rev., p. 458. 

Such contracts, though made in another State, where they are 
to be presumed to be lawful and enforceable, will not be 
enforced here—at least against residents and citizens of 
this State—because their enforcement would violate the 
plain public policy of this State on the subject of gambling 
and betting evinced by the statute above mentioned. In 
this respect such contracts are excepted from the rule of 
comity which requires the enforcement by the courts of 
one State of contracts made ‘n another, if valid by the lex 
loci contractus. 

N appeal from a decree of the «chancellor, whose 

opinion is reported in Baldwin v. Flagg, 36N. J. 

Eq. 48. Opinion states the case. 

A, Q. Keasbey, for appellants. 

Cortlandt Purker, for respondent. 

Maatg, J. The bill in this case was filed for the 
foreclosure of a mortgage made by Jennie M. Flagg 
and William L. Flagg, her husband (who are the ap- 
pellants), to Abram F. Baldwin (who is the respond- 
ent) upon lands in this State, to secure the payment 
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of appellant’s bond. The bond and mortgage were 
dated August 26,1880. The bond was in the ordinary 
form of a money obligation, and was conditioned for 
the payment to respondent of $11,563.44, with interest, 
on demand. The mortgage recited that it was in- 
tended to secure the money which appellants had so 
bound themselves to pay, and that the amount of 
$11,563.44 was made up of $7,563.44, which was therein 
declared to be due from appellants to respondent, and 
of $4,000 to be security for future advances. 

From the proofs it appears that the sum of $7,563.44, 
so admitted to be due from appellants to respondent, 
was made up of different sums. One sum represented 
the loss which had been incurred by Mr. Flagg ina 
stock speculation which had been carried on by him 
and one Ripley with respondent, a stock broker in 
New York. Another sum represented losses incurred 
by Mr. Flagg in alike speculation carried on by him 
and respondent in joint account. Another sum rep- 
resented losses incurred ina like speculation originally 
carried on by Mr. Flagg with respondent, and after- 
ward transferred to and carried on by Mrs. Flagg, un- 
der the control and management of her husband, with 
respondent. The losses thus incurred were the result 
of stock dealings for these respective parties upona 
margin sometimes put up in cash,and in Mrs. Flagg’s 
case in her own note, which represented her mar- 
gin. 

The $4,000 of future advances were designed and 
intended as amargin for a continuance of the stock 
speculation of Mrs. Flagg to be carried on in her name 
under the management of her husband with respond- 
ent, and the advances contemplated by both parties 
were such as would coverand make good their losses 
therein, if any. 

Respondent’s books show that the bond and mort- 
gage were credited to Mrs. Flagg’s account for the sum 
of $11,563.44, and that account had been charged with 
the previous losses. It appears further that the specu- 
lative stocks carried in that account have all been 
closed out with the result of leaving a balancein Mrs. 
Flagg’s favor of $653.93. Since the mortgage entered 
into the account, the effect is that there is due thereon 
the sum of $10,909.51, with interest, and its foreclosure 
and the sale of the mortgaged premises must be con- 
ceded unless some of the defenses are sustained. 

The main defense goes to the validity of the bond 
and mortgage, and contests them on the ground that 
the contracts out of which they arose were wagering 
contracts, and illegal and void, and that the bond and 
mortgage securing an indebtedness arising solely from 
such cause are tainted with the same illegality, and 
cannot be enforced. 

In coming to the consideration of the question thus 
raised, it is obvious that it is important to determine 
at what place the contracts contested were made. 
For if they are New Jersey contracts, and subject to 
our law, the sole question is whether they are such 
contracts as are declared unlawful by the “‘ act to pre- 
vent gaming.”’ Rev., p. 458. Whileif they are con- 
tracts of another place it must be preliminarily deter- 
mined whether they are objectionable by the law of 
the place of contract; or if not, whether they will still 
be enforced by our courts. 

The evidence seems to leave no room for doubt that 
the contracts in question are contracts made and to be 
performed inthe State of New York. The transac- 
tions anterior to the execution of the bond and mort- 
gage took place wholly within that State. By the bond 
and mortgage the parties averred they resided in that 
State. The mortgagee did in fact reside there. The 
mortgage was acknowledged there. Delivery of the 
papers was made, and the remaining transactions took 
place there. Although the mortgage affected lands in 
this State, the above stated facts establish, according 
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toa long line of decisions, that the contracts were 
New York contracts. Cotheal v. Blydenburgh, 1 Hal. 
Ch. 17; S. C., id. 631; De Wolf v. Johnson, 10 Wheat. 
867; Dolman v. Cook, 1 McCart. 56; Campion v. Kille, 
id. 229; S. C., 2id. 476; Aiwater v. Walker,1(C. E. Gr. 
42. 

Where contracts of a particular kind are forbidden 
by the law of the State in which they aresought to be 
enforced, and the party seeking to enforce them relies 
upon the fact that they were made in a foreign State, 
and are valid contracts by the lex loci contractus, it has 
been held elsewhere that he is bound to aver and prove 
those facts. Thatcher v. Morris, 11 N. Y. 437. 

But the rule which seems to have been established 
in this State requires one who defends against a for- 
eign contract, if he relies on its being invalid by force 
of the lex loci contractus, to both set up and prove the 
foreignlaw. Campion v. Kille, ubi supra; Dolman v. 
Cook, ubi supra; Uhler v. Semple, 5C. E. Gr. 288. 

We have then to deal with transactions which took 
place within the State of New York, and must be pre- 
sumed to be governed by the laws of that State. What- 
ever may be the rule respecting the burden of setting 
up and proving the law of the foreign State under such 
circumstances, neither appellants nor respondent have 
furnished in their pleadings or proofs any information 
on the subject. In the absence of proof of the law of 
another State, the better opinion is, that at least with 
respect to States comprised in the territory severed 
from England by the revolution, the presumption is 
that the common law prevails. White v. Knapp, 47 
Barb. 549; Stokes v. Macken, 62 id. 145; Holmes v. 
Broughton, 10 Wend. 75; Thurston v. Percival, 1 Pick. 
415; Shepherd v. Nabors, 6 Ala.(N.S.) 631; Walker v. Wal- 
ker, 41 id. 353; Zhompson v. Monrow, 2 Cal. 99; Jnge v. 
Murphy, 10 Ala. 885; Norris v. Harris, 15 Cal.226; Titus 
v. Scantling, 4 Blackf. 89; Crouch v. Hall, 15 Ill, 263; 
Brown v. Pratt, 3 Jones (N. C.) Eq. 202. 

By the common law contracts of wager and similar 
coutracts were not objectionable per se. They were 
in fact enforced by the courts without any objection 
on the score of being dependent on a chance or cas- 
ualty. Courts did in some instances refuse to enforce 
such contracts, but only when the subject of the wager 
was objectionable, as tending to encourage acts con- 
trary to sound morals (Gilbert v. Sykes, 16 East, 150); 
or being injurious to the feelings or interest of third 
persons (Da Costa v. Jones, Cowp. 729), or against pub- 
lic policy or public duty. Atherfold v. Beard, 2 T. R. 
610; Zappenden v. Randall, 2B. & P. 467; Shirley v. 
Sankey, id. 130; Hartley v. Rice, 10 East, 22. 

It has not been urged, nor does there seem to be 
ground for contending, that the transactions in ques- 
tion were such as by the common law would not be en- 
forced. 

We are therefore required to determine whether 
these contracts, made in the State of New York, and 
presumed to be governed, as to their validity, by the 
doctrines of the common law, and not objectionable 
thereunder, are to be enforced in this State. 

The common law under which such contracts were 
enforceable has been here altered by the passage of the 
act against gaming above reterred to. By the first 
section all wagers, bets or stakes made to depend on 
any lot, chance, casualty or unknown or contingent 
event are declared to be unlawful. By the third sec- 
tion all bonds, mortgages, or other securities made or 
given, where the whole or any part of the considera- 
tion shall be for money laid or betted in violation of 
the first section, or for repaying money knowingly ad- 
vanced to help or facilitate such violation are declared 
to be utterly void. 

If the contracts now sought to be enforced would be 
obnoxious to these provisions of our statute, if made 
in this State, are we to enforce them because made in 


r ment. 





New York, where we are bound to presume the com- 
mon law exists unaltered ? 

The enforcement of a foreign law and contracts 
dependent thereon for validity, within another juris- 
diction and by the courts of another nation, is not to 
be demanded as a matter of strict right. It is permit- 
ted, if at allonly from the comity which exists between 
States and nations. Every independent community 
must judge for itself how far thiscomity ought to ex- 
tend. Certain principles are well nigh universally rec- 
ognized as governing this subject. It is everywhere 
admitted that a contract respecting matter malum in 
se, or a contract contra bonos mores, will not be en- 
forced elsewhere, however enforceable by the lex loci 
contractus. An almost complete agreement exists upon 
the proposition that a contract valid where made will 
not be enforced by the courts of another country, if 
in doing so, they must violatethe plain public policy 
of the country whose jurisdiction is invoked to enforce 
it, or if its enforcement would be injurious to the in- 
terest or conflict with the operation of the public laws 
of that country. Story’s Confl. Laws, § 244; 1 Add. 
Cont., § 241; Forbes v. Cochrane, 2 B. & C. 448; Grell 
v. Levy, 16 C. B. (N. 8.) 78; Hope v. Hope, 8 De G., 
M. & G. 731; 2 Kent Com. 475; Bank of Augusta v. 
Earle, 13 Pet. 519; Ogden v. Saunders, 12 Wheat. 213; 
Blanchard v. Russell, 13 Mass. 1. This proposition has 
been announced and applied in our own State. Var- 
num v. Camp, 1 Gr. 826; Frazier v. Fredericks, 4 Zab. 
162; Moore v. Bonnell, 2 Vroom, 90; Bentley v. Whitte- 
more, 40. E. Gr. 462; Watson v. Murray, 8 id. 257; 
Union L. & E. Co. v. Erie R. Co., 8 Vroom, 23. 

Since the courts of each State must, at least in the 
absence of positive law, determine how far comity re- 
quires the enforcement of foreign contracts, it results 
that there is contrariety of view, and the proposition 
above stated is not universally admitted. Thus in 
New York a contract made in Kentucky, under a law 
of that State, establishing a lottery for the benefit of 
a college, was upheld, notwithstanding the law of New 
York prohibiting lotteries. Com. of Ky. v. Bassford, 
6 Hill, 526. 

Chief Justice Nelson limited the cases of contracts 
not enforceable, though valid where made, to such as 
are plainly contrary to morality. He gave no consid- 
eration to the doctrine elsewhere settled, that excludes 
from enforcement contracts opposed to the public pol- 
icy or violative of a public law of the place of enforce- 
In this view he seems to be sustained by the 
Court of Appeals. Thatcher v. Morris, 11,N. Y. 437. 

So in Massachusetts a contract arising out of a com- 
pleted sale of lottery tickets, in a State where such 
sale was lawful, was enforced by the courts, although 
such sale was there prohibited by statute. McIntyre 
v. Parks, 3 Metc. 207. But there was no discussion of 
principles by the court. 

The courts of this State have expressed and’enforced 
different views. Thusin Varnum v. Camp, 1 Gr. 326, 
the question of the validity of a foreign assignment for 
the benefit of creditors came before the Supreme 

Jourt. The assignment was made in New York, and 
was assumed to be valid by the law of that State. It 
created preferences, and by the law of this State was 
fraudulent and void. The assignment was held unen- 
forceable here. Chief Justice Ewing, whose opinion 
was adopted by the court, puts the decision distinctly 
upon the ground that the assignment was one in viola- 
tion of the policy of our laws, in hostility with their 
provisions, and which they declared to be fraudulent 
and void. 

In Bentley v. Whittemore, 4 C. E. Gr. 462, a similar 
question arose in this court, and the doctrine of Var- 
num v. Camp was restated and affirmed. The applica- 
tion of the doctrine was however limited to the pro- 
tection of the residents and citizens of this State, for 
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whose benefit its public policy was held to be adopted- 
With respect to non-residents or citizens of other 
States it was held that comity would require the rec- 
ognition of foreign assignments if valid where made. 
Watson v. Murray, ubi supra, was the case of a bill filed 
for an account of a partnership transaction in a lottery 
in another State, where such a transaction was claimed 
to be lawful. The bill was dismissed on the advice of 
Vice-Chancellor Dodd. His conclusion was that such 
a transaction, though valid where made, should not be 
enforced here, because it was in violation of a public 
law of this State, and within the exceptions to the rule 
of comity requiring the enforcement of foreign con- 
tracts. He furtber argued that lotteries are not only 
illegal, but are judicially considered to be im- 
moral. It is unnecessary to determine how far that 
view can be sustained. But with the conclusion ar- 
rived at I unhesitatingly agree. It is in accord with 
the decisions in Varnum v. Camp and Bentley v. 
Whittemore. It seems to me that no court can, on ful] 
consideration, deliberately adopt arule that will re- 
quire the enforcement of foreign contracts, violative 
of the public laws and subversive of the distinct pub- 
lic policy of the country whose laws and policy they 
are bound to enforce. No comitas inter communitates 
can compel such a sacrifice. 

The limitations on the rule laid down in Bentley v. 
Wiittemore do not come in question in this case. It 
appears that Mrs. Flagg was, in fact, a resident of this 
State at the time these contracts were made, and there 
is nothing to show a change of residence. 

We are brought then to the question whether our 
law against gaming is such a public law and establishes 
such a public policy as to require usto refuse to en- 
force foreign contracts in conflict with it in a case like 
that under consideration. I think this question must 
be answered in the affirmative. 

It is true that in Do/man v. Cook and Campion v. 
Kille, ubi supra, foreign contracts, valid by the law of 
the State where made, were enforced here, although 
by our law they were usurious and declared to be void. 
No consideration seems to have been given to the ques- 
tion whether our usury law was such a law and 
evinced such a public policy as required us to refrain 
from enforcing foreign contracts in conflict with it. 
As we have seen, that consideration led our courts to 
reject foreign assiguments violative of our laws where 
the interests of our own citizens were concerned. But a 
plain distinction at once presents itself between a usury 
law and a law regulating assignments for the benefit of 
creditors, ora law against gaming. One affects only 
the parties to the contract, and is framed for the pro- 
tection of the borrower. The others relate tothe pub- 
lic or classes of the public who are interested therein 
and affected thereby. 

But our law against gaming goes further than to 
merely prohibit the vice or avoid contracts tainted 
withit. It declares it unlawful, and so puts the con- 
tracts beyond the protection of the law or the right 
of appeal to the courts. The reason and object of the 
law are obvious. The vice aimed at is not only injur- 
ious to the person who games, but wastes his property, 
to the injury of those dependent on him, or who are 
to succeed to him. It has its more public aspect, for if it 
be announced that a trustee has been false to his trust, 
or a public Officer has embezzled public funds, by com- 
mon consent, the first inquiry is whether the defaulter 
has been wasting his property in gambling. 

In my judgment, our law against gaming is of such 
a character, and is designed for the prevention ofa 
vice, producing injury so widespread in its effect, the 
policy evinced thereby is of such public interest that 
comity does not require us to here enforce a contract, 
which by that law is stigmatized as unlawful, and so 
prohibited. 





It remains to determine whether the enforcement of 
these contracts will conflict with the provisions of this 
statute and the public policy thereby established. If 
so, it must be for the reason that the mortgage secures 
an indebtedness arising out of transactions that are 
wagers. 

In considering this question, care should be taken 
not to trench upon legitimate and proper enterprises. 
The act is not intended to interfere with the right of 
buying and selling for speculation. 

Theline is to bedrawn between what is legitimate 
speculation and what is unlawful wager. When prop- 
erty is actually bought, whether with money or with 
credit, the purchaser and owner may lawfully hold it 
forafuture rise and risk a future fall. With such 
transactions the Iaw does not pretend to interfere, 
They are within the line of lawful speculation. 

But when either without any disguise or undera 
guise which stimulates such legitimate enterprises, 
the real transaction is a mere dealing in the differen- 
ces between prices, i. e., in the payments of future 
profits or future losses, as the event may be, then in 
my judgment, the line which separates lawful specula- 
tion from illegal wagering is crossed, and the contract, 
under our law, becomes unlawful, and the securities 
for it void. 

This proposition is sustained by all the cases, 
without an exception, that I can discover. The 
only disagreement relates to the application of the 
doctrine. 

Thus in New York, the Court.of Appeals, in Kings- 
bury v. Kirwan, 77 N. Y. 612, declared that a contract 
forthe purchase and sale of property would bea 
wagering contract, if it was the understanding that 
the property should not be delivered, but that only 
the difference in the market price should be paid and 
received. 

In Bigelow v. Benedict, 70 N. Y. 202, the same view 
had been expressed, and it was also held that although 
the form of the contract was unobjectionable, yet if 
in fact it was a mere cover for betting on the future 
price of a commodity, and no actual sale or purchase 
was intended, the contract was one of wager. 

It is true that the same court has determined, though 
against the protest of able and distinguished judges, 
that between the broker purchasing on a margin and 
his customer, the relation of principal and agent and 
of pledgor and pledgee exists. Markham vy. Jaudon, 
41 N. Y. 235; Baker v. Drake, 66 id. 518; Gruman v. 
Smith, 81 id. 25. 

It has been there held that a broker can recover 
from his customer deficiencies arising from sales of 
stocks bought ona margin, and that where, upon a 
margin, a broker made ‘‘short sales’’ of stock, which 
he borrowed for that purpose, he might recover of his 
customer what was expended in replacing the bor- 
rowed stock. Wicks v. Hatch, 62 N. Y.535; Knowlton 
y. Fitch, 52 id. 288. But in these cases it does not seem 
to have been contended that the contract was a mere 
cover for wager. Such contention was made in King- 
bury v. Kirwan and Bigelow vy. Benedict, but it was 
held that there was no sufficient evidence that the 
transactions were not real. Upona review of all the 
cases in New York, they establish, in my judgment, 
the correct doctrine that a contract relating to differ- 
ences only would be a wager contract. But they also 
hold that dealings on margin are not to be considered 
as dealings in mere differences. If in any case, evi- 
dence sufficient to show that the margin dealings were 
mere covers for dealings in differences was produced, 
then upon the principles there laid down, the contracts 
would be wagers. 

In thecourts of Pennsylvania, the same principles 
have been often enunciated. Thus in Smithv. Bouvier, 
70 Penn. St. 325, the court approved a charge to a jury 
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which left to them to say whether the transactions em- 
braced in the case were bona fide or were mere covers 
for gambling operations. See also Fareira v. Gabell, 89 
Penn. St. 89. 

And in general, whenever the verdict of a jury es- 
tablished, or the evidence required the court to hold, 
that the transactions, however correct in point of 
form, were mere dealings in differences, they were de- 
clared to be wagers. Brwa’s Appeal, 55 Penn. St. 294; 
Kirkpatrick v. Bonsall, 72 id. 155; Maxton v. Gheen, 75 
id. 166; North v. Phillips, 89 id. 250; Dickson v. Thomas, 
97 id. 278; Ruchizky v. De Haven, id. 202; Patterson's 
Appeal, 16 Rep. 59. 

The point of divergence between the New York and 
Pennsylvania cases is upon the relation existing be- 
tween the customer and the broker who is managing a 
speculative account upon a margin. The New York 
cases treat the broker asa mere agent, and so as a 
pledgee of the stocks purchased on such an account. 
This result was reached by a divided court, Justices 
Grover and Woodruff delivering vigorous dissenting 
opinions. The latter especially points out in a per- 
spicuous, and in my judgment, convincing way, the 
plain difference between a stock broker dealing on 
margius and a broker or agent in ordinary transac- 
tions. Markham v. Jaudon, 41 N. Y. 256. 

In Pennsylvania, it is held that one who enters into 
a stock speculation on margins, with astock broker, is 
to be considered as dealing with the broker as a prin- 
cipal, und not as an agent. Ruchizky v. De Haven, 
supra. This view is, in my judgment, entirely cor- 
rect. The customer who deals on margins knows no 
other person in the transaction but the broker. He has 
no claim upon, and is subject to no liability to any 
other person whatever. 

The same doctrine has been announced by the Su- 
preme Court of the District of Columbia (Justh v. 
Holliday,’ 2 Mack. 346), and by the United 
States Circuit Court in the District of Kansas. Cobb 
v. Prell, 22 Am. L. Reg. (N. S.) 609. To the latter case 
a note is appended, discussing the subject and collect- 
ing many cases. 

In Grizewood v. Blane, 11 C. B. 526, it was held that 
a colorable contract for the sale and purchase of rail- 
way shares, when neither party intendsto deliver or 
accept the shares, but merely to pay differences ac- 
cording to the rise and fall of the market, was a gam- 
ing contract, within the 8and 9 Vict., ch 109, § 18, 
which declares contracts by way of gaming and wager- 
ing void, and forbids recovery of any money won ona 
wager. The subsequent case of Thacker v. Hardy, 4 Q. 
B. Div. 685, does not shake the authority of Grizewood 
v. Blane, but expressly approves it. Since however, 
in the case of Thacker v. Hardy, a broker was permit- 
ted to recover of his customer indemnity for contracts 
entered into on a speculative account, although the 
broker knew the customer did not intend to accept 
the stock bought or deliver the stock sold for him, but 
expected the broker to so arrange matters that noth- 
ing but differences were to be payable by him, it has 
been much relied on by respondent’s counsel. But in 
that case the broker was treated as a mere agent en- 
tering into contracts for his principal, and so entitled 
to indemnity against any personal liability thereon. 
The ground of deeision was that the contract, as be- 
tween the customer and the other principal (the stock 
broker being treated as mere agent), was at the most 
void, but not illegal, and that the broker’s right of in- 
demnity was not affected thereby. Thus, Lindsley, 
J., by whom the case was tried without a jury, says 
that: “If gaming and wagering were illegal, I should 


be of opinion that the illegality of the transactions in 
which the plaintiff and defendant were engaged, would 
have tainted, as between them, whatever plaintiff had 
done in furtherance of their illegal designs, and would 





have precluded him from claiming, in a court of law, 
any indemnity from the defendant in respect of lia- 
bilities incurred.”” He points out that it had been 
held underthe English act of 8 and 9 Vict., above 
cited, that although gaming and wagering contracts 
could not be enforced, they were not illegal. He draws 
the conclusion jhat the acts of the broker, not being 
in furtherance of an illegal transaction, and being di- 
rected by the customer, entitled him to indemnity 
against loss thereby. On appeal, the views of the trial 
judge were approved. 

It will be observed that our statute declares such 
contracts notonly void, but unlawful, and further, 
that the relation of agency between the customer and 
broker, in such transactions on which the decision was 
grounded, is not, by the weight of authority in this 
country, recognized as the real relation of the parties. 
For reasons above given, I think it clear that the 
customer and broker, in these margin transactions, 
deal as two principals, and not as principal and 
agent. 

My conclusion is that these transactions, so far as af- 
fected by our law against gaming, are to be examined, 
to discover their real nature, and if however unob- 
jectionable their form may be, the real contract is 
merely in respect to differences, the contract is a wa- 
ger, both void and unlawful. 

On examining the transactions in question in this 
cause, with a view to discover their real character, I 
am compelled to the conclusion, that however they 
may have been made to imitate real transactions, they 
were in fact mere wagers. Ituever was contemplated, 
intended or agreed, by either party, that the stocks 
purchased or sold were to become or to be treated 
as the stocks of appellants. Thereal contract dis- 
closed by the evidence was to receive and to pay dif- 
ferences. 

All the transactions were upon margins. They com- 
menced by Flagg’s depositing $1,000 with respondent, 
when he agreed to open the account, which was wholly 
a speculative account. Afterward Flagg deposited 
$300 more. Then the wife’s note for $4,500 was put in, 
and the account transferred toher name. Finally the 
bond and mortgage were given. 

Upon these advances the purchases were very large. 
Respondent testifies that upon the margin of $1,300, 
stocks of a cash value of about $450,000 were purchased 
for the account between January 28 and June 16, 
1880. After the account was transferred to Mrs. 
Flagg’s name, stocksto an amount between $600,000 
and $700,000, were purchased between June 16, 1880 
and March 17, 1881. Thus in less than fourteen months 
purchases aggregating over $1,000,000 were made. Ac- 
cording to Flagg’s statement, the account once held 
one thousand three hundred shares, of a par value of 
$1,300,000. 

The certificates of the stocks were never transferred 
or delivered to appellants. 

These enormous transactions were far beyond the 
ability of appellants at any time, and were known te 
be so. It appears that respondent was notified that 
the first advance was all that Flagg had to speculate 
with. The wife’s note, and subsequently her bond and 
mortgage, were resorted to with the avowed purpose 
of binding her separate property. Respondent admits 
that he was informed and knew that Flagg was 
speculating for all that Mrs. Flagg and! he had in the 
world. 

Under such circumstances, it isjidle to pretend that 
there was or could be any hope or expectation that ap- 
pellants were to take or could be required to take these 
vast amounts of stock. For respondent to have ten- 
dered them, and demanded payment for them, would 
have been absurd inthe extreme. The whole circum- 
stances show that no such right to tender entered into 
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the transaction. On the contrary, the contract plainly 
was that ifthe stocks bought advanced, the protit 
was to be realized bya sale. If they declined, the 
remedy of respondent to save himself was by a Sale. 
The settlement was to be of the profits and losses thus 
ascertained. 

If inthe absence of express stipulation, the recipro- 
cal rights of tendering and demanding this stock 
would be presumed to enter into such a contract, the 
whole circumstances corroborate the testimony of 
Flagg, who swears that it was expressly under- 
stood that there was not to be any actual delivery of 
stocks, and that he should not be required to, pay for 
them. 

In the able opinion below, much stress is laid on the 
fact that the purchases and sales for this account were 
actually made by respondent. He so testifies, and 
produces vouchers in corroboration of his statement. 
That the transactions were very large, and upon a 
petty advance, is not sufficient probably to permit us 
to reject this positive statement. But assuming it to 
be true that respondent actually purchased or sold 
every share of stock in this account, Iam unable to 
perceive how the circumstance affects the conclusion 
in this case. If respondent was the mere agent of the 
appellants in transactions with third parties, there 
might be some significance attached to it. But such is 
not, as we have seen, the real nature of the relation 
between the parties. They were dealing, as to this 
transaction, as principals, and it wasa matter of in- 
difference whether respondent owned or bought the 
stock he agreed to carry. The transaction was pre- 
cisely like that which Judge Woodruff, in the disseut- 
ing opinionin Markham v. Jaudon, characterized as 
‘an executory agreement for a pure speculation in the 
rise and fall of stuck, which the broker, on condition 
of indemnity against loss, agrees to carry through in 
his own name and on his own means or credit, ac- 
counting to him (the customer) for the profits, if any, 
and holding him responsible for the losses.’’ Such an 
agreement is within the principles above referred to,a 
wager. 

Nor is the result altered by the fact that the broker 
has or attempts to retain perfect indemnity against 
loss on his part. As I interpret the transactions, re- 
spondent, in consideration of commissions and inter- 
est on advances, agreed to buy and hold stock in an- 
ticipation of a rise; or to sell stock of his own, or bor- 
rowed for that purpose, in anticipation of a fall. The 
agreement required him to pay the profits of the trans- 
action, which would otherwise be his, to appellants. 
On the other hand, appellants, in consideration of his 
thus carrying the stock bought, or providing the stock 
sold, agreed that in case of a rise or fall to a certain 
amount, the stock should be closed out, and the loss, 
which otherwise would fall on respondent, should be 
paid by them to him. This bargain contained all the 
elements of a wager. Itis not less a wager because 
one ofthe parties obtained a guaranty for the per- 
formance of the bargain by the other party. 

For these reasons my conclusion is that the trans- 
actions in question were wagers withiu the meaning of 
our law; that the securities given for them would be 
absolutely void if the contracts were made in this 
State; that although made in a foreign State, and not 
objectionable by the law which must be presumed (in 
the absence of proof) to govern them, they will not be, 
and ought not to beenforced in this State between 
these parties, because to enforce them would be op- 
posed to a public policy on this subject of the vice of 
gaming, perspicuously shown by our law on that sub- 

ect. 
. The decree below must be reversed, and a decree en- 
tered dismissing the bill. Appellants are entitled to 
their costs. 





CITIZENSHIP OF A PERSON BORN IN 
UNITED STATES OF CHINESE PARENTS. 


THE 


UNITED STATES CIRCUIT COURT OF CALIFORNIA. 
SEPTEMBER 29, 1884. 


In THE MATTER OF LOOK Tin SING, ON HABEas 
Corpus. 


A person born within the United States of Chinese parents re- 
siding therein, and not engaged in any diplomatic or offi- 
cial capacity under the Emperor of China, is a citizen of 
the United States. 

Persons are subject to the jurisdiction of the United States 
who are within their dominions and under the protection 
of their laws, with the consequent obligation to obey 
them when obedience can be rendered; but only those who 
are thus subject by their birth or naturalization are 
within the terms of the amendment. The jurisdiction 
over these latter must at the time be both actual and ex- 
clusive. Persons excepted from citizenship, notwith- 
standing their birth or naturalization in the United 
States. 

Previous to this amendment, the general doctrine, except as 
applied to Africans brought here and sold as slaves, and 
their descendants, was that birth within the dominions 
and jurisdiction of the United States, of itself created 
citizenship. The amendment was adopted as an authori- 
tative declaration of this doctrine as to the white race, 
and also to do away with the exception as to Africans and 
their descendants. 

The acts of Congress of 1882 and 1884, restricting the immi- 
gration of Chinese laborers to the United States, are not 
applicable to citizens of the United States, though of 
Chinese parentage. No citizen can be excluded from the 
United States except in punishment for crime. 
PPLICATION for awrit of habeas corpus. 

opinion states the facts. 
Before Circuit Justice Field, Circuit Judge Sawyer, 
and District Judge Sabin.* 


T. D. Riordan and William M. Stewart, for peti- 
tioner. 


S. G. Hilborn, United States Attorney, Carroll 


Cook, Assistant United States Attorney, and John N. 
Pomeroy, for United States. 


The 


FrIetp, C. J. The petitioner belongs to the Chinese 
race, but he was born in Mendocino, in the State of 
California, in 1880. In 1879he went to China, and re- 
turned to the port of San Francisco during the pres- 
ent month (September, 1884), and now seeks to land, 
claiming the right to do so as anatural born citizen of 
the United States. It is admitted by an agreed state- 
ment of factsthat his parents are now residing in 
Mendocino in California, and have resided there for 
the last twenty years; that they are of the Chinese 
race, and have always been subjects of the emperor of 
China; that his father sent the petitioner to China, 
but with the intention that he should return to this 
country; that the father isa merchant at Mendocino, 
and is not here in any diplomatic or other official ca- 
pacity under the emperor of China. The petitioner is 
with out any certificate, under the act of 1882 or of 
1884, and the district attorney of the United States, 
intervening for the government, objects to his landing 
for the want of such certificate. 

The first section of the Fourteenth Amendment to 
the Constitution declares that ‘‘all persons born or 
naturalized in the United States, and subject to the 
jurisdiction thereof are citizens of the United States 





*Judge Hoffman did not sit on the hearing of this case, but 
he was on the bench when the opinion was delivered, and 
concured in the views expressed. 
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and of the State wherein they reside.” This language 
would seem to be sufficiently broad to cover the case 
of the petitioner. He isa person born in the United 
States. Any doubt on the subject, if there can be any, 
must arise out of the words ‘subject to the jurisdic- 
tion thereof.’’ They alone are subject to the jurisdic- 
tion of the United States who are within their domin- 
ions and under the protection of their laws, and with 
the consequent obligation to obey them, when obedi- 
ence can be rendered; and only those thus subject by 
their birth or naturalization are within the terms of 
the amendment. 

The jurisdiction over these latter must at the time 
be both actual and exclusive. The words mentioned 
except from citizenship children born in the United 
States of persons engaged in the diplomatic service of 
foreign governments, such as ministers and ambassa- 
dors, whose residence, by a fiction of public law, is re- 
garded as part of their own country. This extra-territo- 
riality of their residence secures to their children born 
here all the rights and privileges which would inure 
to them had they been born in the country of their 
parents. 

Persons born on a public vessel of a foreign country, 
whilst within the waters of the United States, and 
consequently within their territorial jurisdiction, are 
also excepted. They are considered as born in the 
country to which the vessel belongs. Inthe sense of 
public law, they are not born within the jurisdiction 
of the United States. 

The language used has also a more extended pur- 
pose. It was designed to except from citizenship per- 
sons, Who though born or naturalized in the United 
States, have renounced their allegiance to our govern- 
ment, and thus dissolved their political connection 
with the country. The United States recognize the 
right of every one to expatriate himself and choose 
another country. This right would seem to follow 
from the greater right proclaimed to the world in the 
memorable document in which the American Colonies 
declared their independence and separation from the 
British Crown, as belonging to every humau being— 
God-given and inalienable—the right to pursue his 
own happiness. The English doctrine of perpetual 
and unchangeable allegiance to the government of 
one’s birth, attending the subject wherever he goes, 
has never taken root in this country, although there 
are judicial dicta that acitizen cannot renounce his 
allegiance to the United States without the permis- 
sion of the government, under regulations prescribed 
by law; and this would seem to have been the opinion 
of Chancellor Kent when he published his commen- 
taries. But a different doctrine prevails now. The 
naturalization laws have always proceeded upon the 
theory that any one can change his home and allegi- 
ance without the consent of his government. And we 
adopt as citizens those belonging to our race, who com- 
ing from other lands, manifest attachment to our in- 
stitutions, and desire to be incorporated with us. So 
profoundly convinced are we of the right of these im- 
migrants from other countries to change their resi- 
dence and allegiance, that as soon as they are natural- 
ized they are deemed entitled, with the native- born, 
to all the protection which the government can ex- 
tend to them wherever they may be, at home or abroad. 
And the same right which we accord to them to be- 
come citizens here, is accorded to them as well as to 
the native-born, to transfer their allegiance from our 
government to that of other States. 

In an opinion of Attorney-General Black, in the 
case of a native Bavarian, who came to this country, 
and after being naturalized returned to Bavaria, and 
desired to resume his status as a Bavarian, this doc- 
trine is maintained. ‘There is,” he says, “ no statute 





or other law of the United States which prevents 
either a native or naturalized citizen from severing 
his political connection with this government, if he 
sees proper to do so in time of peace, and for a purpose 
not directly injurious to the interests of the country. 
There is no mode of renunciation prescribed. In my 
opinion if he emigrates, carries his family and effects 
with him, manifests a plain intention not to return, 
takes up his permanent residence abroad, and assumes 
the obligation of a subject to a foreign government, 
this would imply adissolution of his previous relations 
with the United States, and I do not think we could, 
or would, afterward claim from him any of the du- 
ties of a citizen.’’ Opinions of Atty. Gens., vol. 
9, 62. 

The doctrine thus stated has long been received in 
the United States as a settled rule of public law; and 
in the treaty of 1868 between China and this country, 
the right of man to change his home and allegiance is 
recognized as “‘inherent and inalienable. Art. 5, 16 
Stats. 740. Andinthe recital of an act of Congress 
passed nearly at the same time with the signing of the 
treaty, this right is assumed to be ‘‘a natural and in- 
herent right of all people, indispensable to the enjoy- 
ment of the rights of life, liberty, and the pursuit of 
happiness;”’ and in the body of the act, “any declara- 
tion, instruction, opinion, order or decision of any of- 
ficers of this government which denies, restricts, im- 
pairs or questions the right of expatriation,” is de- 
clared to be ‘inconsistent with the fundamental prin- 
ciples” of our government. 13 Stats. 223; Rev. Stat., 
§ 1999. 

So therefore if persons born or naturalized in the 
United States have removed from the country 
and renounced, in any of the ordinary modes of re- 
nunciation, their citizenship, they thenceforth cease to 
be subject to the jurisdiction of the United States. 

With this explanation of the meaning of the words 
in the Fourteenth Amendment, ‘‘ subject to the juris- 
diction thereof,’ it is evident that they do not ex- 
clude the petitioner from being a citizen. He is not 
within any of the classes of persons excepted from 
citizenship; and the jurisdiction of the United States 
over him at the time of his birth was exclusive of that 
of any other country. 

The clause as to citizenship was inserted in the 
amendment not merely as an authoritative declaration 
of the generally recognized law of the country so far 
as the white race is concerned, but also to overrule the 
doctrine of the Dred Scott case, affirming that persons 
of the African race brought to this country and sold 
as slaves, and their descendants, were not citizens of 
the United States nor capable of becoming such. The 
clause changed the entire status of these people. It 
lifted them from their condition of mere freedmen and 
conferred upon them, equally with all other native- 
born, the rights of citizenship. When it was adopted 
the naturalization laws of the United States excluded 
colored persons from becoming citizens, and the freed- 
men and their descendants, not being aliens, were 
without the purview of those laws. So the inability 
of persons to become citizens under those laws in no 
respect impairs the effect of their birth, or of the birth 
of their children, upon the status of either as citizens 
under the amendment in question. 

Independently of the constitutional provision, it has 
always been the doctrine of this country, except as ap- 
plied to Africans brought here and sold as slaves and 
their descendants, that birth within the dominions 
and jurisdiction of the United States of itself creates 
citizenship. This subject was elaborately considered 
by Assistant Vice-Chancellor Sanford in Lynch v. 
Clarke, found in the first volume of his reports. In 
that case one Julia Lynch, born in New York, in 1819, 
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of alien parents, during their temporary sojourn in 
that city, returned with them the same year to their 
native country, aud always resided there afterward. 
It was held that she was acitizen of the United 
States. 

After an exhaustive examination of the law, the 
vice-chancellor said that he entertained no doubt that 
every person born within the dominions and allegi- 
ance of the United States, whatever the situation of 
his parents, was a natural born citizen; and added, 
that this was the general understanding of the legal 
profession, and the universal impression of the public 
mind. In illustration of this general understanding 
he mentions the fact, that when at an election an in- 
quiry is made whether the person offering to vote isa 
citizen or an alien, if he answers that he isa native of 
this country the answer is received as conclusive that 
he is a citizen; that no one inquires further; no one 
asks whether his parents were citizens or foreigners; 
it is enough that he was born here whatever was the 
status of his parents. He shows also that legislative 
expositions on the subject speak but one language, and 
he cites to that effect not only the laws of the United 
States, but the statutes of a great number of the States 
and establishes conclusively that there is on this sub- 
ject a concurrence of legislative declaration with 
judicial opinion, and that both accord with the gen- 
eral understanding of the profession and of the pub- 
lic. 

Whether it be possible for an alien, who could be 
naturalized under our laws, to renounce for his chil- 
dren, whilst under the age of majority, the right of 
citizenship, which by those laws he could acquire for 
them, itis unnecessary to consider, as no such ques- 
tion is presented here. Nor is the further question 
before us whether, if he cannot become a citizen, he 
can, by his act, release any right conferred upon them 
by the Constitution. 

As to the position of the district attorney that the 
Restriction Act prevents the re-entry of the petitioner 
into the United States, even if he be acitizen, only a 
word is necessary. The petitioner is the son of a mer- 
chant, and nota laborer within the meaning of the 
act. Being acitizen, the law could not intend that he 
should ever look to the government of a foreign coun- 
try for permission to returnto the United States. 
And no citizen can be excluded from this country ex- 
ceptin punishment for crime. Exclusion for any 
otber cause is unknown to our laws and beyond the 
power of Congress. The petitioner must be allowed 
to land, and it is so ordered. 


~~ 


CIVIL DAMAGE ACT—LEGAL DEPENDENCY 
ESSENTIAL, 
SUPREME COURT OF VERMONT. 
Goop vy. Towns.* 

A legal dependency is necessary to constitute a right of action 
under the statute, R, L., § 3833, giving an action to one de- 
pendent on a person whose death was caused by intoxi- 
cating liquors illegally furnished; thus, if the action is 
brought by oneclaiming to be the widow of such person, 
it isincumbent on her to prove that her marriage was law- 
ful; or if by a child, that he was legitimate. 

The statute gives the right of action to one dependent on such 
intoxicated person for support. 

— given by R. L., § 3833. Trial by jury, Sep- 

tember Term, 1882, Windham county, Rowell, J. 
presiding. Verdict ordered for the defendants. The 
plaintiff offered to prove that the defendant Towns 





*To appear in 56 Vermont Reports. 








was the proprietor of a hotel in Bellows Falls; that he 
kept a barin his hotel, at which intoxicating liquor 
was sold, and that the defendant Sullivan tended the 
bar for him; that Sullivan unlawfully sold said liquor 
toone Peter Good, who drank such quantities of it 
that he died in consequence thereof. She also offered 
to prove that said Good was married to one Mary FE. 
Marcy in 1854, and that she lived with him as his wife 
till the summer of 1867, when she left him, and at the 
time of his death, in 1881, she was living in Worcester, 
Mass., with another man as his wife, between 
whom the ceremony of marriage was performed in 
1872; that no divorce had been granted to said Good 
or his wife; that the said Mary E. was not dependent 
on said Good for her support, and that she made 
no claim on his estate, and none on the defendants; 
that soon after said Good's wife left him he procured 
this plaintiff, Mary M., then about fourteen years of 
age, to work for him as bis housekeeper; that she lived 
with him as his wife till the time of his death; that at 
that time she was the mother of seven children, and 
two days after his death she gave birth to an eighth 
child, and that said Good was the father of said chil- 
dren; that after the birth of the first child the cere- 
mony of marriage was performed between the said Good 
and the said plaintiff, Mary M., and that she under- 
stood that he had been divorced from his first wife; that 
said Good acknowledged the seven born previously to 
his death to be his children, and furnished a home and 
support for them; that said Good treated and ac- 
knowledged said plaintiff, Mary M., as his wife in the 
community where they lived; that he had supported 
her, and would have contined to do so had he lived; 
and that she was dependent on him for support. Mary 
Kk. Good brought her action by her next friend, Mary 
M. Good. Inthis suit the plaintiff offered to prove sub- 
stantially the same facts that Mary M. did in her suit; 
and that she was the child, about thirteen years old, of 
the said Peter and Mary M. Good; that ever after her 
birth said Peter had acknowledged that he was her 
futher, and treated heras his child, furnished her a 
home, supported her, and would have continued to do 
so had he lived; and that she was dependent on said 
Peter for ber support. 
Bridgman & Weston and C. B. Eddy, for plaintiffs. 
James Burrett and L. M. Reed, for defendants. 


Roweuu, J. The first point made by the defend- 
ant is that the statute* gives a right of action, not to 
one dependent for support on the intoxicated person 
who dies or is disabled, but to one thus dependent on 
the person whom the intoxicated person kills or disa- 
bles; and such is the construction given to a similar 
statute in New Hampshire. Hollis v. Davis, 56 N. H.74. 
But in Richards v. Moore, heard at the January Term, 
1882, in Franklin county, this court held that the stat- 
ute gave a right of action to one dependent on the in- 
toxicated person, and we are not disposed to overrule 
that decision. 

The next question is, whatis the character of the 
dependency that gives this right of action? Plaintiffs 





*‘* Wien a person, by reason of intoxication, commits or 
causes an injury upon the person or property of another, a 
person who by himself, cierk or servant, unlawfully sold or 
furnished any part of the liquor causing such intoxication, 
shall be liable to the party injured for the damage occasioned 
by the injury so done,” ete. “Incase of the death or disa- 
bility of a person, either from such injury or in consequence 
of intoxication from the use of liquors so unlawfully fur- 
nished, a person who is in any manner dependent on such in- 
jured person for means of support, or a person on whom such 
injured person is dependent, may recover from the person un- 
lawfully selling or furnishing any such liquor the damage or 
loss sustained in consequence of such injury.” R. L., 2 3833. 
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contend that a dependency in fact is sufficient, though 
it may not be a legal dependency, and that here was a 
legal dependency in the case of the child at ail events. 
Defendants, on the other hand, contend that nothing 
short of a dependency that the party depended upon 
is legally bound to respond to is sufficient, and 
that here was no such dependency as to either plain- 
tiff. 

As to the plaintiff Mary M. Good, it needs no argu- 
ment to show that Peter Good was under no legal ob- 
ligation to her to support her. His marriage to her was 
void; and as between the parties thereto it imposed 
noue of the legal obligations of lawful matrimony. 
But as to third persons, a man who marries & woman, 
and holds her out to the world as his wife, cannot dis- 
charge himself from liability for necessaries supplied 
her by proving a previous lawful marriage to another 
woman stililiving. Watson v. Zhrelkeld, 2 Esp. 637; 
Robinson v. Nahon, 1 Camp. 245. But he is not liable 
for necessaries furnished her after separation, and 
ceasing to hold her out as his wife. Munro vy. De Che- 
mant, 4 Camp. 215. Soin Norwood v. Stevenson and 
Wife, cited in anote to Munro v. De Chemant from 
Andrews, 227, it was held that a plea by the husband 
that **they were never joined in lawful matrimony” 
was no bar to an action against him and his wife for 
her debt contracted when sole, for that a marriage de 
facto made him liable. 

As to the plaintiff Mary E. Good, she is an illegiti- 
mate child of the deceased; andas to sucha child it is 
clear that the common law imposes no liability on the 
father as such to support it. But heis liable on his 
express promise for its support. He is also liable on 
his implied promise, without an order of affiliation, 
provided he has adopted the child as his own and dc- 
quiesced in any particular disposition of it. But he 
may renounce the adoption and terminate the implied 
assumpsit. This is the result of the cases, English and 
American: Hesketh v. Gowing, 5 Esp. 131; Cameron v. 
Baker, 1 C. & P. 268; Nichole v. Allen, 3 id. 386; Furil- 
lio v. Crowther, 7 ID. & R. 612; Monecrief v. Ely, 19 
Wend. 405. Otherwise than this the father is not lia- 
ble except he be made so by an order of affiliation; and 


then his liability is not to the child, but is imposed | 


by way of helping the mother or indemnifying the 
town. 

It is true, as contended, that the language of the 
statute is broad, ‘‘in any manner dependent;”’ but af- 
ter all, we think it should be construed to mean a legal 
dependency only, the same as though it read “in any 
manner legally dependent.’’ If it is given greater 
scope than this there would be great difficulty in ad- 
ministering it. There would seem to be no stopping 
place short of including all possible cases of actual de- 
pendency, whatever the relation of the parties, and 
notwithstanding the absence of even a moral obliga- 
tion to support; and yet no one, we presume, would 
contend for so latitudinarian a construction of the 
statute. Shall we then stop at the utmost limit of 
moral obligations? But the law cannot determine 
whata moral obligation is, and takes no cognizance of 
them. Again by what rule shall damages be as- 
sessed in cases where, as here, no legal right has been 
lost? 

This is nota question on which much authority can 
be adduced, but the case of Dickinson v. North-Eastern 
&. Co., 2 H. & C. 735, is worth referring to. That was 
an action under the Civil Damage Act of 9 and 10 Vict., 
ch. 93, which provides that the action shall be for the 
benefit of the wife, husband, parent and child of the 
person killed. Price contended that ‘* child,’’ as used 
in the statute, included an illegitimate child; that 


the Legislature intended the right of action to be co- 
extensive with the moral obligation to support; and 
that the legal right to support could not be the test of 








what class of persons could maintain the action. But 


Pollock, C. B., said it was beyond all doubt that in 
the construction of that act the word “child”? meant 
legitimate child only; and arule for a’ new trial was 
refused. 
The result is in both cases, 
Judgment affirmed. 


—__..——————— 


NEW YORK COURT OF APPEALS ABSTRACT. 
WILL-—POWER OF SALE—DISCRETION OF EXECUTORS 
—WHEN COURT WILL NOT CONTROL.— The will of C. di- 
rected and empowered her executors to sell her real 
estate “for the best price that can be obtained for the 
same, and at such time or times as shall in their judg- 
ment be for the best interest of all concerned,” and 
the proceeds were given them in trust for the benefit 
of certain beneficiaries. Inan action brought about 
five years after the death of the testatrix, the removal 
of the only executor who qualified, because of alleged 
neglect of duty in omitting to comply with his provis- 
ion, the referee found that there had been no demand 
for the property, and its depreciation in value after the 
death of the testatrix was due to the state of the real 
estate market in the place where the property was sit- 
uated; that he had made all reasonable efforts to sell, 
without success, and that prior to the trial no offer had 
been made by any person to purchase. Held, that the 
relief sought was properly denied; that while the di- 
rection to sell was imperative, the time of sale was in 
the discretion of the executor, and his judgment, ex- 
ercised in good faith, was conclusive. The learned 
counsel for the appellants calls our attention to Dimes 
v. Scott, 4 Russell, 195, as decisive of this question. It 
lacks however an essential element found in the case 
before us. Inthe case cited the executors were di- 
rected by the testator to convert the personal estate 
into money and invest the proceeds in a way stated. 
The language of the will was imperative. In this the 
testatrix, as we have seen, directs her executors to sell 
the real estate of which she shall die seized, but leaves 
the time of sale to be determined by their discretion. 
This clause cannot be disregarded. In both cases the 
intent to have the land sold is absolute, but in the 
latter the testatrix relies upon the judgment of her ex- 
ecutor as to the time of sale, and whatever the court 
might think as to the expediency of an immediate 
sale, ora sale at some fixed time, its opinion cannot 
control the discretion of the executor in that respect. 
His judgment upon the question is conclusive if exer- 
cised in good faith. 1 Story’s Eq. Jur. (10th ed.), §§ 
169-170 a; Bunner v. Storms, 1 Sandf. Ch. 357; Han- 
cox v. Meeker, 95 N. Y. 528. In view probably of this 
rule the complaint charges such acts and omissions on 
the part of the acting executor, as would, if true, sub- 
ject him to the interference of a court of equity. But 
the allegations were put in issue, and the trial court 
has found not only that they were not proven, but on 
the contrary that the executor has at all times been 
ready and willing to sell the property in question at a 
fair price, and has taken the usual means, by advertis- 
ing and otherwise, to make that disposition kuown. 
Haight v. Brisbin. Opinion by Danforth, J. 
(Decided May 9, 1884.] 


NEGOTIABLE INSTRUMENT — DIVERSION — SALE 
IN MARKET OVERT — CONVERSION — PRACTICE — 


FACTS NOT FOUND.—(1) A promissory note made 
by D., payable to his order at defendant’s bank, 
was for a valuable consideration indorsed by him and 
delivered to B., at whose request it was discounted by 
defendant upon pledge as collateral of a $500 govern- 
ment bond belonging to plaintiff. At about the matu- 
rity of the note defendant, without the consent or 
knowledge of B. or plaintiff, upon receipt of a new 
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note, executed aud indorsed by D. 
amount, which contained the statement, ‘U.S. bond 
$500 collateral security,’ and upon payment of the in- 
terest cancelled the first note and surrendered it to D. 
Before maturity of the second note D. absconded; it 
not having been paid when due, defendant, without 
notice to B. or plaintiff, sold the bond in open market, 
appropriating sufficient of the proceeds to pay the 
note. In an action for the conversion of the bond, held, 
that defendant was liable; that before retaining the 
bound upon a new contract it should have required the 
consent of B. (2) Much of the argument of the learned 
counsel for appellant is founded upon the evidence in 
relation to facts not found by the referee,and asto which 
no finding was requested. In such a case they cannot 
be considered for the purpose of reversing the judg- 
ment. Thompson v. Bank of British North America, 
82N. Y.1. With the facts before us found upon suffi- 
cient evidence (Potter v. Carpenter, 71 N. Y.75; Stil- 
well v. Mutual Life Ins. Co., 72 id. 385) there is no error 
of law in the judgment appealed from. Burnap v. 
National Bank of Potsdam. Opinion by Danforth, J. 
[Decided May 9, 1884.] 


WILL—REPUGNANT CLAUSES—LIMITATION OVER— 
DEVISE OF ABSOLUTE ESTATE.—The will of W. gave 
to his wife the use of $4,000, which was about one-third 
of his estate, during life, with privilege in case the in- 
come therefrom should not be sufficient to support her 
to use sufficient of the principal for that purpose. To 
his daughter S. was given the residue of his estate. 
What remained of the $4,000 at the wife’s death, the 
will, in case of the death of the daugther be- 
fore the death of the wife thus provided: ‘All the 
property, both real and personal, that shall be left by 
my daughter at her death, which shall belong to me at 
my death, I give, together with what shall remain 
from the above mentioned $4,000, devise and bequeath 
to my beloved wife, to her use, her heirs and assigns 
forever.’’ The testator’s daughter S., which was his 
only child, died before him. In an action brought by 
collateral relatives, the heirs and next of kin of the 
deceased for a construction of the will, held, that it 
was the manifest intent of the testator to give to the 
survivor of the two legatees named his entire estate 
remaining undisposed of upon the death of the other, 
whenever that event should occur; that the gift to 
the wife, in case of her surviving the daughter, was 
not dependent upon the taking effect of the primary 
gift to the daughter, and while the language employed 
in making the latter gift would generally import an 
absolute estate, yet as such aconstruction would ren 
der inoperative the limitation over, and would defeat 
the manifest intent as above stated, it was the duty of 
the court to limit so as to render the whole will oper- 
ative and to effectuate the intent, and that therefore 
the widow was entitled to the whole estate. It was 
said by Andrews, J.,in Taggart v. Murray, 53 N. Y. 
236, ‘‘if upon acomparison of the different provisions 
of a will it is found to contain dispositions which are 
repugnant to each other, then it is the office of judi- 
cial interpretation to preserve, if consistent with the 
rules of law, the paramount intention of the testator, 
as disclosed by the instrument, although in so doing it 
may defeat his purpose in some subordinate and less 
essential particular.’’ In accordance with this princi- 
ple it was held in Terry v. Wiggins, 47 N. Y. 512,where 
a will devised to the testator’s wife ‘‘ all other real and 
personal estate and effects that I may die possessed of, 
for her own personal and independent use and main- 
tenance, with full power to sell or otherwise dispose of 
the same,’’ with a devise of the residue after his 
wife’s death, to trustees for purposes named, that the 
wife took a life estate only with power of disposition, 
and that the last clause created a valid remainder. We 
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do not think the case of Campbell v. Beaumont 
91 N. Y. 464, properly considered, at all conflicts with 
our view of the question now presented. In that case, 
asin this, the intention of the testator was sought 
after by an examination of the scope and meaning of 
all the provisions of the will, and the first devise was 
there in terms given for the ‘“ sole use benefit ’’ of the 
primary devisee. In view of that fact, and from the 
indefinite and inconclusive character of the language 
used in framing the provision, which was claimed to 
have created a remainder, it was held that it was not 
the intention of the testator to limit the absolute char- 
acter of the primary devise. See also McLean v. Free- 
man, 70 N. Y. 81; Downing v. Marshail, 23 id. 366. The 
following additional cases may be cited as supporting 
the general principle by which we have been con- 
trolled. Norris v. Beyea, 15 N. Y. 273; Smith v. Van 
Ostrand, 64 id. 278; Smith v. Bell, 6 Pet. 68, distin- 
guished. Wager v. Wager. Opinion by Ruger, C. J. 
[Decided Jane 3, 1884.] 


CONSTITUTIONAL LAW—“ DUE PROCESS OF LAW’’— 
LEGISLATURE MAY CHANGE REMEDY.—Sections 1421-5 
of the Code of Civil Procedure, providing for the sub- 
stitution of the sureties to an undertaking indemnify- 
ing a sheriff against alevy made by him as defendant 
in an action against him because of such levy, are not 
violative of the constitutional provision, prohibiting 
the taking away of the private property of a citizen 
without ‘‘due process of law.’” Amendment to U. 8S. 
Const., art. 4; State Const., art. 1,8 6. They simply 
change the form of the remedy of the owner of the 
property, which is nevertheless left substantial and ef- 
fectual. The power belonging to the State Legislature 
to regulate the civil procedure for the enforcement of 
rights authorizes it to say when an officer, acting un- 
der the requirements of that procedure may, and when 
he may not, be sued, provided only the citizen is not 
deprived of adequate remedy for any trespass or 
wrong. The doctrine ofthe Federal courts has gone 
so far as to hold that atax may be assessed without no- 
tice to the property-owner, and collected, although il- 
legal, and his possible remedy by an action in equity to 
restrain the collection of the tax was sufficient to save 
the enactment complained of from the condemnation 
of the fundamental law. McMillen v. Anderson, 95 
U. 8. 37. Herea wider and more abundant remedy 
exists, and we do not feel safe or justified in saying 
that the right to sue a specific individual isa constitu- 
tional right which cannot be taken away, although ad- 
equate and complete protection to the right of prop- 
erty is left. Foule v. Mann, 53 Iowa, 42; Craig v.Fow- 
ler, 59 id. 200; Sunberg v. Babcock, 16 N. W. Rep. 716, 
distinguished. Hein v. Davidson. Opinion by 
Finch, J. 

[Decided June 3, 1884.] 





UNITED STATES SUPREME COURT AB- 
STRACT. 





RAILROAD—RECEIVER—CURRENT EXPENSES—MORT- 
GAGE CREDITORS.—When acourt of chancery, in en 
forcing the rights of mortgage creditors, takes posses- 
sion of a mortgaged railroad, and thus deprives the 
company of the power to receive future earnings, the 
current earnings being used for the benefit of mort- 
gage creditors before current expenses are paid, the 
mortgage security is chargeable in equity with the 
restoration of the fund thus improperly diverted and 
applied to the use of the mortgage creditors. Fosdick 


v. Schall, 99 U. S. 252. We do not now hold any more 
than we didin Fosdick v. Schall, or Huidekoper v. 
Locomotive Works, 99 U. S. 260, that the income of a 
railroad in the hands of a receiver, for the benefit of 
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mortgage creditors who havea lien upon it under 
their mortgage, can be taken away from them and 
used to pay the general creditors of the road. All we 
then decided, and all we now decide is, that if current 
earnings are used for the benefit of mortgage creditors 
before current expenses are paid, the mortgage security 
is chargeable in equity with the restoration of the 
fund which has been thus improperly applied to their 
use. Burnham v. Bowen. Opinion by Waite, C. J. 
[Decided May 5, 1884.] 

MARRIAGE — DIVORCE — DOWER—LEX REI SITZ— 
OrEGON Cope, §§ 495, 497.—A divorce from the bond 
of matrimony bars the wife’s right of dower, unless 
preserved by the lex rei site. Barber v. Root, 10 Mass. 
260; Hood v. Hood, 110 id. 463; Rice v. Lumley, 10 
Ohio St. 596; Lainkin v. Knapp, 20 id. 454; Gould v. 
Crow, 57 Mo. 200;4 Kent Com. 54; 2 Bish. Mar. & 
Div. (6th ed.), §§ 706, 712, and cases cited. In each of 
the Massachusetts cases just referred to, the divorce 
was obtained in another State. The ground of thede. 
cision of the Court of Appeals of New York in Wait 
v. Wait, 4 N. Y. 95, by which a wife was held not to be 
deprived of her right of dower in her husband's real 
estate by a divorce from the bond of matrimony for 
nis fault was, that the Legislature of New York, by 
expressly enacting that ‘“‘in case of divorce dissolving 
the marriage contract for the misconduct of the wife, 
she shall not be endowed,” had manifested an inten- 
tion that she should retain her right of dower in case 
of a divorce for the misconduct of the husband. See 
also Reynolds v. Reynolds, 24 Wend. 193. The decis- 
ions of the Supreme Court of Pennsylvania in Colvin 
v. Reed, 55 Penn. St. 3875, and in Reel v. Elder, 62 id. 
308, holding that a wife was not barred of her dower 
in land in Pennsylvania by a divorce obtained by her 
husband in another State, proceeded upon the ground 
that in the view of that court, the court which granted 
the divorce had no jurisdiction over the wife. And see 
Cheely v. Clayton, 110 U. S. 701. Whethera statute of 
one State, securing or denying the right of dower in 
case of divorce, extends to a divorce in a court of 
another State, having jurisdiction of the cause and of 
the parties, depends very much upon the terms of the 
statute, and upon its interpretation by the courts of 
the State by the Legislature of which it is passed, and 
in which the land is situated. In Mansfield v. Mc- 
Intyre, 10 Ohio, 27, it was held that a statute of Ohio, 
which provided that in case of divorce for the fault of 
the wife she should be barred ‘of her dower, was inap- 
plicable to a divorce obtained by the husband in 
another State; and the wife was allowed to recover 
dower, upon grounds hardly to be reconciled with the 
later cases in Ohio and elsewhere, as shown by the au- 
thorities before referred to. In Harding v. Alden, 9 
Greenl. 140, a wife who had obtained a divorce in 
another State recovered dower in Maine under a stat- 
ute, which upon divorce for adultery of the husbard, 
directed ‘‘ her dower to be assigned to her in the lands 
of her husband in the same manner asif such husband 
was actually dead;’’ but the point was not argued, 
and in the case stated by the parties it was conceded 
that the demandant was entitled to judgment if she 
had been legally divorced. The statute of Missouri, 
which was said in Gould v. Crow, 57 Mo. 205, to ex- 
tend to divorces obtained in another State, was ex- 
pressed in very general terms: ‘If any woman be di- 
vorced from herhusband for the fault or misconduct 
of such husband, she shall not thereby lose ber dower; 
but if the husband be divorced from the wife, for her 
fault or misconduct, she shall not be endowed.”’ Under 
section 495 of the Oregon Code of Civil Procedure, as 
amended by the statute of December 20, 1865, provid- 
ing, that whenever a marriage shall be declared void or 
dissolved, the party at whose prayer the decree shall 
be made shall be entitled toan undivided third part 





in fee of the real property owner by the other party at 
the time ofthe decree, in addition to a decree for 
maintenance under section 497, and that it shall be 
the duty of the court to enter a decree accordingly, a 
wife obtaining a decree of divorce in a court of another 
State, having jurisdiction of the cause and of the 
parties, acquires no title in the husband’s land in 
Oregon. Bamford v. Bamford, 4 Oreg. 30; Wetmore 
v. Wetmore, 5id. 469; Hall v. Hall, 9 id. 452: Weiss v. 
Bethel,8 id.522; Oregon Code of Civ. Pro., 8§ 376,377,383. 
In Barrett v. Barrett, 5 Oreg.411,the suit was not to as- 
sert a title in real estate, but to enforce,out of the land 
fraudulently conveyed by the husband to his daughter, 
payment of the alimony awarded to this appellaut by 
the California decree of divorce, which was held in ac- 
cordance with the decisions of other courts to be so 
far in the nature of a debt, that the wife might sue the 
husband for it in another State, and might contest the 
validity of aconveyance of property made by him 
with the fraudulent intent of preventing her from re- 
covering the alimony. Barber v. Barber, 21 How. 582; 
Livermore v. Boutelle, 11 Gray, 217; Bouslough v. 
Bouslough, 68 Penn. St. 495. In De Godey v. De 
Godey, 39 Cal. 157, and in Whetstone v. Coffey, 48 Tex. 
269, the point decided was that land acquired by the 
husband or the wife during the marriage, the title in 
which by thelocal law vested in neither separately, 
but in both in common, continued to belong to both 
after the divorce, and that a division thereof between 
them, if not made by the decree of divorce, might be 
obtained by a subsequent suit for partition in the State 
in which the divorce was granted and the land was 
situated. Barrett v. Failing. Opinion by Gray, J. 
[Decided May 5, 1884.] 


FRAUD — JUDICIAL SALE OBTAINED BY, VOID — 
CREDITORS.—When a scheme is entered into to circu- 
late a fact that a large indebtedness of the succession 
to an estate exists in favor of the heirs, being suffi- 
cient to absorb the estate, and being secured bya 
mortgage; to depreciate the value of the estate so that 
the supposed indebtedness would cover it; to put forth 
claims to the estate which would complicate the title 
and affect the salable value of the land; and to procure 
judicial sale by which the title might be cleared of in- 
cumbrances, and the land divided among the heirs 
free from liability for the debts of the estate, and the 
sale is so accomplished, the property being appraised 
by incompetent persons at a grossly inadequate value, 
the sale is in fraud of creditors, and null and void. 
The most solemn transactions and judgments may, at 
the instance of the parties, be set aside or rendered 
inoperative for fraud. The fact of being a party does 
not estop a person from obtaining in a court of equity 
relief against fraud. It is generally parties that are the 
victims of fraud. The court of chancery is always 
open to hear complaints against it, whether commit- 
ted in pais or in or by means of judicial proceedings. 
In such cases the court does not act as acourt of re- 
view, nor does it inquire into any irregularities or 
errors of proceeding in another court; but it will scru- 
tinize the conduct of the parties, and if it finds that 
they have been guilty of fraud in obtaining a judg- 
ment or decree, it will deprive them of the benefit of 
it, and of any inequitable advantage which they have 
derived under it. Story’s Eq. Jur., §§ 1570-1573; Kerr 
on Fraud and Mistake, 352-353. This subject was dis- 
cussed in Gaines v. Fuentes, 92 U. S. 10; and Barrow 
v. Hunton, 99 id. 80. In the latter case, speaking of 
the proceeding in the Louisiana practice to procure 
nullity of a judgment, we said, “if the proceeding is 
merely tantamount to the common-law practice of 
moving to set aside a judgment for irregularity, or to 
a writ of error, or toa bill of review on appeal, it would 
belong to the latter category”’ (that is, a supplemen- 
tary proceeding, connected with the original suit), 
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“and the United States court could not properly en- 
tertain jurisdiction of the case. * * * Onthe other 
hand, if the proceedings are tantamount toa bill in 
equity to set aside a decree for fraud in the obtaining 
thereof, then they constitute an original and inde- 
pendent proceeding; * * * a new case arising 
upon new facts, although having relation to the valid- 
ity of an actual judgment or decree, etc.’’ In Jack- 
son v. Ludeling, 21 Wall. 616, it is said: ‘“‘A sale may 
have been conducted legally in all its process and 
forms, and yet the purchaser may have been guilty of 
fraud, or may hold the property as atrustee. In this 
case the complainants rely upon no irregularity of 
proceeding, upon no absence of form. The forms of 
law were scrupulously observed. But they rely upon 
faithlessness to trusts and common obligations, upon 
combinations against the policy of the law and fraudu- 
lent, and upon confederate and successful efforts to 
deprive them wrongfully of property in which they 
had a large interest, for the benefit of persons in whom 
they had a right to place confidence. Johnson v. 
Waters. Opinion by Bradley, J. 

[Decided May 5, 1884.] 


a 


MINNESOTA SUPREME COURT ABSTRACT 
NEGLIGENCE—CAUSING DEATH— PERSONAL REPRE- 
SENTATIVE MUST SUE.—The action is brought bya 
father to recover for the killing, through the alleged 
negligence of defendant, of his son, a child 17 months 
old, whereby the plaintiff, as he alleges, has been and 
will be deprived of the services of said son. The stat- 
ute provides: ‘A cause of action arising out of an in- 
jury to the person dies with the person of either 
party.” Gen. St. 1878, ch. 77,$1. Thisis only decla- 
ratory of the rule at common Jaw. Insurance Co. v. 
Brame, 95 U. 8S. 754, and cases cited; Carey v. Berk- 
shire R. Co., 1 Cush. 475. The statute (Gen. St. 1878, § 
2, ch. 77) creates a cause of action when death is caused 
by the wrongfulact or omissionof any party, and 
vests it in the personal representative,to wit, the exec- 
utor or administrator. No one else can sue upon it. 
Nash v. Tousley, 28 Minn. 5. Scheffer v. Minneapolis, 
etc., R. Co. Opinion by Gilfillan, C. J. 
[Decided May 31, 1884.] 


GARNISHMENT—ASSIGNEE IS NOT SUBJECT TO—CUS- 
TODIA LEGIS.—Under our statute, the assignee is not, 
by virtue of an assigument, garnishable in a suit 
against the assignor, unless at the date of service of 
the garnishee summons he has in his hands or under 
his control property, money, or effects belonging to 
the assignor, or owes the assignor some indebtedness 
absolutely, and without depending on any contin- 
gency. Gen. St. 1878, ch. 66., §$ 167, 170-172. After the 
property, money, or effects are assigned they no longer 
belong to the assignor, forthe assigument passes the 
entire legal and equitable interest therein to the as- 
signee. Donohue v. Stearns, 17 N. W. Rep. 381. That 
the assignment creates no such indebtedness as the 
statute cited speaks of, on the part of the assignee to 
the assignor, is apparent. To these statutory grounds 
for holding that the assignee is not garnishable is to be 
added the further insuperable objection, that under 
the assigument the property is in custodia legis, and 
therefore not to be reached by levy or garnishment. 
Upon the whole subject of the non-garnishability of 
the assignee, we refer to In re Mann, 19 N.W. Rep. 347; 
Legrise v. Pierse (Texas Sup. Ct.), 17 Reporter, 477; 
Colby v. Coates, 6 Cush. 558; Dewing v. Wentworth, 
11 id. 499; Drake Attach., §50; Donohue v. Stearns, 
supra. Lord v. Meacham. Opinion by Berry, J. 
[Decided May 1, 1884.] 





MUNICIPAL CORPO RATION—ORDINANCES— DELEGA- 
TION OF POWER—LEGISLATIVE ACT—CERTIORARI.—Thoe 
city council of Minneapolis has power to make reason- 
able regulations as to where, or within what parts of 
the city, the business of vending, dealing in, or dispos- 
ing of spirituous, vinous, fermented, or malt liquors 
may be carried on. This is a legislative power, which 
they must exercise themselves by ordinance passed in 
the manner prescribed by the city charter. They can- 
not delegate this power tothe mayor. A mere legis- 
lative act of municipal corporations cannot be reviewed 
on certiorari. Cases from New Jersey have been cited 
as going thatfar. The courts of that State have prob- 
ably extended the application of this writ further than 
those of any other State; but our attention has not 
been called to any case, even from that State, which 
goes as far as counsel claim. The cases of Camden y, 
Mulford and Carron v. Martin, 26 N. J. Law, 49, 594, 
cited by petitioner, do not go to any such length. All 
that was decided in the first case was that an ordinance 
authorizing anew improvement to be made, such as 
opening and paving new streets, and constructing 
sewers, by which the property of specific individuals 
may be directly taxed to defray the expense, wasa 
judicialact. In the second case it was merely held 
that the Supreme Court had a right to review on cer- 
tiovari the proceedings of corporations that do acts af- 
fecting the rights and property of individuals, which 
are judicial or quasi judicial in their nature. Dill. 
Mun. Corp., § 926, is also cited as authority that courts 
will on certiorari examine the proceedings of munici- 
pal corporations, whether legislative or judicial. But 
that learned author does not say so. He is simply 
stating the rule that certiorari will lie to review the 
proceedings of such corporations. But that he did 
not intend to convey the idea that mere legislative or 
ministerial acts could be thus reviewed is evident, for 
atleast tworeasons: First, not a single authority 
cited in support of the text sustains such a proposi 
tion. Second, the author immediately adds, by way 
of illustration: ‘Thus if no appeal or other mode of 
review be given, and if there be no statute to the con- 
trary, the legality of convictions in municipal courts 
will be reviewed on certiorari. So under the same cir- 
cumstances, and in the same way, the proceedings of 
muuicipal corporations in opening streets, in making 
local assessments, in levying taxes, in contested elec- 
tion cases, and the like will be examined and re- 
viewed to ascertain whether they are regular and le- 
gal,” all of which it will be found from an examination 
of the cases cited, have been held to be judicial acts. 
Matter of Wilson. Opinion by Mitchell, J. 

[Decided June 3, 1884 ] 


DAMAGES—CONTRACT—ASSUMING TO ACT AS AGENT 
—-IMPROVEMENTS MADE IN GOOD FAITH.—Defendant, 
wrongfully assuming to be the authorized agent of the 
real owner, induced the plaintiff to enter into the con- 
tract of purchase in question. In such cases the in- 
jured party has a remedy in the nature of an action 
on the case against the agent. 2 Kent Comm. *632; 
Story Ag., § 264. The pleadings are, we think, suffi- 
cient to support the action on this ground. The con- 
tract which is annexed to the complaint shows that de- 
fendant assumed to act as the duly authorized agent 
of the owner in making the sale, which is also alleged 
in the complaint and admitted in the answer; and the 
complaint also sufficiently shows that plaintiffs were 
thereby misled to their damage. It is not material 
that the contract fails to disclose the name of the 
owner. It is clear enough that defendant assumed to 
sell as agent, and not asowner. The plaintiffs took 
nothing by such unauthorized contract; and having 
been ejected from the premises at the suit of the 
owner, with the loss of improvements made in good 
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faith, the trial court properly held that they were en- 
titled to recover, in addition to the da:uages for the 
loss of their bargain, the amount expended in making 
such improvements. The contract itself provides thut 
the plaintiffs should build a house upon the lot within 
three months; and his loss in consequence of such ex- 
penditure is the natural and legitimate result of the 
unauthorized acts of the defendant. Skaaraas v. Fin- 
negan. Opinion by Vanderburgh, J. 

[Decided May 17, 1884.] 


SALE—WHEN CONDITIONAL AND NOT MORTGAGE— 
IMPEACHING WITNESS.—Where A. conveys land to B. 
by absolute deed, and B. at the same time executes to 
A. a bond or agreement conditioned to reconvey the 
land to A. upon payment of acertain sum of money 
at a time specified, the transaction between the parties 
upon this simple state of facts purports to be, and 
prima facie is, what is called a conditional sale and 
nota mortgage. Except in Pennsylvania, where a 
somewhat peculiar doctrine appears to prevail, an ex- 
amination of the adjudged cases will generally show 
that where a deed absolute anda simultaneous bond 
or agreement for reconveyauce have been held to con- 
stitute a mortgage, other facts have appeared in addi- 
tion to the simple facts of a deed and bond or agree- 
ment. Henley v. Hotaling, 41 Cal. 22; Haynie v. 
Robertson, 58 Ala. 37; 1 Jones Mortg., § 260 et seq. 
A mortgage is a security for something to be paid or 
performed; hence facts showing that a deed upon its 
face absolute is really intended as a security, show it 
to be a mortgage. Instances of this are where it ap- 
pears that there is a loan of money by the grantee to 
the grantor, whether evidenced by the grantor’s notes 
or by other express obligation, or even without any 
personal obligation of payment on the part of the 
grantor, and the purpose of the transaction embodied 
in the deed and bond or agreement for reconveyance 
is the repayment of a sum loaned, with or without in- 
terest. Belote v. Morrison, 8 Minn. 87 (Gil. 62); Hill 
v. Edwards, 11 Minn. 22 (Gil, 5); Holton v. Meighen, 
15 Minn. 69 (Gil. 50); Fisk v. Stewart, 24 Minn. 97; 
Benton v. Nicoll, id. 221. And see Flagg v. Mann, 14 
Pick. 467; Alstin v. Cundiff, 52 Tex. 453., So also if the 
deed was given for purposes of indemnity. Archam- 
bau v. Green, 21 Minn. 520. In such cases the bond or 
agreement for reconveyance is considered a defeas- 
ance, so that the transaction ls a mortgage, within the 
definition given by Chief Justice Shaw in Bayley v. 
Bailey, 5 Gray, 505, as a ‘‘ conveyance of real estate, or 
some interest therein, defeasible upon the payment of 
money or the performance of some other condition.” 
In considering whether a transaction by absolute deed, 
and simultaneous bond or agreement for reconvey- 
auce, is a mortgage or a conditional sale, the import- 
ant question is, what was the intention of the parties? 
Did they intend security or sale? This intention is to 
be ascertained by looking at the written memorials of 
the transaction, and its attendant facts and circum- 
stances. Cornell v. Hali, 22 Mich. 377; Aistin v. Cud- 
liff, supra; Smith v. Crosby, 47 Wis. 160; S. C., 2N. 
W. Rep. 104; Henley v. Hotaling, 41 Cal. 22; Edrington 
v. Harper, 3 J. J. Marsh. 353; Hill v. Edwards, supra ; 
Holton v. Meighen, supra. (2) There are authorities 
holding that impeaching witnesses must speak from 
their knowledge of the reputation, at the time of the 
trial, of the witnesses sought to be impeached. Chance 
v. Indianapolis, ete., Co., 32 Ind. 472; Rawles v. State, 
56 id. 433; Mitchell v. Com., 78 Ky. 219. But the better 
doctrine, and that supported by the weight of author- 
ity, and in our opinion by considerations of practical 
good sense, is that there is no inflexible rule confining 
the reputation (for truth and veracity) which may 
properly be given in evidence to impeach a witness, to 
his reputation at or very near the time of the trial at 





which he testifies; but that as respects this matter of 
time, it is for the court to receive or reject the pro- 
posed impeaching testimony, in the exercise of »sound 
discretion. Teese v. Huntingdon, 23 How. 2; Sleeper 
v. Van Middlesworth, 4 Denio, 431; Kelly v. State, 61 
Ala. 19; Rathbun v. Ross, 46 Barb. 127; Snow v. Grace, 
29 Ark. 131. There may be cases where it would be 
held that the trial court abused its discretion, but we 
perceive no occasion for so holding in the present in- 
stance. Buse v. Page. Opinion by Berry, J. 
[Decided May 22, 1884.] 
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NEW JERSEY COURT OF CHANCERY AB- 
STRACT.* 


MARRIAGE— SETTLEMENT — POWERS OF TRUSTEE-— 
REVUCATION CLAUSE.—Where a marriage sttlement 
authorizes and empowers the trustee to sell and invest 
and re-invest the trust property at the direction of 
the wife, and to pay over the income to her, with a 
provision that if she survives her husband the trustee 
is to re-convey the property to her, and it contains no 
revocation clause, she cannot, during her husband’s 
lifetime, require of the trusstee the payment of the 
proceeds of the sale of the trust property. Buchanan 
v. Paterson. Opinion by Runyon, Chancellor. 


TRUST—COURT WILL FOLLOW FUNDS.—On October 
26, 1881, one Baldwin, who was one of the executors 
and the general financial manager and custodian of 
the securities of an estate, and also the cashier of a 
National bank, purchased four bills of exchange for 
$6,535 each, dated October 16, 19 21 and 24, 1881, paya- 
ble in six months, which had been accepted by the 
drawees, and were made payable to the drawers and 
indorced by them. Baldwin, to pay for the bills, drew 
from the bank on his check as executor $25,000 from 
the deposit of the credit of the estate, and placed in 
the box containing the papers of the estate, usually 
kept in the cashier's desk in the bank, the four Crafts, 
with this memorandum attached: ‘Est. W. James, 
loan $25,000, October 26, 1881. C. Nuzgent&Co.” The 
proceeds of the drafts were applied to the drawer’s in- 
debtedness to the bank. The bank failed on October 
81, 1881, and the defendant was appointed receiver on 
November 2, 1881. He gave to the executors the box 
and all its contents, except the four drafts, which he 
kept, claiming that they were the assets of the bank. 
He refused to deliver them on demand, and collected 
them at maturity, but kept the proceeds separate. Held, 
that Baldwin, in the purchase of the drafts, acted as 
the agent of the drawers and as executor and not as 
cashier, and though the drafts were paid for by law 
with funds which the estate had on deposit’ in the 
bank, and though Baldwin knew at the time that the 
bank was insolvent, yet the transaction being a bona 
fide purchase, and not a plan to secure preference of 
the estate over other depositors, the transaction was 
not in violation of section 5242 of the Revised Statutes 
of the United States, which forbids the transfer of any 
bills of exchange, etc., owing to any National bank 
* * * * after the commission of any act of insolv- 
ency, orin contemplation thereof; and further, that 
this court has jurisdiction to follow the proceeds of the 
drafts as trust property so long as they are identifia- 
ble, and to decree their payment to the estate. Tut- 
tle v. Frelinghuysen. Opinion by Runyon, Chancel- 
lor. 


MorTGAGE—PURCHASE-MONEY—SECOND LIEN. — A 
purchase-money mortgage may be made a second lien 
by an agreement made after the sale between the ven- 
dor and another mortgagee of the premises, where the 





*Appearing in 58 N. J. Eq. Reports. 
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agreement has been consummated by recording the 
other mortgage before the vendor’s,and by the ven- 
dor’s knowingly acquiescing therein for several years. 
Mutual Loan, Savings and Building Association v. El- 
well. Opinion by Runyon, Chancellor. 


WILL — LEGACIES — ADEMPTION.— A testator by 
his will made in 1863 gave to his wife for life the use 
of his homestead farm, together with the furniture, 
etc., excepting the house then occupied by his son 
Abraham, with certain appurtenances. He gave to his 
son David the land whereon David then lived, and for 
which he had given David a deed in 1858, and also $800 
which he had given David in 1863 as David's full share. 
He gave his daughter Dorothy for life, after his wife’s 
death, if Dorothy should survive his wife, the use of 
the house, garden, etc., and also $3,000,to be invested by 
his executors, the interest to be paid to her annually, 
and if insufficient for her support then a specified part 
of the principal yearly, and if Dorothy should die 
“‘without heirs,’’ her share was tobe equally divided 
between David and Abraham. He then gave Abra- 
ham his homestead farm after the death of his (testa- 
tor's wife, excepting Dorothy’s right therein. He also 
gave to his three grandchildren $1,000 each when they 
should arrive at the age of twenty-five years. Testator 
died in 1881, and his wife predeceased him. He had 
no real estate other,than that devised, and his personal 
estate is not sufficient to pay the debts and legacies. 
Held, that the legacies are not charged on the land, and 
must abate proportionally, and that testator did not 
die intestate as to the amount of the legacy given to 
one of the grandchildren, which was adeemed during 
testator’s life-time. Brands v. Hartung. Opinion by 
Runyon, Chancellor. 


BANK— RECEIVER— SET-OFF BY DEPOSITOR.—The 
capital stock of the bank is the trust fund for the se- 
curity and payment of the creditors, and it is the duty 
and legal obligation of the stockholders to pay it in 
according to their agreement, in order that it may be 
applied to the payment of the debts. <A stockholder 
is not relieved from that duty and obligation by the 
fact that he is acreditor. To permit him to set-off the 
debt due him would, where the corporation is insol- 
vent, manifestly give him a preference as a creditor. 
To this he is not entitled. It is the right of the other 
creditors to have him pay in the money due from him 
for stock as part of the fund for the payment of the 
debts. The principle has frequently been enunciated, 
and is established. Stockton v. Mechanics and Lab. 
Sav. Bank, 5 Stew. Eq. 163; Vanatta v. N. J. Mut. L. 
Ins. Co., 4id. 15; Sawyer v. Hoag, 17 Wall. 610; Law- 
rence, Receiver, v. Nelson, 21 N. Y. 158; Wood v. Dum.- 
mer, 3 Mason, 308; Hillier v. Allegheny Ins. Co., 3 
Penn. St. 470; Grissell’s case, L. R. (1 Ch. App.) 528; 
Black & Co.’s case, L. R. (8 Ch. App.) 254. Williams v.- 
Traphagen. Opinion by Runyon, Chaucellor. 


WILL—“ DIE LEAVING LAWFUL ISSUE ’’ —CONSTRUC- 
TION.—A testator gave his residuary estate to his four 
children, George, Mary, Henry and Charles, to be 
equally divided among them, and “ in case of the death 
of any one or more of my children without leaving 
lawful issue, it is my will, and I direct that the share 
or shares of the one or more so dying shall go to the 
survivor or survivors of my children; but if any of my 
children shall die leaving lawful issue living, such issue 
to take the share his, her or their parent would have 
taken, share and share alike.’”’ The will was dated 
May 10, 1869, and testator died February 11, 1870. At 
his death he had the fourchildren mentioned, and they 
are still living. George and Henry have children; 
Mary and Charles are unmarried. Held, that the in- 
tention of the testator was to give each of his children 
an absolute estate in the residue, subject only to be de- 





feated by the death of the child in testator’s life-time. 
In Clayton v. Lowe, 5 B. & Ald. 636, a testator, after 
bequeathing a specific legacy, devised all and every 
other part of his real and personal estate to be equally 
divided between his three grandchildren, share and 
share alike, forever, and provided that if either of them 
should happen to die without child or children lawfully 
begotten, then such part or share of the one so dying 
should be equally divided among the survivors; but if 
any of them should dieand leave child or children law- 
fully begotten, such child or children should have their 
parent’s share equally divided amongst them, share 
and share alike. It was held that under that devise the 
grandchildren took an estate in fee simple as tenants 
incommon. In Gee v. Corporation of Manchester, 17 
Ad. & E. (N. 8.) 737, where a testator devised and be- 
queathed his realand personal estate to be divided 
equally amongst his children in manner follow- 
ing, viz.: “I will and bequeath to my eldest son 
A. one-seventh share of my property to A.’s heirs, ex- 
ecutors and administrators.” And in like terms he 
gave alike share to each of his six other children, and 
added: “Andin case any of my sons or daughters die 
without issue that their share returns to my sons and 
daughters equally amongst them; and in case any of 
my sons and daughters die and leaving issue, that they 
take their deceased parent’s share, share and share 
alike.’’ All the children survived the testator. It was 
held that the word “‘ die” in the provision just quoted 
must be construed to mean death in the testator’s life- 
time, and consequently that each of the testator’s chil- 
dren took a fee simple in one-seventh of the real es- 
tate, and 2: abcolute interest in one-seventh of the 
persunal. So tooin Lifford vy. Sparrow, 13 East, 359; 
Edwards v. Edwards, 15 Beav. 357; Slaney v. Slaney, 
33 id. 631; Home v. Pillans, 2 Myl. & K. 15; Da Costa 
v. Keir, 3 Russ. 360; and Ware v. Watson, 7 De G. M. 
& G. 248; and in this State in Pennington v. Van Hou- 
ten, 4 Halst. Ch. 272; 8S. C., on appeal, id. 745; Wil- 
liamson v. Chamberlain, 2 Stockt. 373; Wurts v. Page, 
4C. E. Gr. 365; and Baldwin vy. Taylor, 10 Stew. Eq. 
78. Inthe last named case the provision was as fol- 
lows: “Inrelation to the several gifts and devises to 
my children in this, my last will and testament, it is 
my will, and I do direct that if any of them shall die 
leaving heirs their portion shall goto such heirs; if 
not it shall be divided equally among my surviving 
children.”” It was held that the contingency of death 
was that of death before vesting. Barrell v. Barrell. 
Opinion by Runyon, Chancellor. 





MICHIGAN SUPREME COURT ABSTRACT. 

MASTER AND SERVANT—SCOPE OF EMPLOYMENT— 
PARTNERSHIP—DAMAGES—DOCTOR S BILL.— (1) In an 
action against a master for an injury done by his ser- 
vant while driving a wagon,evidence that the master’s 
name was upon the wagon used at the time of the ac- 
cident is admissible to show the relationship of master 
and servant. (2) Evidence of the continued and noto- 
rious habits of a servant in doing his master’s business 
tends to show the master’s knowledge of the acts and 
permission to do them, and is competent to show that 
the servant was acting within the scope of his employ- 
ment. (3) Matters of belief are admissible in evidence 
to show the existence of a partnership, that question 
being material. (4) A married woman may recover the 
amount of a doctor’s bill and the expenses of her sick- 
ness in an action against a master for an injury done 
by his servant. Schulte v. Holliday. Opinion by 
Sherwood, J. 
[Decided June 11, 1884.] 
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NEGLIGENCE—SEARCHER OF TITLE—PLEADING—AL- 
LEGATIONS OF NEGLIGENCE AND FRAUD.—If one enters 
into a contract with another to examine the records to 
see if title to certain property is free and unincum- 
bered, the law presumes an undertaking on his part 
that he possesses the requisite knowledge and skill, 
and that he will use due and ordinary care in the per- 
formance of his duty, and if he fail so to do, and such 
failure result in damages to the plaintiff, she is enti- 
tled to recover. Chase v. Heaney, 70 Ill. 268; Clark vy. 
Marshall, 34 Mo. 429; Bank v. Ward, 100 U. 8S. 195; 
Shear. & R. Neg., § 288; Warvelle, Abst.7. The usein 
the complaint of words imputing fraud, in connection 
with others imputing negligence, the latter being the 
gravamen of the complaint, does not make it essential 
for the plaintiff to prove fraud in order to recover. In 
arriving at what the grievance complained of is, and 
the manner in which the wrong was inflicted, the 
whole count must be taken and construed together. 
The facts and circumstances alleged show that there 
was no intent to do a wrongful act, or to omit the per- 
formance of a duty, but the absence of the proper at- 
tention, care or skill. It alleges strictly non-feasance 
and not a misfeasance, which marks the distinction 
between negligence and fraud. Gardner v. Heartt, 3 
Den. 232, 236. Smith v. Holmes. Opinion by Cham- 
plin, J. 

[Decided June 11, 1884.] 


REPLEVIN—WHEN DEMAND NECESSARY.—The re- 
moval into shelter of an article apparently abandoned 
to the weather, the custody of it for some months, and 
then the loan of it to another party, does not establish 
in the party last named such a wrongful possession as 
entitles the rightful owner to sue in replevin without 
first making demand. Becker v. Vanderkook. Opin- 
ion by Campbell, J. 

(Decided June 11, 1884.] 


———_-————————— 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

MASTER AND SERVANT—RISKS—DUTY OF MASTER— 
NEGLIGENCE.—(1) A servant,who voluntarily accepts a 
dangerous employment, assumes al]l the patent risks 
incident thereto, and his master is not liable for dam- 
ages in case of an accident, occurring from such risk,in 
the course of such dangerous employment. (2) It is 
not negligence in a master to fail to provide against a 
patent risk unless he has been requested to do so by 
his servant, or has induced his servant to believe that 
he would do so. (3) Unless there is evidence of are- 
quest by a servant to provide against a patent risk, the 
jury cannot consider the question whether it was the 
duty of his master to remedy it or not. (4) A master 
is not liable for injuries to his servants, if they have 
been guilty of contributory negligence. Marsden v. 
Haigh. Opinion per Curiam. 

(Decided Feb. 25, 1884.] 

APVERSE POSSESSION—PAYMENT OF TAXES—STAT- 
UTE OF FRAUDS—PAROL CONTRACT AS TO LAND. 
— An entry upon land is not adverse which 
is made under a license to Jay water pipes to 
springs thereon, and to change the effect of this entry 
and make the holding adverse it is not enough to drive 
stakes around the springs to keep cattle off, but the 
tenant must keep up the fences and prevent the land 
from being turned intocommon. Stephens v. Leach, 
7 Har. 262. Payment of taxes assessed upon real es- 
tate without the requisite possession cannot make 
title under the statute. Sorber v. Willing, 10 Watts, 


141. Where title is claimed under a parol contract of 
sale, the evidence Of such contract, and of perform- 





ance thereunder, must be definite and unequivocal, in 
order to take the case out of the statute of frauds. 
Wood v. Farmare, 10 Watts, 195; Christy v. Barnhart, 
2 Har. 260; Brawdy v. Brawdy,7 Barr. 157; see also 
Moore v. Small, 7 Har. 461; Postlethwait v. Frease, 7 
Cas. 472. Lund vy. Brown. Opinion by Gordon, J. 


WILL—CAPACITY—UNDUE INFLUENCE — CONFIDEN- 
TIAL ADVISER — TESTATRIX’S DECLARATIONS. — The 
fact that a testatrix, a married woman, at and imme- 
diately before the signing of her will (which had been 
previously written), was in a state of intense nervous 
excitement and apprehension of death, caused by her 
being about to submit to a dangerous surgical opera- 
tion, and aggravated by a quarrel with a member of 
her family, is not sufficient to warrant the court in 
awarding an issue devisavit vel non, on the allegations 
of testamentary incapacity, and that the testatrix was 
unduly influenced by prejudice and passion; espec- 
ially where, as in this case, the testatrix recovered 
from the surgical operation and afterward made no 
change in her will. The fact that by said will the 
testatrix’s confidential legal adviser, who wrote it, was 
made oneof the executors thereof (but not a devisee 
or legatee thereunder), is not sufficient, under the 
above stated circumstances, and upon his propound- 
ing the will for probate after retaining it for four 
years after the testatrix’s death, to cast upon him the 
burden of proving testamentary capacity aud the ab- 
sence of undue influence. Boyd v. Boyd, 16 P. F. 
Smith, 283; Cuthbertson’s Appeal, 1 Out. 163; Wilson’s 
Appeal, 3 id. 545, distinguished. The seventh section 
of the act of April 11, 1848, requiring that a will bya 
married woman shall “‘ be executed in the presence of 
two witnesses, neither of whom shall be her husband,” 
must be read in connection with the general act of 
1833. The word “executed,” in the act of 1848, refers 
to the formality of makinga will required by the act 
of 1833, with the additional requisite that it shall be 
done in the presence of the two witnesses. Hence all 
that is necessary to the execution of a valid married 
woman’s will is that two witnesses, neither of whom 
shall be her husband, shall be present when the testa- 
mentary paper is signed by her, and either see her 
sign it, or receive the acknowledgment of the genuine- 
ness of her signature thereto. It is not necessary that 
the subscribing witnesses should be able to testify af- 
firmatively that the testatrix knew that the instru- 
ment which she signed was her will, or that she for- 
mally published or declared it to be her willin any 
other way than by signing it, and requesting them to 
attest her signature. Lenton’s Appeal. Opinion by 
Sterrett, J. 

(Decided Jan. 7, 1884.] 


PARTNERSHIP—WHEN PROPERTY OF IS PERSONAL ES- 
TATE—STIPULATIONS AS TO DISSOLUTION.— The cur- 
rent profits of a partnership business are personal 
property and descend as such, whether the property of 
the firm be real or personal. During the continuance 
ofapartnership agreement all the property of the 
firm, including real estate acquired with partnership 
funds and used for partnership purposes, must be re- 
garded as personal estate. Stipulations in articles of 
copartnership for the continuance of the partnership 
after the death of a member are valid and binding, 
and prevent a dissolution. Under such stipulations, 
the interest of a deceased partner, and the profits aris- 
ing therefrom, are personal property, and descend as 
such under the intestate laws. The decision in Fos- 
ter’s Appeal, 24 P. F. Smith, 391, much relied upon for 
the appellants,is predicated of a dissolved firm with all 
its debts paid and a residuum of unconverted land re- 
maining in specie for mere purposes of distribution. 
But there are no such facts here. It cannot now be 
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known that the real estate will not be required for the 
payment of debts. The firm still continues its busi- 
ness under a lawful agreement to that effect. When- 
ever a dissolution shall be established and a final set- 
tlement of accounts shall take place, the positions con- 
tended for, and the reasoning by which they are en- 
forced, will become entirely applicable, and will ex- 
ercise a very potent and possibly a controlling influ- 
ence upon the questions which will then arise between 
the present litigants or those who may succeed them. 
But upon the present state of the record, we think the 
appellee is clearly entitled to the dividend in question, 
as the successor to his deceased wife's title. Leaf’s 
Appeal. Opinion by Green, J. 

[Decided April 28, 1884.] 


>. 
RECENT ENGLISH DECISIONS. 


CORPORATION—SECRETARY --FORGED CERTIFICATE 
OF STOCK—ESTOPPEL—LIABLE TO TRANSFEREE.—The 
plaintiff, having purchased for value shares in the de- 
fendant’s company, discovered, upon application for 
registration, that his vendor’s name was not registered 
for the shares, and his transfer and certificate had 
both been forged by the company’s secretary. It was 
part of the secretary’s duty to receive and exam- 
ine transfers and certificates, to have  trans- 
fers registered, to procure the preparation, exe- 
cution and signature of certificates with all requi- 
site and prescribed formalities, and thereupon to issue 
them to the persons entitled to receive them. One of 
the prescribed formalities was the signature of a direc- 
tor aswell as that of the secretary. Held, that the 
company had authorized their secretary to warrant 
the genuineness of certificates,and were estopped from 
disputing their liability upon a certificate issued by 
him, notwithstanding his forgery of the document. 
Q. B. Div. May 19, 1884. Shaw v. Port Philip Co., 
Limited. Opinions by Stephen and Matthews, JJ. (50 
L. T. Rep. [N. S.] 685.) 

WILL—UNEXPRESSED TRUST—LETTER FOUND AFTER 
TESTATOR’S DEATH.—If a trust of property given bya 
will is not declared when the will is made, in order to 
make it binding it is necessary that it should be com- 
municated to the devisee or legatee in the testator’s 
life-time, and that he should accept that particular 
trust, or possibly it might be sufficient that the trust 
should be put in writing, and placed in his hands in a 
sealed packet, and that he should undertake to hold 
the property upon the trusts so declared, though he 
did not know what they were. A testator cannot, by 
imposing an indefinite trust upon a devisee or legatee, 
the objects of which he does not communicate to him, 
make a valid declaration of trust of the property given 
by a letter, not executed asatestamentary instrument, 
found amongst his papers after his death, and not 
placed by him in the hands of the devisee or legatee. 
In such a case the devisee or legatee, admitting him- 
self to be a trustee, will be held to be a trustee for the 
testator’s next of kin. Kay, J., said: “If it had been 
expressed on the face of the will that the defendant 
was a trustee, but the trusts were not thereby de- 
clared, it is quite clear that no trusts afterward de- 
clared by a paper, not executed as a will, could be 
binding. Johnson v. Ball; Briggs v. Penny, 3 Mac. & 
G. 546; Singleton v. Tomlinson, 38 L. T. Rep. (N. S.) 
653; 3 App. Cas. 404. In such a case the legatee would 
be trustee for the next of kin. There is another well- 
known class of cases where no trust appears on the 
face of the will, but the testator has been induced to 
make the will, or having made it, has been induced 
not to revoke it by a promise on the part of the devi- 
see or legatee to deal with the property, or some part 
of it, in a special manner. In these cases the court has 
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compelled discovery and performance of the promise, 


treating it as a trust binding the conscience of the do- 
nee, on the ground that otherwise a fraud would be 
committed; because it is to be presumed that if it had 
not been forsuch promise the testator would not have 
made or would have revoked the gift. The princi- 
ple of these decisions is precisely the same as in the 
case of an beir who has induced a testator not to make 
a will devising the estate away from him by a promise 
that if the estate were allowed to descend he would 
make a certain provision out of it for a named person. 
Stickland v. Aldridge, 9 Ves. 516; Wallgrave y. 
Tebbs; and McCormick v. Grogan. But no case has 
ever yet decided that a testator can, by imposing a 
trust upon his devisee or legatee, the objects of which 
he does not communicate to him, enable himself to 
evade the statute of wills by declaring those objects in 
an unattested paper found after his death. The es- 
sence of all those decisions is that the devisee or lega- 
tee accepts a particular trust, which thereupon be- 
comes binding upon him, and which it would be a 
fraud in him not to carry into effect. If the trust was 
not declared when the will was made, in order to make 
it binding, it is essential that it should be communi- 
cated to the devisee or legatee in the testator’s life- 
time, and that he should accept that particular trust. 
It may possibly be that he would be bound if the trust 
had been put in writing, and placed in his hands in a 
sealed envelope, and he had engaged that he would 
hold the property given to him by the will upon the 
trusts so declared, although he did not know the act- 
ual terms of the trust. McCormick v. Grogan. But 
the reason is that it must be assumed that if he had 
not so accepted the will would be revoked—suppose the 
case of an engagement to hold the property, not upon 
the terms of any papercommunicated to the legatee, 
or put into his hands, but of any paper that might be 
found after the testator’s death. The evidence in this 
case does not amount to that, but if it did, the rule of 
law would intervene, which prevents a testator from 
declvring trusts in such a manner by a paper which 
was not executed as a will or codicil. The legatee 
might be a trustee, but the trust declared by such an 
unattested paper would not be good. For this pur- 
pose there is no difference whether the devisee or lega- 
tee is declared to be a trustee on the face of the will, 
or by an engagement with the testator not appearing 
on the will; the devisee or legatee cannot, by accept- 
ing an indefinite trust, enable the testator to make an 
unattested codicil. Icannot help regretting that the 
testator’s intention of bounty should fail by reason of 
an informality of this kind; but in my opinion it 
would be a serious innovation upon the law relating to 
testamentary instruments if this were to be estab- 
lished as a trust in the favor of Mrs. Brown. The de- 
fendant however having admitted that he is only a 
trustee, I must hold, on the authority of Mucklestone 
v. Brown, 6 Ves. 52; Briggs v. Peuny, and Johnson v. 
Ball, that he is a trustee of this property for the next 
of kin of the testator. Chy. Div. March 29, 1884. 
Matter of Boyes. (50 L. T. Rep. [N. S.] 582. 


—_——__._____.. 


CORRESPONDENCE. 


Mr. BACON SAYS HE IS NOT CATO. 
Editor of the Albany Law Journal: 

Do not imagine that I undervalue the honor of being 
mentioned in your pages. Even to be evil spoken of 
by you is not witnuut advantage, for you will surely 
speak of me again when you are called upon to set me 
right. 

Permit me then to say that I have not. as you imply, 
arrogated to myself the functions of a permanent cen- 
sor of my fellow lawyers’ morals. Under invitation 
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from the American Social Science Association, I read 
to that body, more than two years ago, a short paper 
upon the ethics of our profession. It was printed in 
the transactions of the association, and you com- 
mented upon itno doubt more favorably than it de- 
served. 27 Alb. L. J. 361. But it seemsto have im- 
pressed your soul no more profoundly than is usual 
with sermons; for when the Century, to no one’s as- 
tonishment more than mine, exhumed it from the 
sepulchre of oblivion, you forgot that you had ever 
heard of it before, and deduced from the Centurian’s 
abstract certain inferences as to my opinions which I 
think the paper hardly warrants. Accept the new 
copy I send herewith; and when, after another two 
years, you are ready to review it again, please read it 
first. You will then discover that I have not said 
what you sadly judged I must have said. 
Yours with sincere respect, 
THEODORE Bacon. 
RocHeEster, N. Y., November 1, 1884. 


—_—_— _ -_____ 


NEW BOOKS AND NEW EDITIONS. 
HAMILTON ON FRACTURES. 

A Practical Treatise on Fractures and Dislocations. By 
Frank Hastings Hamilton. Seventh American edition, re- 
vised and improved. Illustrated with 379 wood cuts. 
Philadelphia, Henry C. Lea’s Son & Co., 1884. 

This work, for so many years’ recognized as the 
standard, and carefully revised and enlarged by its 
author, who stands in the foremost rank of his profes- 
sion, will recommend itself to all medical men, and to 
alllawyers needing information on this subject. The 
publisher’s part has been well done. 

DEsSTY ON TAXATION. 

The American Law of Taxation, as determined in the 
courts of last resort in the United States. By Robert L. 
Desty. St. Paul, West Publishing Co., 1884. 2 vols. 
lvii, 610, Ixxvi, 611-1477. 

This is an exhaustive and well arranged work by an 
editor of practical views and experience. Mr. Desty 
will hardly expect his work to supplant or even rival 
Judge Cooley’s as an authority, but it will prove of 
practical use, and has some advantages over its cele- 
brated predecessor. The arrangement is in one re- 
spect novel and commendable. Each section has its 
authorities appended to it in the body of the page, so 
that they do not in any instance form a feuilleton run- 
ning along the bottom of several pages. The indexes, 
which are copious, are separately paged in each volume, 
but we do not perceive any advantage in that. The 
text is classified in the form of italicised propositions, 
concise and clear, and the commentary is in larger type 
under each proposition. We regard this as the model 
way of writing a law book, and on the whole we think 
Mr. Desty has produced an admirable work. It is well 
printed. 

RoORER ON RAILWAYS. 

A Treatise on the Law of Railways. By David Rorer. 
laghan & Co., Chicago, 1884. 2vols. cxix, 739-1618. 

The death of the author of this work is to be regret- 
ted, especially because we believe he could and would 
have improved it if he had lived. Asit stands it is 
not well classified or arranged, and its style is very 
bad. ‘‘ Onto” is more than we can bear. And yet, 
as the school boy wrote about the horse, the work is 
“‘very full of use,’ and as the student said of Chitty 
on Pleading, “ there is a great deal of close law in it.’ 
The treatment of the topics is tolerably good. It is vex- 
atious however to see that an author of industry enough 
to collect all the law on a topic, has not enough 
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discrimination to classify and arrange it properly. The 
volumes are fairly printed. 


CHURCH ON HABEAS CORPUS. 


A Treatise on the Writ of Habeas Corpus, including jurisdic- 
tion, false imprisonment, writ of error, extradition, man- 
damus, certiorari, judgments, etc., with practice and 
forms. By William S. Church. San Francisco, A. L. 
Bancroft & Co., 1884. Pp. Ix, 702. 


This seems to be a judicious treatise on a subject 
fully deserving special treatment. The subordinate 
subjects specified on the title page are of course only 
subordinately treated. But on the principal topic the 
practitioner will find all the law, very well arranged 
and expressed, with references to all the decisions of 
importance. Thejrecent case of Farmer vy. Lewis, in 
Indiana, was probably too recent to be included, and 
so of the decision of the Federal Supreme Court, in the 
Robb case, which is adverse to the author's opinion ex- 
pressed on page 625. The book is well printed, and is 
likely to prove an important addition to every practic- 
ing lawyer’s library. 

TAYLOR ON CORPORATIONS. 

A Treatise on the Law of Private Corporations having capital 
stock By Henry O. Taylor. Philadelphia, Kay & Bro., 
1884. Pp. vii, 714. 

We have delayed speaking of this book in order to 
have an opportunity of giving it the careful examina- 
tion which the importance of the subject warrants,and 
now we shall be forced to content ourselves with a 
mere notice when areview would be well deserved, 
especially in consideration of the fact that the subject 
has recently been treated by Mr. Morawetz in an ex- 
cellent manner. The present treatise is remarkably 
compact and logically constructed, although in these 
points we do not think it superior to Mr. Morawetz.’ 
Its superiority, if any, is in the fact of its more num- 
erous citations, including some of importance which 
Mr.Morawetz missed. It can be recommended as a use- 
ful manual. The publisher’s work has been hand- 
somely done. 

HoweEtu’s MICHIGAN Nist Prius CASEs. 

Michigan Nisi Prius Cases, decided by the State and Federal 
courts in Michigan. To which are added brief biographi- 
cal sketches of the judges of Michigan, past and present, 
law anecdotes and reminiscences. Also law miscella- 
nies. Edited and compiled by Charles B. Howell. De- 
troit, Richmond, Backus & Co., 1884. Pp. xxv, 384. 

The author says iu his preface, ** For lack of space I 
have left out of the book at least double the amount of 
matter found in the book.’’ His main error was 
in not leaving out half as much more. The book is ut- 
terly worthless, made up of memorandums of useless 
cases, reports of ‘‘ highfalutin ’’ arguments, meager bi- 
ographies, and stupid anecdotes, couched in a ridicu- 
lous style. We are glad we do not live among lawyers 
such as one described, who was apt, “like an an- 
gry lion, to lacerate himself and his anditors by his 
own violence of language.’’ It is no pleasure to us to 
be called on to notice such books as this, and we some- 
times say nothing rather than condemn, but if we do 
speak we will tell the truth, although Mr. Bishop 
thinks that is what no editor can do. We had omitted 
to say that the book is coarsely printed and abomina- 
bly padded. 

PREBLE'S PATENT CASE INDEX. 

Patent Case Index, containing lists of all the cases involving 
Patents for Inventions as reported in the United States 
Supreme and Circuit Court Reports, Robb & Fisher’s Pat- 
ent Cases, the Federal Reporter, and the Patent Office Ga- 
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zette, up to January 1, 1884, together with a brief synopsis 
of the law points decided, arranged alphabetically. By 
W. P. Preble, Jr. Second edition. Little, Brown & Co., 
Boston, 1884. Pp. 707. 

The title page sufficiently explains the scope of the 
book, which is divided into four parts: (1) Table of 
Cases, (2) Synopsis of Law Points, (8) List of inventions 
involved in cases digested, and (4) Tables of Cases 
arranged under defendants named. We see no good 
reason for separating a table of cases, and think it pre- 
ferable that parts land 4 should be combined. Too 
much praise cannot be accorded the publisher's 
work. 

Moon’s DIGEsT oF FEEs. 

A Digest of Fees of Town and County Officers of the State of 
New York. Rewritten and adapted to the new Codes. By 
Clinton A. Moon. Fifth edition. Williamson & Higbe, 
Rochester, N. Y., 1884. < 

The above presents in compact’ form what fees. ac- 
cording to law, officers ars entitled to for their services- 
As matter of experience, though, the figures in the 
book are no guide at all. The book should be in the 
hands of every officer and every lawyer in the State. 

Bump’s PATENTS, TRADE-MARKS, ETC. 

The Law of Patents, Trade-Marks, Labels and Copyrights: 
consisting of the sections of the Revised Statutes of the 
United States, with notes under each section, referring to 
the decisions of the courts and the commissioner of pat- 
ents, together with the rules of the patent office, relating 
to patents, trade-marks and labels, with a selection of 
forms; also a table of cases cited and atable of patents 
construed. Second edition. By Orlando F. Bump. Bal- 
timore: Cushings & Bailey, 1884. Pp. ccxviii, 667. 

This must be a very useful manual and digest to 
those interested in these subjects. It seems very well 
divided and arranged. It is well printed. 

LOWELL’s TRANSFER OF STOCK. 

The Transfer of Stockin Private Corporations. By Abbott 
Lawrence Lowell and Francis C. Lowell. Boston: Little, 
Brown & Co., 1884. Pp. xx, 297. 

It is quite suprising that the cases on this subordi- 
nate topic should be so numerous as the table of cases, 
of twelve pages, indicates. The manual would seem 
justified by this fact alone, and it seems to ve an intel- 
ligent production, partaking more of the character- 
istics of a treatise than of a mere digest. 


SETON ON DECREES. 
Forms of Decrees, Judgments and Orders, with Practical 
Votes. By the late Hon. Sir H. W. Seton, some time one 
of the judges of the Supreme Court of Calcutta. First 
American from the fourth English edition. By Franklin 
Fiske Heard. Boston: Little, Brown & Co., 1884. Pp, 
xvi, 862. 

This is areprint of a standard English work, of great 
learning and exactness, judiciously adapted to Ameri- 

can equity jurisprudence. 


Barton’s Suit In Equity. 

History of a Suit in Equity, from its commencement to its 
final termination. By Charles Barton, of Middle Temple. 
New edition, adapted to modern practice in the United 
States, with numerous equity forms, by Henry H. Inger- 
soll. And an appendix containing the rules of practice 
for the courts of equity of the United States, and a digest 
of the acts of Congress relating to equity, revised to date, 
and the ordinances of Lord Bacon. Cincinnati: Robert 
Clarke & Co., 1884. Pp. xv, 245. 

This is an excellent little manual, especially for stu- 
dents. It states very concisely and neatly all the es- 





sentials of avery tedious subject. The revision and 
adaptation has_been well done. 
—_—__>___—. 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Fri- 
day, Oct. 31, 1884: 

Judgment affirmed with costs—Union Trust Com- 
pany of New York, appellant, vy. Augustus 8S. Whiton, 
respondent; William Howe, appellant, v. Boston and 
Albany Railroad Company, respondent; Lowell Tal- 
bott, as trustee, etc., appellant, v. George W. Adams 
and another, executors, etc., respondents; John Mar- 
tin, respondent, v. New York Central and Hudson 
River Railroad Company, appellant; Charles Stebbins, 
appellant, v. Albert P. Bennett, impleaded, respond- 
ents; John R. Van Buskirk, respondent, v. Andrew 
Coyne and another, appellants; Stephen O. Barnum 
and another, respondents, v. Merchants’ Fire Insur- 
ance Company, appellant; Mutual Life Insurance 
Company, respondent, v. Anson B. Hoyt, impleaded, 
etc., appellant; People ex rel. Albert Brisbane and 
others, respondents, v. John Zoll and others, asses- 
sors, etc., appellants; Louisa C. Smith, appellant, y. 
James Mooney, respondent.—Judgment reversed, 
new trial granted, costs to abide the event—Stephen 
D. Pringle, respondent, v. Charles D. Leverich, im- 
pleaded, appellant; Henry L. Nagle, respondent, v. 
Robert McFeeters and another, appellant.——Order of 
General Term affirmed, and judgment absolute ren- 
dered for defendant with costs—Hubbard Kalsey, 
appellant, v. Smith Lyon, respondent.——Order af- 
firmed and judgment absolute ordered for the respond- 
ent with costs—James Bigler, appellant, v. National 
Bank of New York, respondent.——Order affirmed 
with costs—Jabob Crouse, in his own behalf, v. The 
Syracuse, Chenango and New York Railroad Com- 
pany, respondents; George N. Crouse and another, 
appellants; David Cromwell, treasurer, etc., respond- 
ent, v. John Henry Hull et al., appellants; David Carll, 
respondent, v. Whiston Oakay and another, appel- 
lants; Moses May, respondent, v. Nelson Morris, ap- 
pellant.——The order of the county judge and the 
judgment of the General Term, so faras they direct 
the judgment of the Court of Sessions to be carried 
into effect reversed; so far as they direct the prisoner 
to be remanded to the custody of the sheriff, affirmed, 
and the prisoner remanded to the sheriff of Otsego 
county, in order that the Court of Sessions may deal 
with him according to law—People ex rel. Henry De- 
vol, appellant, v. John Kelly, sheriff, etc., respondent. 
— Appeal dismissed with costs—Cyrus H. Wilbur 
and another, respondents, v. Asa T. Soule, appellant; 
Leo Neuman v. Third Avenue Railroad Company; 
The Orden Germania, appellant, v. Charles E. Deven- 
der, respondent; James Gilbert, respondent, v. Third 
Avenue Railroad Company; Alfred L. Simmonson and 
another v. William Elmer, impleaded, respondent.—— 
Motion to postpone argument granted upon condition 
that appellant perfect security on appeal within 
twenty days, as required by order; otherwise denied— 
William H. Hillis, appellant, v. Peekskill Savings 
Bank, respondent. 

Court adjourned till November 24. 

——_¢ ee 
NOTES. 


Only two new law journals this week. The Boston 
Daily Record gives the calendars, and abstracts of the 
current decisions of the Supreme Court. The Georgia 
Law Journal, the first number of which is at hand, isa 
weekly, and has sixteen pages of reading matter, of 
the same size and form as this journal. It promises 
well, and the opening number is attractive and valua- 
ble. 
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CURRENT TOPICS. 

OMMENTING on some recent suggestions in 
this journal on head-notes and indexes, the 
Virginia Law Journal observes: ‘‘We venture to 
dissent from a part of this. We think that gener- 
ally speaking the less the head-notes has to do with 
the facts of the case the better. This is just the 
thing, as we have always thought, which renders 
so many of the head-notes of Grattan’s Reports, for 
example, absolutely useless, and which requires a 
careful reading of the case to ascertain what it 
really decides. There are cases of course where it 
is necessary to state the facts, and then they ought 
to be stated, as our contemporary says, with the 
greatest conciseness consistent with clearness. But 
here is the great difliculty; the faculty of conden- 
sation is one of the rarest, and most of those report- 
ers who deal much with facts in their head-notes 
present a tedious and circumstantial recital of com- 
plicated transactions between A., B. and C. which 
is often quite unintelligible. Every decision pro- 
ceeds upon some principle of law, often a very old 
one, applied to the facts of the particular case. In 
many cases the bare statement of the principle it- 
self is a sufficient head-note, and it is no valid ob- 
jection that it is a legal truism. The province of a 
head-note is to state what was decided, no more 
and no less. But when the facts must be stated we 
believe that our contemporary has struck upon the 
very best method, which will be found practicable 
in most cases, viz.: to impregnate the statement of 
the legal conclusion with the leading facts. In re- 
gard to indices we do not at all agree with the AL- 
BANY Law JourNAL and the Chicago Legal Adviser 
‘that merely reproducing the statements of the syl- 
labi is generally a vicious system.’ On the contrary 
we think that where the head-notes are even tolera- 
bly good it is a very good system, since in such case 
the examination of the index is generally all that 
is necessary to ascertain whether the case is such as 
is needed. The object of an index is to point out 
where that which is needed may be found; if it can 
be so constructed as to show also whether that 
which is pointed to is actually what is wanted, 
then so much the better. In an index made with 
reference to tne subjects only one may be referred 
to a dozen or more cases without getting any satis- 
faction at the end of his search. What the profes- 
sion needs most in this busy age are time and labor- 

saving arrangements of all kinds.” 


The Journal has not precisely comprehended us. 
We think the best form of index is the reproduc- 
tion of the head-notes, where the head-notes are 
constructed properly, but that the mere reproduc- 
tion of the common head-notes is a bad system. 


Vor. 830 — No. 20. 





This is what we said before. As to the recital of 
facts in the head-note, or the impregnating the 
head-note with the facts, let us illustrate by a few 
examples selected at random from the forthcoming 
volume of American Reports. First, let us take a 
few, stating the facts: ‘‘A father signed a release 
of a note and mortgage executed by his daughter, 
put it with them in his safe, and it remained there 
till his death. Shortly after signing the release he 
made his will, giving the daughter a much larger 
amount. Held, that the release did not take effect 
for want of delivery.” ‘‘A testator gave all his 
real and personal estate to his wife, her heirs and 
assigns forever, ‘having full confidence in my said 
wife, and hereby request that at her death she will 
divide equally between my sons and daughters all 
the proceeds of my said property, real and personal, 
hereby bequeathed.’ Held, that the widow took a 
life estate, with the remainder in trust for the chil- 
dren.” “The plaintiff, in the employ of a railway 
company, went under a car standing alone on a re- 
pair track, by order of his foreman, to repair it, 
and was there injured by the starting of the car by 
an advancing train. The track was usually pro- 
tected. There was no proof of any precautions to 
protect it on this occasion. Held, that a non-suit 
was improper.” ‘‘ The defendant wrote the plaint- 
iff: ‘We are authorized to offer Michigan fine salt 
in full car load lots of eighty to ninety-five bbls., 
delivered in your city at eighty-five cents per bbl.’ 
The plaintiff telegraphed: ‘Your letter of yester- 
day received and noted. You may ship me 2,000 
bbls. of Michigan fine salt as offered in your letter.’ 
Held, not a binding contract.”” These seem to us 
sufficiently to state the facts, and to be superior to 
any mere statement of the legal conclusions prop- 
erly derivable from the facts. 


Now we will take a few, merely suggesting or 
impregnated with the facts, the facts being too nu- 
merous and complicated to justify a detailed recital, 
or there being nothing to be gained by setting 
forth the facts: ‘‘ Tenants in common of land, own- 
ing personal property in severalty, may make a 
joint will disposing of all their property severably, 
which will take effect on the death of all.” ‘An 
insurance company is chargeable with the mistake 
of its soliciting agent in filling up an application.” 
‘A contract for future delivery of merchandise, in 
warehouse receipts, within a limited time, the seller 
having an option as to the precise time, the buyer 
to put up margins, and the measure of damages for 
breach to be the difference between the contract 
price and the contract price on the chamber 
of commerce when the contract is made, is 
not void as a gambling contract if it is 
made to appear that the seller intended an ac- 
tual delivery.” ‘‘A newspaper publication of the 
suicide of a man, falsely charging in effect that it 
was induced by the extravagance and exactions of 
his wife, and by her fraudulent conduct in taking 
wages for her son which he had not earned, is li- 
bellous, per se.” ‘‘A city is liable in damages for 
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the seizure and sale of property by its officers to 
pay a void assessment for a street opening.” These 
seem to us sufficiently to indicate the facts. And 
an index made up of such head-notes as these is the 
best kind of index, for as the Journal suggests, it 
frequently saves turning to the case. 





The American Law Record, published at Cincin- 
nati, confirms our idea of lawyers’ incomes, saying 
in regard to a statement that it was a poor lawycr 
who could not earn $5,000 a year: “ Now, the Cin- 
cinnati bar compares favorably with any in the 
country, and the number of active practitioners 
must be in the neighborhood of four hundred, and 
yet of that number those who earn $5,000 per an- 
num will not comprise ten per cent, if indeed it 
will five per cent of the whole. The conclusion 
therefore would be that the remaining number, say 
360 or 370, were incompetent to practice. Nothing 
could be so wide of the truth. Two classes of men 
succeed at the bar. First, those of acknowledged 
ability and learning in the law, and secondly, those 
who possess the facuity of securing business through 
influences of different character. The latter class 
have tact and skill enough to obtain clients, though 
their ability as lawyers may be very commonplace. 
Some notable examples exist in our midst, and it is 
not necessary to more than suggest the fact to have 
it recognized and admitted. The best legal minds 
are failures frequently —looking at the profession 
from its mercenary or money-getting standpoint — 
while some notable cases can be seen of financial 
success on the part of lawyers of second and third- 
rate capacity or ability, and whose opinion upon 
any nice legal question would be taken only ata 
very heavy discount.” 


In commenting on our criticism of the judges for 
citing the reports by the reporters’ names rather than 
by the number of the State series, the Central Law 
Journal remarks: ‘ But in its criticism it does 
not spare those judges who persist in referring to 
the Massachusetts reports of Pickering, Cushing, 
Metcalf, Gray and Allen, by the names of those re 
porters instead of by the number of the reports, 
reckoning from the beginning of reporting the de- 
cisions of the Supreme Court of the State. We 
are at a loss to know whence those writers who per- 
sist in making trouble for investigators, derived 
their authority to refer to any report as ‘ 68. Mass.’ 
The law does not require it; very few, if any of the 
libraries have them so numbered, and the lawyers 
of the State, and consequently the judges, have 
never adopted the new system, There ought to be 
some understanding before writers assume authority 
to make a departure, and oblige men in haste to 
make it a mathematicai problem as to where they 
are likely to find a given report.” The Centra. 
does not exactly understand us. We expressly con- 
ceded that the old reporters must probably continue 
to be cited by the reporters’ names. The practice 
has beccme inveterate, What we object to is this 





mode of citation of the very recent and current re- 
ports. Now is the time to make the reform. It is 
exasperating to be referred to “1 Out.,” or ‘¢27 
P. F. §.,” or **47 Sick.” 


The Central is equally astray in its understanding 
of our objection against reporting rape cases in de- 
tail. It says: ‘Another thing that our contem- 
porary does not like 1s the publication of ‘ nasty’ 
cases. We know of no reason why these cases, 
if they decide a point of law, should not be 
furnished to the profession with all the fullness re. 
quisite to make the force of the decisions clear as of 
those upon any question. The fact that they have 
arisen is evidence of the likelihood of their continu- 
ing to arise. We hardly think that the profession 
has become so delicate ‘all of a sndden’ that its 
mental equilibrium has been disturbed by this mat- 
ter. Doubtless, our contemporary has had a vision, 
and an early crop of female lawyers may have been 
foretold, and this delicate matter suggested. But 
long discussions are objected to. It seems to for- 
get that the ‘ passive policy’ and ‘ volenti non fit in- 
juria’ decisions of our own and only ‘Sherwood, J.,’ 
are very short, and that in their brevity lies their 
wit. We are glad that our brother has been sud- 
denly struck with the idea that judicial moral tastes 
should be elevated. The intimation that these sen- 
sational cases are too well relished by the judges will 
have some effect, if it is justifled.” We have never 
objected to the publication of decisions of points of 
law in such cases, What we object to is the publi- 
cation of filthy details of the modus operandi, in 
such cases. The decision in the latest Missouri case 
is not on a point of law, but a different interpreta- 
tion of facts by the court from that made by the 
jury. The jury said the woman was unwilling, 
“ Sherwood, J., said she was willing. Every lawyer 
knows the legal doctrine well enough, and no law- 
yer needs to have it illustrated in page upon page of 
filthy testimony. There is no benefit in reporting 
pure fact cases, be the facts ever so unobjectionable ; 
and to report such cases as those alluded to is an 
outrage against decency. We are glad that ‘‘our 
own and only Sherwood, J.,’”’ who seems to be 
peculiarly prone to these recitals, belongs [to Miss- 
ouri and not to New York. We are glad that our 
own reports are not loaded with such gratuitous 
filth as that of the case in 53 Missouri. -We hope 
our sincerely respected contemporary will think 
more deeply about the immorality in question, and 
on this point, at least, acquit us of any charge of 
“ levity.” 


Professor Wayland made some interesting observa- 
tions on the pardoning power, at a meeting of the 
National Prison Association, at Saratoga, in Sep- 
tember last. He advocates the establishment of a 
board of pardons in every State. He asks with a 
good deal of force: ‘*As a hearing on a petition 
for pardon often involves a re-hearing of the case or 
the determination of the value of evidence purport- 
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ing to be new and material, is it not obvious that 
the tribunal which is to pass upon the question 
should have a judicial element ? As the plea of in- 
sanity is frequently raised, is it not expedient that the 
tribunal should contain an expert in mental disease? 
As men convicted of aggravated crimes are some- 
times possessed of very considerable political influ- 
ence, by reason of the votes which they or their 
friends can control, is it not in the highest degree 
important that the tribunal should be superior to 
all partisan considerations?”” He disapproves the 
granting of pardons on account of the incurable ill- 
health of the prisoner, or the poverty of his family, 
or the apparent excessive severity of the sentence, 
He would demand the unaminous agreement of the 
pardoning tribunal. And he well sums up the 
theory of punishment as follows: ‘‘ First. The ob- 
ject of imprisonment for crime is to protect society 
by confining and reforming the criminal. Second. 
Thorough moral reformation in a prison where 
there is no systematic, individual treatment, is more 
often superficial than genuine. Third. Society has 
aright to insist on adequate protection from con- 
victed criminals. Fourth. The presumption of in- 
nocence does not survive a verdict of guilty. Fifth. 
The deterrent element of punishment resides mainly 
in its certainty.” 





———_.—— 


NOTES OF CASES. 





N Mather v. American Express’ Co., Massachusetts 
Supreme Court, Nov., 1884, it was held that in 

an action against a common carrier for loss of an 
architect’s plans, nothing can be awarded for delay 
in constructing the house. The court, by Field, J., 
said: ‘‘It is not denied that the defendant is liable 
in damages for the reasonable cost of the new 
plans, and for other expenses, if there were any 
reasonably incurred in procuring new ones; but it 
is denied that the defendant is liable in damages 
for the delay in constructing the house occasioned 
by the loss of the plans. It is assumed that the 
plans had no market value, and were only useful to 
the plaintiff. The rule of damages, then, is their 
value to the plaintiff. As new plans could not be 
bought in the market ready made, some time must 
necessarily be required in making them, and the 
plaintiff contends that the value of the plans for 
immediate use, or for use at the time he would 
have received them from Boston if the defendant 
had duly performed its contract, is their value to 
him, and that their value is made up of the costs 
of procuring the new plans, and the damages occa- 
sioned by the delay. Whostever he calls it, it is 
damages for the delay in constructing the house, 
caused by the loss of the original plans, that he 
seeks to recover. It does not appear that the de- 


fendant had notice of the contents of the package 
at the time it was delivered for transportation, or 
any notice or knowledge that the plaintiff needed 
the plans for the construction of a house which he 
had begun, The damages caused by the delay are 





not such as would usually and naturally arise solely 
from a breach of a contract of the defendant to 
carry the package safely to its destination, nor 
were they, within the reasonable contemplation of 
both parties to this coiitract, as likely to arise from 
such a breach. The fact that the plans had a 
special value to the plaintiff, and could not be pur- 
chased, does not touch the question of including in 
the damages the injury to the plaintiff occasioned 
by reason of other contracts which he had made, 
and of work which he had undertaken in expecta- 
tion of having the plans for use immediately, or 
after the usual delay involved in sending the plans 
to Boston, and in having them traced and returned 
to him. Damages for such injury are not given 
unless the circumstances are such as to show that 
the defendant ought fairly to be held to have as- 
sumed a liability therefor when he made the con- 
tract. We think that Hadley v. Baxendale, 9 Exch. 
341, which has been cited with approval by this 
court, governs this case. Green v. Boston and Low- 
ell F., 128 Mass. 221; 8. C., 35 Am. Rep. 370, on 
which the plaintiff relies, was an action to recover 
for the value of an oil painting, the portrait of the 
plaintiff's father. The opinion attempts to lay 
down arule for determining the value of such a 
painting when the plaintiff had no other portrait 
of his father, and which, so far as appears, had no 
market value; but the opinion does not discuss any 
question of damages not involved in determining 
the value of the portrait to the plaintiff. The 
plaintiff in that case made no claim for damages oc- 
casioned by a loss of the profitable use of the 
portrait.” 


In Dietrich v. Inhabitants of Northampton, Massa- 
chusetts Supreme Court, Oct., 1884, a woman four 
or five months advanced in pregnancy fell by rea- 
son of a defect in a highway and miscarried. The 
child lived ten or fifteen minutes. Held that the 
mother could not maintain an action of damages 
under the statute for its death. The court, by 
Holmes, J., said: ‘The plaintiff founds his argu- 
ment mainly on a statement by Lord Coke, which 
seems to have been accepted as law in England, to 
the effect that if a woman is quick with child, and 
takes a potion, or if a man beats her, and the child 
is born alive, and dies of the potion or battery, this 
is murder. 3 Inst. 50; 1 Hawk. P. C. 31, § 16; 1 
Bl. Com. 129, 180; 4 id. 198; Beak v. Beak, 1 P. 
Wins. 244; Burdet v. Hopegood, id. 486; Rear v. 
Senior, 1 Mood. C. C. 346; Rex v. West, 2 C. & K. 
784; 2 Cox C. C. 500. We shall not consider how 
far Lord Coke’s authority should be followed in 
this Commonweath if the matter were left to the 
common law, beyond observing that it was op- 
posed to the case in 8 Ass pl. 2; 8. C., Y. B., 1 
Ed. III, 23 Pl. 18, which seems not to have been 
doubted by Fitzherbert or Brooke, and which was 
afterward cited as law by Lord Hale. Fitz. Abr. 
Indictment, pl. 4; Corone, pl. 146; Bro. Abr. Cor- 
one, pl. 68; 1 Hale P. C. 433. For even if Lord 
Coke’s statement was the law of this Common- 
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wealth the question would remain whether the an- 
alogy could be relied on for determining the rule 
of civil liability. Some ancient books seem to have 
allowed the mother an appeal for the loss of her 
child by a trespass upon her person. But no case, 
so far as we know, has ever decided that if the in- 
fant survived it could maintain an action for injur- 
ies received by it while in its mother’s womb. Yet 
that is the text of the principle relied on by the 
plaintiff, who can hardly avoid contending that a 
pretty large field of litigation has been left unex- 
plored until the present moment. If it should be 
argued that an action could be maintained in the 
case supposed, and that on general principles an 
injury transmitted from the actor to a person 
through his own organic substance, or through his 
mother, before he became a person, stands on the 
same footing as an injury transmitted to an exist- 
ing person through other intervening substances 
outside him, the argument in this general form is 
not helped but hindered by the analogy drawn 
from Lord Coke’s statement of the criminal-law,. 
For apart from the question of remoteness, the ar- 
gument would not be affected by the degree of ma- 
turity reached by the embryo at the moment of the 
lesion or wrongful act. Whereas Lord Coke’s rule 
requires that the woman be quick with child, 
which, as this court has decided, means more than 
pregnant, and requires that the child shall have 
reached some degree of quasi independent life at 
the moment of the act. Commonwealth v. Parker, 9 
Met. 263; State v. Cooper, 2 Zabr.52. If these gen- 
eral difficulties could be got over, and if we should 
assume, irrespective of precedent, that a man 
might owe a civil duty, and incur a conditional 
prospective liability in tort to one not yet in being, 
and if we should assume also that causing an infant 
to be born prematurely stands on the same footing 
as a wound or poison, we should then be confronted 
by the question raised by the defendant whether an 
infant dying before it was able to live separated 
from its mother could be said to have become a 
person recognized by the law as capable of having 
a locus standi in court, or of being represented 
there by an administrator. Murcellis v. ‘1 halheimer, 
2 Paige, 35; Harper v. Archer, 4 Sm. & M. 99. 
And this question would not be disposed of by cit- 
ing those cases where equity has recognized the in- 
fant provisionally while still alive en ventre, and 
perhaps not by showing that such an infant was 
within the protection of the criminal law. But we 
need not go beyond the Massachusetts statute. 
Pub, Stat., ch. 207, § 9. The section referred to 
punishes unlawful attempts to procure miscarriage, 
acts which of course have the death of the child 
for their immediate object, and while it greatly in- 
creases the severity of the punishment if the woman 
dies in consequence of the attempt it makes no 
corresponding distinction if the child dies, even af- 
ter leaving the womb. This statute seems to us to 
destroy the whole foundation of the argument 
drawn from the criminal law, and no other occurs 





to us which has not been dealt with. Taking all 
the foregoing considerations into account, and fur- 
ther, that as the unborn child was a part of the 
mother at the time of the injury, any damage to it 
which was not too remote to be recovered for at all 
was recoverable by her, we think it clear that the 
statute sued upon does not embrace the plaintiff's 
intestate within its meaning.” 


—_ > 


OLD CASES REVIVED. 





Tue Krxe’s TRIAL. 

HE Commons having resolved that “the people 
are, under God, the original of all just pow- 
ers,” and deducing therefrom the inference that 
themselves, as the people’s representatives, were 
supreme in the nation, and that their enactments 
had the force of law without consent of king or 
peers, proceeded to apply their authority in the 
punishment of those guilty of the long troubles 
which had culminated in the civil war. The head 
and front of the offenders was the king himself, 

and with him they began. 

On January 4, 1649, an ordinance was passed 
erecting a High Court of Justice for his trial. 
Whether this precedent was in the minds of the 
framers of the Judicature Acts of our own time 
we cannot say, but designedly or not, the old title 
has been revived, and the High Court of Justice 
is to-day the style of the English court of first 
instance. 

Many names are to be found on the list of the 
135 commissioners who were constituted the king’s 
judges which have stilla place in history. The 
roll commences with Oliver Cromwell, first in place 
as well as fame. Next comes the sturdy Ireton, 
whilst Waller, Skippon, Pride and Ludlow, remind 
us of the recent battles from which they came, hot 
with victory, to sit in judgment on their adversary. 
Amongst the men of the long robe we find Brad- 
shaw, Thorp and Nicholas, all serjeants at law, and 
two names are there, which to our ears have oddly 
incongruous associations, to wit, Richard Ingoldsby 
and R. Tichborne. Not all the commissioners 
participated in the proceedings of the court, Fair- 
fax and Whitlocke being the most notable absent- 
ees, but the majority were far from shrinking from 
responsibility. They knew their duty, and were 
willing to perform it. 

Moreover, they were determined to carry out 
their task in the most public and solemn manner. 
Many were the meetings and committees, elaborate 
were the preparations, but at length all was com- 
plete, and on January 20th the court assembled in 
Westminster Hall. Careful precautions had been 
taken against tumult and conspiracy. The vaults 
under the Painted Chamber had been searched to 
provide against a possible gunpowder plot. Guards 
were mounted upon the very leads of the roof. 
All privy means of access to the Hall were blocked 
up, including the “doors from the house called 
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Hell,” and “ Mr. Squibb’s gallery.” The president, 
Mr. Serjeant Bradshaw, by way of extra safeguard, 
had provided himself with a thick, high-crowned 
beaver hat, lined with steel, to ward off blows, and 
stout barriers were erected between the seats of the 
court and the space reserved for the public. The 
Hall was hung with scarlet, and before the presi- 
dent lay the mace and sword of state. 

The judges being in place the king was brought 
in, amongst a confused murmur from the populace, 
which showed the divided state of public feeling. 
Looking around with a stern countenance, and not 
deigning to remove his hat, he listened indiffer- 
ently to the reading of the ordinance, and the call 
over of the commissioners’ names. At the mention 
of Lord Fairfax, however, a woman’s voice from 
the gallery cried out ‘‘he had more wit than to be 
here,” a remark not forgotten doubtless by some of 
the commissioners, when after the restoration they 
found themselves arraigned as regicides. 

For the commonwealth Cook rose to open the 
charge. The king, laying his cane on the counsel’s 
shoulder, bid him hold, but at the order of the 
president he proceeded, simply making the formal 
complaint which had been previously settled by 
the commissioners themselves. After reciting that 
the king had, contrary to his limited power to gov- 
ern for the good and benefit of the people, and 
with a design to erect a tyrannical power, levied war 
against the parliament; the principal battles of the 
struggle were specified. The prisoner was charged 
with having acted “ against the public interest, com- 
mon right, liberty, justice and peace of the people 
of this nation, by and for whom he was intrusted 
with power.” Finally he was impeached as ‘‘a 
tyrant, traitor, murderer, and public and implaca- 
ble enemy to the commonwealth of England,” at 
which words he insolently laughed. 

The president now called upon him for his an- 
swer, upon which he demanded by what lawful 
authority the court sat. Being referred to the au- 
thority of the people of England, by whom he was 
elected king, he promptly denied the certainly 
novel proposition of his elected sovereignty, and 
after some short passages of words the court ad- 
journed till Monday, Bradshaw telling him that he 
would then be required to give his final answer. 

At the opening of the court on Monday Cook 
moved that in default of a positive answer the 
charge might be taken pro confesso, The president, 
without dealing with the motion directly, called 
upon the king for his answer to the charge, telling 
him “we do expect you should either confess or 
deny it; if you deny it, it is offered in behalf of 
the kingdom to be made good against you; our au- 
thority we do avow to the whole world, that the 
whole kingdom are to rest satisfied in, and you are 
to rest satisfied with it. And therefore you are to 
lose no more time, but to give a positive answer 
thereto.” The king however stood to his objec- 
tion, and proceeded to give reasons, in which he 
was interrupted by the president, who told him 





that no court would submit to have its authority 
disputed, to which the king replied that though he 
was no lawyer professed, yet he knew as much law 
as any gentleman in England (a saying which pop- 
ular tradition has changed into the expression 
‘*that he knew as much law as any gentleman 
should know”), and that by any law that he had 
ever heard of delinquents might put in demurrers 
against any proceedings as illegal, ‘‘and I demand 
to be heard with my reasons; if you deny that you 
deny reason.” 

President — “ Sir, it is not for prisoners to require.” 

King — “Prisoners! Sir, I am not an ordinary 
prisoner.” 

President — ‘‘ The court hath considered of their 
jurisdiction, and they have already affirmed their 
jurisdiction. If you will not answer we shall give 
order to record your default.” 

King — ‘* You never heard my reasons yet.” 

President — ‘‘ Your reasons are not to be heard 
against the highest jurisdiction.” 

King — ‘‘Show me that jurisdiction where rea- 
son is not to be heard.” 

After a little more discussion of this sort, Brad- 
shaw, finding himself getting considerably the 
worst of the encounter, cut the matter short by or- 
dering the sergeant-at-arms to take away the pris- 
oner, and the court adjourned. 

Next day Cook renewed his motion. The same 
old ground was fought over, but the king was not 
to be entrapped, and the court at length ordered 
default to be recorded against him, much doubt- 
less to Cook’s disappointment, who having pre- 
pared a long-winded speech in anticipation of a 
plea of ‘‘not guilty,” now found his chance of ora- 
torical display gone. In this predicament he re- 
sorted to an expedient which has in later times 
been adopted by various congressmen, and caused 
his great, undelivered oration to be printed, thus pre- 
serving to posterity the most extraordinary speci- 
men of bombast and bathos it has ever been our 
ill fortune to peruse. In the midst of an opening 
passage of tremendous sound and fury occurs an 
execrable pun — ‘‘Anglia hath been made an Akel- 
dama, and her younger sister, Ireland, a land of ire 
and misery.” * * * ‘*Yet what heart but 
would cleave if it were a rock, melt if it were ice, 
break if it were a flint, or dissolve if it were a dia- 
mond, to consider, etc.” Truly, here is a notable 
selection from ‘‘the alms-basket of words,” made 
by a puritan Holofornes. 

No further proceedings occurred in open court 
till the following Saturday, but sitting in the 
Painted Chamber, the commissioners took the depo- 
sitions of several witnesses, ‘‘ex abundanti only,” 
as they expressed it. These were mostly soldiers, 


present at the various engagements of the war, and 
simply proved the sufficiently notorious fact that 
the king had borne arms in the recent struggle. 
At length they resolved on the death sentence, and 
having settled the form thereof adjourned into 
open court, 
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On Saturday, accordingly, January 27th, the last 
session of the court was held. As the king was 
brought into the Hall a cry was raised of ‘‘ Execu- 
tion! Justice! Execution!” Silence being re- 
stored, the king desired that before sentence be 
passed he might be heard in the Painted Chamber 
before lords and commons, having something to say 
which concerned both. This was denied. The 
president, in the course of his refusal stating that 
the charge against the prisoner was made by the 
people of England, the same voice which had been 
heard on the first day exclaimed ‘‘ no, nor the hun- 
dredth part of them.” This time the offender was 
detected, and proved to be no other than Lady Fair- 
fax, who was summarily ejected. 

After some further discussion, and a short ad- 
journment, Bradshaw proceeded to pass sentence, 
He made a lengthy speech, telling the king that 
‘*as the law is your superior, so, truly sir, there is 
something that is superior to the law, and that is, 
indeed, the parent or author of the law, and that 
is, the people of England. He quoted Bracton, 
‘*rex habet superiorem, deum et legem, etiam et curiam ; 
debent ei ponere frenum — they ought to bridle him,” 
And cited again from the same anthor ‘that par- 
liaments were they that were to adjudge the plaints 
and wrongs done of the king and the queen.” 
From this he passed to the long intermission of 
parliaments under the king, ‘‘ and truly, sir, in that 
you did strike at all; that had been a sure way to 
have brought about your intention to subvert the 
fundamental laws of the land, for the great bul- 
wark of the liberties of the people is the parlia- 
ment, and to subvert and root up that, which your 
aim hath been to do, certainly at one blow you had 
confounded the liberties and property of England.” 
Had he stopped here his argument would have been 
forcible, and befitting the occasion, but lawyer 
like, he must needs seek for precedents, even upon 
so unprecedented an occasion, and accordingly he 
adduced the depositions of Edward II, Richard II, 
and the king’s own grandmother, Mary Queen of 
Scots, and by these ill examples sought to fortify 
a position which found its true and only justifica- 
tion in the broad principle of public right, with 
which he had commenced. After referring to the 
recent war he closed in high puritan strain, remind- 
ing the king that his sins were of so large dimen- 
sion that if he did but seriously think of them they 
would drive him to a sad consideration, and might 
improve in him a serious repentance. He then or- 
dered the sentence to be read. 

This was a full recital of the proceedings, fairly 
engrossed on parchment, and closing with the stern 
operative part, ‘‘ for all which treasons and crimes 
this court doth adjudge that the said Charles Stu- 
art as a tyrant, traitor, murderer and public enemy, 
shall be put to death by the severing his head from 
his body.” The reading being finished the whole 


court rose whilst Bradshaw declared it to be their 
unanimous judgment. 

The king now demanded to be heard, but was 
peremptorily refused, and forcibly removed from 





the court, exclaiming ‘‘I may speak after the sen- 
tence. By your favor, sir, I may speak after the 
sentence, ever. By your favor! Hold the sen- 
tence, sir! I say, sir, 1do—Iam not suffered to 
speak— expect what justice other people will 
have!” 

Short respite was given between sentence and ex- 
ecution. On the following Tuesday, a cold, dull 
day, the king stepped through a window of the 
Banqueting House on to the scaffold, which was 
surrounded by such a force of soldiers that his 
voice could not be heard by the people. Address- 
ing himself therefore to the bystanding officials he 
made a short and dignified speech, closing with the 
declaration that he died a christian according to 
the profession of the Church of England. He told 
the executioner not to strike till he should give a 
sign by stretching out his hands. Taking off his 
George he handed it to Bishop Saxon with the one 
word, “remember.” Then settling his neck on the 
block he passed a few moments in silent prayer, and 
stretching out his hands gave the signal, at which 
the axe fell with one effective blow, and the trag- 
edy was over. Certainly, nothing in Charles’ life 
became him so well as his manner of leaving it. 

For moral upon the whole matter we close with 
the famous reply of the old Scotch laird to that 
zealous Tory, Doctor Johnson: 

Doctor Johnson — ‘“‘ What did Cromwell do?” 

Auchinleck — “ Cromwell do! God, sir! 
garr'd kings ken there was a lith in_their necks |” 


He 
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NEGOTIABLE INSTRUMENT — EQUITIES — 
PAYEES. 
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SUPREME COURT OF NEVADA, MARCH 26, 1884. 





HAypon y. NICOLETTI.* 

A note indorsed by one only of two joint payees is subject to 
any equities existing in favor of the maker, the same as if 
it had not been indorsed by either. 

A note made to two payees, but indorsed by one only, _ hy- 
pothecated to secure a loan made to him individually, 
will not affect the interests of the other obligee, without 
proof of agency or partnership. 


PPEAL from the Seventh Judicial District Court, 
Washoe county. 

R. M. Clarke, for appellants. 

Thomas E. Haydon, for respondent. 


LEONARD, J. Defendants appeal from the judgment 
and order denying their motion for a new trial. It is 
alleged in the complaint that on the 20th of December, 
1878, defendant Nicoletti executed to defendants T. L 
Lagomarsiue and A. S. Lagomarsine his promissory 
notes, each for $925, payable in nine and twelve months 
from date, and to secure paymentof the same gave a 
mortgage on land described. ‘These averments are not 
denied. It is alleged further that T. L. Lagomarsine 
and A. 8. Lagomarsine pledged and delivered the first 
of said notes to the Reno Savings Bank July 11, 1879, 
to secure a loan of $240, made on said date to T. L. La- 
gomarsine; that on July 14, 1879, at the request of 
T. L. and A. S. Lagomarsine the bank loaned to the 
former the further sum of $70, upon an agreement that 


_ *§. C., 3 Pac. Rep. 473, 
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the said Nicoletti note, before pledged, should be’ se- 
curity therefor; thatat the time of said loans T. L. 
Lagomarsine gave to the bank his individual notes for 
the same. 

In their answer defendants admitted that T. L. La- 
gomarsine borrowed the sums mentioned, and gave 
his note therefor, but denied that T. L. Lagomarsine 
and A. S. Lagomarsinue pledged or delivered the Nico- 
letti note as security to the bank. Plaintiff alleged 
also that T. L. Lagomarsine indorsed and delivered 
the Nicoletti note to the bank as agent and partner of 
A. 8S. Lagomarsine by indorsing kis own name 
thereon. Defendants admitted that T. L. Lagomar- 
sine indorsed and delivered the note, but denied that 
he was agent or partner of A. 8. Lagomarsine, or that 
he had any authority to act for or bind the latter in 
the premises; denied that A. S. Lagomarsinue agreed 
to indorse, assign or deliver asa pledge or otherwise 
said note, or that he did so. As new matter, defend- 
ants allege that Nicoletti paid the note pledged to the 
bank before the commencement of this action, and 
that T. L. and A. 8. Lagomarsine, for value received, 
sold, assigned, indorsed and delivered the second note, 
due in twelve months from date, to J. C. Hampton 
and that said note is due and unpaid. 

These facts are undisputed, viz. : 

The note in question was payable to A. S. Lagomar- 
sine and T. L. Lagomarsine or order. In July, 
1879, before maturity, T. L. Lagomarsine pledged 
the note as security for a loan’ by the 
bank to himself, individually, of $240, and a 
few days thereafter he obtained $70 more on the same 
terms. A.S. Lagomarsine received no benefit from the 
money borrowed, and did not know of the assignment 
until April, 1881, when the note was sold by the sher- 
iff under an execution issued upon a judgment in favor 
of the executor of Larcomb’s estate. At the time of 
the loan by the bank T. L. Lagomarsine indorsed his 
name, and was about to indorse his brother’s also, 
when the cashier refused to allow bim to do so, saying 
he preferred to have the other payee indorse for him- 


self. TT. L. Lagomarsine promised to have his 
brother make his indorsement. The bank 
received the note in this condition, as collat- 
eral, and A. S. Lagomarsine never indorsed it. 


Nicoletti was not notified by the bank of the assign- 
meut, and he had no knowledge thereof until April, 
1ssl. Atthe time of the execution of the notes and 
mortgage by Nicoletti it was agreed between him and 
T. L. Lagomorsine that he might pay any of the debts 
of the latter in Virginia City and receive credit there- 
for upon the notes. In the fall of 1879a settlement was 
had between them, and it was found that Nicoletti 
had paid $780. This amount T. L. Lagomarsine agreed 
to credit on the first note, the one in question, but 
failed to do so, for the reason that it was in posses- 
sion of the bank. Another settlement was had in the 
fall of 1880, and it was found and agreed that Nicoletti 
had paid off T. L. Lagomarsine’s debts, $430, during 
that year. It was agreed that this amount should be 
credited on the notes, and that the first should be 
given upas paid. T. L. Lagomarsine gave Nicoletti 
receipts for the amount stated, at the dates of settle- 
ment, but the credits were not placed upon the notes. 
The court finds that between the date of the note and 
July 11, 1879, when it was assigned to thejbank, Nico- 
letti paid, of the debts of T. L. Lagomarsine, $320, but 
that the bank had no notice thereof at that time or 
subseguently ; and that after the assignment Nicoletti 
paid the further sum of $890, making in all $1,210, none 
of which was indorsed on the note or mortgage. 
Special issues were submitted to the jury, and from 
the facts found by them and the court, the court de- 
clared as conclusions of law that the Nicoletti notes to 
T. L. Lagomarsine and A. 8. Lagomarsine were nego- 





tiable; that they were transferred in good faith and 
for a valuable consideration, before maturity, as 
pledges to secure the payment of loans made by the 
bank and Hampton; that T. L. Lagomarsine was au- 
thorized as a partner and agent of A. 8S. Lagomarsine 
to pledge them, that the delay of A. 8. Lagomarsine 
to assert any rights in said notes and mortgage after 
he knew of their disposition by T. L. Lagomarsine op- 
erated as a Jegal ratification of the transfers; that the 
transfer to the bank protected the bank from all equi- 
ties in favor of Nicoletti, and from all payments made 
by him, of which the bank had no notice, to the extent 
of the principal and interest of the loans made by the 
bank to T. L. Lagomarsine; that the bank was not 
obliged to notify Nicoletti of the assignment in order 
to protect itself from any payment or other equities 
existing or subsequently arising in his favor against T. 
L.and A. S. Lagomarsine; but that said payments 
beyond the bank’s loans to T. L. Lagomarsine, with 
interest, were operative to prevent any judgment 
against Nicoletti beyond the amount of such loan and 
interest. A decree was entered accordingly. 

The principal question to be decided is, whether un- 
der the circumstances, Nicoletti is entitled as against 
plaintiff to receive credit upon the note in suit for all 
or any portion of the debts of T. L. Lagomarsine paid 
by him before knowledge of the assignment to the 
bank. For the purposes of this case, without discuss- 
ing or deciding the question, we shall concede that 
plaintiff acquired, by purchase of this note at sheriff's 
sale, all the rights that the bank acquired by the as- 
signment and loan; that if the bank would have been 
protected against Nicoletti’s equities, then plaintiff is. 
It is admitted also that a party receiving a negotiable 
paper as collateral security is entitled to be protected 
as a bona fide holder to the same extent as one who 
becomes the absolute owner, and that he may bring 
suit in his own name, as the real party in interest. 
2 Pars. Bills & Notes, 54; Bank v. Vanderhorst, 32 N. 
Y. 556; Brookman v. Metcalf, id. 595; Lindsay v. 
Chase, 104 Mass. 253; Bonaud v. Genesi, 42 Ga. 639. 
The only difference between the rights of an absolute 
bona fide owner for value and a_ bona _ fide 
holder as collateral security as against the 
maker is that the former may recover in full, and the 
latter, if there be equities, is restricted to the extent 
of his advances. Matthews v. Rutherford, 7 La. Ann. 
225. 

The jury found, and the court adopted the finding, 
that T. L. Lagomarsine and A. 8S. Lagomarsine were 
‘*partners in the two Nicoletti notes.”” We do not 
think there was the slightest evidence sustaining such 
conclusion, and if we are correct, the element of part- 
nership should not be considered in our discussion. 
Let us test our conclusion by the record. In the first 
place, in the note itself, there was nothing to indicate 
a partnership. It was payable to the two payees 
named, jointly, or their order. In form and sub- 
stance it was like any other negotiable note owned 
jointly by two or more individuals. The bank knew 
there was but one way to obtain the legal title to the 
note—but one mode of transfer—according to the law 
merchant, and that was by the indorsement of the pay- 
ees. Acting upon that knowledge, the cashier refused 
to permit one of the payees to indorse for the other, 
preferring to have the latter indorse for himself, since, 
as he expressed it, ‘‘the note was made jointly to T. 
L. Lagomarsine and his brother.’’ The bank evidently 
regarded the transfer as incomplete at that time, and 
trusted in the personal promise of T. L. Lagomarsine 
to get the indorsement of his brother to complete it. 
T. L. Lagomarsine did not claim that the note was 
owned by the payees in partnership, but on the con- 
trary, said it belonged to him, and that he had the 
right to iudorse his brother’s name.~ In the face of 
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such a note the bank knew, that as to all persons but 
T. L. Lagomarsine, it would, at its peril, trust in such 
claim of ownership and representation of power, and 
the result was as before stated; that is to say, the note 
was received as the joint property of the payees, with 
the indorsement of one, but with the intention and ex- 
pectation of getting the other. 

The jury found that the two brothers were partners 
in farming from 1876 until some time in 1878; that 
they were not partners in any thing except the two 
Nicoletti notes, or engaged in any other business to- 
gether after September 8, 1878. The notes and mort- 
gage were given under thefollowing circumstances: 
T. L.and A. 8S. Logamarsine owned the Steamboat 
ranch together. In i878, before September, T. L. Lo- 
gomarsine bought his brother’s interest, agreeing to 
pay him $1,000 therefor. He paid $75, but was unable 
to pay at that timethe balance of $925. About the 
same time T. L. Lagomarsine sold his interest in the 
Truckee ranch to Louis Lagomarsine for $1,850. Soon 
after Louis sold a part of his interest to Nicoletti. Af- 
ter these transactions Nicoletti was owing Louis 
$1,850; Louis was owing T. L. Lagomarsine $1,850; 
and T. L. Lagomarsine was owing his brother, A. 8. 
Lagomarsine, $925. For the sake of convenience, and 
to save expense, it was agreed among them that Nico- 
letti should give his notes and mortgage to T. L. La- 
gomarsine and A.S. Lagomarsine, and so settle the 
entire indebtedness. We quote from the testimony of 
T. L. Lagomarsine, which shows the nature of the ar- 
rangement: 

“We agreed that instead of Louis mortgaging to me 
and Nicoletti mortgaging to Louis, Nicoletti should 
make a mortgage direct to me for $1,850, which Louis 
owed me, and in this way settle the indebtedness to 
allof us. I told my brother I could not pay him the 
$925, which I owed him, at that time, but if he 
wanted todo so he could have a half-interest in the 
mortgage which Nicoletti was to make to me. He 
agreed to this; and sothe mortgage and notes were 
made to my brother and myself jointly and our in- 
debtedness all around settled. We were to each own 
one-half of the notes and mortgage.”’ 

The other parties to these transactions testified to 
the same effect, and there was nothing to contradict 
their statements. If Nicoletti had given a note and 
mortgage for $925 to A. 8S. Lagomarsine, and a note 
and mortgage for the same amount to T. L. Lagomar- 
sine, in satisfaction of the entire indebtedness of all 
the parties, it would hardly be claimed that T. L. La- 
gomarsine and A. S. Lagomarsine would have been 
partners in the two notes. In that case each would 
have owned his own paper, and now both have a joint 
ownership. But a negotiable note, payable to two 
or more persons jointly, like the one in question, is no 
evidence that it is owned in partnership; nor is the 
fact that such note is in the actual, manual possession 
of one of the payees such evidence. It cannot be held 
by all at the same time, and whoever has it in posses- 
sion holds it for himself and the other payees. 

Without pursuing this question further we repeat 
the conclusion before expressed, that there was no 
evidence showing a partnership in the two notes. 
Such being the case, it wil: not be necessary to con- 
sider the question whether one partner, by the in- 
dorsement of his own name only upon negotiable pa- 
per, payable to a partnership before maturity, so trans- 
fers it as to relieve a purchaser for value of equities 
existing between the maker and payees. 

But in addition to the findings that the note was 
owned in partnership, the court concluded that as an 
agent of A. 8. Lagomarsine, T. L. Lagomarsine was 
authorized to pledge the note in question to the bank, 
and that the delay of the former to assert any rights 
in the same or the mortgage, after he knew of their 








disposition by T. L. Lagomarsine to the bank, oper- 
ated as a legal ratification of the transfer. We think 
the evidence justified the finding that T. L. Lagomar- 
sine was authorized to do just what he did do. He 
could pledge the note as collateral security, indorse 
his own name, but not his brother’s. And that was all 
he did—all that the bank desired him to do. His 
promise to get the indorsement of his brother was a 
personal obligation that was not performed, and the 
upshot of the whole matter is that the note was pledged 
without the indorsement of one of the payees, and 
such was its condition at the trial. Surely A. 8. La- 
gomarsine could not, and did not, ratify any thing that 
was not done by T. L. Lagomarsine. Upon these 
facts then, what were the rights of Nicoletti? The 
statute provides as follows: 

“All notes in writing, made and signed by any per- 
son whereby he shall promise to pay to any other per- 
son, or to his order, or to the order of any 
other person, or unto the bearer, any sum of 
money therein mentioned, shall be due and payable as 
therein expressed, and shall have the same effect, and 
be negotiable in like manner, as inland bills of ex- 
change, according to the custom of merchants.’’ Comp 
Laws, § 9. 

According to the lex mercatoria the title to negotia- 
ble paper, payable to order, passes only by indorse- 
ment and delivery. Zrust Co. v. National Bank, 101 
U. 8.71; Whistler v. Forster, 108 C. L. R. 255; Daniell 
Neg. Inst., § 780. 

The statute further provides that— 

“Tn the case of an assignment of a thing in action, 
the action by the assignee shall be without prejudice 
to any set-off or other defense existing at the time of 
or before notice of the assignment; but this section 
shall not apply to a negotiable promissory note, or bill 
of exchange, transferred in good faith, and upon good 
consideration, before due.’”’ Comp. Laws, § 1068. 
‘* Every action shall be prosecuted in the name of the 
real party in interest.’? Section 1067. 

If the bank would have been protected against the 
equities of Nicoletti,it is because this negotiable note, 
payable to order, was transferred to it in good faith, 
and upon good consideration, before due. 

The Legislature did not intend to protect non-nego- 
tiable notes against the equities existing in favor of 
the makers before notice of assignment, although as- 
signed for value before maturity. Did it intend to 
protect notes negotiable, payable to order, but not in- 
dorsed by the payee? If it did it intended to over- 
turn a well-established rule of the law merchant, rec- 
ognized and enforced the world over. Such was not 
the intention. At the time the Code was passed there 
was a well-established mode of transferring a negotia- 
ble promissory note payable to order, and no other 
was recognized, which was by indorsement. If it was 
assigned for value before maturity, but not indorsed, 
it was subject to the equities in the hands of the as- 
signee that it would have been in the hands of the 
payee. This principle has not been changed by the 
statute. A note like the one under consideration, not 
indorsed, is not ‘transferred in good faith.” Rich- 
ards v. Warring, 39 Barb. 51-54; Bush v. Lathrop, 22 
N. Y. 547; Patterson v. Crawford, 12 Ind. 245; Whistler 
v. Forster, supra, 257; Trust Co. v. National Bank, 
supra; Terry v. Allis, 16 Wis. 479; Calder v. Billington, 
15 Me. 398; Savage v. King, 17 id. 302; Hedges v.Sealy, 
9 Barb. 217; Pease v. Rush, 2 Minn. 111. “A 
promissory note made payable to order may be trans- 
ferred without indorsement, so as to vest the prop- 
erty init in the purchaser. Transferred in that man- 
ner, it was formerly necessary to bring the action upon 
it in the name of the payee; under the Code it may be 
brought in the name of the real owner. But such a 
transfer does not clothe the assignee with all the rights 











THE ALBANY LAW JOURNAL. 


389 














of an indorsee of negotiable paper, transferred to him 
in the usual course of business; it gives him the title 
to the note, but subject to the rules applicable in case 
of an assignment of any other chose in action. In 
short, a note negotiable by indorsement, but not in- 
dorsed, transferred by delivery, and a note not negoti- 
able, transferred by delivery are equally open to every 
equitable defense which the maker had against it at 
the time of transfer; and if the payee could not have 
recovered at that time the assignee cannot.’’ Edw. 
Bills (2d ed.) 270. ‘‘The rule is settled by an anbroken 
series of authorities, that the assignee of a thing in 
action not negotiable takes the interest assigned, sub- 
jectto all the defenses, legal and equitable, of the 
debtor who issued the obligation. * * * That is, 
when the original debtor or trustee, in whatever form 
his promise or obligation is made, if it is not negotia- 
ble, is sued by the assignee, the defenses, legal and 
equitable, which he had at the time of the assignment, 
or at the time when notice of it was given, against the 
original creditor, avail to him against the substituted 
creditor.” 2 Pom. Eq. Jur., § 704. 

Hedges v. Sealy was decided in 1850. 9 Barb. 217. 
The New York Code was adopted in 1848. The case 
was on all fours with the one in hand, with this excep- 
tion: the note was payable to one person, who pledged 
itas collateral security for money loaned, without in- 
dorsement, while in this case the money was payable 
to two and indorsed by one. The court said: 

** Although the plaintiff took the note upon sufficient 
consideration, and the transfer was consummated by 
the actual delivery, yet the plaintiff is not a bona fide 
holder, or indorsee, and entitled as such to recover 
against the maker, if the proof shows that he had a 
good defense againstit in the hands of Roberts. To 
entitle the plaintiff to protection from such a defense, 
in addition to the valuable consideration paid by him 
for the note, it must also appear that he is the indorsee. 
The pleadings disclose that it was payable to order, 
and was not indorsed by the payee. in respect to the 
note the plaintiff isa mere assignee, aud his rights 
are to be settled by the same rules that govern the 
case of an assignee of any other chose inaction. The 
rule that the indorsee may recover where the payee 
may not is founded on the commercial policy of sus- 
taining the credit of negotiable paper. The paper in 
question was negotiable, but it was not negotiated. It is 
payable to Robert Roberts or order, and he has not 
indorsed it. * * * A note negotiable, but not in. 
dorsed, transferred by delivery, and a note not nego- 
tiable transferred by delivery, are open to every equit- 
able defense which the maker had against them at the 
time of transfer; and if the payee could not have re- 
covered at that time the holder cannot.”’ 

“A promissory note, like any other personal prop- 
erty, can be transferred by mere delivery so as to pass 
the title and the right to sue in the name of the 
holder, when a note is payable to order and is found 
in the hands of a person not the payee, without the in- 
dorsement of the payee. The difference between such 
aholder and one who holds by indorsement, is that 
the former is not entitled to the privileges of a bona 
fide holder, while the latter is a note payable to order, 
passed without indorsement, is not taken in the regu- 
lar course of business, and is subject to the same disa- 
bilities asif it had been taken after due, but the title 
passes sufficiently to maintain asuit in the name of the 
owner.”’ Pease v. Rush, 2 Minn. 111. 

At the time of that decision the Minnesota Code 
was like ours. St. Minn. 1849-58, p. 534. To the same 
effect is Zerry v. Allis, 16 Wis. 479, under a statute like 
ours. Rev. St. Wis., 1858. p. 714. 


Beard vy. Dedolph, 29 Wis. 141, supports the same 
doctrine, though holding also that an indorsement 





made after maturity of a note assigned, but not in- 
dorsed before maturity, relates back to the time of 
delivery, and protects the assignee against every thing 
subsequent to the delivery. This doctrine is repudi- 
ated however by many well-considered cases. Clark v. 
Whitaker, 50 N.H. 475, and cases there cited; Lancaster 
Bank v. Taylor, 100 Mass. 22. See also Grimm v. War- 
ner, 45 Iowa, 108; Seymour v. Leyman, 10 Ohio St. 285; 
McCrum v. Corby, 11 Kan. 470; Franklin v. Twogood, 
18 Iowa, 515; Patterson v. Cave,61 Mo. 489; Boeka v. 
Nuella, 28 id. 180; Hadden v. Rodkey, 17 Kan. 429. 

We have cousidered the questions before discussed 
upon the theory taat a note like the one in suit, in- 
dorsed by one only of two joint payees, is subject to 
any equities existing in favor of the maker, the same 
as thoughit had not been indorsed by either; and 
such, we think, is the law. Such anoteis payable to 
both, or to their joint order. By the law merchant it 
cannot be transferred except by the joint indorse- 
ment of all the payees. Ryhiner v. Feickert, 92 II. 
311, and authorities there cited. Ifa note unindorsed 
is not transferred in good faith, then one indorsed by 
a part only isin the same situation. Such a note is 
surely only transferred in part. 2 Pars. Bills & Notes, 
4,5; Smith v. Whiting, 9 Mass. 333; Dwight v. Pease, 3 
McLean, 94; Bennett v. MceGaughy, 3 How. (Miss.) 193; 
Wood v. Wood, 1 Har. (N. J.) 428; 1 Daniell Neg. Inst., 
§ 684; Lowell v. Reding, 23 Am. Dec. 546. We are 
satisfied that plaintiff is in no better situation than 
the payees of this note would have been had they 
brought this suit; and in that case Nicoletti would 
have been entitled to credit for all payments made, 
according to the agreement entered into at the time of 
the execution of the notes and mortgage, and before 
notice of the assignment. Davis v. Neligh, 7 Neb. 82; 
Pecker v. Sawyer, 24 Vt. 464; Britton v. Bishop, 11 id. 
70. 

The judgment and order appealed from are reversed, 
and the cause remanded. 


—> 





CONSTITUTIONAL LAW—ASSESSMENT FOR 
SIDEWALKS. 
SUPREME COURT OF VERMONT, JANUARY 1884, 


BARNES V. DYER.* 


A statute empowering the authorities of a city to construc. 
sidewalks, and make local assessments on the property 
fronting the same, *‘ for so much of the expense thereof 
as they shall deem just and equitable,”’ is unconstitu- 
tional in that there is no fixed, certain and legal standard 
for assessment. Such assessment should be made in 
view of the benefit to the abutting land; but under this 
statute they may be made in view of the defendant’s 
ability to pay. 

SSUMPSIT brought by the collector of city taxes to 

recover an assessment imposed upon the defend- 

ant, by the Court of Common Council of the city of Ver- 

gennes, for building a sidewalk in front of his build- 

ings. Trial by jury, June Term, 1883, Powers, J., pre- 

siding. Verdict ordered for the plaintiff. The case 
appears in the opinion. 

Stewart & Wilds, for defendant. 

J. H. Lucia, for plaintiff. 

Veazey, J. By an act of the Legislature passed in 
1878 the Court of Common Council of the city of Ver- 
gennes are “authorized and empowered to construct 
and repair sidewalks in the principal streets of said 
city, and to direct in what manner and of what mate- 
rial such sidewalks shall be constructed or repaired, 


*8.C., 56 Vt., 469, 
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and may assess the owners of property through which 
or frontiug which said sidewalks are constructed, so 
much of the expense thereof as they shall deem just 
and equitable,”’ and further providing for notice, hear- 
ing, and appeal, etc. 

One defense to this suit to recover an assessment 
imposed on the defendant for building a sidewalk in 
front of his block of stores, is the alleged unconstitu- 
tionality of the said act. 

It isnot here questioned but that the rule is now 
settled that a municipal corporation may be author- 
ized to make a local and special tax or assessment for the 
building of sidewalks and certain other improvements 
within proper village or city limits, and apportion the 
expense according to the benefit of the abutting prem- 
ises. Allenv. Drew, 44 Vt. 174; 2 Dill. Mun. Corp., § 
761; Cooley Const. Lim. 

The defendant claims that by the act in question, 
thus leaving toa board of officers to say what in their 
discretion ‘is just and equitable,” no sufficiently defi- 
nite legal standard of assessment is fixed, as required 
by those provisions of the Constitution which were in- 
tended as a guard against unequal taxation. 

Judge Dillon, in stating the general result of an ex- 
tended reference to the judgment of the courts of the 
several States concerning local improvements and as- 
sessments, in respect thereof says: 

**3. Special benefits to the property assessed, that is, 
benefits received by it in addition to those received by 
the community at large, is the true and only solid 
foandation upon which local assessments can rest.”’ 

The cases differ somewhat as to how the benefit may 
be determined, whether by the frontage or superficial 
area; but no such question arises here. The only 
question here is whether the phrase, “ as} they shall 
deem just and equitable,”’ is sufficiently certain as a 
standard of assessment. If it could be properly con- 
strued as meaning only what was just and equitable 
in view of the benefit of the premises fronting on the 
improved sidewalk, it would possibly be sufficient. 
The exceptions do not state upon what view or theory 
the assessment in question was made. If said clause 
is fairly liable to a different construction from the one 
above stated, then it furnishes no certain legal stand- 
ard of assessment. Did the Court of Common Coun- 
cil determine the amount of this assessment in view 
of the benefit of the abutting land; or of its value; or 
of the personal convenience of the defendant; or of 
the ability of the defendant to pay; or of all these 
combined? Whocan say? Why might they not under 
this clause assess one man in one view and another 
in another view? “Just and equitable”’’ in re- 
spect to what? The words import no special limita- 
tion. 

In State v. Newark,8 Vroom (N. J.), 415; S. C.,18 
Am. Rep. 729, the chief justice of New Jersey says: 
“The only safe rule is that the statute authorizing the 
assessments shall itself fix eitherin terms or by fair 
implication the legal standard to which such assess- 
ment must be made to conform. In no other way can 
property be adequately protected.” 

The act in question makes no express allusion to as- 
sessment on account of benefit; neither doesit limit 
the assessment to the amount of benefit. Yet as we 
have seen, the right to assess at all depends solely on 
benefit, and must be proportioned to and limited by 
it. An improvement might cost double the benefit to 
the land specially benefited. 

In New Brunswick Rubber Co. v. Commissioners of 
Streets and Sewers, 9 Vroom (N. J.), 190; S. C., 20 Am. 
Rep. 380, it was decided that where a statute author- 
ized commissioners to assess the cost of a sewer upon 
lands benefited thereby in such proportion as they 
should deem just and equitable, no valid assessment 
could be made under the statute, as it failed to deter- 














mine the mode of distributing the burden. Knapp, J., 
in delivering the opinion of the court, says: ‘‘ In State 
v. Mayor, etc., of Paterson, 8 Vroom (N. J.), 412, an as- 
sessment, certified to have been equitably made, was 
set aside as governed by norule. It is not perceived 
how a legislative enactment which provides no rule or 
standard for making an assessment for a public work 
can have higher claim for validity.”’ 

That case may be regarded as extreme. A much 
stricter rule was adopted thau is contended for here. 

In our statutes providing for general taxes a fixed 
standard of apportionment has always been adopted, 
securing uniformity as far as practicable in theory at 
least in respect to persons and property within the ju- 
risdiction of the body imposing the taxes. 

There is greater reason for adhering to this rule in 
respect to provisions for special assessments. When 
the money of the few is taken for the benefit of the 
whole, it is in substance the exercise of despotic 
power. It is justice when an equivalent is given. In 
the case of a local improvement there is an equivalent 
for the assessment when it only equals the special ben- 
efit to the property benefited. Butit is the right of 
the citizen to have the law, which reaches into his 
pocket specially, so guarded as to secure him approxi- 
mate justice according to legal and constitutional 
principles. The language of Judge Agnew in the 
Washington Avenue case, 69 Penn. St. 352, is perti- 
nent: “In questions of power exercised by agents it is 
sometimes the misfortune of communities to be 
carried, step by step, into the exercise of illegitimate 
powers, without perceiving the progression, until the 
usurpation becomes so firmly fixed by precedents 
it seems to be impossible to recede or to break through 
them.”’ 

Our Constitution provides that “every member of 
society hatha right to be protected in the enjoyment 
of life, liberty and property, and therefore is bound to 
contribute his proportion toward the expense of that 
protection.” 

This is less restrictive than the Constitutions of 
many States; but the cases which have established the 
rule that the statute authorizing an assessment must 
fix the legal standard to which it shall be made to con- 
form, have not turned on the phraseology of constitu- 
tional provisions. It is everywhere treated as a gene- 
ral constitutional principle that no member of society 
shall be compelled to contribute more than his propor- 
tion. Unless this isso thereis no protection against 
arbitrary injustice in the imposition of taxes. To se- 
cure this protection courts have held that legislative 
enactments must set up a standard, fix a rule to be 
conformed to asa guide in all cases,a uniform, cer- 
tain rule, so far as reasonably practicable, and not sus- 
ceptible to different applications to different individ- 
uals of the class to which it applies. If the enactment 
fails in this regard it is deemed fatally defective. The 
proposition is sound, because it isan adherence to the 
fundamental principles which in a constitutional gov- 
ernment are designed to protect the individual against 
injustice and oppression. 

We think the act in question failed to set up a stand- 
ard by which all assessments for sidewalks in Vergen- 
nes must be made; that the words ‘‘ just and equita- 
ble’ do not import with reasonable certainty a limita- 
tion to particular benefits to property benefited. We 
do not’ know but that one member of the common 
council construed the words as applying to one consid- 
eration, and another member to a different considera- 
tion; nor that any of them limited the consideration 
to benefits. In short, the enactment was inadequate 
to the purpose designed by it. 

This view renders it unnecessary to pass upon the 
other points of defense. 

Judgment reversed and cause remanded. 
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WILL—PRECATORY 
CIRCUIT COURT, DISTRICT OF CALIFORNIA. 
SEPTEMBER 22, 1884. 


Coton v. COLTON.* 

The will of David D. Colton contains this provision: ‘‘ I 
give and bequeath to my said wife, Ellen M. Colton, all 
my estate, real and personal, of which I shall die seised, 
or possessed or entitled to. I recommend to her the care 
and protection of my mother and sister, and request her 
to make such gift and provision for them, asin her judg- 
ment will be best.’’ Held, that this provision is not an 
absolute gift, or bequest in trust for the mother and sis- 
ter of the testator; that it isnot an imperative command, 
to make the provision for their support, but only a recom- 
mendation and request, leaving the matter to the judg- 
ment and discretion of his surviving wife. 

The conditions necessary to raise a trust from words of re- 
commendation and request in a will discussed. 


rr opinion states the facts. 


TRUSTS. 


W. W. & H. S. Foote and Grove L. Johnson, for com- 
plainant. 


Crittenden Thornton and Stanley, Stoney & Hayes, for 
defendant. 


Sawyer, Cir. J. This is a bill in equity to establish a 
trust in favor of complainant in the estate of the late 
David D. Colton, deceased, in the hands of his devisee 
and legatee, Ellen M. Colton; and to obtain a decree 
against the defendant, requiring her to makea suit- 
able provision out of the estate devised and be- 
queathed to defendant, for the maintenance of com- 
plainant. 

The will out of which the suit arises is as follows, to 
wit: ‘I, David D. Colton, of San Francisco, make 
this my last will and testament. I declare that all of 
the estate of which I shall die possessed is community 
property, and was acquired since my marriage with 
my wife. I give and bequeath to my said wife, Ellen 
M. Colton, all of the estate real and personal, of which 
I shall die seised, or possessed, or entitled to. I re- 
commend to her the care and protection of my 
mother and sister, and request her to make such gift 
and provision for them, as in her judgment will be 
best. I also request my dear wife to make such pro- 
vision for my daughter Helen, wife of Crittenden 
Thornton, and Carrie, as ste may in her love for them 
choose tu exercise. I hereby appoint my said wife to 
be the executrix of this my last will and testament, 
and desire that no bonds be required of her for the 
performance of any of her duties as such executrix. I 
authorize and empower her to sell, dispose of, and 
convey any and all of the estate of which I shall die 
seised and possessed, without obtaining the order of 
the Probate Court, or of any court, and upon such 
terms, and in such manner, with or without notice, as 
to her shall seem best. If my said wife shall desire 
the assistance of any one in the settlement of my es- 
tate, I hereby appoint my friend, 8. M. Wilson of San 
Francisco, and my secretary, Charles E. Green, to be 
joined with her in the said executorship, and author- 
ize her to call in either or both of the said gentlemen, 
to be her co-executors. And in case she shall so unite 
either, or both of them with her, the same provisions 
are hereby made applicable to them, as I have before 
made for her in reference to bonds, and duties, and 
powers.” 

The question is, does this will create a trust in favor 
of complainant? Do the recommendations and re- 
quests, found inthe will, give an absolute legacy to 
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the complainant out of the estate, and do they consti- 
tute an imperative command to make the provision, 
or is the matter left to the discretion of the surviving 
wife, as sole devisee and legatee, to actin the matter 
as her judgment and feelings shall dictate? It cannot 
be denied that the earlier English decisions, and a few 
of the earlier casesin this country, go a long way 
toward sustaining the claim set up by the complain- 
ant. But later cases, both in England and the United 
States, considerably limit the construction given by 
the earlier decisions to precatory words of a will, or 
words of request or recommendation, and some of 
them, especially in this country, fall little short of re- 
pudiating and altogether overruling the earlier cases. 
Says Story,on this subject: ‘‘In the interpretation of the 
language of wills also, courts of equity have gone great 
lengths, by creating implied, or constructive trusts, 
from mere recommendatory and precatory words of 
the testator.” 2Story Eq. Jur., § 1068. 

After considering the English cases, he adds: ‘‘The 
doctrine of thus construing expressions of reeommend- 
ation, confidence, hope, wish, and desire, into posi- 
tive and peremptory commands, is nota little difficult 
to be maintained upon sound principles of interpreta- 
tion of the actual intention of the testator. It can 
scarcely be presumed that every testator should not 
clearly understand the difference between such ex- 
pressions, and words of positive direction and com- 
mand; and that in using the one and omitting the 
other, he should not have a determinate end in view. 
It will be agreed on all sides, that where the intention 
of the testator is to leave the whole subject, as a pure 
matter of discretion, to the good will and pleasure of 
the party enjoying his confidence and favor; and 
where his expressions of desire are intended as mere 
moral suggestions, to excite and aid that discretion, 
but not absolutely to control or govern it, there the 
language cannot, and ought not to be held to create a 
trust. Now words of recommendation, and other 
words, precatory in their nature, imply that very dis- 
cretion, as contradistinguished from peremptory 
orders, and therefore ought to be so construed, unless 
a different sense is irresistibly forced upon them by 
the context. Accordingly in more modern times, a 
strong disposition has been indicated not to extend 
this doctrine of recommendatory trusts, but as far as 
the authorities will allow to give to the words of wills 
their natural and ordinary sense, unless it is clear 
that they are designed to be used in a peremptory 
sense.”’ 2 Story Kq., § 1070. 

The most favorable rule for complainant, now re- 
cognized, that can be deduced from the body of the 
English authorities is doubtless, that stated by Lord 
Langdale in Knight v. Knight, 3 Beav. 173, where he 
said: ‘‘Asa general rule, it has been laid down, that 
where property has been given absolutely to any per- 
son, and the same persou is, by the giver, who has 
power to command, been recommended, or entreated, 
or wished, to dispose of that property in favor of 
another, the recommendation, entreaty, or wish, 
should be held to create a trust: 1. If the words are 
so used, that upon the whole, they ought to be con- 
strued as imperative; 2, if the subject of the recome 
mendation, or wish be certain; and 3, if the objects, 
or persons intended to have the benefit of the recom- 
mendation, or wish be also certain.’”’ See 44 Am. Dec. 
372, note to Harrison v. Harrison’s Admr., 2 Grat. 1. 
On the contrary, in the language of Story: ‘ Wher- 
ever therefore the objects of the supposed recommen- 
datory trusts are not certain or definite: wherever the 
property to which it isto attach is not certain or de- 
finite; wherever a clear discretion or choice to act, or 
not to act, is given; wherever the prior dispositions of 
the property import absolute and uncontrollable 
ownership; iu all such cases courts of equity will not 
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create a trust from words of this character.’’ 2 Story 
Eq. Jur., § 1070; see also Howurd v. Carusi, 109 U. 8. 
733-4, citing and recognizing the rule as stated by 
Story, and 2 Pomeroy Eq. Jur., § 1014 to 1017, where 
the subject is,well discussed. 

Upon a careful consideration of the language of the 
will, giving the words their usual natural significa- 
tion, as they would doubtiess be understood, almost 
if not quite universally, by ordinarily intelligent Eng- 
lish speaking people, without reference toany strained 
artificial, or technical rules of construction, it appears 
to me that two at least, if not three of these requisite 
conditions negatively stated are found in the will. 
The * objects of the supposed recommendatory trusts” 
are undoubtedly “certain and definite,” they are the 
mother and sister of the testator. But “the property 
to which it (the trust) is to attach is not certain or de 
finite.’ ‘The subject of the recommendation or 
wish” is surely not ‘‘certain.’”’ No specific property 
or amount is indicated, as the subject of the asserted 
legacy or trust. The testator only “requests ” his 
general legatee and devisee, ‘‘to make such gift and 
provision for them asin her judgment will be best,” 
apparently leaving the whole matter to her judgment 
and discretion. How isthe court to determine to 
what property or to what amount of money the trust is 
to attach? Neither the property nor the amount of 
money is indicated; and the testator has not left the 
matter to the judgment of the court to determine, but 
in express terms tothe iudgment of his surviving 
wife, his sole devisee and legatee. The subject is 
therefore not certain or definite. The testator has 
neither indicated the particular property nor the par- 
ticular amount of money out of the million of dollars 
in value claimed to have been left, to which the legacy 
or trust is to attach, nor has he indicated any rule by 
which the property or amount can be ascertained, 
other than the judgment of his surviving wife, which 
judgment she appears to have exercised, for she made 
gifts from time to time in small sums, amounting in 
the aggregate to $1,500. Certainly the property or 
amount of money to which the trust, ifany there be, 
is toattach—the subject of the recommendation or 
request or the subject of the trust—could not well be 
more uncertain or more indefinite. Inthe absence 
of words expressly creating a trust, this indefinite- 
ness and uncertainty constitute strong evideuce that 
the testator did not intend to create a trust. In lan- 
guage quoted from 10 Ves. 536: ‘And wherever the 
subject to be administered as trust property, and the 
objects for whose benefit it is to be administered, are 
not to be found in the will, not expressly creating a 
trust, the indefinite nature and quantum of the sub- 
ject, and the indefinite nature of the objects, are 
always used by the court, as evidence that the mind 
of the testator was not to create a trust; and the diffi- 
culty that would be imposed upon the court, to say 
what should be so applied or to what objects, has been 
the foundation of the argument that no trust was in- 
tended; or as Lord Eldon expresses it in another 
case, Turn. & Russ., 159, ‘where a trust is to be 
raised, characterized by uncertainty, the very diffi- 
culty of doing it isan argument which goes to a cer- 
tain extent toward inducing the court to say, it is 
not sufficiently clear what the testator intended:’ 
See also Knight v. Boughton, 11 Clark & Fin. 548;” 
note to § 1070, Sto. Eq. Jur., p. 284-5. In the notes to 
Harrison v. Harrison's Admax., 2 Grat.1, reported in 
44 Am. Dec. 375, and in 2 Sto. Eq. Jur., § 1073 et seq., 
notes, the cases are cited illustrating certainty and un- 
certainty in a will, within the meaning of the condi- 
tion of the rule, adopted by the courts, as to the sub- 
ject of the recommendation or request; and as it ap- 
pears to me, few of those provisions held to be too un- 
certain to create a trust are more uncertain or indef- 





inite than the provision in the willin question. And 
in the language of Lord Cottenham, in Finden y, 
Stephens, 2 Phil. 142: ‘* Words of recommendation are 
never construed as trusts, unless the subject be cer- 
tain.”” 44 Am. Dec. 376. The willin question there- 
fore fails in this condition of certainty as to the sub- 
ject, essential to the creation of a trust by precatory 
words, even under the English rule most favorable to 
such trusts now recognized. 

Again under that branch of the rule stated by Story, 
that wherever “the prior dispositions of the property 
import absolute uncontrollable ownership, courts of 
equity will not create a trust from words of this char- 
acter,’ 2 Sto. Eq. Jur., § 1070, this will is deficient in 
this one of the elements from which the inteniion to 
create a trust may be inferred. No language can 
more clearly and unmistakably ‘‘ dispose of property "’ 
absolutely or ‘“‘ import absolute uncontrollable owner- 
ship”’ in the devisee or legatee, than the language of 
this will, making ‘‘the prior disposition of the prop- 
erty of the testator,”’ which is, ‘‘I give and bequeath 
to my said wife, Ellen M. Colton, all of the estate, 
real and personal, of which I shall die seised or pos- 
sessed or entitled to.””. And further on in his will the 
testator adds, ‘‘I authorize and empower her to sell, 
dispose of and convey any and all of the estate of 
which I shall die seised and possessed, without obtain- 
ing the order of the Probate Court or of any court,and 
upon such terms and in such manner, with or without 
notice, as to her shall’seem‘best.’’ If this language of 
gift, and devise, and this power to dispose of, and 
control does not constitute “a prior disposition of the 
property,’’ which “imports absolute and uncontroll- 
able ownership,” then I amat aloss to know what 
would express that idea, or effect such a purpose. In 
this respect also the willis deficient in one of the ele- 
ments suggested by Story, as necessary to create a 
trust from mere precatory words or words of recom- 
mendation or expressing a desire. 

Again, are the words considered by themselves ‘so 
used as upon the whole they ought to be construed 
as imperative,” or is there “a clear discretiou or 
choice to act or not to act,” given irrespective of other 
elements to be considered® The language and all the 
language to be considered on this pointis, ‘I recom- 
mend to her the care and protection of my mother and 
sister, and request her to make such gift and provis- 
ion for them as in her judgment will be best.’’ Or in 
effect, 1 do not myself make any gift or any provision 
forthem, according tomy judgment, or determine 
how much they ought to have, but 1 reeommend them 
‘*to ber care and protection; ’’ and I “ request her to 
make such gift and provision for.them as in her judg- 
ment will be best.”’ 

By the express terms of the Civil Code of Califor- 
nia, “‘a will is to be construed”according to the inten- 
tion of the testator,” and the ‘testator’s intention is 
to be ascertained from the words of the will, taking 
into view the circumstances under which it is made, 
exclusive of his oral declarations.”’ ‘‘All parts of the 
will are to be construed in relation to each other, and 
so as, if possible, to form a consistent whole.” A 
clear and distinct devise or bequest cannot be affected 
* * * by any other words not equally clear and dis- 
tinct, or by inference or argument * * * from 
other parts of the will." ‘‘The words of a will are to 
be taken in their ordinary and grammatical sense, un- 
Jess a clear intention to use them in another sense can 
be collected, and that other can be ascertained.” 
Civil Code, § 1317-18, 1321-2, 1324. It seems to me that 
under these_rules, it is impossible to hold it to have 
been the intention of the testator himself to give ab- 
solutely any portion of his estate to be held in trust 
for complainant. The language is plain, and readily 
understood, taking the words in their ordinary and 
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grammatical sense. The testator manifestly appre- 
ciated the difference, which every one must recognize 
between words of absolute devise or bequest, and 


mere words of recommendation or request. To con- 
strue these latter words of recommendation and re- 
quest as meaning precisely the same thing as words 
of absolute bequest would be to give them a meaning 
entirely different from the sense in which they are 
ordinarily used and ordinarily understood. The 
“clear and distinct,”’ prior absolute ‘“‘devise and be- 
quest ’’ to the defendant of all his estate, in language 
which it is impossible to misunderstand, would be 
materially ‘‘ affected ’? by converting an indefinite and 
unascertainable part of the absolute estate given to 
defendant into a trust, by ‘‘words not equally clear 
and distinct,” by ‘‘ inference, or argument from other 
parts of the will,” contrary to the rule expressly laid 
down by the Code. Had the testator intended to 
give any part of his estate absolutely in trust for the 
complainant, he would certainly have so stated, and 
would have declared what part or how much money 
he intended to setapart for her. He would have 
made the extent of his bequest “clear and distinct,” 
as clear and distinct as the devise tothe defendant, 
and not left it to the sole judgment of the defendant, 
to determine the amount or character or value of the 
bequest or the extent of his bounty. 

The language of the will cited seems to be plain and 
intelligible. It is not the language of gift or devise or 
the language of command. 

It is clearly language of recommendation and re- 
quest, leaving the matter to the discretion and judg- 
ment of his surviving wife to carry out his suggestion 
or not, or to such extent as seems to her best, accord- 
ing tothe dictates of her own discretion and judg- 
ment. Such is the plain import of the words, as they 
would ordinarily be understood, when taken by them- 
selves, and considered by the great mass of English 
speaking people, without reference to strained, artifi- 
cial, or technical rules of construction. They are, as 
it seems to me, so plain to the common mind as not to 
need interpretation. But when we come to call in 
other elements recognized by the rules of construc- 
tion heretofore adopted by the courts, for the pur- 
pose of aiding in converting the recommendation and 
request into a command or gift, we still find that all 
these elements except one, the certainty as to the ob- 
jects, are wanting. The testator manifestly under- 
stood the force of language. He knew well what lan- 
guage to use to express his intention to make a devise or 
bequest. There is no uncertain sound in ‘I give and 
bequeath to my wife, Ellen M. Colton, all of the es- 
tate, real and personal, of which I shall die seised or 
possessed.”’ if he had intended to makea gift, be- 
quest or devise to his mother and sister, he certainly 
knew in what language to express that intent, and he 
would have said so, and how much. Ie has expressed, 
in specific language, no intention to give to them 
directly, or to any one in trust for them any portion 
of his estate; or if any portion what particular por- 
tion orhow much. He has simply used words of re- 
commendation and request to his sole devisee and 
legatee, and left the whole matter in express terms to 
her judgment. This is the plain, natural meaning of 
his language, when taken by itself, or when considered 
in connection with all the other language of the will. 
When we consider the concise, clear, and specific lan- 
guage of this brief will in all its other parts, it seems 
impossible that the testator should have used words of 
mere recommendation and request to his wife, com- 
mitting the whole matter as to the gifts and provis- 
ions for them in express terms to her judgment; that 
he should have requested her to make the gift, when 
he intended to make a gift, legacy or devise to them 
himself, when he intended to command. 








It is urged on the part of the claimant, that in this 
class of cases a wish expressed, or a simple request to 
the devoted and obedient wife, is equivalent to a com- 
mand. This when voluntarily recognized as an obli- 
gation by the wife, in the affairs of married life, may 
be a very proper and salutary principle and prac- 
tice in marital polity and domestic etiquette; but it is 
too romantic, too largely deficient in the sanctions of 
the obligations of positive law, too loose and uncer- 
tain to be adopted by the courts, as a rule of law, by 
which large estates are to be distributed in opposition 
tothe plain, ordinary, actual matter-of-fact sense of 
the words ofa will. As to myself, I fully concur with 
Vice-Chancellor Hart, in his observations in Sale v. 
Moore, 1 Sim. 540, ‘‘ that the first case that construed 
words of recommendation into acommand, madea 
will for the testator; for every one knows the distinc- 
tion between them.”’ He further adds, that ‘the cur- 
rent authorities of late years has been against convert- 
ing the legatee intoatrustee.’’ See44 Am. Dec. 378, n. 
In my judgment to hold that the precatory words and 
words of recommendation, found in the will of the 
late General Coulton, create an indefinite trust in an 
unascertained and uncertain quantum of the estate of 
the deceased in the hands of Mrs. Colton, for the 
benefit of the mother and sister of the testator, would 
be to make a will for the deceased, and not to execute 
the will made by him. 

An argument is sought to be derived in favor ofa 
construction creating a trust.from the last two clauses 
in the will, relating to co-executors. In case the exec- 
utrix should desire assistance in the execution of the 
will, the testator provisionally appoints two other 
gentlemen as executors,and authorizes the executrix to 
associate either one or both as co-executor or co-execu- 
tors; ‘‘and in case she shall so unite either or both with 
her,the same provisions are hereby made applicable to 
them as I have before made for her, in reference to 
bonds and duties and powers.”’ It is argued that under 
this provision, the recommendation and request, as to 
care and provision for the testator’s mother and sister, 
would impose the same trust on them, as is imposed 
upon Mrs. Colton, and that certainly as to them the 
request is equivalent toa command, and being so as 
to them, they must have the same construction with 
respect to Mrs. Colton. But the character of Mrs. 
Colton, as executrix, and as devisee and legatee are 
wholly different and distinct. These words of recom- 
mendation and request were addressed to her as the 
wife of the testator, and his devisee and legatee, and 
not as the executrix of his willas owner, and not ad- 
ministratrix of his estate. She has performed all her 
trusts as executrix; the estate has been settled and 
distributed to her as devisee and legatee, and she has 
been discharged from her trust as executrix. So it 
appears from the bill. 

This suit is brought against her to enforce a trust 
vested in heras legatee for the benefit of complain- 
ant, and not against her in her representative charac- 
ter of executrix. So the closing passage of the will, 
making the same provision applicable to her co-execu- 
tor or co-executors, in the contingency provided for, 
‘*as I have before made for her in reference to bonds, 
and duties and powers,”’ has sole reference to the 
bonds waived, and to the “duties and powers ” con- 
ferred on heras executrix. It confers no rights, or 
powers, or duties upon these co-executors in the char- 
acter of devisees or legatees; and no argument can be 
derived from this passage to support the creation by 
the court of atrust. 

Upon the views thus taken upon the construction of 
the will, it is unnecessary to notice the other points 
argued under the demurrer. The demurrer is sus- 
tained, and as the whole case depends upon the con- 
struction of the will, no amendment can be made to 
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the bill that will obviate the objection taken by the 
demurrer. The bill must therefore be dismissed. And 
itis so ordered. 

(See 37 Am. Rep. 572; 31 Eng. Rep. 820, note.—Ep.) 


———_ > __— 


TRUST MONEY MISAPPLIED—INNOCENT HOL- 
DER. 


MICHIGAN SUPREME COURT, JUNE 18, 1884.* 


Neety v. Roop.* 


One who has left moneys in trustin the hands of a person 
who has misapplied them cannot recover them from the 
latter’s assignee, or from athird person, unless he can 
substantially identify them in the hands of the person 
whom he seeks to charge. 

Money deposited on general account, and not left as a spec- 
ial deposit, becomes the money of the bank, and the bank 
is then the depositor’s debtor for the amount. 


_— to Marquette. 


F. O. Clark, for plaintiff and appellant. 
E. E. Osborn, for defendant. 


CHAMPLIN, J. Plaintiff brought assumpsit, his dec- 
laration containing only the common counts. It ap- 
pears that on the 3lst day of December, 1881, plaintiff 
gave toone John E. Ward his check onthe First Na- 
tional Bank of Marquette, Michigan, for $469, payable 
to the order of John E. Ward, county treasurer, for 
the purpose of having Ward pay to the auditor-gen- 
eral, at Lansing, certain back taxes upon lands owned 
by plaintiff, amounting to $468.38. John E. Ward, at 
this time, was county treasurer of Marquette county, 
bet the check was not received by him in his official 
capacity, nor was it any part of his official daty to pay 
such taxes. He kept a bank account at the First Na- 
tional Bank of Marquette, and also at the Lansing 
National Bank of Lansing. So far as appears, his 
undertaking to pay these taxes for Neely was wholly 
gratuitous. He had been in the habit of accommoda- 
ting parties in this way, and kept a deposit in the 
Lansing Na‘ional Bank for this purpose. When any 
one paid him money to pay back taxes he did not for- 
ward it to Lansing, but deposited it at Marquette, and 
would draw checks in favor of the auditor-general on 
the Lansing National Bank. The funds deposited in 
this bank were made inthis way: Whenever he re- 
ceived, in the course of his business, any exchange on 
Chicago, New York, or Detroit, he sent it to this 
bank at Lansing, and thus saved exchange between 
Marquette and Lansing. When he received the check 
from Neely he deposited it to his own credit in his ac- 
count with the First National Bank of Marquette, and 
afterward drew it outand applied the money to his 
own use. He never paid the taxes to the auditor-gen- 
eral. About a week prior to January 24, 1882, Ward 
discovered that he was adefaulter in his office of 
county treasurer. In this emergency he went to Mr. 
Wadsworth, one of his sureties on his official bond, to 
whom he made known his financial condition, and 
proposed to secure his sureties by transferring to them 
all his property. During the interview he informed 
Wadsworth that he had a balance in the bank at Lan- 
sing of about $1,500, and that parties had left with 
him about a thousand dollars for him to pay back 
taxes with, but did not mention Neely’s name as being 
one of the number. This was on the 23d of January. 
On the 24th, the defendant, Rood, who was also one 
of his sureties, came to him with a request signed by 
all the sureties on his official bond, requesting him to 


*S. C., 19 N. W.Rep. 920, 








make the transfer of his property to defendant, Rood 
for the purpose of protecting them against loss on ac- 
count of his defaleation, which he proceeded to do 
without delay. Atthat time there was standing to 
his credit in the bank at Marquette about $91, and in 
the bank at Lansing $1,423.44 He had made no re- 
mittances to the bank at Lansing after receiving the 
check from Neely, but had checked out some in the 
mean time. He drew checks in favor of Rood for the 
balances in both banks, but did not tell him that 
any of the money in the bank at Lansing was subject 
tothe payment of any back taxes of Neely or other 
persons, and the jury found asa fact that Ward did 
not hold $469 on deposit in the Lansing bank for the 
purpose of paying Neely’s back taxes, as the money 
given to him for that purpose by Neely. 

Under these facts plaintiff claims that Ward held 
this $468.38 only in trust, and that he could not trans- 
fer title to it to Rood, but that he received it as the 
money of the plaintiff, and Rood is liable to him for 
money had and received, and that this action is 
brought upon that theory, and also upon the theory 
that it is immaterial whether it was the identical 
money given to Ward by plaintiff; that he could not 
transfer any money to Rood until the money he held 
in trust for others was provided for and set off. The 
infirmity of this position is that it assumes that Rood 
received the $468.38 which Neely placed in Ward’s 
hands to pay his back taxes. The rule contended for 
is well settled, that where property, held upon any 
trust to keep, to use, or invest ina particular way, is 
misapplied by the trustee, and converted into differs 
ent property, or is sold and the proceeds are thus in- 
vested, the property can be followed wherever it can 
be traced through its transformations, and will be 
subject when found, in its new form, to the rights of 
the original owner or cestui que trust. Cook v. Tullis, 
18 Wall. 341. 

But it is essestialjto the assertion of a beneficial title 
in a trust fund that it can be clearly traced into the 
hands of the party to be charged, though no more than 
proof of substantial identity is required. In this case 
the record shows that the money received by Ward on 
Neely’s check was deposited by him in his general ac- 
count in the First National Bank of Marquette. It 
was not placed there as a special deposit, and its iden- 
tity was lost. It became the bank’s money, and the 
bank became debtor to Ward for the amount. No 
subsequent appropriation of any of his money was 
ever made by Ward to pay Neely’s taxes, and we are 
not called upon by this record to decide what effect 
such appropriation would have had if it had been 
made, and notice thereof brought to the knowledge of 
Rood. If when assigning to Rood the recent bank- 
rupt law of the United States had been in force, which 
saved all trust property from passing to the assignee, 
Ward had been declared a bankrupt under that law, 
the money which he received of Neely and deposited 
in the bank would have vested in the assignee, and 
Neely could not have recovered itas a trust fund. 
Thus In re Janeway, 4 N. B. 100, money was left 
with Janeway by Mary Ann and Margarette Cool to 
be invested for them. Instead of making the invest- 
ment, he employed it, with his other means, in specu- 
lations. It was not claimed that it could be identi- 
fied, and the court applied the rule as laid down in 
Hill Trustees, that ‘‘where the trust property does 
not remain in specie, but has been made way with by 
the trustee, the cestui que trusts have no longer any 
specific remedy against any part of his estate in bank- 
ruptcy or insolvency, but they must come in as gen- 
eral creditorsand prove against the trustee’s estate 
for the amount due them. Soin the Robert Hosie case, 
7N. B. 601, Judge Longyear held that when money 
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was sent to Hosie, who was a banker, for the express 
purpose of paying acertain note and mortgage, who 
entered it on his books to the credit of the person who 
sent it, and before.the note and mortgage arrived at 
the bank to be paid, Hosie went voluntarily into bank- 
ruptcy, the party was not entitled to have the money 
so deposited repaid by the assignee, because it had 
become impossible to do so, the money having become 
part of the general assets of the bankrupt, and that he 
must take his chances with the general creditors. And 
in Bank of Commerce v. Russell, 2 Dill. 215, which was 
a case where a bank sent notes to a banker for collec- 
tion, which he collected and placed with his other 
funds, the court held that the identical money not 
having been kept separate and distinct from the bank- 
er's other money, it could not be recovered from the 
assignee as a trust fund. Had Ward not failed or 
made an assignment, and had refused to pay the taxes, 
Neely could not have maintained an action against 
the First National Bank of Marquette for money had 
and received, based upon this theory that the money 
deposited by Ward constituted a trust fund. Much 
less could he have maintained such action against the 
Lansing National Bank. And if he could not in their 
hands, it is manifest that he could not follow it 
through their hands into those of Rood, and recover 
it in an action for money had and received. 

An examination of cases at law where money has 
passed from the hands of the bailee or trustee to whom 
it was intrusted, to a third person, will show that the 
reason for allowing a recovery in an action for money 
had and received is based upon the fact that such per- 
son had received the plaintiffs money under circum- 
stances which showed that he had no right to retain it 
as against the plaintiff. Thusin Rusk v. Newell, 25 Ill. 
226, cited on plaintiff's brief, Rusk sent money by 
Newell, to be by him delivered to plaintiffs agent to 
be applied to a specified purpose. Newell delivered 
the money to the agent and"took his receipt. He then 
received from the agent the same money back in pay- 
ment of a debt due him from the agent. Here the 
identical money came to the hands of the defendant. 
He knew it was plaintiff's money when he received it, 
and knew jt was being misapplied when he received it 
from the agent to pay the agent’s debt due to him. 
Another case cited on plaintiff's brief will suffice by 
way of illustration to show the principle upon which 
the action can be maintained. Thus in Mason v. 
Waile, 17 Mass. 560, plaintiff had sent a package of 
money by one Sargent, a stage-driver, to be delivered 
in Boston. Defendant kept a gaming-house, and won 
the money from Sargent at a game of faro. Mr. Jus- 
tice Parker said the identical money of plaintiff came 
to defendant’s hands unlawfully, and that plaintiff 
could recover it from defendant in an action for money 
had and received. 

In this case Ward received the money from the 
bank on Neely’s check, and the same was placed by 
the bank to Ward’s credit. He then drew checks on 
his account in the bank from time to time, until there 
remained due him from the bank about $91,and this in- 
debtedness from the bank he transferred to Rood. 
The result of the whole proof is that plaintiff has 
wholly failed to trace Neely’s money, or the avails of 
his money, or of the fund created by it, into the hands 
of Rood. 

As the facts upon which the plaintiffs theory is 
based are not supported by the testimony in this case, 
it follows that the judgment of the Circuit Court must 
be affirmed. 

The other justices concurred. 

(See 3 Am. Rep. 491; 35 id. 511.—Ep.) 





UNITED STATES CIRCUIT COURT AB- 
STRACT.* 


CONTRACT—SPECIFIC PERFORMANCE— REMOVAL OF 
CAUSE—RESIDENT.— (1) In order to sustain an action 
for specific performance against a railroad company to 
compel it to construct its line through a certain city, 
and for other relief, it is necessary for the complain- 
ant to prove that he had an agreement with the rail- 
road company whereby that company was bound to 
construct and operate the main line of its road through 
that city. (2) A railroad company under a perpetual 
lease to a foreign corporation is uot, by that fact, a 
resident of the same place as the latter; therefore an 
action against it and its lessor cannot be removed to 
a Federal court on the ground of its residence being in 
a State other than that of the complainant, unless it 
can be shown that it is nota material party. Cir. Ct., 
S. D. Iowa, February, 1884. Crane v. Chicago, ete., R. 
Co. Opinion by Shiras, J. t 


FRAUD-—RIGHTS OF CREDITORS—DUTY OF COURT— 
EFFECT OF ATTACHMENT.—In setting aside a fraudu- 
lent conveyance the cardinal rule of equity is to re- 
store the creditors to what they have lost by the trans- 
action, and their rights are satisfied when they are 
placed in statu quo. The court does not seek to im- 
prove their condition by imposing forfeitures and pen- 
alties for the sake of punishing the fraud. Where 
therefore the goods are immediately attached, taken 
from the vendee before they have been lost, damaged, 
or depreciated in his hands, and have been sold by the 
court ata small advance over the price paid by the 
vendee, the money being in court for distribution, the 
court did not, on the facts of the case, charge the ven- 
dee with any additional sum to increase the value, and 
allowed the fund to stand as a security to the vendee 
for a bona fide debt paid by the debtor out of the price 
given by the vendee. Cir. Ct., W. D. Tenn., May 22, 
1884. Flash v. Wi/kerson. Opinion by Hammond, J. 


CoNTEMPT—UNITED STATES COURT—PUNISHMENT. 
—The power of the courts of the United States to pun- 
ish for contempt and imprison for non-payment of 
money judgments is circumscribed and controlled by 
the Jaws of the State; and where an order made in the 
progress of the cause is of the character in substance 
of a judgment or decree for the payment of money, it 
cannot be enforced upon the theory that disobedience 
isacontempt. Rev. Stat., §8 725, 990; In re Atlantic 
Mutual Ins. Co., 17 N. B. R. 368; The Blanche Page, 
16 Blatehf. 1; Catherwood yv. Gapete, 2 Curt. 94; 
United States v. Tetlow, 2 Low. 159; Low v. Durfee, 5 
Fed. Rep. 256. Cir. Ct., 8. D. N. Y., May 30, 1884. 
Mallory Manufacturing Co. v. Fox. Opinion by Wal- 
lace, J 


CONTRACTS—FUTURES—OPTION—AGENT — INTENT — 
LEGALITY PRESUMED—EVIDENCE—BURDEN OF PROOF. 
—If the parties intend in fact to buy or sell actual cot- 
ton, to be delivered at a future time agreed upon by 
them, it is not a gambling transaction, although they 
exercise the option in settling the difference in 
price rather than make delivery; but if the 
original purpose be not to _ deliver cotton, 
but to use the form of a contract for a genuine 
sale, as a method of merely speculating in the fluctua- 
tions of the market price the contract is void, although 
there be an option of veritable saleand delivery. It is 
a question of fact for the jury to determine the inten- 
tion. (2) Where the principal employs an agent to buy 
‘‘futures,’’ if the dealings be illegal as gambling trans- 
actions, the agent cannot recover his advances and com- 
missions, as he is the active agency engaged in placing 
the contracts and directing the business. (3) Where 





*Appearing in 20 Federal Reporter. 
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the defendant empioyed the plaintiff to buy “ futures” 
in the market of the plaintiff, without specific instruc- 
tions or restrictions, the plaintiff may assume that the 
business is to be done by the rules or custom estab- 
lished for himself; and the defendant’s knowledge of 
that custom is not material; neither is his intention to 
engage in gambling in prices material in determining 
whether the contracts actually made were illegal; but 
the test of illegality is the intention of the plaintiff 
and the other parties to the contracts. If they intended 
to make contracts for actual delivery, and not for 
gambling in prices, the defendant is bound for the ad- 
vances and commissions, although he intended and 
supposed he was only gambling in prices’ (4) While 
the law presumes that every man’s contracts are in- 
tended to be legal until the contrary appears, and the 
defendant who sets up illegality must prove it, there is 
no presumption that any particular contract is valid or 
invalid, and the plaintiff must prove the case made by 
his declaration. In doing this, if it appears that the 
dealings were illegal, he cannot recover, and the jury 
isto follow the presumption of legality only where 
there is no proof whatever to satisfy them to the con- 
trary. Cir. Ct.,W.D.Tenn., April 30, 1884. Kirkpat- 
rick vy. Adams. Opinion by Hammond, J. 





OREGON SUPREME COURT ABSTRACT. 

ARBITRATION AND AWARD—INVALID—PROMISE TO 
PERFORM—RATIFICATION.—An award which does not 
determine all matters submitted to the arbitrators is 
not binding, but asubsequent promise to perform by 
the party against whom it is sought to be enforced, 
operates as a ratification, and renders it obligatory. 
As the submission might have been by parol, the sub- 
sequent parol promise to perform the award, includ- 
ing the value of the surplus material, was a valid rati- 
fication of the award in that respect. Page v. Pender- 
gast, 2 N. H. 233. The general rule undoubtedly is 
that an award which does not determine every matter 
submitted is not binding. Wats. Arb. 121; Wright v. 
Wright, 5 Cow. 197; Jackson v. Ambler, 14 Johns. 96; 
Jones v. Welwood, 71 N. Y. 208; Davis v. Dyer, 54 
N. H. 146. But a subsequent ratification takes away 
all objections, on this ground anda promise to perform 
the award is sufficient. Cross v. Cross, 17 N. J. Eq. 
288; Williams v. Williams, 11 Smedes & M. 393; Cul- 
ver v. Ashley, 19 Pick. 300. Belt v. Poppleton. Opin- 
ion by Watson, C. J. 
[Decided Jan., 1884.] 


MORTGAGE—EVIDENCE TO SHOW DEED TO BE—EQUIT- 
ABLE CONSTRUCTION.—(1) Whether an instrument, not 
being apparent on its face, is to be regarded as a mort- 
gage, depends on the circumstances under which it 
was made and the relations subsisting between the par- 
ties. Evidence of these circumstances and relations is 
admitted, not for the purpose of contradicting or vary- 
ing the deed, but to establish an equity superior to its 
terms. Pierce v. Robinson, 13 Cal 116; Peugh v. Da- 
vis, 96 U. S. 336; Cornell v. Hall, 22 Mich. 377; Camp- 
bell v. Dearborn, 109 Mass. 130; Brant v. Robertson, 
16 Mo. 143; Horn v. Keteltas, 46 N. Y. 608; Jones, 
Mortg., § 258. As a consequence of this doctrine each 
case must be scrutinized and judged by its own sur- 
rounding facts and circumstances; and when the result 
of the evidence is to produce doubt the courts incline to 
construe the instruments to be a mortgage. Conway’s 
Fixrs. v. Alexander, 7 Cranch, 218; Edrington v. Har- 
per, 3 J. J. Marsh. 354; Jones, Mort., § 279. (2) The 


object of a mortgage is to secure a debt; to effect that 
purpose the right of disposition must exist somewhere 
and be founded on the contract of the parties, either 
expressed or implied. 


(3) The conveyance of lands for 





the purpose of securing the payment of a sum of 
money, if it leaves a right of redemption upon pay- 
ment of the debt, and if there is a power of sale, 
whether in the creditor or some third person to whom 
the conveyance is made for that purpose, it is still in 
effect amortgage. ‘‘If there is a power of sale,’’ says 
Miller, J., in Shillaber v. Robinson, 97 U. S. 68, 
“‘ whether in the creditor of some third person it ig 
still in effect a mortgage, though in form a deed of 
trust, and may be foreclosed by sale in pursuance of 
the terms in which the power is conferred, or by suit 
in chancery.” ‘To effect the object of this transaction 
it was necessary to convey the property in the form 
adopted, not orly as security for the payment of the 
money advanced, or paid for the plaintiff, but to ena- 
ble them to make the sales necessary to liquidate the 
debt, and when this was done, when the transaction 
had accomplished its purpose, it would seem upon 
equitable principles that the residue of the property, 
like the excess over the amount of the debt after sale, 
as decided in Crane v. Buchanan, 29 Ind. 570, would 
belong to the grantor or plaintiff. Such being the ob- 
ject of the transaction, it would be a fraud on the 
plaintiff, whenthe debt secured by the property is 
paid, to defeat the right of the plaintiff to the residue, 
Equity, which abhors fraud, will not permit this 
(Sweetzer’s Appeal, 71 Penn. St. 264), nor a fraudulent 


use of the statute for the prevention of frauds. Ryan 
v. Dox, 34 N. Y. 308. (4) It is always the 
actual facts, and not the form of the _ transac- 


tion, by which equity is governed in determining the 
real character of the instrument; whether intended as 
an absolute conveyance or a mortgage, it is equally 
valid, and equity will give effect to it according to the 
substantial interest of the parties. Horn v. Keteltas, 
46 N. Y. 606. Stephens v. Allen. Opinion by Lord, J. 
[Decided Jan. 14, 1884.] 





MISSOURL SUPREME COURT ABSTRACT.,* 





BANK—PAPER DEPOSITED FOR COLLECTION AND 
CREDIT—RIGHTS OF DEPOSITOR AND BANKER.—If pa- 
per be deposited in or forwarded to a bank for col- 
lection, and in pursuance of a pre-arranged mode of 
dealing the bank immediately places the amount to 
the credit of the depositor, and the depositor there- 
upon draws or is entitled to draw against the same as 
cash, this works a transfer of title, so that the deposi- 
tor cannot afterward claim the paper; and it is imma- 
terial that if the paper is not paper the bank has the 
right to charge it back. Citing Clark v. Merchants’ 
Bank, 2 N. Y. 380; Scott v. Ocean Bank, 23 id. 289; 
Lord Eldon in Ex parte Sargeant, 1 Rose, 153; Story 
Agency, § 228; Ex parte Thompson, 1 Mont. & McA. 
102; and distinguishing Sweeny v. Easter, 1 Wall. 166; 
White v. National Bank, 102 U. S. 658; First National 
Bank v. Reno Co. Bank, 1 MeCrary, 491; Cecil Bank v. 
Farmers’ Bank, 22 Md. 148; Levi v. Bank, 5 Dill. 107; 
Mechanics’ Bank v. Valley Packing Co., 70 Mo. 643; 
Millikin v. Shapleigh, 36 id. 598, and Lawrence v. Ston- 
ington Bank, 6 Conn. 529. Plaintiffs sent to the Mas- 
tin bank a check drawn on defendants, indorsing it 
thus: “Pay J. J. Mastin, cashier, for collection ac- 
count of” plaintiffs. The check was inclosed in a 
letter, which stated that it was “for collection and 
credit.”” The Mastin bank had a standing arrange- 
ment with plaintiffs to give them ‘credit on the day 
of receipt for cash items and checks,’”’ and it gave 
credit for this check accordingly, and plaintiff drew 
against it the day it was mailed. The Mastin bank 
sent the check to defendants, who were its correspon- 
dents, and defendants charged the same to the drawer, 








* Toappear in 79 Missouri Reports. 
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who had sufficient funds, and credited it to the Mastin 
bank. The latter had in the meantime failed, and 
made an assignment, but defendants did not know 
this. Held, that the title to the check had vested in 
the Mastin bank, and plaintiffs could not recover the 
amount of defendants. Ayres v. Farmers & Merchants’ 
Bank. Opinion by Henry, J. 


AGENCY--AGENT’S AUTHORITY TO RECEIVE PAYMENT. 
—The employment of a canvassing agent for the sale of 
books by subscription confers no authority to receive 
payment for books sold but not delivered by him, nor 
ever in his possession. Butler v. Dorman, 68 Mo. 298. 
Chambers v. Short. Opinion by Henry, J. 


CoVENANT—LIABILITY OF COVENANTOR—SUCCESSIVE 
GRANTORS.—(1) The fact that the defendant in eject- 
ment, evicted under title paramount, was not in pos- 
fession when the ejectment was brought, is no defense 
to an action by him against his grantor on covenants 
of warranty, where it appears that the grantor himself 
defended the ejectment. (2) Where land has been 
conveyed with successive covenants of warranty, and 
the last grantor has been compelled to indemnify his 
grantee, he may in turn have recourse to his grantor 
for the amount paid. Dickson v. Desire, 23 Mo. 151; 
Chambers v. Smith, id. 174; Cockrell v. Proctor, 65 id. 
41; Conklin v. Railroad Co., id. 533; Vancourt v. 
Moore, 26 id. 98; Rawle on Covenants (4th ed.), 341. 
Jones v. Whitsett. Opinion by Martin, Commissioner. 


EVIDENCE—PRINTED LAWS AND ORIGINAL ROLLS— 
CHARTER OF A TOWN—EXCEPTIONAL CASE.—The origi- 
nal roll, as deposited with the secretary of State, is the 
best evidence of a legislative enactment. Yet where 
there was a discrepancy between the charter of a town 
as published in the printed laws of the State and the 
statute roll on file in the office of the secretary of 
State, in this, that in the former it was provided that 
the trustees of the town might impose fines for breach 
of any of their ordinances, not to exceed $20 in 
amount, and inthe latter the word “ twenty’ was 
ninety; and from aught that appeared in the record 
this discrepancy was first brought to the attention of 
the defendant upon his trial, about twenty years after 
the enactment of the charter, in an action by the 
town to recover of him a penalty of $90 for refusing to 
take out a merchant’s license, as required by ordi- 
nance. Held, that under the exceptional circumstances 
of the case, the printed copy of the charter would con- 
trol in determining defendant’s liability. Pacific R. 
Co. v. The Governor, 23 Mo. 353; Noy’s Maxims, 37; 
4 Inst. 240; Pease v. Peck, 18 How. 595. Zown of Lu- 
cific v. Seifert. Opinion by Philips, Commissioner. 





++——— 


VERMONT SUPREME COURT ABSTRACT. 

TROVER—CHATTEL MORTGAGE—TENANTS IN COM- 
MoN.—S. and W. were the owners of certain furniture. 
S. executed to the plaintiffs a chattel mortgage of his 
undivided half of the same to secure them for having 
signed a note with him as sureties. W. was in pdsses- 
sion of the whole furniture; and while so in possession 
caused S.’s half to be attached on a debt against him; 
but the property was not removed, and in afew weeks, 
though after the commencement of this suit, the at- 
tachment was released. Held, that the plaintiffs at 
best were only tenants in common with W.; that W. 
had aright to the possession equal to that of his co- 
tenants; and that an action of trover would not lie 
against the officer serving the writ, as his acts did not 
amount to aconversion. Welch v. Clark, 12 Vt. 681; 
Frost v. Kellogg, 23 id. 308; Gassett v. Sargeant, 26 id. 
424, Spaulding v. Orcutt. Opinion by Veazey, J. 





SPECIFIC PERFORMANCE — DEED — STATUTE OF 
FRAUDS.—The orator by verbal contract purchased the 
wild land in question, entered into possession, built 
roads and shanties for choppers, and took off a quan- 
tity of the lumber. Defendant B., as the agent and 
attorney of the defendant A., and by his direction, 
brought suit on a note held by A. against the former 
owner, and acquired the title in his own name, by at- 
tachment and levy, with the understanding of all 
parties that the land was to be conveyed to the orator, 
if notredeemed. It was not redeemed, and the orator 
paid B. according to the contract. A deed was made, 
but was not witnessed, nor acknowledged, nor deliv- 
ered, but was expected to bein ashort time. A bill 
having been brought to compel the defendant to deed, 
held, that by all the authorities such a performance 
takes the contract from the operation of the provision 
of the statute for the prevention of frauds, and enti- 
tles the orator toa decree in his favor. Pike v. Morey, 
382 Vt. 37; Stark v. Wilder, 36 id. 752. The case last 
above cited very clearly states what isrequired by way 
of part performance of a parol contract for the pur- 
chase of land to take such contract out of the opera- 
tion of the statute of frauds, and to entitle the pur- 
chaser, in possession, to a decree for a specific per- 
formance of the contract. Griffith v. Abbott. Opinion 
by Ross, J. 


STATUTE OF FRAUDS—DEBT OF ANOTHER—WHEN 
NOT WITHIN.—The debt sought to be recovered in this 
action is one for which Isaac A. Bailey, father of the 
defendant, was liable as surety. The defendant was 
not liable upon it originally. In the year 1863 the de- 
fendant took a conveyance of the real and personal 
property of Isaac A. upon condition that he would 
pay all Isaac A.’s debts that remained due. This debt 
in question, which was not negotiable, became the 
property of the plaintiff on the 3lst day of May, 1876, 
and after that date the defendant promised the plaint- 
iff that he would pay it, if his brother Harvey, who 
was the principal upon the notes evidencing the debt, 
did not. The defendant contends that this was a 
promise to answer for the debt of another, and being 
in parol, was within the statute of frauds. It has been 
held in this State that where a debtor places property 
of any kind in the hands ofa third person, and that 
person promises to pay the debt, such promise is not 
within the statute. Merrill v. Englesby & Tr., 28 Vt. 
150; Wait v. Wait’s Executors, id. 350; Smith v. Est. 
of Rogers, 35 id. 140; Fullam vy. Adams, 37 id. 391. Bai- 
ley v. Bailey. Opinion by Taft, J. (See 46 Am. Rep. 
296.) 


ee 


NEBRASKA SUPREME COURT ABSTRACT. 

STATUTE OF LIMITATIONS—ACKNOWLEDGMENT.—The 
debtor wrote and sent a letterto the plaintiff creditor 
within less than four years next before the commence- 
ment of the action on the account, saying: ‘If ever 
I get able I will pay you every dollar I owe to you, and 
allthe rest. Youcan teil all as soon asI get any 
thing to pay with I will pay. As for giving a note it is 
of no use. I will pay just as quick without a note as 
with it.” Held, that the letter acknowledged an “ ex- 
isting liability,’’ and thereby took the case out of the 
operation of the statute of limitations. Devereaus v. 
Henry. Opinion by Reese, J. 
[Decided May 28, 1884.] 


TRIAL—RIGHT TO OPEN AND CLOSE—LIBEL—EVI- 
DENCE.—(1) In an action for libel, where the defend- 
ant justifies and pleads the truth of the charge, and 
that the publication was founded upon rumor, and 
was without malice, held, that the question of malice 
being in issue, the plaintiff was entitled to open and 
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close. Lexington Ins. Co. v. Paver, 16 Ohio, 324. (2) 
In an action for the publication of an alleged libel in 
a designated newspaper, the republication of the same 
matter in other papers is not admissiblein evidence. 
Vifquain v. Finch. Opinion by Maxwell, J. 

[Decided May 27, 1884.] 


AGENCY—NOTICE TO PRINCIPAL.—When an agent is 
clothed with ample powers to buy and sell real estate, 
and institute and defend suits in the name of his princi- 
pal,actual notice to him in relation to the subject-matter 
of the agency is actual notice to the principal, and isa 
valid defense on a motion to set aside a judgment ren- 
dered by default in cancelling a tax deed. Story Ag., 
§140. Merriam v. Calhoun. Opinion by Maxwell, J. 
[Decided May 27, 1884.] 

EVIDENCE-—DECLARATION OF AGENT—RES GEST.— 
In an action by B. against H. for the value of a horse 
which B. had left at the livery-stable of H., with per- 
mission to occasionally let him to proper and careful 
drivers, and which had been let on the fourth day of 
July to an improper person, was overdriven, and not 
properly cared for, from the effects of which he died 
on the eighth of July following, a statement made to 
B. by the agent of H., and foreman and general man- 
ager of said livery-stable, as to the condition and ap- 
pearance of the horse when returned to the stable, 
July 4, his symptoms since that time, and at the 
then present time, was properly admitted in evidence 
on the partof the plaintiff, having been made at the 
same time of the depending transaction, and consti- 
tuting a part of the res geste. Homan v. Boyce. Opin- 
ion by Cobb, C. J. 

[Decided May 28, 1884.] 


FIXTURES—INTENTION—BUILDING ERECTED PEND- 
ING SALE—REPLEVIN.—As to whether a building con- 
structed upon the land of aperson other than the 
owner of the building becomes annexed to and a part 
of the freehold, must depend toa great extent upon 
the facts and circumstances of the case and the inten- 
tion of the parties. The owner of real estate offered it 
for sale; then putit into the hands of an agent for 
sale ata fixed price. The agent sold it for the price 
named. The purchaser, without a written contract, 
or the payment of any money, took possession of the 
property, pending the execution of the deed, and be- 
gan the erection of a house thereon for himself. The 
owner of the real estate afterward repudiated the sale 
of the land, and took possession of the building con- 
structed by the purchaser. Held, that the purchaser 
was not divested of his title tothe building, he being 
in no default, and having constructed the building in 
good faith, and that he could maintain replevin there- 
for. The authorities all distinguish between an un- 
authorized erection of the buildings upon the land of 
another, and improvements made thereon by his con- 
sent, as respects the title tothe improvements or the 
beneficial interest therein. See Tyl. Fixt. 88, 81. Sup- 
pose the contract of sale and authority to take posses- 
sion and construct the building, pending the comple- 
tion of the contract, had been made by the plaintiff in 
error, and he had afterward refused to execute and 
deliver the necessary deeds, would the case have been 
materially different from what itis? We think not. 
The right to remove buildings under such circum- 
stances is strictly equitable in its nature, but as be- 
tween the parties it has come to be recognized at law. 
Little v. Millford, supra; 2 Am. Lead. Cas. (5th ed.) 
589. The case of Rush Co. v. Stubbs, 25 Kans. 322, is 
quite similar to this in many respects. There the 
plaintiff placed its building upon the land of the de- 
fendant, upon which he had a homestead filing, with 
the understanding that he should convey to the piaint- 
iff when he procured his patent from the United 








States. The building was placed upon a permanent 
stone foundation, but the agreement with Stubbs was 
not inwriting. Stubbs obtained his patent to the 
land, but refused to convey to the county, and also re- 
fused to allow the plaintiff to remove the house. The 
county replevied the house, and the Supreme Court 
decided the action could be maintained. Brewer, J., 
in delivering the opinion of the court, used the fol- 
lowing language: The house “was placed by the 
plaintiff upon the Jand to which the defendant, Stubbs, 
had an inchoate title, with the understanding that it 
should remain the property of the plaintiff. How did 
the plaintiff lose its title? The mannerin which it was 
annexed to the ground did not prevent the intention 
of the parties from remaining effective. The building 
was, it is true, on a stone foundation, but it was held 
there by itsown weight. That it could be removed 
without destruction is evident, not merely from the 
description of the building, but also from the fact that 
it had been once moved. The contract of purchase 
may be laid out of consideration, for it was void, and 
was repudiated by the owner of the realty, and it was 
not intended thereby to affect the ownership of the 
building. * * * The intention of the parties made 
this building personalty, and neither the manner of 
annexation nor any other matter prevented this in- 
tention from being carried into effect. Demand was 
conceded. Replevin and not forcible entry and de- 
tainer, is the remedy to recover personal property.’ 
Waters v. Reuber. Opinion by Reese, J. 

(Decided May 29, 1884.] 

—_—_¢—_____—. 


IOWA SUPREME COURT ABSTRACT. 

NEGLIGENCE—CROSSING RAILROAD—CONTRIBUTORY 
NEGLIGENTE—FAILURE TO LOOK AND LISTEN.—Where 
a party driving has, at a distance of fifty feet from the 
railroad, an unobstructed view of 1,300 feet of the 
track, and his attention isin no way diverted from 
seeing an approaching train, his failure to look and 
listen is such negligence that he cannot recover if in- 
jured by atrain upon the track. Schaefert v. C. M. & 
St. P. R. Co., 17 N. W. Rep. 893. Where two tracks 
run parallel at some distance apart, though the train 
on the first track might have prevented the plaintiff 
from seeing the train on the second track (the one on 
which the collision occurred), he is not excused from 
seeing the train on the first track, the view being un- 
obstructed, and waiting until it passed to see if there 
was danger in crossing the second track; the crossing 
of one track, and the attempt to cross the other, were 
parts of one act. Pence v. Chicago,'R. 1. & P. R. Co. 
Opinion by Rothrock, C. J. 
[Decided June 4, 1884.] 


AGENCY—COMMISSIONS—WHEN NOT ENTITLED TO.— 
Where a real estate agent contracts to sell lands at cer- 
tain designated terms and prices, for a specified com- 
mission, he does not show himself entitled to the com- 
mission when he claims only to have furnished a 
customer to whom the owner might sell if they could 
come to any agreement as to prices and terms, espec- 
ially where, as in this case, the owner made the trans- 
action in entire ignorance that the real estate agent 
had any thing to do with producing the purchaser, and 
where the prices and terms agreed upon were mate- 
rially different from those the agent was authorized to 
offer. There is no doubt that an agent or broker who 
is employed to sell property at a designated price and 
on stated terms is entitled to his commission when he 
has found a customer who is able and willing to take 
the property at that price and on those terms, whether 
the sale is consummated or not. McGavock v. Wood- 


lief, 20 How, 221; McArthur y, Slauson (Wis.), 9N, W. 
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Rep. 784. It is also true that where the undertaking of 
the agent is simply to find a purchaser,he will be entitled 
to compensation when he produces a customer who is 
ready and willing to buy it,and with whom the principal 
enters into negotiations which result in the purchase 
by him of the property. Iselin v. Griffith, 18 N. W. Rep. 
302; Kimberly v. Henderson, 29 Md. 512; Jones v. Ad- 
ler, 34 id. 440; Gillett v. Corum, 7 Kan. 159. But this 
case is not within either of these principles. Plaintiffs’ 
employment was to sellthe land. The allegation of 
their petition is that defendant appointed them its 
agent for the sale of the land, and this allegation is 
admitted in effect by the answer, and the evidence 
shows that they were furnished a list of the lands, 
which stated the price and terms on which they were 
authorized to sell it. They were agents then for the 
sale of the land, at the prices and on the terms stated 
in the list. They do not claim however that they have 
procured a purchaser to take the land at those prices 
or on those terms. Nor do they claim that they are 
entitled to recover on that ground. Their claim is that 
they induced the purchaser to enter into the negotia- 
tion with defendant which resulted in the sale of the 
property, and this is the ground on which the court 
held they were entitled to recover. But they are 
clearly not entitled to recover on this ground, on the 
theory that what they did was a performance of their 
undertaking when they accepted the agency; for as 
we have seen @heir contract was to sell the land at the 
prices and on the terms designated in the list, and not 
merely to furnish a customer to whom defendant 
might sell it if they were able to come toan agreement 
as to prices and terms. We think the difference be- 
tween what plaintiff contracted todo and what they 
claim to have done is very apparent and very mate- 
rial. If what they did do was accepted by the defendant 
as a performance of their undertaking in the contract, 
they doubtless would be entitled to the commissions 
provided for in the contract. This isthe doctrine of 
Stewart v. Mather, 32 Wis. 349. Blodgett v. Sioux City 
& St. P. R. Co. Opinion by Reed, J. 

[Decided June 5, 1884.] 


—___>___—- 


FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT—ACCOMMODATION PAPER 
—CONTRIBUTION—PAROL EVIDENCE AS TO LIABILITY. 
—(1) A note indorsed by the payee and another sim- 
ultaneously, forthe accommodation of the maker, 
raises as between the indorsers an obligation to con- 
tribute in case of non-payment. McCarty v. Roots, 21 
How. 487; Woodward v. Severance, 7 Allen, 340; 
Clapp v. Rice, 15 Gray, 557; and Church v. Barlow, 9 
Pick. 547. Wedo not understand the legal proposi- 
tion determined in Coolidge v. Wiggin, 62 Me. 568, and 
Kirschner v. Conklin, 40 Conn. 77, to be in any respect 
different. In the latter case it was found asa fact that 
the indorsers were not joint guarantors or indorsers, 
and in the former it was held that the mere fact that 
the indorsers placed their names upon the note for the 
accommodation of the maker would not change the 
legal presumption, or make the indorsement joint. 
These cases are distinguishable, because it must be as- 
sumed that the District Court found that the plaintiff 
and defendant were joint sureties on accommodation 
paper; and if one indorser suffers judgment to be re- 
covered against him on the note, and pays the same, 
he must bring his suit against the other for contribu- 
tion within five years. It was held in Wilson v. Craw- 
ford, 47 Iowa, 469, that the payment of a judgment by 
a surety on the instrument upon which the judgment 
was rendered, gives him aright of action against the 
judgment debtor upon an implied promise for repay- 





ment of the money, and that the right of action ac- 
crues when the payment is made, and that such ac- 
tion is barred in five years from the time it accrued. 
See also Lamb v. Withrow, 31 Iowa, 164, and Johns- 
ton v. Belden, 49 id. 301. (2) Parol evidence is admis- 
sible to show that the actual transaction between the 
parties was other and different from that implied 
by law, because of the order in which the names ap- 
pear on the back of the note. The reasons are thus 
stated by Church, C. J., in Hubbard v. Gurney, 64 N. 
Y. 458-463, “it does not tend to alter or vary either the 
terms or legal effect of the written instrument. The 
contract was in all respects the same whether the de- 
fendant was principal or surety. In either case it 
was an absolute promise to pay $1,000 one day after 
date; nothing more, nothing less. There is neither 
condition nor contingency; it would have been pre- 
cisely the same contract if the defendant had added 
the word “‘surety’’ tohis name. The addition of that 
word would not have varied it in the slightest 
degree. The only service it would have per- 
formed would have been to give notice to the other 
party. If it is shown aliunde, it is equally effective.” 
This reasoning is entirely satisfactory, and is sus- 
tained by the following cases: Rey v. Simpson, 22 
How. 341; Good v. Martin, 95 U. S. 93; Riley v. Gregg, 
16 Wis. 666; Carpenter v. King, 9 Metc. 511; and the 
following cases determined by this court: Kelley v. 
Gillespie, 12 lowa, 55; Harrison v. McKim, 18 id. 485; 
and James v. Smith, 30 id. 55. Sup. Ct. Iowa, June 7, 
1884. Preston v. Gould. Opinion by Seevers, J. (19 N. 
W. Rep. 834.) 


NEGOTIABLE INSTRUMENT — DRAFT— RELEASE OF 
ACCEPTOR—RIGHTS OF DRAWER.—The release of an 
acceptor of a draft, even though it be effected bya 
mere agreement not to sue, has the effect to release 
the drawer. That this is the rule we think cannot be 
denied. 2 Dan. Neg. Inst., § 1291. This rule should 
not be confounded with the rule in respect to a joint 
maker. Dean v. Newhall, 8 Term. R. 168. No legal ques- 
tion being presented, we have only to inquire in re- 
gard to the construction which should be put upon the 
writing in this case. Did it have the effect to pre- 
clude the plaintiff from maintaining an action upon 
the draft for the enforcement of a personal obligation? 
It certainly did, unless the right to enforce such ob- 
ligation was saved by the words, ‘“‘nothing herein 
shall be construed as in any manner affecting the 
rights of said bank tothe proceeds of a mechanic’s lien 
upon the Cresco elevator, nor the rights of Day Bros.” 
But in our opinion, the right to enforce a personal ob- 
ligation was not saved by such provision. If the in- 
tention had been to save such right, the agreement not 
to prosecute auy action upon any claim held by plaint- 
iff should have been qualified simply by excepting 
therefrom the draft in question. But the qualifica- 
tion is made to apply to the proceeds of a lien, evinc- 
ing very clearly, as we think, adesign to save the 
plaintiff's rights in respect to a supposed claim in rem. 
It is true, that as a matter of fact, the plaintiff had no 
claim in rem. The drawing and acceptance of the 
draft did not have the effect to carry the lien, though 
probably the draft was drawn and accepted with ref- 
erence to the debt secured by the lien. This precise 
question was decided in First Nat. Bank of Decorah 
v. Day, 52 Iowa, 680. But this does not change the 
fact that the plaintiff thought that it had a right to 
such lien; or to use its own language,a right to the 
proceeds of the lien. Nor do we think that the plaint- 
iffis helped by the provision of the writing that the 
rights of Day Bros. growing out of the claim secured 
by the lien should not be affected. The intention ap- 
pears to have been simply that Day Bros. should have 
the full benefit of that claim by the enforcement 
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thereof against the elevator. If the intention was that 
the writing should not affect Day Bros.’ liability upon 
the draft, the parties used very remarkable language 
toexpress it. It may be that the plaintiff never 
thought of Day Bros.’ liability being affected; but if 
this were conceded, it would only show the more 
clearly that the qualifying clause of the writing was 
not designed to refer to it. Sup. Ct. Iowa, June 10, 
1884. First Nat. Bank of Decorah v. Day. Opinion by 
Adams, J. (19N. W. Rep. 882.) 
—___— 
NEW BOOKS AND NEW EDITIONS. 


Terry’s ANGLO-AMERICAN LAw. 
Some Leading Principles of Anglo-American Law, ex- 
pounded with a view to its arrangement and codification. 
By Henry T. Terry, Professor of Law in the University of 
Tokio, Japan. T.& J. W. Johnson & Co., Phila., 1884. 
Pp. 686. 

The above work is a contribution to the legal litera- 
ture of the times, having for its end and aim codifica- 
tion. Every member of the American bar, whether 
advocates of codification or not, should peruse this 
volume, for the reason that the author does not carry 
him back to times of the civil law, as writers on juris- 
prudence generally do, but grappling our own law in 
its present condition,which in itself is a herculean task, 
he feels, to borrow one of Bishop’s expressions, ‘for 
the ribs of the law.’’ The volume closes with some 
suggestions on the subject of codification, which to 
those interested and engaged in such labor will be of 
particular interest. We do not entirely agree with the 
author's views, as we have before pointed out. The 
book is excellently printed and bound. 


Reese’s MEDICAL JURISPRUDENCE AND TOXICOLOGY. 

Text Book of Medical Jurisprudence and Toxicology. By 
John J. Reese,M. D. P. Blakiston, Son & Co., Phila., 
1884. Pp. 606. 

This work is itended as a stepping-stone to the more 
voluminous and exhaustive treatises of Casper, Taylor, 
Beck, Wharton & Stillé, Tidy andjothers. The author 
has condensed all the essentials of the science, present- 
ing them in an orderly, systematic and lucid manner. 
If some of those into whose hands the book may find 
its way will follow the advice therein given, the court 
scenes which the author so much deprecates will grow 
beautifully less. But experience teaches us that the 
medical expert will insist upon “ explaining”’ instead of 
answering questions. Again, the author seems to 
think that if “experts were equally skilled there 
rarely would occur any conflict of opinion between 
the opposite sides, since both are equally desirous of 
discovering and testifying to the truth, and truth is 
always undivided.”’ This reads well, but the records of 
cases in which it has been necessary to callin ‘‘experts”’ 
show that no matter who the experts are, whether 
professors or doctors, they still are men, interested in 
and swearing for the side which employs them. If 
the work which is so faithfully done encourages an in 
terest in the subject of Forensic Medicine the author’s 
hopes will be realized,and his labors will not have been 
in vain. The printing is excellently done. 





NOTES. 
“AFFIRMED.” 
Addison Brown of Lefort, 
Suing a neighbor for pelf, 
Bringing his case into court, 
Determined to try it himself. 


Little his knowledge of law, 
But great his belief in the same, 
Said his sometime attorney (De Graw 
Was the legal gentleman's name), 








(For he owed his old client a grudge), 
And the only thing he will try 

Is the patience of jury and judge.” 
The plaintiff opened his case: 

“* Here is a French adage,” he said, 
* T cannot refer to the place, 

But the same I am sure you have read. 
Which holds out a man who appears 

For himself on his own brains reliant, 
Regardless of jibes and of jeers, 

Has always a fool for a client.” 
We said that he did not agree 

With this sentiment, plainty untrue, 
And thought himself perfectly “ free 

To assert that neither do you.” 

* * * * * . 
“ Opinion by the full Bench 

For the county and town of Lefort; 
No one dissenting, the French 

Adage affirmed by the court.” 


A lawyer writes us from Minneapolis: ‘“‘I do not 
know whether you care to hear from youngsters, but 
will take the liberty of expressing the pleasure, ever 
increasing, which the advent of the JoURNAL affords 
me each week. From the LAw JouRNAL I glean my 
legal lore quite as much as I ever did from Black- 
stone or Kent or Parsons or Story, and jhe friendliest 
face of all I met when I came to Minnesota from New 
York was the old familiar one of your periodical. In- 
fant that I stillam (not in the legal sense), I save the 


best for the last, and commence my perusal 
of the paper with the ‘Notes of Cases,’ to 
wind up with ‘Current Topics; and _ to 


thank you for the enjoyment to be derived from 
the latter is my object in writing. They form the 
greenest of oases in the limitless desert stretching out 
before aclientless counsellor ina strange land. May 
your right hand never grow weary—or are you left- 
handed?” Sucha discerning young lawyer will not 
be briefless very long. The American Law Register 
for October contains a leading article on Possession by 
Husband and Wife, by David Stewart; and the fol- 
lowing cases in full: Whalley v. Lancashire, etc., Ry 
Co. (Eng.), on obstruction of surface water by railway 
embankments, with note by Edmund H. Bennett; 
Gleason v. Gleason (Neb.), on divorce for cruelty, with 
note by W. W. Thornton; Hoffman v. Brooks (Cincin- 
nati Supr. Ct.), on pooling contracts, with note by 
Elisha Greenhood; Hoverson v. Noker (Wis.), on 
father’s liability for torts of minor child, with note by 
Marshall D. Ewell. ——Chief Justice Jackson, of Geor- 
gia, affords us the following in 70 Ga.: “ Unfortu- 
nately for the Dahlonega company however it dealt 
with the Battle Branch Company as a corporation re- 
peatedly, in respect to the waters of this very ditch, 
it actually obtained its permission to use those waters; 
it did use those waters under that permission for 
years; it dealt with its attorneys, its presidents, its 
superintendents and managers, as attorneys, presi- 
dents, superintendents and managers of a corporation 
known and recognized by it as the Etowah and Battle 
Branch Hydraulic Hose Mining Company. It called 
it by the name, the long name, the very remarkable 
and distinguished name, by which it was clearly dis- 
tinguishable from all the world of creatures, corporeal 
and incorporeal, and which it had received by baptism 
at the christening fount of the General Assembly of 
the State of Georgia. Surely such a recognition of the 
infant by name; such a dandling and handling it; 
such billing and cooing withit; such reception of 
gifts and favors from it; such drinking the water of 
the child’s ditch by permission of the little creature, 
must estop in all courts, both of law and equity, the 
recipient of such favors from denying the existence— 
the breath in the body of the being with whom it thus 
dealt so long, and from whom it received (much of it 
without money and without price, too) so many fa- 
vors. 
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CURRENT TOPICS. 





T is a good thing to refer once in a while to an- 
cient instances of judicial despotism, for reproof 

and warning. The lawyers of this State ought 
never to forget Judge Davis’ fining the counsel for 
contempt in the Tweed case, which was one of the 
greatest judicial outrages ever perpetrated. We 
are glad to see so temperate and intelligent a critic 
as the London Law Times taking this view of it. 
In a recent review of Mr. David Dudley Field's 
works, that periodical says: ‘* There is only one 
other portion of the work which is of deep interest, 
and that is to be found in the remarks upon ‘ Judge 
Davis and the Contempt Proceedings.’ The history 
of this case is such as to make us feel with more than 
usual strength, the value of the traditional dignity 
and honor of the English Bench and of the integ- 
rity and courage of the English Bar. The brief 
summary of the facts, is that Judge Davis twice 
tried the same prisoner, that on the first occasion 
he summed up against the prisoner, and upon the 
second, counsel for the prisoner handed up a formal 
protest that Judge Davis ought not to try the case. 
This protest, after consultation with his brother 
judges, he treated as a contempt, and his address to 
the counsel in contempt was received with applause 
by the junior bar, which as usual, had crowded the 
court. We can only say that if the law allowed 
such a thing in England, the honor of the judges 
would prevent the law from being followed, and we 
trust the day is far distant when such an address as 
was delivered by Judge Davis would be received 
with acclamation by any member of either branch of 
the profession. Note well, that Judge Davis’ mon- 
strous tyranny was the fruit of consultation with 
his brethern. The conclusion is, that his victims 


‘were the only men who emerged from this disgrace- 


ful scene without a blemished reputation, and that 
Englishmen may be pardoned if they do not yet see 
the necessity of Americanizing their judicial sys- 
tem.” 


The Report of the Sixth Annual Meeting of the 
Alabama State Bar Association, in August last, con- 
tains some interesting papers, notably one upon Lim- 
itations upon the Quarantine Power, by Mr. Harry 
Pillans; one on the moral Responsibility of the 
Legal Profession for the Administration of Public 
Justice, by D. 8S. Troy; two on the Administration 
of Criminal Law, by Mr. Daniel Coleman and Mr. H, 
D. Clayton, Jr., respectively; and one by Mr. R. W. 
Walker, on Separate Courts of Chancery. The ad- 
dress by Mr. John A. Campbell, formerly an associ- 
ate justice of the United States Supreme Court, is of 
a tone that indicates that its author has not learned 
so much of our political affairs in the last twenty 
yeas as many of his brethern have learned. He is 
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one of those who never have got over John Brown's 
invasion, and who are never done with dwelling on 
its wickedness. We seldom allow ourselves even to 
whisper any thing about politics, but we would 
whisper to ex-Justice Campbell that John Brown’s 
invasion can be defended by the same reasoning 
upon which secession is defended, and upon which 
alone it can be defended, namely, that it was an at- 
tempt at revolution, justifiable by success, reprehen- 
sible for failure. But what good is there in dwell- 
ing on these things ? The reason for secession has 
disappeared, and we suppose there are few secession- 
ists who would care to see it restored. It is all well 
enough for southern soldiers, assembling on solemn 
or festal occasions, to mourn over the ‘‘ lost cause.” 
So much is permitted to those who so bravely and 
persistently fought for what they honestly thought 
right. We can even tolerate it in politicians and 
stump-orators. But it is a very improper text for an 
assembly of lawyers. We deprecate the spirit of 
this address. A man who can exclaim, ‘‘ who shall 
deliver us from the body of this death?” and 
aver that ‘‘only when the United States invaded 
the States was there war and the calamities of war,” 
is not only dwelling in the past, but has forgotten 
the past. 


It was quite a serious omission of attention to our 
distinguished guest, Lord Chief Justice Coleridge, 
not to take him out west, and treat him to a stage- 
coach robbery, compelling him to hold uphis hands 
while the founders of our breezy western civiliza- 
tion put their hands in his pockets. We treat our 
own chief justices better. Thus, Chief Justice 
Wade, of Montana, was recently subjected to one 
of these visitations, and required to {held up his 
hands, although not for the avowed purpose of 
swearing. He writes a very amusing account of the 
incident to a friend, which was published in the 
Cleveland Leader. The result of the affair is thus 
described: ‘‘ How anxious we were to give up our 
money, and watches and have the entertainment 
over. It is amazing how very liberal we all became. 
We were just aching to give up our valuables. 
We waited patiently to be killed if that was in the 
programme (we had no bills showing the acts and 
scenes), and after waiting for what seemed about 
nine years, but in fact perhaps ten minutes, one of 
the masked fellows, who seemed to be in command, 
and who stood like a statue, said: ‘Get into the 
coach. Be quick about it. Don’t look back, and 
drive like hell.’ Some of us hesitated about getting 
into the coach before we had been robbed. We 
thought we were entitled to have the regulation 
programme carried out in full. But a motion from 
one of the maskers with his gun persuaded us to 
obey the order, and we got on board, and the driver 
put the horses to such speed, that I began to think 
the terrors of road-agents were more endurable than 
those of a driver attempting to obey such an order. 
A moment after we started we heard the report of 
eight or ten guns, crack! crack! and we supposed a 
load of passengers by another conveyance had been 
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fired into. The firing came about in this way. The 
sheriff of an adjoining county and another man in 
a buggy were coming to court, and the sheriff, who 
had a Winchester with him, discovered one of our 
masked men behind a rock, and sprang from his 
buggy and demanded of him what he was doing 
there, whereupon a bullet went tearing through the 
sheriff’s coat from another direction, but he stood 
his ground like a rock and returned the fire, and 
thinks he killed or wounded one or more of his as- 
sailants. We came on to town not more than six 
miles away, and the sheriff of this county and the 
other sheriff with a company of armed men imme- 
diately started in pursuit of the ruffians, but have not 
yet captured them. If they succeed I shall have 


the pleasure of sending them to the penitentiary.” 
It was hardly necessary for the chief justice to ex- 
plain that the purpose of the attack was not robbery, 
but the rescue of some criminals supposed to be on 
board. Nobody would dream of attacking a chief 
justice for the purpose of robbery, 


The decision of a very curious question of expert 
evidence will be reported in People v. Muller, 96 N. 
Y. 408. It was there held that on the trial of an 
indictment for selling obscene photographs, opin- 
ions of artistic experts on the question of obscenity 
are incompetent. The photographs were from pic- 
tures exhibited in the Salon in Paris and at the 
Centennial exhibition in Philadelphia; among oth- 
ers, ‘‘La Asphyxie,” ‘‘After the Bath,” and “La 
Baigneuse.” Andrews, J., observed: ‘It does not 
require an expert in art or. literature to determine 
whether a picture is obscene or whether printed 
words are offensive to decency and good morals. 
These are matters which fall within the range of or- 
dinary intelligence, and a jury does not require to 
be informed by an expert before pronouncing upon 
them. It is evident that mere nudity in painting 
or sculpture is not obscenity. Some of the great 
works in painting and sculpture, as all know, repre- 
sent nude human forms. It is a false delicacy and 
mere prudery which would condemn and banish 
from sight all such objects as obscene, simply on 
account of their nudity. If the test of obscenity 
or indecency in a picture or statue is its capability 
of suggesting impure thoughts, then indeed all such 
representations might be considered as indecent or 
obscene. The presence of a woman of the purest 
character and of the most modest behavior and bear- 
ing may suggest to a prurient imagination images 
of lust and arouse impure desires, and so may a pic- 
ture or statue not in fact indecent or obscene. 
* * * Tt is not impossible certainly that the pub- 
lic exhibition of indecent pictures may have been 
permitted in Paris or Philadelphia, and the fact 
that a picture had been publicly exhibited would 
not necessarily determine its character as decent or 
indecent. Indeed there is but little scope for proof 
bearing upon the issue of decency or obscenity, be- 
yond the evidence furnished by the picture itself. 
The question which was excluded, if intended to 








bring out the fact that pictures might be either de- 
cent or indecent, and that the canons of pure art 
would accept those of one class and reject those of 
the other, was properly rejected as an attempt to 
prove aself-evident proposition. If the question was 
intended to be followed by proof, that according to 
the standard of judgment adopted and recognized 
by artists, the photographs in question were not ob- 
scene or indecent, it was properly rejected for the 
reason that the issue was not whether in the opin- 
ion of witnesses, or of a class of people, the photo- 
graphs were indecent or obscene, but whether they 
were so in fact, and upon this issue witnesses could 
neither be permitted to give their own opinions, nor 
to state the aggregate opinion of a particular class 
or part of the community. To permit such evidence 
would put the witness in the place of the jury, and 
the latter would have no function to discharge.” 


—__>_—— 


NOTES OF CASES. 

N Barrett v. Hart, 41 Ohio St. 41, 1t was held 
that a chattel mortgagee authorized to take 
possession of the goods whenever “he shall deem 
himself in danger,” etc., may take possession 
when in good faith, and upon facts arising after 
the making of the mortgage he deems himself in 
such danger. The court said: ‘*The facts of dan- 
ger are not made the condition, but that Hart shall 
deem himself in danger. To fulfill this condition 
Hart cannot simply say he so thinks, nor can he 
act from malice or caprice. Still the state of his 
mind as to his danger of loss is the determining 
fact agreed upon to decide whether or not he has 
a right to take possession. The mortgagee is 
made the judge, his mind is to be moved to a cer- 
tain state, his judgment is to arrive at a certain 
conclusion, and his mind must be moved by facts — 
not opinions on questions of law—and the facts 
must be those arising after the giving of the mort- 
gage. The mortgagor trusts the mind of the mort- 
gagee, such as that mind is, whether that be active, 
clear, strong and correct, or dull, weak and nearly 
certain to go wrong. And being thus trusted the 
mortgagee must act in good faith, and when he 
thus acts and ‘deems himself in danger of losing 
said debt, or any part thereof by delaying the col- 
lection thereof, until the expiration of the time 
above limited for the payment thereof,’ he may 
take possession of the property in accordance with 
the terms of the mortgage. The facts of danger 
alone cannot determine the breach of this condi- 
tion. Toa judge or jury on the trial such facts 
may show only apparent and not real danger, and 
yet the mortgagee deem and know the danger real; 
or to such judge or jury the facts may show real 
danger, and the mortgagee deem and know the 
danger only apparent. The true standard must be 
whether or not the mortgagee, acting in good faith 
at the time, deems himself in danger. And the 
mortgagee, if a competent witness in the case, may 
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testify as to whether or not he then deemed himself 
in such danger. Then the grounds of such thought 
may be tested to ascertain whether or not he did 
deem himself in such danger.” Citing Roy v. Goings, 
96 Ill. 361; S. C., 36 Am. Rep. 151; Bailey v. God- 
Srey, 54 Ill. 507; 8. C., 5 Am. Rep. 157; Lewis v. 
DArcy, 71 Ill. 648; Furlong v. Cox, T7 id. 2938; 
Davenport v. Ledger, 80 id. 574; Huebner v. Koebke, 
42 Wis. 319; Cline v. Libby, 46 id. 128; S. C., 32 
Am. Rep. 700; vans v. Graham, 50 Wis. 450; 
Huggans v. Fryer, 1 Lans. 276; Smith v. Post, 1 
Hun, 516. See also Werner v. Bergman, 28 Kans. 
60; S. C., 42 Am. Rep. 152, and note, 158; Gibson 


v. Cranage, 39 Mich. 49; S. C., 33 Am. Rep. 351, 


In Baines v. Toy, Q. B. Div., July, 1884, 51 L. T. 
Rep. (N. 8.) 292, an action for necessaries supplied 
to an infant, it appeared that the infant was already 
sufficiently supplied, but that fact was not known 
to the plaintiff. Held, that that fact should have 
been submitted to the jury. By Field and Lopes, 
JJ., Manisty, J., doubting, but not dissenting, fol- 
lowing Foster v. Redgrave, L. R., 4 Ex. 35, n.; 
Brayshaw v. Eaton, 7 Scott, 183; and not following 
Ryder v. Wombwell, L. R., 3 Ex. 90. Lopes, J., 
said: ‘‘If it had not been for what has been said 
by my brother Manisty I should have said that I 
take a very strong view of this case, and have ex- 
pressed the opinion that the learned judge had mis- 
directed the jury. Ido not propose to go through 
the cases that have been cited to show that the 
direction was wrong A contract by an infant for 
goods cannot be enforced unless the articles be 
necessaries, the policy of the law being to protect 
the infant. In point of fact a tradesman dealing 
with an infant does so at his own peril, and he 
must lose his money unless he can prove that the 
goods supplied were necessaries for the infant, ac- 
cording to his station in life. That being the law, 
we come to the question what are necessaries. To 
determine this question we must take into account 
what the infant had at the time of the order; for 
example, a watch may be prima facie a necessary, 
but if the infant were supplied with other watches 
then it would cease to be a necessary. It is admit- 
ted in this case that regard must be had to the sup- 
ply the infant had at the time of the order if the 
plaintiffs knew at that time that the infant was 
amply supplied; but it is contendedgon behalf of 
the plaintiffs that this is not so if the plaintiffs did 
not know of the previous supply. If this were so 
the protection given to the infant would depend 
entirely on what might be the state of knowledge 
of the tradesman, which would in effect deprive 
the infant of the protection intended by the law. I 
think it is immaterial whether the plaintiffs did or 
did not know of the supply; it is immaterial even 
whether they knew or did not know that the de- 
fendant was a minor. The learned judge ought to 
have admitted the evidence, and the question ought 
to have been left to the jury whether the articles 
were necessaries, and if so, did they cease to be so 





in consequence of the defendant being already am- 
ply supplied with other articles of the same kind? 
The learned judge did not adopt that course, but 
withdrew altogether from the jury the evidence as 
to the previous supply. Now reference has been 
made to the case of Ryder v. Wombwell, ubi sup., 
and it has been suggested that this court is bound 
by the decision in that case as being the decision of 
a court of co-ordinate jurisdiction, and also as be- 
ing the last decision on the point. Another observ- 
ation as to the case of Ryder v. Wombwell, ubi sup. ; 
when that case was taken on appeal to the Ex- 
chequer Chamber, the judges who then decided it, 
carefully as it seems to me, kept open the point 
arising in the present case. It is therefore open to 
us to act upon the case of Foster v. Redgrave, ubi 
sup., and previous to that case there is an un- 
broken chain of authorities in favor of the decision 
we now arrive at.” 


In Commonwealth vy. Pomphret, Massachusetts 
Supreme Court, Oct., 1884, that the furnishing of 
spirituous liquors by a club to its members by the 
glass is not a ‘“‘selling” within the statute. The 
court said the legislature ‘‘has not undertaken to pro 
hibit the drinking or buying of intoxicating liquor, 
or the distribution of it in severalty among persons 
who own it incommon. If therefore two or more 
persons unite in buying intoxicating liquor, and 
then distribute it among themselves, they do not 
violate the statute, and the intent with which they 
do this is immaterial. If they intend in this manner 
to obtain intoxicating liquor to drink, without 
thereby subjecting any person to the penalties of 
the statute, they still act with impunity, because 
what they do, is not prohibited by the statute. The 
word ‘club’ has no very definite meaning. Clubs 
are formed for all sorts of purposes, and there is no 
uniformity in their constitutions and rules. It is 
well known that clubs exist which limit the number 
of the members and select them with great care, 
which own considerable property in common, and in 
which the furnishing of food and drink to the mem- 
bers for money, is but one of many conveniences 
which the members enjoy. If a club were really 
formed solely or mainly for the purpose of furnish- 
ing intoxicating liquors to its members, and any 
person could become a member by purchasing tick- 
ets which would entitle the holder to receive such 
intoxicating liquors as he called for,upon a valuation 
determined by the club, the organization itself 
might show that it was the intention to sell intox- 
icating liquors to any person who offered to buy, 
and the sale.of what might be called a temporary 
membership in the club with a sale of the liquors, 
would not substantially change the character of the 
transaction. One inquiry always is, whether the or- 
ganization is bona jide a club with limited member- 
ship into which admission cannot be obtained by 
any person at his pleasure, and in which the prop- 
erty is actually owned in common with the mutual 
rights and obligations which belong to such com- 
mon ownership under the constitution and rules of 
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the club; or whether either the form of a club has 
been adopted for other purposes, with the intention 
and understanding that the mutual rights and obli- 
gations of the members shall not be such as the 
organization purports to create, or a mere name has 
been assumed without any real organization behind 
it. The decisions of other courts which fare perti- 
nent undoubtedly turn more or less upon the partic- 
ular language of the statute construed. Graff v. 
Davis, 8 Q. B. D. 875; Seim v. State, 55 Md. 567; S. 
C., 39 Am. Rep. 419; Rickart v. People, 79 Ill. 85; 
Marmont v. State, 48 Ind. 21; State v. Mercer, 32 
Towa, 405; Martin v. State, 59 Ala. 34. * * * The 
ruling and instruction in this case seems to us to 
assume that this was bona fide a club; that the liq- 
uors were owned in common by the members, and 
that they were kept by the defendant as one of the 
members and as steward of the association. On the 
assumptions upon which we understand the instruc- 
tions proceed, we think that under the decision in 
Commonwealth v. Smith, 102 Mass. 144, it was not 
competent for the jury to find the defendant guilty.” 
See Tennessee} Club of Memphis v. Dwyer, 11 Lea, 
452; S. C., 47 Am. Rep. 298. 


SS 


NEILSONS MEMORIES OF RUFUS CHOATE. 


HIS work is not a mere biography. The author 
having in mind, it would seem, that others — 
Mr. Parker, Mr. Whipple, Professor Brown, and 
the present editor of this journal — had written of 
Mr. Choate, turns aside somewhat and pursues a 
pathway of his own. In this he was wise, and 
with his facile and original modes of treatment the 
special traits and peculiarities of Mr. Choate, his 
studies, services, devotion and self-sacrifice become, 
as it were, articulate, and must satisfy the curiosity, 
and excite the admiration of the reader. Thus, 
“Out of the old fields cometh all this new corn.” 

The book is dedicated to the memory of Isaac 
Grant Thompson, the former editor of this jour- 
nal. This was becoming and appropriate. It was 
in deference to his wishes that in 1877-8 Judge 
Neilson contributed to the JourNnaL a series of pa- 
pers in respect to Mr. Choate, parts of which are 
reproduced in this volume. 

In recalling and collecting these memories of Mr. 
Choate Judge Neilson was indulging the hope 
“that facts and incidents, resting in the silent 
memories of his friends, might be called out and 
preserved.” He had more than twenty contribu- 
tors, of whom he says: 

‘¢The writers, whose contributions are now pub- 
lished, held various relations to Mr. Choate — his 
associates in the college, his students in the law 
office, his professional brethren, his friends — those 
friends who were with him in hours of joy and of 
sorrow, and those who saw and heard him occasion- 
ally, and knew him in the supreme felicity and at- 
traction of his genius and character. * * * 





With the loyalty of disciples, and the faithfulness 
due to a trust, they give delineations of Mr. Choate, 
The poetical, the practical, the loyal, the reveren- 
tial traits of his character, as revealed at home and 
abroad, are set forth with freedom and fidelity.” 

The author had a just estimate of these contribu- 
tors. We would fain linger over these pages, refer 
to the wealth of fact, incident and anecdote, and 
to the spirit and tone, the grace and simplicity of 
style, so worthy of the subject and of these writ- 
ers. But we have in mind certain topics to which 
we wish to pay some attention. 

In the first chapter the author considers two pop- 
ular fallacies. The first imputed want of moral 
tone to lawyers who were willing to defend persons 
apparently guilty of crime; the second imputed to 
Mr. Choate the practice of using his powers of 
persuasion to prevent the due administration of 
criminal law. These fallacies are exposed, and the 
arguments drawn from social, ethical and historical 
sources, are full and conclusive. We have always 
thought that Mr. Choate was one of the greatest 
advocates, and the best of men. We believe with 
Judge Neilson that ‘‘no one has suggested that he 
ever practiced any artifice or evasion to enable the 
guilty to escape;” and that ‘‘to no one was the 
pure, inflexible, benign administration of the law 
more dear than to Mr. Choate.” 

Soon after persons on trial for capital offenses in 
the English courts were allowed the benefit of 
counsel, a question arose as to the lawyer’s duty 
and privilege; and from the time of Erskine to the 
present the rule that they could not withhold their 
aid in the defense of criminal cases has been gener- 
ally respected. The question took a peculiar form 
as to the case of Professor Webster, indicted for 
the murder of Doctor Parkman. It appears that 
the friends of the professor, including some distin- 
guished professional men in Boston, believing that 
he was innocent, and that if Mr. Choate acted for 
him he might be saved, urged him to undertake 
the defense. But they had one theory, Mr. Choate 
had another, and as neither would yield he did not 
go into the case. Their theory was set up on the 
trial and failed, as Mr. Choate had foreseen that it 
would fail. His view of the duty and privilege 
of counsel, as deduced from that case by the au- 
thor, was correct, and should be followed by others 
who are called upon to defend the accused: 

‘‘While accepting the theory that in a criminal 
case a lawyer is not at liberty to withhold his ser- 
vices absolutely, Mr. Choate did not think him 
bound to go into court contrary to his own convic- 
tions, and assert what he did not believe to be true, 
or take a line of defense which he considered un- 
tenable.” 

As to one literary habit Mr. Choate and Daniel 
Webster are contrasted. As speakers they each 
had a style asrich and ornate as was consistent 
with severe thought or argument. But they dif- 
fered in their final disposition of rhetorical orna- 
ments. Mr. Choate let his stand with his other 
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words without trimming; Mr. Webster plucked 
away his flowers of speech whose bloom and fra- 
grance pleased him less than when first used. So 
too Mr. Webster tormented proof-readers and print- 
ers who had the misfortune to be engaged in put- 
ting his speeches in print; at times changing the 
words and forms of expression which had been 
used in deliberately prepared orations. But it is 
said that Mr. Choate, never at a loss for the word, 
could express clearly the very things he wished to 
say, and leave his words to be printed as they fell 
from his lips. He was so consistent in this habit 
that Judge Fancher could not induce him to correct 
the stenographer’s report of one of his greatest ar- 
guments. The author thinks that ‘‘as a conse- 
quence, it may be said that he who would know 
these authors from their printed pages should re- 
member that while one of them appears as in state 
dress, every part carefully arranged, the other ap- 
pears in the unstudied dress of every-day life.” 

Judge Neilson has some prudent suggestions as 
to classical studies. The subject could not well be 
avoided, as such studies were part of Mr. Choate’s 
daily life, and modified his character. Then too, 
as if his devotion was foolish, it had been said that 
such studies were unprofitable; the lessons learned 
soon forgotten. In the brief space which he could 
give Judge Neilson shows the use and value of such 
studies. He reminds us however that some schol- 
ars of great mental powers had suffered from the 
study of the ancient classics, and points out the 
distinction that should be observed in respect to 
students. He would not have them come out of 
college ignorant of every thing but Latin and Greek, 
or unduly neglect such studies, or take them up 
with a slothful or indifferent spirit. He says: 

‘“*It is obviously unjust, it is bad economy, to 
prescribe such tasks for a student without regard 
to his taste, or to the course of life he is to pursue. 
Whatever his calling is to be he must study his 
own language closely, critically, profoundly, and 
be conversant with the best authors in it. Es- 
pecially must he study the Bible daily, and culti- 
vate alove for its words and style. He may thus 
become a good English scholar. He must master 
many subjects of practical importance also, and in 
the history, life and contentions of the world be 
well informed. In all this he will be following 
Mr. Choate’s example. But he who looks forward 
to a life of literary leisure, and to the highest intel- 
lectual enjoyments attainable, or aspires to one of 
the learned professions, must take up the ancient 
classics. Such studies however are to be vigor- 
ously pursued. In its early stages the work is dif- 
ficult and full of discouragements. Only after 
much devotion, after he has passed the region of 
toil and pain, does the student enter into the spirit 
of the language, and take delight in the literature. 
Of that delight he who abandons the study early 
feels and knows nothing. It is as when two trav- 
ellers attempt to climb a mountain. In the morn- 
ing mist they see only the steep and stgny path 





under their feet. After much effort one becomes 
weary and turns back; the other pushes on and 
reaches the top. The rising sun illumines the sum- 


-mit, chases the shadows from the valleys, and 


gradually takes possession of the earth. He sits 
bathed in a flood of glory never before conceived; 
never to be forgotten.” 

A lawyer of genius and culture, much given to 
public speaking, generally has a style of his own; 
the thoughts and the dress of corresponding wealth 
and variety. It was pre-eminently so with Rufus 
Choate. As to the adverse criticism which falls to 
the lot of such men Judge Neilson declares: 
“Those who condemn what they cannot emulate 
deserve little attention.” He is however disturbed 
by the blunders of a friendly biographer. Thus 
the esteemed author of the ‘‘Memoirs” says that 
‘*Mr. Choate created a taste for his peculiar style,” 
and the judge answers: 

“That taste must have been of sudden growth. 
His first juries understood him, his early trials, tri- 
umphs; und the people, when he appeared before 
great assemblies a stranger, hung upon his lips 
with breathless interest.” Again when it is said, 
in substance, that Mr. Choate was conscious that 
his style was not suitable for an author, we are told: 
“ Mr. Choate could say what he would, in whatever 
style he would, with ease and certainty. He writes 
and speaks as one thoughtless of mere style, and 
there seems to be almost no limit to the variety of 
tone and expression.” 

After what we have years ago written of Mr. 
Choate we need not say that we accept, and sympa- 
thize with the views of the author. 

It was wise to give, as have been given, some 
portions of Mr. Choate’s writings and speeches. 
The reader may have a vivid and refreshing sense 
of the grace, beauty, clearness, simplicity and 
power of his English. 

The sixth chapter will be of great value to stu- 
dents. The question as to the Anglo-Saxon ele- 
ment of the English language received some atten- 
tion from Sharon Turner and George P. Marsh on 
anarrow basis, and more at large from Doctor 
Weiss. In this instance the author took up the 
question with especial reference to the vocabulary 
of Rufus Choate, and the number of unrepeated 
words used by him, as printed, is given. Happily 
the work was extended. The percentage of words 
of Anglo-Saxon, Greek and Latin derivation in our 
language, as used in special efforts by twenty dis- 
tinguished American and British authors, as well 
as by Mr. Choate, have been ascertained, and the 
results put in tabular forms. This work has been 
faithfully performed, and is more clear and satis- 
factory than any other work of the kind with which 
we are acquainted. 

The author and the old friends of Mr. Choate, 
working in concert, have done such full and exact 
justice to their subject that the critic will find no 
occasion to add to or to abate from the analysis. 
The special information given by Edward Ellerton 
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Pratt, Mr. Choate’s son-in-law, and sprinkled 

through these pages, is of great value and interest. 
We regard the book as a permanent and valuable 

contribution to biographical literature. 


——— ee 


MUNICIPAL CORPORATIONS -- EXCAVATION IN 
STREET—CONTRIBUTORY NEGLIGENCE. 
SUPREME COURT OF NEBRASKA, JULY 1, 1884. 


City oF LINCOLN v. WALKER.* 

A person travelling on a public street, if he exercises ordi- 
nary care, hasa right to be absolutely safe against all 
accidents arising from obstructions or imperfections in 
the street. And if a person is authorized to make an ex- 
cavation in the street, he is bound at his peril to protect 
the same and leave the street in as safe a condition as it 
would be if the excavation had not been made. 

In an action of negligence, where the plaintiff can prove his 
case without disclosing any negligence on his part, con- 
tributory negligence is a matter of defense, the burden of 
proving it being on the defendant. 


— from Lancaster county. 


A. C. Ricketts and Mason & Whedon, for plaintiff. 
Lamb, Billingsley & Lambertson, for defendant. 


MaxweE.tu, J. Thisaction was brought by the de- 
fendant in error against the city of Lincoln to recover 
damages alleged to have been sustained by him from 
falling into an excavation on O street, in front of 
block 52, whereby he sustained damages to the amount 
of $3,000. The answer is that said plaintiff well knew 
of said excavation; that it was well protected by 
guards placed over and across the sidewalks where they 
approached said excavation; that the street lamp of 
the St. Charles Hotel lighted up the same, and would 
have enabled the most casual observer to see the na- 
ture and extent of the excavation; that the injury was 
occasioned wholly by the plaintiff's negligence, ete. 
The jury returned a verdict in favor of the plaintiff 
below for the sum of $1,200. The city filed a motion 
for a new trial, in which are 41 assignments of error. 
The motion was overruled and judgment rendered on 
the verdict, but taxing the costs to each party. 

The errors relied upon are to the giving and refus- 
ing certain instructions. The testimony tends to 
show that at the time the accident occurred a large 
brick building was being constructed on the north- 
east corner of block 52, fronting on Eighth and O 
streets; that an excavation of the same depth as the 
cellar extended into O street from twelve to 
fifteen feet, and from fifty to sixty-five feet in 
length; that this excavation was walled up a little 
above the surface of the ground, being about four 
inches above at the north-east corner, and nineteen at 
the north-west; that as this excavation extended 
across the sidewalk, a temporary fence was erected 
across the sidewalk on the east and west sides by nail- 
ing up two six or eight inch boards at each of said 
places; that a similar fénce was constructed on the 
north side of the posts, consisting of two by four 
scantling five feet in length, driven into the ground 
about eighteen inches, and two six or eight inch 
boards nailed on to these posts. There were two open- 
ings left for carrying material intothe building, one 
being near the north east corner, and the other near 
the north-west corner. It is claimed that these open- 
ings were closed at night, but this is denied. ‘The dis- 
tance this fence was from the excavation is not cer. 
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tain; some of the witnesses saying it was close to the 
wall of the excavation, while others state it was three 
feet away. A temporary sidewalk from three to four 
feet in width was constructed around this excavation, 
laid on two by four inch scantling, and the fence- 
posts were nailed to the south side of the temporary 
walk. The St. Charles Hotel was immediately west of 
the excavation in question, and the fence around it 
commenced on the east side at the hotel. There was 
adim light in front of the hotel, apparently at the 
outer edge of the sidewalk, showing the name of the 
hotel. Ostreet is one of the public streets of Lincoln; 
the Union Pacific depot being located at the foot of 
the street, and there being a very large number of 
persons passing and repassing along said street. That 
on the twenty-fourth of November, 1881, the plaintiff 
below, being a strangerin Lincoln, left the Oriental 
Hotel in said city about 7 o’clock in the evening, togo 
to the Union Pacific depot. On inquiring the way, he 
was directed to go north to O street, thence west along 
said street to the depot. The night seems to have 
been very dark; and the plaintiff not knowing of the 
obstruction in question, while a short distance east of 
the same, two men passed on to the sidewalk about 
forty feet in front of him, going in the same direction 
that he was, and supposing them to be more familiar 
with the street than he was, he followed them, being 
guided by their voices. As the two persous named 
came in front of the St. Charles Hotel, he observed 
that they passed between the light in front of the 
hotel; and that building being considerably to his left, 
and he believing that he was too far into the street, 
stepped to the left,and fell into the excavation in 
question, a depth of seven feet three inches, and sus- 
tained serious injuries, by which he was rendered in- 
capable of performing any labor for a number of 
months. The verdict is not too large if the city is 
liable. 

The attorneys for the city asked the following in- 
struction, which was refused: ‘‘ The jury is instructed 
that before the plaintiff can recover in this action, it is 
incumbent upon hi. to show that no negligence of bis 
contributed to the injury, damages for which are 
claimed herein, and that upon the plaintiff rests the 
burden of proof of the absence of such contributory 
negligence.’’ There is no uniform rule established in 
regard tothe party upon whom rests the burden of 
proof of contributory negligence. In some of the 
States it is held that where the plaintiff can prove his 
case without showing contributory negligence, the 
burden is on the defendant. Inu others that the plaint- 
iff's case is not presumed, and he must disprove con- 
tributory negligence. In some of the cases it is held 
that there is no presumption as tocare or the want of it 
and that if the facts show a duty of care, the plaintiff 
must give some evidence that he exercised it; other- 
wise not. The question is presented to this court for 
the first time. 

In Randall v. N. W. Tel. Co., 54 Wis. 147; 8. C., 41 
Am. Rep. 17, it was held that contributory negligence 
was purely matter of defense, citing ailroad Co. v. 
Hunter, 11 Wis. 160; Hoyt v. Hudson, 41 id. 105; 22 
Am. Rep. 714; Prideaux v. Mineral Point, 43 Wis. 524; 
8S. C., 28 Am. Rep. 558; Bessex v. Railroad Co., 45 Wis. 
477. And this seems tobe the rule of the United 
States courts. Railroad Co. v. Gladmone, 15 Wall. 401; 
Railroad Co. v. Horst, 93 U. 8. 291. See also Kelley v. 
C.& N. W. R. Co., 19 N. W. Rep. 521. 

The New York rule seems to be that if the evidence 
shows the plaintiff's presence or conduct, or that of 
his servant or agent, to have been involved in the dis- 
aster, or its causes, then he must disprove contribu- 
tory negligence. Abb. Tr. Ev. 596. See the New York 
cases cited in 18 Alb. L. J. 144,164, 184. And this rule is 
recognized in Massachusetts. Parker v. Lowell, 11 
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Gray, 353. In Pennsylvania itis held that contribu- 
tory negligence is matter of defense, and ordinarily 
the burden of proving itis on the defendant. Mallory 
y. Griffey, 85 Penn. St. 275; Penn. Canal Co. v. Bent- 
ley, 66 id. 30; Penn. R. Co. v. MeTighe, 46 id. 
316; Beatty v. Gilmore, 16 id. 463. And in Vermont. 
Hill v. New Haven, 37 Vt. 501; Lester v. Pittsford, 7 id. 
158. And the same rule prevailsin Jersey. Durant v. 
Palmer, 5 Dutch. 544. There are many other cases, 
both in support of and against the rule, to which we 
need not now refer. 

In view of the conflict in the authorities we are 
compelled to adopt such rule as may seem most con- 
sonant with justice. This being so, there certainly is 
no presumption that the plaintiff was negligent. We 
therefore hold the rule to be, that if the plaintiff can 
prove his case without showing contributory negli- 
gence, it is a matter of defense to be proved by the de- 
fendant. Abb. Tr. Ev. 595, and cases cited. 

There is nothing in the testimony on behalf of the 
plaintiff tending to show that he was guilty of con- 
tributory negligence. The burden of proof of that 
fact therefore was on the defendant. The court did 
not err therefore in refusing to give the instruction in 
question; and no contributory negligence being shown 
the plaintiff was entitled to recover for his injuries, if 
the proper precautions were not taken to prevent per- 
sons passing along the temporary sidewalk adjoining 
the excavation from falling into it. As to the liability 
of the city in such case there is no doubt. 

In Palmer v. Lincoln, 5 Neb. 136; 8S. C., 25 Am. Rep. 
470, it was held that where the obstruction results di- 
rectly from the acts which the contractor is required 
to do, the person who employs him is equally liable for 
theinjury (Robbins v. Chicago, 4 Wall. 679; Storrs v. 
Utica, 17 N. Y. 108; Scammon v. Chicago, 25 Il. 424), 
that is where the contract itself requires the perform- 
ance of a work intrinsically dangerous, however skill- 
fully performed, the party authorizing the work is re- 
garded as the principal. Dill. Mun. Corp., § 792. And 
any person travelling in a public street has a right to 
be absolutely safe, if he exercises ordinary care against 
all accidents arising from obstructions or imperfec- 
tions in the street. If a person is authorized by the 
proper authorities to make an excavation in the street, 
he is bound at his peril to protect the same and keep 
it properly guarded. He must leave the walk orstreet 
in as safe a condit‘on,as it would be if the excavation 
had not been made. The city cannot exempt itself 
from liability resulting from the unsafe condition of 
the streets, and has no authority to authorize another 
to make them unsafe. Jrvin v. Wood, 4 Rob. (N. Y.) 
138; Congreve v. Morgan, 18 N. Y. 84; Hart v. Mayor, 9 
Wend. 607; Dygert v. Schenck, 23 id. 446. 

In the case last cited the defendant dug a race-way 
across the highway on his own premises to conduct 
water, and erected a bridge over the race. The plaint- 
iff’s horse fell through by the breaking of a plank, and 
was injured. The court say (p. 447): ‘‘All the public 
could require was that he should make and keep the 
road as good as it was before he dug the ditch. That 
he accomplished by building a substantial bridge, origi- 
nally which did not get out of repairs for a number of 
years. The road however in the end proved to be less 
safe than it was when the bridge was first built; cer- 
tainly less so than before the ditch was dug. In suf- 
fering this, the defendant came short of his obligation 
to the public,’ ete. Chicago v. Robbins, 2 Black, 418; 
Wood Nuis. 276, 277, and cases cited in notes. We 
have no doubt of the liability of the city in such 
cases. 

We see no error in the instructions of the court, and 
it is evident that substantial justice has been done 
The judgment is therefore affirmed, 





DAMAGES—EX CESSIVE—LIBEL—MALICE, 
MINNESOTA SUPREME COURT, JUNE 12, 1884, 


PRATT Vv. PIONEER PREss Co.* 


To warrant a trial court to set aside a verdict for excessive 
damages, the damages must be not merely more than the 
court would have awarded had it tried the case, but they 
must (especially inanaction for defamation), so greatly 
and grossly exceed what would be adequate in the judg- 
ment of the court, that they cannot reasonably be ac- 
counted for, except upon the theory that they were 
awarded, not In a judicial frame of mind, but under the 
influence of passion— of excited feeling rather than of 
sober judgment, or of prejudice and a state of mind par- 
tial to the successful party, or unfair te the other. 

Defamatory words, falsely spoken or written of one in his 
profession, are actionable per se; and prejudice to the 
person defamed thereby, and malice on the part of the 
defamer, are implied by law. 


_ from an order of the District Court, Hen- 
nepin county, granting new trial. 


Thomas Kneeland and Boardman & Ferguson, for 
appellant. 


Babcock & Davis, for respondent. 


Berry, J. Thisisan action for libel, in whicha 
anew trial was granted by the trial court upon the 
ground that the damages (%5,000) awarded to the 
plaintiff by the jury were excessive. The statute con- 
fers express authority upon the District Court to grant 
a new trial for the ‘‘ excessive damages appearing to 
have been given under the influence of passion or pre- 
judice.’”’ This implies a duty on the part of such court 
to sometimes overrule and set aside the verdict of a 
jury on that ground. To warrant this however the 
damages must be not merely more than the court 
would have awarded if it had tried the case, but they 
must (especially in an action for defamation) so 
greatly and grossly exceed what would be adequate in 
the judgment of the court, that they cannot reasona- 
bly be accounted for, except upon the theory that they 
were awarded, not in a judicial frame of mind, 
but under the influence of passion—that is to say, of 
excited feeling rather than of sober judgment, or of 
prejudice—that is to say, of astate of mind partial to 
the successful party, or unfairto the other. Thedam- 
ages must be so exorbitant as to shock the sense of 
the court, and satisfy it that after making just allow- 
ance for difference of opinion among fair-minded men, 
they cannot be accounted for except upon the theory 
that in the particular case the proper fair-mindedness 
was wanting. Worster v. Proprietors Canal Bridge, 
16 Pick. 541; Towns. Sland. & Lib., § 293, and cases 
cited; Kinsey v. Wallace, 36 Cal. 462; Cook v. Cook, 36 
U. C. Q. B. 553; Potter v. Thompson, 22 Barb. 87; Od- 
ger Lib. & Sland. 291; 1Suth. Dam. 810; Hil. N. T., 
ch. 17, § 39; 1Grah. & Wat. N. T. ch. 2, 19. 

It must be confessed that this expression of the prin- 
ciples upon which new trials should be granted for ex- 
cessive damages is somewhat general and at large; 
but these are substantially the principles enunciated 
by text writers, and in the adjudged cases; and the 
subject is one which, from its very nature, hardly ad- 
mits of more specific treatment. A motion for a new 
trial on this, as on some other grounds, appeals in a 
measure to the discretion of the trial court. Duffield 
v. Tobin, 20 Ga. 428; 3 Grah. & Wat. N. T. 1127 et seq., 
and cases cited. This does not mean that the motion 
is to be granted or denied at the mere pleasure or 
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fancy or feeling of the court, but that the matter being 
one which cannot be determined by the application of 
definite and precise rules, it is to be acted upon inthe 
exercise of a sound practical judgment, in view of all 
the relevant facts of the particular case, orto use a 
current expression, in view of the ‘‘ whole situation.” 
When then the propriety of an order granting a new 
trial for excessive damages comes before an appellate 
court for review the question is not precisely that pre- 
sented to the trial court, as above indicated, but 
whether it clearly appears (for here, as elsewhere, error 
must appear affirmatively, and every presumption is 
against it) that the trial court abused its sound discre- 
tion; oras more fully stated, that it failed to exer- 
cise a sound practical judgment upon all the relevant 
facts before it. 

Applying those views to the case in hand, we are 
forced to the conclusion that the order granting a new 
trial should be affirmed. We have no intention (es- 
pecially as there is to be a new trial) of entering iu 
this opinion into any detailed consideration of the tes- 
timony or its effect. But afters careful perusal of the 
settled case, and due consideration of the suggestions 
of counsel, we find ourselves utterly unable to say that 
the learned District judge erred in the exercise of his 
discretionary authority to graut or refuse a new trial. 
On the contrary,it seems to us that the reasons for his 
action, as set forth in his raemorandum, such as the 
absence of actual malice, che apparent good faith of 
the reporter, the character of the charge, the want of 
allegations and of evidence of special damage, are of 
no inconsiderable weight. 

It is to be remembered that in determining upon an 
application for a new trial on the ground of an exces- 
sive verdict, as on other grounds, the trial judge occu- 
pies a position of practical advantage over an appellate 
court, especially when, as in this instance, the plaintiff 
is one of his own principal witnesses. There is a cer- 
tain atmosphere of the case and trial, well known to 
the profession, which cannot be put upon paper. Upon 
all these considerations we find ourselves unable to 
conclude that there was any failure on the part of the 
judge below to exercise the proper sound, practical 
judgment upon all the relevant facts of the case 
before him. 

What is said in Wilcox v. Landbery, 30 Minn. 95, upon 
the point that an appellate court will not necessarily 
sustain an order granting a second or third new trial, 
because it has sustained one granting a first, although 
the facts may be substantially the same, has no appli- 
cation to this appeal. At the first of the two former 
trials of this case the verdict was not set aside on the 
ground of excessive damages. At the second trial the 
jury failed to agree. The third trial, being that upon 
which the order now before us was made, appears then 
to be the first upon which a new trial has been granted 
for excessive damages. 

These conclusions would dispose of the case, but 
with reference toa future trial we observe, that as held 
in this case when it was here before (30 Minn. 41, 63), 
libels like that here charged are actionable per se, and 
neither proof of special damage or actual malice is neo- 


essary to the maintenance of an action therefor. The 
words complained of impute negligence to the 
plaintiff in his profession as a physician. The 


rule is well settled that where defamatory words are 
falsely spoken or written of one in his profession, pre- 
judice to him, and malice on the part of the defamer, 
are implied in law. Cooley Torts, 193, 196; Bigelow 
Torts, 38, 40, 46; Simmons v. Hoister, 13 Minn. 249 (Gil. 
232); Folkard’s Starkie Sland. & Lib., § 188; Jngram 
v. Lawson, 6 Bing. N. C. 212. 
The order granting a new trial is 
Affirmed. 





Nore.—(1) Excessive Damages.—See 9 Am. Rep. 200; 
4 id. 593; 8 id. 661; 33 Eng. R. 736; 30 id. 769; 20 Alb. 
L. J. 382. 

Verdicts are set aside only when they are not sup- 
ported by proof, or when they are so excessive as to 
indicate passion, prejudice, or an incorrect apprecia- 
tion of the law applicable to the case. Ayliff v. Hardy’s 
Exrs., 25 Ark. 49; Kelly v. McDonald, 39 id. 387; Texas 
& St. Louis R. Co. v. Eddy, 42 id. 527; Benson v. Chi- 
cago & Alton &. Co., 78 Mo. 504. 

In Zexas & P. Ry. Co. v. Lowry, 61 Texas, 149, it was 
held that when a bodily injury was sustained in con- 
sequence of the negligence of a railway company, 
which injury was of a permanent character, inflicting 
great bodily pain when it was received, and for a long 
time afterward, it was held that a verdict for $2,000 
was not so excessive as to require a reversal. See also 
Texas and Pacific R. Co. v. McAtee, 61 Texas, 695. 

In Van Winter v. Henry County, where through de- 
fendant’s negligence plaintiff suffered a compound 
fracture of the leftarm, and a partial dislocation of the 
elbow, impairing the use of the arm for life, and ren- 
dering it quite painful at certain seasons, held, that a 
verdict for $4,000 was not excessive. 

In Lombard v.C., &. I. & P. R. Co., 47 Iowa, 494, the 
verdict fora broken leg was reduced from $4,000 to 

2,500, but in that case there was no permanent in 
jury. The leg was as sound and strong as it ever 
was. 

In an action brought by a brakeman, twenty-seven 
years of age and receiving wages of $60 per month, 
against a railroad company for damages caused by the 
negligence of the company, where the permanent dis- 
ability is the loss of aleg below the knee, and where 
the plaintiff after his injury had his leg sawed off three 
times before the surgeon got it right,then was confined 
to his room over fifty days, and during the time had 
the lockjaw for twelve or fifteen days so severely as to 
be unconscious at times, and suffered every thing that 
aman could suffer and not die, and upon the first 
trial a verdict for $8,000 was rendered, and upon the 
second trial a verdict for $10,000, held, that the last 
verdict is not so excessive as to warrant the Su- 
preme Court to set it aside and grant a new trial solely 
on the ground of excessive damages. Western, etc., R. 
Co. v. Moore, 31 Kans. 197. 

In Marshall v. St. Louis, etc., R. Co., 78 Mo. 610, in‘an 
action against a railroad company for carrying a fe- 
male passenger beyond her station, the circumstances 
were such that the plaintiff was only entitled to re- 
cover forthe loss of time and expense incurred in 
being taken past her station and back, and the jury 
were so instructed. The evidence showed that she 
lost two or three hours’ time, and paid $1.50 for a re- 
turning conveyance. There was a verdict for $1,000, 
reduced by remittitur to $750, and judgment accord- 
ingly. Held, excessive, and judgment reversed. 

(2) Libel.—See 6 Am. Rep. 105; 18 id. 380; 22 id. 303; 
25 id. 755; 30 id. 367; 31 id. 757; 58 How. 471. 

In White v. Cheesbro (S. C., 16 Week. Dig. 186) the 
defendant charged that plaintiff, who was a merchant, 
was a dishonest man; that he had on various occasion, 
for a period of years filled defendant’s can, which held 
but five gallons, with kerosene oil, and had charged 
him with six gallons, and that it was done at the plain- 
tiff's store. Held, actionable per se. 

In an action for slander defendant cannot give in 
evidence specific acts of dishonesty on the part of the 
plaintiff without having set them up in his answer. 
White v. Cheesbro, 16 Week. Dig. 186. 

He may deny and justify. See 2 Am. Rep. 66; 29 
Eng. R. 313; 17 Barb. 649; 9 How. Pr. 282. 

So in assault and battery. 9 How. Pr. 289. 

A justification being pleaded must be established as 
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broad as the charge made. White v. Cheesbro, 16 
Week. Dig. 186. 
— implied malice. See 5 Am. Rep. 195; 6id. 105. 
>——_ 
DIVERSION OF WATERCOURSE—PARTIES [N 
DIFFERENT STATES. 
MASSACHUSETTS SUPREME JUDICIAL COURT. 


MAURELI Co. v. Crty OF WORCESTER. 





The diversion of the waters of a natural stream in Massachu- 
setts, and preventing the same from coming to plaintiff's 
mill in Rhode Island, is a tort for which an action may be 
maintained in Massachusetts. 

In such an action, so far as the water is returned, there is no 
wrong to plaintiff; but if there were the return would go 
in mitigation of damages. 

iw was an action of tort to recover damages for the 

diversion of the waters of Tatnuck brook, to the 
injury of the plaintiff. It appeared in evidence at 
the trial before Judge Barker and a jury, that the 
plaintiff's mill is situated on the Blackstone river in 
the State of Rhode Island, and that in 1876 the defend- 
ant pumped water from Tatnuck brook into a reser- 
voir for a water supply, and thereby diminished the 
flow of water at the plaintiff's mill. The defendant 
asked the court toinstruct the jury that inasmuch as 
the plaintiff is not shown to have any interest in any 
reservoir orin the waters situated within this State, 
the diversion of the waters of a natural stream in this 

State and preventing the same coming to the plaintiff's 

mill, situated in Rhode Island, is not an act for which 

the plaintiff can maintain an action in this Common- 

wealth. The court refused soto rule. The jury re- 
turned a verdict for the plaintiff, and the defendant 
alleged exceptions. 


W.S. B. Hopkins, for plaintiff. 
Frank P. Goulding, for defendant. 


Houmes, J. This was an action of tort. It appeared 
at the trial that the plaintiff was the owner of a mill 
in Rhode Island upon the Blackstone river, and there 
was evidence that the defendant had withdrawn 
enough of the waters of Tatnuck brook, a tribu- 
tary of that river in Massachusetts, to materially affect 
the operation of the plaintiffs mill. The main ques- 
tion argued before us is raised by the refusal of a rul- 
ing requested that ‘‘the diversion of the waters of a 
natural stream in this State, and preventing the same 
from coming tothe plaintiff's mill, situated in Rhode 
Island, is nota tort for which the plaintiff can recover 
in the coarts of the Commonwealth.” 

The defendant’s counsel contend, in the first 
place, that such rights as the plaintiff claims cannot 
extend beyond the Rhode Island line, and went the 
length of maintaining that servitude cannot be created 
in our State in favor of lands in another. 

We are unable toagree to this proposition from either 
principle or authority. Every decision and dictum 
that we have found bearing on the precise point is 
the other way. Slack v. Walcott, 3 Mason, 508, 516; 
Thayer vy. Brooks, 17 Ohio, 489; Stillman v. White Rock 
Manuf. Co., 3 Wood & M. 538; Foot v. Edwards, 3 
Blatchf. 310; 14 How. 80: Wall., Jr., 274. 

We think that the cases which recognize civil and 
even criminal liability for flowing land in one State 
by reason of adamin another are hardly less perti- 
nent. Howard v. Ingersoll, 17 Ala. 780; 39 Me. 246; 17 
Tl. 534; 54 Texas, 623; 16 N. H. 357. 

The defendant admits these cases to be law, and 
tries to distinguish them. But we cannot assent to 
the distinction between discharging and withholding 





water. The consequence in one case is positive, in the 
other negative; but in each it is the consequence of an 
act done outside of the jurisdiction where harm oc- 
curs, and the consequence is as direct in the latter case 
asin the former. The right infringed in the former 
case is called absolute ownership, in the latter ease- 
ment; but the laws of Rhode Island which make a 
man owner of land there have no more power to di- 
minish freedom of action in Massachusetts than any 
other of its laws. A concurrence of the laws of both 
States is as necessary in that case as in the one at bar 
to create a liability which could be enforced in either 
State consistent with principle. Such a concurrence 
presents no technical difficulties, and if the substan- 
tive end to be attained is a proper one it will be rec- 
ognized and acted on here, as we have no doubtit 
would be in Rhode Island if the position of the par- 
ties were reversed. 

Of course the laws of Rhode Island cannot subject 
Massachusetts lands to servitude, and apart from any 
constitutional considerations, if there are any, which 
we do not mean to intimate, Massachusetts might pro- 
hibit the creating of such servitude. So it might au- 
thorize any acts to be done within its limits, however 
injurious to lands or persons outside them. But it 
does not do either. It has no more objection to a citi- 
zen of Rhode Island owning an easement as incident 
to his ownership of land in that State than it has to- 
his owning it in gross or to his purchasing lands here 
in fee. Questions might be conceived as to the trans- 
fer of such easements, but they do not arise here. So 
far as their creation is concerned, the law of Massachu- 
setts governs whether the mode of creation be by deed 
or prescription, or whetherthe right be one which is 
regarded as materially arising out of the relation be- 
tween the two estates; being created by the laws of 
Rhode Island, by permission of that of Massachusetts, 
lays hold of them and attaches to them in such way as 
it is applicable to lands there, Massachusetts being se- 
cured against any thing contrary to its views of policy 
by the common traditions of the two States, and by 
the power over its own territory which it holds in re- 
serve. 

It wasalso contended for the defendant that the action 
could only be brought in Rhode Island. This objec- 
tion is purely technical. The reasons which once made 
the venue important have long disappeared, and we 
see no reason for any greater strictness than is abso- 
lutely required by the statutes and precedents. If the 
plaintiff's mill was in any other county of this State an 
action for damages would be rightly brought in Wor- 
cester, not by public statutes only, but by the common 
law. As between two States, both of which recognize 
the right if the rule isto vary at all, it should be on 
the side of greater liberality to prevent a failure of jus- 
tice, such as would be likely to happen in the present 
case if this action were not maintained. The weight 
of judicial opinion is altogether in favor of allowing 
an action to be maintained where the water was with- 
‘drawn. Most of the cases where both the action and 
the consequences complained of were outside the State 
in which the action was brought are not opposed to 
our conclusion, and we are not called upon to decide 
between Lord Mansfield in Mostyn v. Fabrizas,and Lord 
Kenyon in another case. The American cases have 
generally followed the latter. 

The plaintiff asked the court to rule that the defendant 
was liable for damages measured by the loss of power 
which the whole amount of water pumped by the de- 
fendants would have made, although the defendant 
had introduced evidence that a certain percentage of 
it was returned to the river. This ruling was refused, 
and rightly. So faras the water returned, its with- 
drawal was no wrong to the plaintiff; and even if it 
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had been, the return would go in mitigation of dam- 
ages upon the same principle as in trover. 
Judgment on the verdict. 


—\—__>__—_- 


TELEGRAPH COMPANIES—LIMITATION OF LIA- 
BILITY—PRESUMPTION OF NEGLIGENCE. 
SUPREME COURT OF CALIFORNIA. 
SEPTEMBER 18, 1884. 

Hart vy. WESTERN UNION TELEGRAPH Co.* 

A stipulation purporting to exempt a telegraph corporation 
from all liability for mistakes or delays inthe trdnsmis- 
sion or delivery, or for non-delivery, of any unrepeated 
message, whether happening by negligence of its servants 
or otherwise, beyond the amount received for sending the 
same, is void for want of consideration to support it. 

Itis not competent for telegraph companies to stipulate 
against or limit their liability for mistakes happening in 
consequence of their own fault; such as want of proper 
skill or ordinary care on the part of their operators, or 
the use of defective instruments. They are exempt only 
for errors arising from causes beyond their control; and 
whether such error was caused by negligence, or was be- 
yond their control, is a question forthe jury, the pre- 
sumption being that it occurred through negligence. 


| EPARTMENT 1. Appeal from 


Court of San Joaquin county. 


the Superior 


W. H. L. Barnes, for appellant. 
Byers & Elliot, for respondent. 


Ross, J. Onthe 15th day of December, 1882, the 
plaintiff delivered to the defendant, at its Stockton 
office, this message: ‘‘George W. McNear, San Fran- 
cisco: Buy bail barley falun; report by mail. George 
Hart.”” The message was promptly transmitted and 
delivered as written, except that the word ‘ bail’? was 
changed to the word “ bain.”’ By the private cipher 
code of McNear, used by the plaintiff in the message, 
the word “ bail’? means *‘ one hundred tons,” and the 
word “bain”? means “two hundred and twenty-five 
tons.”” As the message was delivered, it directed Me- 
Near to buy for the account of the plaintiff 225 tons of 
barley, whereas, as it was written by the plaintiff, 
MeNear was directed to buy on plaintiff's account LOO 
tons only. Acting onthe message received, MceNear 
bought for plaintiff 200 tons of barley. When the 
plaintiff discovered that fact he notified the defendant 
that 100 tons had been bought in excess of that di- 
rected to be bought by the original message, and 
asked the defendant what he should do with the sur- 
plus so purchased? Defendant refused to give any in- 
struction in regard to it. Plaintiff thereupon sold the 
barley at the highest market rate, his loss on the extra 
100 tons being $429.82. It is for the loss thus sus- 
tained by him that the action is brought. 

At the trial the only proof given by the plaintiff to 
show negligence on the part of the defendant was the 
admitted fact that the message was delivered in its 
altered form. It was also admitted that the message 
was written by the plaintiff upon a printed form pre- 
pared by the defendant, underneath the words, ‘‘send 
the following message, subject to the above terms, 
which are hereby agreed to;’’ and that among the 
“above terms’’ referred to are the following: 

“To guard against mistakes of delays the sender of 
a message should order it repeated ; that is, telegraph 
back to the originating office for comparison. For this, 
one-half the regular rate is charged in addition. It is 
agreed between the sender of the following message 
and this company that said company shall not be 


*S.C.,4 Pac. Rep. 657. 











liable for mistakes or delays in the transmission or de- 
livery, or for non-delivery of any unrepeated message, 
whether happening by negligence of its servants or 
otherwise, beyond the amount received for sending 
the same; nor for mistakes or delays in the transmis- 
sion or delivery, or for non-delivery of any repeated 
message, beyond fifty times the sum received for send- 
ing the same, unless specially insured; norin any case 
for delays arising from unavoidable interruptions in 
in the working of its lines, or for errors in cipher or 
obscure messages.’’ 

That the message in question was not “repeated” is 
conceded by the plaintiff. It further appears in the 
case that no explanation of the meaning of the dis- 
patch was made by the plaintiffat the time he deliv- 
ered it to the defendant, for which reason, and be- 
cause, as is Claimed, the message under consideration 
was in cipher, appellant contends that the measure of 
damages is the price paid for the transmission of the 
telegram in this case, thirty cents. In support of this 
point it issaid by counsel that ‘**the decisions of all 
the courts uniformly declare that unless the import- 
ance of the message is shown, either by its own terms 
or by explanation made to the person receiving it in 
behalf of the telegraph company, no damages are re- 
coverable for failure or delay in transmission beyond 
the price paid for that purpose.”’ In this appellant’s 
counsel is mistaken. The cases cited by him undoubt- 
edly sustain the point he makes, and there are other 
cases to the same effect. Some of those decisions were 
based on messages which were in cipher; aud others, 
messages, which though not in cipher, did not them- 
selves disclose the extent or import of any transaction 
had in contemplation by the parties. In those cases 
substantial damages were refused because neither the 
messages nor other information given made known to 
the operator what was coutemplated. Hence it was 
ruled that plaintiff could not recover of the tele- 
graph company what, not understanding, it could not 
have contemplated as the effect of a miscarriage or 
other failure. 

While not doubting the general rule that damages 
must besuch as may be fairly supposed to have en- 
tered into the contemplation of the parties when they 
made the contract, that is, such as might be naturally 
expected to follow its violation, we do question, and 
think not sound, the application of that rule as made 
in the class of cases to which allusion is above made. 
Telegraph companies have conferred upon them by 
law certain privileges, among them the right of emi- 
nent domain, and they are charged with certain du- 
ties; among them, the obligation to send promptly 
and correctly such messages as are intrusted to them. 
Of course, if illegibly written, the operator may re- 
ject a message; but if plainly written his duty is to 
send it as written. Why has he the right to know 
what the message refers to? In what way would such 
knowledge aid him in the discharge of his duty to 
send it correctly? “One of the great attractions,’’ 
say Scott and Jarnagin, in their treatise on the Law of 
Telegraphs, § 404: “‘which this mode of communication 
presents, is the brevity of the dispatch, such abbrevia- 
tions being used in many cases as will enable the per- 
son for whom it is intended alone to understand it, 
and hence the vast amount of business the telegraph 
operator is capable of transacting in the transmission 
and delivery of messages. So that an explanation of 
the meaning, importance, and bearing of each message 
would be an insufferable annoyance, and in the mul- 
tiplicity of messages delivered for transmission, could 
not be remembered, even if the time could be spared 
to listen to it, and it would rarely afford any benefit 
or advantage to the company after the information 
was communicated.’’ Proceeding, these writers say, 
and say correctly, that though the company, through 


























THE ALBANY LAW JOURNAL. 


411 








its agents, may not know the meaning of the particu- 
lar message, they do know that messages of great 
value and importance, involving heavy losses in case 
of failure or delay, or mistake in their transmission, 
are constantly sent over their wires; and they do know 
that they hold themselves out to the public as pre- 
pared at all times, and for all persons to transmit mes- 
sages of this description. And the rule of damages as 
applied to telegraph companies is there deduced, 
which we think the true rule, namely, that although 
the message be unintelligible to the company, yet as 
its undertaking was to transmit the message promptly 
and correctly, both parties contemplated that what- 
ever loss should naturally, and in the usual course of 
things, follow a violation of that obligation, the com- 
pany should be responsible for. The same conclusion 
was reached by the Supreme Court of Alabama in the 
case entitled Doughtry v. Amer. U. Tel. Co., decided 
in December, 1883, a note of which will be found at 
p. 731, 46 Am. Rep., and by the Court of Appeals of 
Virginiain the case of W. U. Tel. Co. v. Reynolds, 77 


Va. 173; see also Ritlenhouse v. Independent Line of 


Tel., 1 Daly, 474. 

It isalso contended on behalf of the defendant cor- 
poration, that as the message in question was not ‘ re- 
peated,” defendant is not responsible, under any cir- 
cumstances.,beyond the amount received for its trans- 
mission; and this because it is so declared in the con- 
ditions printed at the head of the form upon which 
the dispatch was written, and to which as is claimed 
the plaintiff assented. Tbere are numerous cases thav 
hold that sucha rule on the part of the company is 
reasonable, valid, and binding onthe sender of the 
message. The cases that so hold aretoo numerous to 
be here referred to in detail. They will be found col- 
lated in a note to the case of W. U. Tel. Co. v. Blanch- 
ard, 45 Am. Rep. 486. But there are many cases to 
the contrary, and the latter class we think based on 
the better reason. In the first place we agree with the 
Supreme Court of Illinois in the case of Zylerv. W. 
U. Tel. Co., 60 Ti. 421; and 3S. (C., 74 id. 170, where it 
is held that the regulation requiring messages to be re- 
peated is not a contract binding in law, for the reason 
that the law imposed upon the company duties to be 
performed, for the performance of which it was en- 
titled to a compensation fixed by itself, and which the 
sender had no choice but to pay; that among those 
duties was that of transmitting messages correctly; 
that the tariff paid was the consideration for the per- 
formance of this duty in each particular case, and 
when the charges were paid the duty of the company 
began, and there was therefore no consideration for 
the supposed contract requiring the sender to repeat 
the message at an additional cost of 50 per cent of the 
original charge. To the same effect is Dartlett v. W. 
U. Tel. Co., 62 Me. 218, and Candee v. W. U. Tel. Co., 
34 Wis. 477, where the court say: 

“Aside from the objections resting on grounds of 
public policy, and which forbid the company from 
stipulating for immunity from the consequences of its 
own wrongful acts, it seems very clear tous that there 
can be no consideration for such stipulation on the 
part of the sender of the message, and that so faras he 
is concerned, it is void forthatreason, although ex- 
acted by the company and fully assented to by him. 
EKither the company enters into a contract with him, 
and takes upon itself the burden of some sort of legal 
obligation to send the message,or it does not. It 
would be manifestly against reason, and what all must 
assume to be the intention of the parties, to say that 
no contract whatever is made between them, and 
nobody, not even the officers or representatives of the 
company, asserts sucha doctrine. It would seem ut- 
terly absurd to assert it. Holding itself out as ready 








and willing and able to perform the service for who- 
soever comes ‘and pays the consideration itself bad 
fixed and declared to be sufficient, and actually receiv- 
ing such consideration, it cannot. be denied, we think, 
that a legal obligation arises, and duty exists on the 
part of the company to transmit the message with 
reasonable care and diligence, according to the request 
of the sender. Such being the attitude of the com- 
pany, and the obligation which it assumes by accept- 
ing the payment, the question arising is whether it 
can at the same time, and as a part of the very act of 
creating the obligation, exact and receive from the 
other party to the contract a release from it? The 
regulations under consideration, if looked upon as 
reasonable and valid, completely nullify the contract 
by absolving the company from all obligation to per- 
form it, and the party delivering the message gets 
nothing in return for the price of transmission paid 
by him. Is it possible for the company, or for any 
other party entering into a contract for a valuable 
consideration received, to promise and not to promise, 
or to create and not to create, an obligation or duty 
at one and the same moment and by one and the same 
act? The inconsistency and impossibility of such 
things are obvious. But if there were no such diffi- 
culties, or if the occasion or circumstances were such 
that a valid release might be executed, and it be re- 
garded in that light, still the objection exists, that 
there is no consideration whatever to support it, and 
it must be held void on that ground. If it be urged 
that the sender receives his consideration in the re- 
duced price of transmission, or because the company 
undertakes to send the message at one-half the usual 
rates of transmitting day messages, that argument 
ends in proving that the company does not under- 
take to send the message at all, and that no contract 
or agreement on iis part is made or entered into for 
that purpose. If the company promises or binds itself 
at all for the rate or consideration named, and which 
it is willing to and does accept, then the smallness of 
of such consideration cannot operate to relieve from 
the promise or to destroy the obligation thus created. 
Regarding the regulations in this light therefore, as 
well as in that of correct public policy, it is seen that 
erfect cannot be given to them as a means of protec- 
tion or escape on the part of the company from all 
liability for the performance of its contract. The 
regulations cannot serve to shield the company from 
the consequences resulling from the gross negligence 
or fraud of its afficers or agents, or from their entire 
failure to perform the service, no good excuse for such 
failure being offered or shown,” 

We therefore hold that the stipulation purporting to 
exempt the corporation defendant from all liability 
for mistakes or delays in the transmission or delivery, 
or for non-delivery of any unrepeated message, whether 
happening by negligence of its servants or otherwise, 
beyond the amount received for sending the same, is 
void for want of a consideration to supportit. And 
further, that it is not competent for telegraph com- 
panies to stipulate against or limit their Jiability for 
mistakes happening in consequence of theirown fault, 
such as want of proper skill or ordinary care on the 
part of their operators, or the use of defective instru- 
ments. See authorities above cited, and Sweatland v. 
Ill. & Miss. Tel Co., 27 Iowa, 433; Wolf v. Western U. 
Tel. Co., 62 Penn. St. 83; Breese v. U. S. Te/. Co., 48N. 
Y. 182; U.S. Tel. Co. v. Gildersleeve, 29 Md. 282; W. 
U. Tel. Co. v. Buchanan, 35 Ind. 429; Hibbard v. W. 
U. Tel. Co., 33 Wis. 558; Tel. Co. v. Griswoid, 37 Ohio 
St. 301. We think the true rule is that such compan- 
ies are exempt only for errors arising from causes be- 
yond theirown control. And this would seem to be 
the rule adopted by statute in this State; for by sec- 
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tion 2162 of the Civil Code it is declared: ‘‘A carrier 
of messages for reward must use great care and dili- 
geuce in the transmission and delivery of messa- 
ges. A carrier by telegraph must use the utmost dili- 
gence therein.” 

We are further of opinion, that the plaintiff having 
proved the mistake in the message as delivered, the 
onus Was upon the defendant to saow how it occurred. 
Tyler v. W. U. Tel. Co., supra. Ifthe error was caused 
by atmospheric disturbances, or a momentary dis- 
placement of the wires, the defendant knew it, and 
ought toshow it. This defendant undertook to do on 
the trial in the court belew. There was testimony 
given tending to show that before and at the time the 
message in question was sent, trouble was experienced 
in the transmission of dispatches, owing to the condi- 
tion of the weather; that it was foggy and stormy. It 
was further made to appear that in the telegraphic code 
the following lines and dots, when transmitted along 
the wire made the word “ bail: ”’ 


And that the word ** bain ”’ is expressed by the fol- 
lowing: 


There was also testimony tending to show that the 
operators at Stockton and San Francisco were com- 
petent, and that the one at San Francisco was es- 
pecially careful in the matter of this dispatch. The 
latter testified that she took particular pains with the 
message in question, ‘as is shown by the mark under 
one of the cipher words—the last word—because it 
was an unusual word ‘ falun.’ Lasked Mr. Dixon to 
repeat it, and [ put alittle mark, ‘ +,’ under it to show 
that it was repeated. The other words, being ordi- 
nary words, I paid no attention to, because itis some- 
thing very likely to be received in any message.” 
There was also given on bebalf of the defendant 
further testimony tending to show that the error re- 
sulting in the change of the word ‘*‘bail’’ to “bain” 
was caused by a break in the electric current, and 
that this in turn was caused by atmospheric influences 
prevailing at the time, and of course, beyond the con- 
trol of defendant. If such was the fact, the verdict 
should have been for the defendant. But it was a 
question of fact for the jury, under appropriate in- 
structions from the court. The court should have 
told the jury that the mistake in the message as de- 
livered, being admitted, the presumption was that it 
occurred through the negligence of defendant; but 
that if they believed from the evidence that the mis- 
take occurred through a cause or causes beyond de- 
fendant’s control, such asa break in the electric cur- 
rent, produced by atmospheric influences, their ver- 
dict should be for the defendant. We think this ques- 
tion, which was the turning one in the case, was not 
fairly submitted to the jury in the court below, 
and we must therefore remand the cause for a new 
trial. 

Judgment and order reversed, and cause remanded 
for a new trial. 

McKinstry and McKee, JJ., concur. 


NEW YORK COURT OF APPEALS ABSTRACT. 

CONFLICT OF LAWS — ASSIGNMENT FOR BENEFIT OF 
CREDITORS — TITLE TO PERSONAL PROPERTY— A gen- 
eral assigument for the benefit of creditors, exe- 


cuted as prescribed by the General Assignment Act 
(ch.466, L.1877,as amended by ch.318, L.1878), takes effect 
so far as property situate in this State is concerned, 
from the time of its delivery; all requirements subse- 
quent to the delivery are directory merely and an 
omission to obey any of them does not avoid the assign- 








ment. S. B.& N.Y.R. Co.y.Collins, 57 N.Y.641; 8.C., 1 
Abb. N. C. 47; Brenuan vy. Wilson, 71 N. Y. 502. 
Such an assignment however does not take effect to 
pass title to personal property situate in another State 
in contravention of the laws of that State. The gene- 
ral rule that a voluntary transfer of personal property 
is to be governed by the laws of the owner's domicile 
is not of universal application, but yields when the law 
and policy of the State where the property is 
located have prescribed a different rule of transfer 


from that of the State where the owner lives. People 
v. Commissioners of Taxes, 23 N. Y. 225; People y. 


Smith, 88 id. 576; Guillander vy. Howell, 35 id. 657; 
Ockerman v. Cross, 54 id. 29; Edgerly’ v. Bush, 81 id. 
199; Hibernia Nat. Bunk v. Lacombe, 84 id. 367; Green 
v. Van Buskirk, 7 Wall. 139; Hervey v. R. I. Locomo- 
tive Works, 93 U. 8S. 664. On March 1,1881, W., a resi- 
dent of this State, made a general assignment for the 
benefit of creditors to plaintiff; at that time W owned 
personal property situate in two counties in Pennsy]- 
vania. The assignment was recorded in one of those 
counties on the 18th and inthe other on the 19th of 
March. On the day of the execution of the assign- 
ment, but after its delivery, defendants, creditors of 
W., and residents in this State, without actual notice 
of the assigumeut, commenced actions against the as- 
signor in Pennsylvania, and by virtue of attachments 
issued therein, the property situate in that State was 
levied upon at the time the assignment was made; a 
statute in Pennsylvania regulating such assignment 
provided that aun assignment of property situate in 
that State made by a person not a resident therein 
may be recorded in any county where the property is 
situated, and shall take effect from its date, ** provided 
that no bona fide purchaser, mortgagor or creditor, 
having a Jien thereon before the recording in the same 
county, and not having previous actual notice, shall 
be affected or prejudiced.’’ In an action to restrain 
defendants from further proceedings under the at- 
tachment, held, that the defendant, on having acquired 
valid liens on the property in Pennsylvania prior to 
the recording of the assignment in that State, those 
liens were saved from the operation of the assignment; 
that the laws of this State did not follow defendants 
into Penusylvania, and they had the same right to en- 
force payment of their claim out of their debtor's 
property found there as aresident creditor had; that 
they could not be treated as tort feasors here, for acts 
lawful where they were committed, and that the ac- 
tion was not maintainable. Ockerman v. Cross, 54 N. 
Y. 29; Bagley v. A.M. & C. R. Co., 84 Penn. St. 291, 
distinguished. Warner v. Joffrey. Opinion by Earl, 
J. 

(Decided June 3, 1884. 

TRIAL— EXAMINATION OF WITNESS — PRIVILEGED 
COMMUNICATION—PRACTICE.—(1) A party is not bound 
to interrupt the examination of a witness called by his 
adversary in respect to a material matter, on a mere 
suspicion that the witness may be debarred by his po- 
sition from testifying; he may await the cross-exami- 
nation to bring out the facts, and if it appears thereby 
that the witness is incompetent, make his motion to 
have the testimony struck out. Where therefore in an 
action upon a promissory note, wherein the question 
was as to the consideration forthe transfer by the per- 
son to whom it was executed, the latter was called as 
a witness for the defendants to prove the nature of the 
transfer, and after an attorney called as a witness by 
plaintiff had testified to declarations made by the 
transferee, tending to sustain plaintiff's claim, it ap- 
peared upon cross-examination that said witness was 
acting as counsel for the transferee at the time such 
declarations were made, and that they were made to 
him as such; whereupon defendants moved to strike 
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out the testimony on the ground that the declarations 


were privileged communications, which motion was 
denied. Held, error; and this, although the testimony 
of the witness on direct examination, while it did not 
disclose the fact, might have suggested a qucere as to 
the existence of the relationship of counsel and client. 
But it would be too strict to hold that a party is bound 
to interrupt the examination of a witness in respect 
to a material matter on a mere suspicion that the wit- 
ness may be debarred by his position from testifying. 
He may, wé think, await his opportunity on cross-ex- 
amination, to bring out the facts, and if on such ex- 
amination it appears that the witness is incompetent, 
make his motion to have the testimony expunged from 
the record. Hinckley v. N. Y. C.& H. R. R. Co., 56 
N. Y. 429. (2) It is clear that the witness was debarred 
from testifying to the declaration of Hill by the rule 
which forbids an attorney from disclosing communi- 
cations made to him by a client in the course of his 
professional employment. Bacon vy. Frisbie, 80 N. Y. 
394; Root v. Wright, 84 id. 72. Lovendy v. Hill. 
Opinion per Curiam. 

[Decided June 3, 1884.] 


EMINENT DOMAIN—F' EDERAL GOVERNMENT—COMING 
INTO STATE CoURT.—While the Federal government, 
asan independent sovereignty, has the power of con- 
demning land within the States for its own public use 
(Cooley Const. Law [5th ed.], 525; Kohl v. United 
States, 91 U. S. 367), we see no reason to doubt that it 
may lay aside its sovereignty, and as a petitioner en- 
ter the State courts and there accomplish the same 
end through proceedings authorized by the State Leg- 
islature. Ifthe State may delegate its power to a pri- 
vate corporation of another State, for the benefit of a 
canal located within its borders, as was held by this 
court in the Matter of Peter Townsend, 39 N. Y. 171, 
so it may toan independent political corporation 
where the use is public and theconvenience shared by 
its own citizens. Gilmer v. Lime Point, 18 Cal. 229; 
Burt v. Merchants’ Ins. Co., 106 Mass. 356. While pri- 
vate property cannot be taken for public purposes 
without just compensation, this need not be given in 
all cases concurrently in point of time with the actual 
exercise of the right of eminent domain. It is enough 
if an adequate and certain remedy is provided whereby 
the owner of such property may compel payment of 
hisdamages. Bloodgood v. M. & H. R. Co.,18 Wend. 
9; Lyon v. Jerome, 26 id. 485; People v. Hayden, 6 Hill, 
359; Rexford v. Knight, 11 N. Y. 308. This means reas- 
onable legal certainty. Chapman v. Yates, 54 N. Y. 146; 
Sage v. City of Brooklyn, 89 id. 189. Accordingly 
held, that as before any land had been taken under the 
act entitled “‘An act granting to the United States the 
right to acquire the right of way necessary for the im- 
provement of the Harlem river and Spuyten Duyvil 
creek forthe construction of another channel from 
the north river to the Fast river through the Harlem 
Kills, and ceding jurisdiction over the same (ch. 147, L. 
1876), as by the various amendments to said act (ch. 345, 
L. 1879; ch. 65, L. 1880; ch. 61, L. 1881; chs. 377, 410, L. 
1882; ch. 214, L. 1883) certain and suitable provision is 
made to compensate the owners for lands taken, the 
defect in the original act in this respect was no objec- 
tion to proceedings instituted under it. Also, held, that 
the said act was not violative of the provision of the 
State Constitution, article 3, section 16, providing that 
“no private or local bill * * * shall embrace more 
than one subject, and that shall be expressed in the ti- 
tle.’’ Matter of United States. Opinion by Danforth, J. 
[Decided June 3, 1884.] 


CoNTRACT—SUPPORT—IMPLIED CONDITION—PRAC- 
TIcE—Copk, § 1207.—In 1873 the parties entered into 
anagreement by which, in consideration of plaintiff's 





obtaining a satisfaction-piece from S. of a certain 
mortgage of $2,000, the defendant M. agreed to assign 
to defendant W. a mortgage of $5,000, to be held by 
him in trust for the payment to plaintiff of $200 per 
annum, payable semi-annually during the life-time of 
S. ‘‘for his support and maintenance.” Plaintiff, in 
consideration thereof, covenanted to support and 
maintain S. ‘‘ as long‘as said $200 is paid annually as 
aforesaid.’’ The satisfaction was procured, assign- 
ment executed, and defendants made semi-annual pay- 
ments up to April 15, 1875. Plaintiff thereafter was 
ready and willing to receive S. into his house and sup- 
port him there; this S. refused. In an action to re- 
cover subsequent installments, held, that the contract 
must be construed as subject to the implied condition 
of an assent on the part of S. to receive his support at 
the hands of plaintiff; that such support was a condi- 
tion precedent to any obligation to pay, and not hav- 
ing been performed, plaintiff was not entitled to re- 
cover. The learned counsel for the respondent insists 
that to do so was the full measure of his duty, and in 
aid of his position cites Pool v. Pool, 1 Hill, 580; Mc- 
Killup v. McKillup, 8 Barb 552; Hawley v. Norton, 23 
id. 225; Loomis v. Loomis, 35 id. 624; In Poolv. Pool 
the plaintiff, an aged man, had conveyed to the defend- 
ants his house and other property upon their covenant- 
ing to keep and sustain him in boarding and lodging, 
etc., and suitable attendance, and also to “keep and 
maintain his infant children in a manner suitable for 
him to provide for them had he not conveyed away 
his property.’’ One of the children left before he was 
twenty-one years of age, and the father sued the de- 
fendants because they did not keep and maintain the 
child, and it was held they were only bound to pro- 
vide for the child as a member of their family. Meo- 
Killup v. McKillup presented substantially the same 
circumstances. A bond to “furnish good and suffi- 
cient nursing, medical attendance, washing and lodg- 
ing’’ to the father and his insance child, in considera- 
tion of the conveyance of real estate. The action was 
by one who harbored and cared for the father and his 
child. In Hawley v. Martin the bond expressly pro- 
vided for the keeping and support of the plaintiffin the 
house of the defendant; and in all these cases the court 
decided as in Pool vy. Pool, while in Loomis v. Loomis, 
supra, a different doctrine was applied to the agree- 
ment then before the court, and in an action by the 
beneficiary against the executor of the covenantor it 
was held that under an agreement for a good and suffi- 
cient maintenance, she might choose her residence. It 
is unnecessary to inquire to what extent these cases 
are to be followed, for they do not apply to any issue 
between these parties. Their facts are unlike those 
before us. Here the beneficiary was not a party to the 
agreement, nor are there any findings showing that he 
knew of, or assented to it. Whether he could sue for the 
non-performance of any duty under its provisions is a 
question which, although raised by the respondent’s 
counsel, has no bearing upon the present controversy, 
and need not be considered. It isenough to say that 
as he left the plaintiff's house of his own volition, if 
the cases cited have any application, they would, upon 
the plaintiff's construction of the agreement, furnish 
ample protection to him in case S. should sue for the 
cost of support and maintenance during his voluntary 
absence. The plaintiff's case comes within the princi- 
ple which relieves a master from liability for not 
teaching an apprentice who refuses to be taught (Ray- 
mond y. Minton, L. R., 1 Ex. 244), and cancels a con- 
tract for personal services of athird person if at the 
time named, that person is unabie to perform. Spauld- 
ing v. Rosa, 71 N. Y. 40. The same rule must apply if 
the person to whom the service is to be rendered is 
unwilling to receive it, as in the case first cited. 
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Therefore as the plaintiff has not performed on his 
part, the consideration upon which he might be enti- 
tled to the trust money fails, and he cannot enforce 
its payment. (2) In an action for the recovery of 
money only, and so necessarily triable by a jury (Code 
Civ. Proc., § 968), and if so tried an interlocutory judg- 
ment could not be given; if a jury is waived, and the 
case tried by the court, and a proper case made out, 
such a judgment may be rendered the same as if the 
action were originally triable by the court. Code, § 
1207; Murtha v. Curley, 90 N. Y. 372. Cornell v. Cor- 
nell. Opinion by Danforth, J 

[Decided May 9, 1884.] 


———_—@——____ 
ILLINOIS SUPREME COURT ABSTRACT.* 


EMINENT DOMAIN—RAILROAD.—(1) Under the power 
of an incorporated railway company to condemn land 
necessary for side tracks, turn-outs or switches, it has 
no right to take land for the construction of an inde- 
pendent branch road to subserve only new private in- 
terests. (2) But it is no valid objection to the condem- 
nation of a strip of land fora switch or a side track of 
arailway corporation, that the proposed track may 
serve private use, if in addition to serving such use it 
is one also necessary for the successful and convenient 
operations of the main line of the railroad. (3) Where 
a railway corporation is limited by the authorities of 
an incorporated village or town to thirty feet in the 
center of a public street in which to locate its main 
track, and it becomes necessary to construct a switch 
or side track, it is no objection to the condemnation 
of land for that purpose that it runs perpendicular to 
the main track, there not being room enough in the 
right of way along the street for the side track in addi- 
tion to its two main tracks. (4) To deny a petition of 
arailway company for the condemnation of land for a 
side track it should appear that the object thereby 
scught is clearly an abuse of power, and a taking of 
private property for an object not required for the con- 
venient operation of the road. See Matter of B. & A. 
R. Co., 538 N. Y. 574; Inre N. Y. C. R. Co. v. M. G. L. 
Co., 63 id. 326; Chicago, R. I. & Pacific R. Co. v. Town 
of Lake, 71 Ill. 333; Smith v. Chicago and Western In- 
diana R. Co., 105 id. 511; C. & P. R. Co. v. Speer, 56 
Penn. St. 825; InreN. Y. C. & H. R. R. Co., 77 N. Y. 
248. South Chicago, etc., R. Co. v. Dix. Opinion by 
Sheldon, J. 


SETTLEMENT—VOLUNTARY—POWER OF REVOCATION. 
—There is no rule that the want of a power of revoca- 
tion in a voluntary settlement, or the want of advice 
as to the insertion of such a power, will afford ground 
in equity for the donor to set aside such a settlement, 
but that the same is a circumstance, and a circum- 
stance merely, to be taken into account in determin- 
ing upon the validity of the sectlement, and of more 
or less weight, according to the facts of each particular 
case. See Toker v. Toker, 3 DeG. J. & S. 487; Hall v. 
Hall, L. R., 8 Ch. App. 437; Bill v. Cureton, 2 Mylne & 
Keen, 503; Petre v. Espinasse, id. 496; Kekewich v. 
Manning, 1 DeG. M. & G. 176; Jenkins v. Pye, 12 Pet. 
241. In Eckert v. Gridley, 104 Ill. 306, we held that a 
voluntary settlement upon a child could not be re- 
voked. Finucan v. Kendig. Opinion by Sheldon, J. 


COMMON CARRIER—RAILWAY COMPANY—CARS OF 
ANOTHER COMPANY HAULED OVER ITS LINE.—(1) A 
railway company engaged in the transportation of 
freights for hire as acommon carrier is bound to trans- 
port or haul upon its road the cars of any other rail- 
road company, when requested to do so, and will hold 
the same relation as a common carrier to such cars 





* To appear in 109 Iinois Reports. 





that it does to ordinary freight received by it for trans- 
portation, and in case of loss will be held to the same 
measure and character of liability to the owner of the 
cars so received for transportation as would attach in 
respect to any other property. (2) In this case the de- 
fendant railroad company’s principal business was 
switching cars for other railroad companies. Its tracks 
were counected with those of the other railroads by a 
transfer switch, and with mills, elevators and manu- 
factories in and around the city where its business was 
transacted. The plaintiff corporation brought a car 
loaded with freight to the city, and placed the same 
on the transfer track, with orders to the defendant to 
ship the same to a certain distillery, to which place it 
was taken and unloaded. When unloaded it was taken 
by the defendant, without orders from the plaintiff, to 
asugar refinery, to be loaded, and then switched to 
the transfer track for shipment. On the same day the 
sugar refinery was burned, and also the car. Held, 
that the defendant was liable, asja common carrier, to 
the plaintiff for the value of the car so destroyed. 
feoria & Pekin Union FR. Co. v. Chicago, R. L., ete., R. 
Co. Opinion by Scott, J. 

EVIDENCE—PAROL TO SHOW WHAT WRITING IS—PAT- 
ENT-RIGHTS OF SEVERAL OWNERS — SPECIFIC PER- 
FORMANCE—PARTIES.—(1) The rule that the terms of 
a written contract must be shown by the writings 
alone, and that oral testimony exhibiting the various 
negotiations between the parties leading up to its 
consummation is to be excluded, applies only as be- 
tween the parties to written instruments, and those 
claiming under them. Strangers to a written instru- 
ment, when their rights are concerned, are at liberty 
to show by parol evidence that the contract of the par- 
ties is different from what it purports to be on the face 
of the writing. 2 Pars. Cont. 556, 557; Krider v. Laff- 
erty, 1 Whart. 303; Strader v. Lambeth, 7 B. Mon. 589; 
Reynolds v. Magness, 2 Tred. L. 26; Edgerly v. Emer- 
son, 23 N. H. 555. (2) Each of the several owners of 
letters patent, without the concurrence of the joint 
owners, can lawfully exercise and use the patent priv- 
ileges and license others to do so. Clum v. Brewer, 2 
Curt. C. C. Rep. 506; Dunham v. Railroad Co., 7 Biss. 
223; Vose v. Singer, 4 Allen, 226; Mathers v. Green, 
L. R.,1Ch. App. 29; Curtis on Patents, §§ 189, 191. 
(3) The general rule is that to a bill for the specific 
performance of a contract no persons are necessary 
parties except the parties to the contract itself. Fry 
Spec. Per.,§79; Pom. Spec. Per., § 485,and cases cited; 
Willard v. Taylor, 8 Wall. 557. Mr. Pomeroy says this 
is the well-settled general doctrine in England, and 
has been followed by some of the American decisions, 
though the tendency of the latter decisions is toward 
the adoption of a more comprehensive rule. In sec- 
tion 492 he lays it down that in general, when the ven- 
dor is a trustee, his cestuis que trust need not be joined 
as co-defendants. Manufacturing Co. v. Wire Fence 
Co. Opinion by Sheldon, C. J. 


MANDAMUS—COUNTY CLERK — TAX DEED — PARTY 
MUST SHOW CLEAR RIGHT.— (1) A county clerk who 
has once exhibited a tax deed at the instance of the 
holder of the certificate to purchase, upon evidence 
furnished by such holder, cannot subsequently be com- 
pelled by mandamus to execute to the same party 
another tax deed under the same certificate of pur- 
chase, the holder thereof having filed with the clerk 
additional and more perfect evidence of his having 
complied with the law in respect to giving notice of the 
purchase, etc. (2) If however the county clerk himself 
makes a mistake in executing a tax deed, whereby 
it is rendered inoperative for the purpose for which it 
was intended, he may be compelled by mandamus to 
correct his mistake, and he may make the correction 
without being coerced thereto by the court. Maxcy v. 
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Clabaugh, 1 Gilm. 26. And to the same effect is Mc 
Cready v. Sexton, 29 Iowa, 356. A party applying for 
a mandamus must show a clear, legal right to have the 
thing sought by it to be done, and if the granting of 
the writ will do the party applying for it no good it 
will be refused. People v. Chicago & Alton R.Co., 55 IIL. 
95; Commissioners of Highways v. Bonker, 66 id. 339; 
People v. City of Elgin, id. 507; People v. Klokke, 92 id. 
134; People ex rel. v. Dulaney, 96 id. 503; People exrel. 
y. Johnson, 100 id. 537. And so the question of the 
sufficiency of the deed to convey the title, when made 
as asked, would always be a pertinent question in such 
cases. We think it is contrary to the policy of the law 
that mandamus should issue where its sole purpose 
and effect is, as it is here, to relieve from the conse- 
quences of the mistakes or omissions of the party ap- 
plying for it. Klokke v. Stanley. Opinion by Schol- 
field, J. 


—_—__>—_—_———. 
RHODE ISLAND SUPREME COURT 
ABSTRACT.* 


WILL—LEGACY—EXECUTOR OR TRUSTEE—RESIGNA- 
TION — BREACH OF BOND. —A legacy was given 


to.A., who was also named executor, ‘“‘to be 
by him invested in his name as executor of 
my estate, and the interest that may accu- 


mulate thereon tobe paid by himtoF. * * * 

during the term of his natural life,’ with remainder 
over. The executor’s bond was conditioned “ well 
and truly to administer” the personal estate of the 
testator which should come into his hands “ according 
to law and the provisions of said will.”’ A. never in- 
vested the legacy in his name as executor, but used it 
in his business without objection from F., who duly 
received the interest. A.in his first account to the 
Probate Court charged off the legacy as having been 
paid to himself. This wasallowed, but the court sub- 
sequently revoked the allowance, and required A. to 
recharge himself with the amount as executor. A. af- 
terward resigned, settled his account, and turned over 
the legacy to an administrator, with the will annexed. 
In anaction on A.’s bond as executor, in which the 
pleadings raised the one question of whether there had 
been a breach of the conditions of the bond. Held, 
that A. took the legacy as executor, not as trustee. 
The law in this particular is excellently eluci- 
dated by Chief Justice Shawin Newcomb y. Wil- 
liams, 9 Metc. 525. When personal estate is be- 
queathed in trust to some person other than the exec- 
utor, the executor remains liable forit on his bond 
until he turns it over to the trustee. When the be- 
quest is to the executor himself, then it is sometimes 
difficult to say, especially if the bequest be pecuniary, 
when the executor ceases to be an executor and begins 
to be atrustee. It is settled however that the change 
must be evinced by some open and notorius act, and 
cannot be effected by a mere mental determination; 
and in Massachusetts, where trustees are required to 
give bond before assuming the trust, it is held that 
the executor will remain liable as executor until he 
gives bond as trustee. Dorr v. Wainwright, 13 Pick. 
328; Prior v. Talbot, 10 Cush. 1; Miller and Wife v. 
Congdon, 14 Gray, 114; Probate Court of Newport v. 
Hazard, 13 R. I. 1; Depeyster v. Clendining, 8 Paige, 
295, 310. It has also been held that a trust, if not ex- 
pressly created, will not necessarily be implied, be- 
cause the will imposes duties different from what are 
ordinarily required of executors, but the duties will 
be regarded as duties superadded by the will, and the 
executor and his sureties will be liable on their bond 
forthe performance of them. Saunderson v. Stearns, 





*To appear in 14 Rhode Island Reports. 








6 Mass. 37; Hall v. Cushing, 9 Pick. 395; Towne v. 
Ammidown, 20 id. 535, 540; State v. Nichols, 10 Gil. & 
J. 27; Lansing v. Lansing, 45 Barb. 182; Sheet’s 
Estate, 52 Penn. St. 257. We think, on the authority 
of these cases, that Angell cannot be held to have dis- 
charged himself from his liability as executor for the 
$3,000, for the direction of the will.is that he shall in- 
vest it in his name as executor, which clearly imports 
that at least until such investment he shall hold it as 
executor. And see particularly Hall v.Cushing, supra. 
The only reason for doubt on this point which we see is 
that the bequest isin the outset directly to Angell; 
but notwithstanding this, we think it is clear that An- 
gell was intended,to take simply as executor, for he 
is directed to invest the $3,000 in his name as executor 
and to pay the interest to Fiske for life, and after the 
decease of Fiske the principal is given, regardless of 
the bequest to Angell, directly to the remainder-men,. 
The testator merely does by express bequest what the 
law would have done had he omitted it, namely, gives 
the money to the executor for the purposes of the will. 
If this be so the defendants are of course liable on the 
bond. Eliott v. Sparrell, 114 Mass. 404; Sanford v. 
Gilman, 44 Conn. 461. We do not think their liability 
was affected by the ‘‘ charging off.”’ It was no part of 
the duty of the Probate Court to allow it. Arnold v. 
Smith, 14 R. I. The “charging off ” amounted to 
nothing, even on the face of the account, for it simply 
showed the money still in the hands of the executor, 
without showing any right in him to have it except as 
executor. This was therefore a manifest mistake, and 
the court afterward rightly corrected it. And see 
United States v. Parker, 2 McArthur, 444. Indeed the 
defendant, Angell, has himself admitted the propriety 
of the correction by paying the $3,000 over to the ad- 
ministrator de bonis non, with the will annexed. Pro- 
bate Court of Scituate vy. Angell. Opinion by Durfee, 
Cc. J. 


CREDITOR’S BILL—JUDGMENT MUST BE FIRST OB- 
TAINED—RETURN OF EXECUTION.—(1) It is a general 
rule that a creditor’s bill cannot be maintained until 
judgment has been obtained at law and execution has 
issued and been unsatisfied, the reasons being that 
legal claims should be first adjudicated in courts of 
law, the tribunals in which such claims are properly 
cognizable, and that the legal remedies should first be 
exhausted. The bill before us does not set forth that 
judgment at law has been obtained by the complain- 
ant, and that execution has issued and been returned 
unsatisfied, nor any sufficient reason for the absence 
of those averments. In Merchants’ National Bank v. 
Paine, 13 R. I. 592, a debtor had absconded, without 
leaving legal assets which could be attached, so that 
no judgment at law could be obtained against him. It 
was held that his creditors were entitled to proceed 
against his equitable assets to satisfy their legal 
claims. The doctrines of that case are as applicable to 
anon-resident debtur, having no legal assets within 
the State, and on whom service of legal process cannot 
be made for the purpose of bringing suit and obtain- 
ing judgment at law as to an absconding debtor. Scott 
v. McMillen, 1 Litt. 302, 305; Kipper v. Glancey, 2 
Blackf. 356, 357, 358; Peay v. Morrison’s Exrs., 10 
Grat. 149, 157, 158. (2) Mere insolvency therefore does 
not dispense with the necessity of obtaining a judg- 
ment before a resort to equity. Whether or not it will 
dispense with the necessity for the issue and return of 
an execution is a question upon which the cases are 
conflicting. The affirmative is held by Tabb v. Wil- 
liams, 4 Jones Eq. 352, 353; Turner v. Adams, 46 Mo. 
95,99; McDowell v. Cochran, 11 Ill. 31, 33; Postlewait 
v. Howes, 3 Iowa, 366, 383. The negative by Brinker- 
hoff v. Brown, 4 Johns. Ch. 671, 687; McElwain v. 
Willis, 9 Wend. 548, 560,566; Screven v. Bostick, 2 
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v. Lewis, 1 Freem. 
Opinion by Matte- 


McCord Ch. 410, 416. Parish 
Miss.) 299, 306. Ginn v. Brown. 
son, J. 


PLEADING—COMPLAINT FOUNDED ON STATUTE—AL- 
LEGATIONS. When anewright of action is given by stat- 
ute subject to a condition it is incumbent on the plaintiff 
suing under the statute to allege the fulfillment of the 
condition, and to proveit if denied. 1 Chitty Plead. *386: 
Drowne v. Stimpson, 2 Mass. 441, 444; Williams v. 
Hingham, ete., Turnpike, 4 Pick. 341, 345; Inhabitants 
of Bath v. Inhabitants of Freeport, 5 Mass. 325; 
Brown v. Adams, 1 Stew. 51; Greer v. Bumpass, Mart. 
& Y. 94; Bayard v. Smith, 17 Wend. 88. ‘It is a uni- 
form rule of law,”’ said Parsons, C. J., in Drowne v. 
Stimson, 2 Mass. 441, 444, “that "when a statute gives 
aremedy under particular circumstances, the party 
seeking this remedy should in his plaint or informa- 
tion allege all the facts necessary to bring him within 
the statute.” Baker & Slater Mill and Power Co. July 
5, 1884. Opinion by Durfee, C. J. 


TRUST—CONVEYANCE—ESTATE GIVEN—REAL AND 
PERSONAL.—L. conveyed certain property, real and 
personal, in trust to pay his debts from the tncome, if 
sufficient; if otherwise, from the principal, and there- 
after to pay the income to himself or order for his 
benefit or his family’s, and if the trustee should think 
more needed for L.’s comfort, to pay to L. or order 
such amounts, not to exceed one-half of the principal, 
as the trustee thought proper. The preamble of the 
deed stated that L. had ‘certain property, real and 
personal, which he is desirous of having conveyed in 
trust for the sole benefit and use of himself.’’ The 
deed further provided, ‘‘and in case of the decease 
of L. this trust is to terminate, and the said property 
remaining in the hands of the trustee to be conveyed 
as he shall by his last will and testament direct,and in 
default thereof to his heirs at law.’’ L. died intestate, 
leaving a widow and a daughter. Held, that accord- 
ing to the former decisions of this court L. took under 
the trust deed an equitable fee simple in the real es- 
tate conveyed by it. See Angell, Petitioner, 13 R. I. 630, 
and cases cited; Rogers v. Rogers, 10 id. 556; Nightin- 
gale v. Nightingale, 13 id. 113; Sprague v. Sprague, id. 
701; Burges v. Thompson, id. 712; Pierce v. Pierce, 
14 id. 63. It follows that it is the trustee’s duty to 
convey the real estate which he still holds in trust, 
subject to the widow’s right of dower in it, to the 
daughter, in fee simple, together with the rents which 
may have accrued from it since the decease of L. We 
are also of the opinion that the same words which 
gave to L. the equitable fee in the real estate must be 
construed to have given him the entire equitable inter- 
est in the personal property. This view is well sup- 
ported by authority. Garth v. Baldwin, 2 Ves. Sr. 646; 
Tothill ¢. Pitt, 1 Madd. 488; Earl of Verulam v. Bath- 
urst, 13 Sim. 374; Kinch v. Ward, 2 Sim. & Stu. 409; 
Simmons v. Simmons, 8 Sim. 22. It is the view which 
this court has taken sub silentio in several cases. Eaton 
v. Tillinghast, 4 R. I. 276; Rogers v. Rogers, 
10 id. 556; Nightingale v. Nightingale, 13 id. 113. 
These cases may not be very authoritative as prece- 
dents, though they cannot be ignored as prece- 
dents even, but they show that this is the natural con- 
struction, the construction instinctively given, and it 
ought not therefore to be put aside without good rea- 
son. Such a reason would exist if the trust deed here 
contained any language from which it could be satis- 
factorily inferred that the settler intended to have the 
words of the grant less technically applied to the per- 
sonal than to the real property; for it is doubtless true 
that the rule in Shelley’s case is applied to grants of 
personalty rather by way of analogy forthe purposes 
of construction than as a rule stricti juris, and that it 
therefore yields more readily to an apparent intention 





when so applied than when it is applied to a grant of 
realty. But the deed contains no such language; on 
the contrary, the settler claimsin the preamble of the 
deed, as his reason for making it, that he has *‘ certain 
property, real and personal, which he is desirous of 
having conveyed in trust for the sole benefit and use 
of himself.’’ Therefore “in a case like the present,” 
to use the language of Judge Bigelow in Hall v. Priest, 
6 Gray, 18, 22, ‘‘ where personal and real estate are 
given inthe same clause and in the same words, and 
there is nothing to indicate a different intent in re- 
lation to the personal from that manifested respecting 
the real estate, we are of opinion that the words are to 
be construed in the same manner as applicable to both 
species of property.”” Our decision is that it is the 
duty of the trustee to transfer the personal property 
to the administrator, to be administered and distrib- 
uted by him according to law, as the personal estate of 
his intestate. TZaylor vy. Lindsay. Opinion by Durfee, 
C.J. 


PARTNERSHIP — ASSIGNMENT BY ONE PARTNER — 
GOOD FAITH—DELIVERY. — We think it is well estab- 
lished now that one of two or more co-partners has no 
authority simply as such to assign the entire partnership 
effects to a trustee for the payment of the partnership 
creditors without the consent of his co-partners if 
they are present or at hand where they can be con- 
sulted. Ormsbee v. Davis, 5 R. I. 446; Welles v. 
March, 30 N. Y. 344; Deming v. Colt, 3 Sandf. 284, 292; 
Fisher v. Murray, 1 E. D. Smith, 341; Kirby v. Inger- 
soll, 1 Doug. (Mich.) 477, 490; Hughes v. Ellison, 5 Mo. 
463; Bull v. Harris, 18 B. Mon, 195,199. But on the 
other hand, if the other partners be not present, or 
where they can be consulted, we think it established 
that an assignment of the partnership effects to a trus- 
tee for the partnership creditors is valid without their 
consent, if made by the partner in charge in good 
faith, to meet a crisis or exigency of the business, and 
that it is mone the less valid for being made in the 
firm’s name under seal so far as the personal effects 
are concerned. Anderson vy. Tompkins, 1 Brock. 456; 
Harrison v. Sterry, 5 Cranch, 289; McCullough v. Som- 
merville, 8 Leigh, 415; Robinson v. Crowder, 4 Mc- 
Cord, 519; Deckard v. Case, 5 Watts, 22; Welles v. 
March, 30 N. Y. 344; Kemp v. Carnley, 3 Duer, 1; 
Palmer v. Myers, 29 How. Pr. 8; 1 Am. Lead. Cas. 
446-7. We think the case at bar falls under the author- 
ity of the cases last named. (2) When an actual deliv- 
ery cannot be made, asymbolical delivery will be suffi- 
cient. Inthe case at bar the assignment, which was 
duly delivered and recorded, was on the express trust 
that the assignee should forthwith take possession of 
the goods assigned, and under the circumstances we 
think he did all that was necessary to perfect his title. 
Whipple v. Thayer, 16 Pick. 25; Mann v. Huston, 1 
Gray, 250; Mitchell v. Cunningham, 29 Me. 376, 385; 
Arnold v. Brown, 24 Pick. 89. Matter of Daniels. 
Opinion by Durfee, C. J. May, 1884. 


wns 





VERMONT SUPREME COURT ABSTRACT.* 


MORTGAGE — FORECLOSURE — REDEMPTION — IM- 
PROVEMENTS CHARGEABLE TO MORTGAGOR.—While it 
is ageneral rule that a mortgagee in possession with- 
out foreclosure cannot improve the mortgagor out of 
his estate, and that permanent improvements cannot 
be made at his expense, if he elects to redeem, yet it 
is not an inflexible rule, but it is suspended in excep- 
tional cases, if justice requires it; thus the land in 
question was covered with sprouts and bushes, the 
large timber having been taken off, and in no condi- 





* Appearing in 56 Vermont Reports, 
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tion to yield income; the mortgagee was in possession, 
and supposing that he was the absolute owner, cleared 
the land, built fences, and erected a small barn—all 
such as good husbandry required, and done in good 
faith; the mortgagor stood by in silence, making no 
objections, asserting no right or wish to redeem until 
the improvements were substantially completed. A 
bill having been brought to redeem, held that the rule 
that he who seeks equity must do equity applies; and 
that the improvements were chargeable to the mort- 
gagor. A grantor has an equity of redemption under 
adeed absolute in form, but in reality a mortgage. 
Morgan v. Walbridge. Opinion by Powers, J. 


STATUTE OF LIMITATION — RESIDENCE — ABSENCE 
FROM STATE.—If a debtor residing out of the State 
when a cause of action accrues against him, comes into 
the State temporarily, with nointention of residing 
here, the creditor not knowing thereof, the statute of 
limitations is not thereby set in operation. Mazozon 
y. Foot, 1 Aik. 282; Hill v. Bellows, 15 Vt. 727. But 
when the “coming” is to dwell and reside perman- 
ently, it is not necessary in order to set the statute in 
operation that the creditor should have knowledge 
thereof; it is enough if he can acquire such knowledge 
by the exercise of reasonable diligence. Skinner, C. 
J,, in Mazozon v. Foot, 1 Aik. 282; Redfield, C. J., in 
Hall v. Nasmith, 28 Vt. 791; Fowler v. Hunt, 10 Johns. 
464; Didier v. Davison, 2 Barb. Ch. 477; S. C., 2 Sandf. 
Ch. 61; Little v. Blunt, 16 Pick. 359; Whitton v. Wass, 
109 Mass. 40; Angell Lim., §§ 206, 207. Davis v. Field. 
Opinion by Rowell, J. 

TRESPASS—-DAMAGES—USE OF PROPERTY—PLEADING 
—AMENDMENT—EVIDENCE.—(1) The defendant as con- 
stable attached the plaintiff's ox, which was exempt; 
and after the executious were paid, the ox was re- 
turned. Held, that the measure of damages was the 
use of the ox; that ifthe defendant was at the ex- 
pense of keeping the ox, it was the valueof the use 
less such expense; that a failure to raise crops by rea- 
son of being deprived of the use of the ox was not the 
natural and proximate result of the attachment; that 
the plaintiff could not allow hisland to go unculti- 
vated and then ask the jury to speculate as to his loss; 
and that evidence was inadmissible to showit. (2) A 
part of the property attached was exempt, and a part 
not exempt, and the question being whether the ex- 
empt was turned out for attachment, held, that evi- 
dence that the non-exempt property was turned out 
by its owner for attachment, was not admissible to 
prove that which was exempt was also turned out; 
and that the court properly refused to allow the offi- 
cer to state whether, in his opinion, the interview be- 
tween himself and the owner at the time of the at- 
tachment was friendly or not. (3) The plaintiff brought 
an action of trespass merely declaring for the unlaw- 
ful takingof his ox; he afterward filed an amended 
declaration averring that it was his only team,and that 
he had been prevented from planting his crops, etc, 
The defendant then pleadéd, and justified the tres- 
passes charged in the amended declaration. Held, 
that the amendment was proper, as it simply ampli- 
fied the cause already declared for; but if not, that the 
defendant had precluded himself from raising the 
question on the trial of issues thus tendered. (4) The 
defendant claimed on trial that he settled for the tak- 
ing when he returned the ox to the plaintiff. But sub- 
sequently to the return, he took a bond of indemnifi- 
caution from the execution creditors. Held that the 
bond was admissible as evidence to disprove the claim 
of settlement of the unlawful attachment. Luce v. 
Hloisinglon. Opinion by Ross, J. 


HicgHWAY— OBSTRUCTION— EXTRA VIAM.—It is a 
maxim that private mischief shall be endured rather 
than a public inconvenience. That regard be had to 





the public welfare, is the highest law. Hence if a 
public highway be outof repair and impassable, a 
traveller may lawfully go over the adjoining land, 
since it is for the public good that there should be at 
all times free passage along the highways for all the 
subjects of the State. In such case, an interference 
with private property is obviously dictated and justi- 
fied summa necessitate, by the immediate urgency of 
the occasion, and a due regard to the public safety or 
convenience. Broom Leg. Max. 2; Lord Mansfield, C. 
J., in Taylor v. Whitehead, Dougl. 749; Lord Ellen- 
borough, C. J., in Bullard v. Harrison, 4 M. & 8S. 393. 
But such obstruction must be from sudden and tem- 
porary causes, and of such a character as to render the 
road founderous and impracticable. The leading case 
in this country on the subject is Campbell v. Race, 7 
Cush. 408, in which the highway was obstructed and 
rendered impassable by snowdrifts. But such a right, 
having its origin in necessity, must be limited by the 
necessity that creates it, and does not exist from con- 
venience merely, nor when by the exercise of due 
care, after notice of obstructions, other ways may be 
used and travelling extra viam thereby avoided. It is 
to be confined to cases of necessity arising from sud- 
den and recent causes that have occasioned tempo- 
rary and impassable obstructions in the way. Morey v. 
Fitzgerald. Opinion by Rowell, J. 


HABEAS CORPUS—INSOLVENT LAW--R. L., §$ 1794, 
1839.—A debtor imprisoned on a warrant issued by the 
Court of Insolvency is entitled to be discharged on 
habeas corpus, when it appeared by the return that the 
debtor was committed to jail because he refused to 
submit to an examination on oath upon matters re- 
lating to his trades, dealings, the disposal of his es- 
tate, etc., and to surrender his books to a messenger, 
when it did not appear, that an assignee ora messen- 
ger had been legally appointed; or that the relator had 
been declared an insolvent debtor; and his rights are 
to be determined by the return. Jn re Brainerd. Opin- 
ion by Rowell, J. 


ANIMALS—DAMAGES BY TRESPASSING—FENCE—NEG- 
LIGENCE.—The defendant’s bull escaped from his pas- 
ture into the plaintiff's adjoining pasture, and there 
injured his horse. The plaintiff's fence was insuffi- 
cient and out of repair; and the bull escaped through 
a gap in that portion which the plaintiff was bound to 
maintain. It was not proved that the defendant knew 
that the animal was vicious. //eld, that the bull was 
in the plaintiff's field through his own neglect to build 
a legal division fence, and that the defendant was not 
liable; and that the statute, R. L., § 4003, against al- 
lowing a bull ‘‘to run at large out of the irclosure,’, 
ete., has no application, as the bull wasin the defend- 
ant’s “‘inclosure’’ when in his pasture. The bull, as 
regards the defendants, had an excuse for being in the 
plaintiff's pasture. In the language of Parke, B., in 
Sharrod v. N. W. R. Co., 4 Welsb. H. & G. 584, and 
adopted by this court in Hurd v. R. & B. R. Co., 25 
Vt. 116, ‘‘that if the cattle had an excuse for being 
onthe road, as if they escaped through defects of 
fences which the company should have kept up, the 
cattle were not wrong-doers,they had a right to be there 
and their damage is a consequent damage from wrong 
ofthe defendants in letting their fences be incom- 
plete, or out of repair,and may accordingly be recov- 
ered by action.’”’ Onthis doctrine the defendant’s 
bull was not a wrong-doer, or trespasser, in the plaint- 
iff's pasture, because there through the fault or neg- 
lect of the plaintiff. The plaintiff could not maintain 
trespass for his entry into his pasture on that occasion. 
It was expressly decided in Page v. Oleott, 13 N. H. 
399, that one adjoining land owner could not main- 
tain trespass quare cluusum fregit against another for 
damages done by the latter’s sheep upon the close of 
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the former, which had escaped from the latter’s in- 
closure through a defect in that portion of the divis- 
ioa fence which the former was bound to maintain. 
The gist of the action of trespass upon the freehold is 
the wrongful entry. What is done after such entry is 
but an aggravation of the wrong in making the entry. 
As the entry of the bull into the plaintiff's pasture 
was through his negligence in discharging a duty he 
owed the defendants, the defendants are not respon- 
sible for any injuries which he occasioned while there, 
although such injuries arose from a vicious act, unless 
the defendant knew of such vicious propensity. In the 
well-considered case of Decker v. Gammon, 44 Me. 
822, cited by the plaintiff's counsel, the court say: ‘If 
domestic animals, such as oxen and horses, injure any 
one, in person or property, if they are rightfully in the 
place where they do the mischief, the owner of such 
animals is not liable for such injury, unless he knew 
they were accustomed to do mischief; and in suits for 
such injuries, such knowledge must be alleged and 
proved.” The court cite extracts from May v. Bur- 
dett, 58 E. C. L. 101; 1 Hale P. C. 430; Buxendin v. 
Sharp, 2 Salk. 662; Mason v. Keeling, 12 Mod. Rep. 332; 
Vrooman y. Lawyer, 13 Johns. 339, supporting the 
proposition. The court alsosay: ‘The owner of do- 
mestic animals, if they are wrongfully in the place 
where they do any mischief, is liable for it, though he 
had no notice that they had been accustomed to do so 
before.” We think these extracts are a correct state- 
ment ofthe law upon this subject. The other cases 
cited by the plaintiff's counsel, Dunckle v. Kocker, 11 
Barb. 387, Chunot v. Larson, 43 Wis. 536; S. C. 28 Am. 
Rep. 567, note; Dolph v. Ferris, 7 Watts & Serg. 367; 
Ellis v. Iron Co., 11 Eng. Rep. 214, to show that the 
owner of a domestic animal is liable for injuries aris- 
ing from its vicious act, although he did not know it 
had such vicious propensity, are cases in which it is 
shown, or found by the jury, that the animal was un- 
lawfully and wrongfully in the place where the act was 
committed, Scott v. Grover. Opinion by Ross, J. 





IOWA SUPREME COURT ABSTRACT. 

DEED—WARRANTY—CORRECTING MISTAKE.—A war- 
ranty deed that omits to mention by namea certain 
incumbrance, although the amount appears in the ag- 
gregate of all the incumbrances, subject to which the 
grantee takes the land, and proof can be had of the 
grantee’s knowledge of its existence before the con- 
veyance, will not require the grantor to make the title 
good to that extent, but the deed may be corrected by 
leave of the court. Zack v. Krall. Opinion by Seev- 
ers, J. 
[Decided June 9, 1884.] 


DAMAGES—SLANDER—VINDICTIVE—PERSONAL REP- 
RESENTATIVE.—Vindictive damages are awarded asa 
punishment against a wrong-doer, and not as compen- 
sation for the injured person. In an action against 
the personal representative of a decedent for damages 
on account of slanderous words spoken by the de- 
ceased, exemplary or punitory damages may not be 
awarded against the personal representative. Such 
damages are awarded as a punishment of the man who 
has wickedly or wantonly violated the rights of 
another, ratber than for the compensation of the one 
who suffers from his wrongful act. Itis true they are 
awarded to the one who has been made to suffer, but 
not as a matter of right; for while he is entitled under 
the law to such sum as will fully compensate him for 
the injury he has sustained, the question whether 
punitory damages shall be assessed and the amount 
of the assessment is left to the discretion of the jury. 
Plaintiff had a right of action, on account of the slan- 





derous words spoken by defendant, for such sum as 
would compensate her for the injury. This was her 
cause of action, and this is what was presented to her 
by the statute at his death. But she had no personal 
interest in the question of his punishment. So far as 
he was concerned, the punitory powers of the law 
ceased when he died. To allow exemplary damages 
now, would be to punish his legal and personal repre- 
sentatives for his wrongfulact; but the civil law never 
inflicts vicarious punishment. Our holding as to the 
object of assessing exemplary damages in any case is 
abundantly sustained by the authorities, both in this 
State and elsewhere. We content ourselves however 
with citing the following cases in this State: Hen- 
drickson v. Kingsbury, 21 Iowa, 379; Garland v. Whole- 
ham, 26 id. 185; Ward v. Ward, 41 id. 686. Shirk y. 
Hobson. Opinion by Reed, J. 

(Decided June 11, 1884.] 


EXECUTOR AND ADMINISTRATOR—SALE OF PERSOVAL 
PROPERTY—DISTRIBUTION OF PROCEEDS — LEASE — 
RENT.— Where executors sell the personal property of 
an estate to pay the debts, the proceeds become a fund 
to be distributed under the order of the court, and if 
it is insufficient to pay them all fully, it should be di- 
vided pro rata. (2) The purchase money from the sale 
of the personal property of an estate belongs to the 
executors, regardless of any claim which the purchaser 
may have against the estate; but if in an action by the 
purchaser against the estate to enforce his claim, the 
executors set up the purchase-money due as acounter- 
claim against the purchaser,a court is justified in 
treating the purchase-money claim precisely as the 
executors pleaded it. (3) Where a lease was made, rent 
fee, there being other consideration for giving it, and 
with the provision that 1t should not be assigned, an 
assignment of it did not work a forfeiture, in the 
absence of a declaration of forfeiture, and so long as 
the lease subsisted, the right to collect rent was gov- 
erned by it. Shattuck v. Lovejoy, 8 Gray, 204. Eld- 
redge. Opinion by Adams, J. 

(Decided June 10, 1884.] 


MECHANICS’ LIEN—SUB-CONTRACTOR’S STIPULATION 
INCONSISTENT WITH.—A mechanic’s lien, as against 
parties chargeable with notice of it, dates from the 
time the labor or material was provided. The inten- 
tion of the Legislature, in enacting the thirty-days 
limitation, was that there should be a reasonable 
time to allow the sub-contractor to serve notice. If 
was said in Winter v. Hudson, 54 Iowa, 339: ‘ While 
itis true that the owner may make such contract as 
he may see proper, and the sub-contractor is bound 
thereby, yet if the contract recognizes that there may 
be sub-contractors whom the owner may be required 
to pay, and such owner has knowledge that certain 
persons as sub-contractors have furnished materials 
which were used in the construction of the building, 
he cannot pay the contractor with impunity during 
the thirty-day period.”” The case at bar differs from 
that in this, that it does not appear that the contract 
recognized that there might be sub-contractors whom 
the owner might be required to pay. But it was not 
held in that case that such fact was of controlling im- 
portance. The fact was in the case, and there was no 
reason for determining what the rule would be in the 
absence of it. Where the contract expressly recog- 
nizes the fact that there may be sub-contractors, the 
owner becomes apprised at once that the contractor 
has some expectation of procuring labor or materials,or 
both upon credit. The recognition isa circumstance 


to be considered with others, ina proper case, in de- 
termining whether the owner was not put upon in- 
quiry. But where,as in this case, the owner admits 
that he had knowledge thatthe material was being 
furnished by the person claiming asa sub-contractor, 
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he must be deemed to have had knowledge of the lien 
(Gilchrist v. Anderson, 59 Iowa, 276; S. C.,13 N. W. 
Rep. 290), and wecannot think that we should be 
justified in holding that he could properly pay before 
the end of the thirty days, even though his contract 
called for payment before that time, and made no ref- 
erence to sub-contractors. Notice served after the 
thirty days, with statements filed, gives a lien upon 
the balance, if any, due the contractor. We cannot 
hold that notice served before that time has no greater 
effect. Though a mere stipulation on the part ofa 
contractor not to claim a mechanic’s lien would not 
preclude a sub-contractor from making such a claim, 
nevertheless such sub-contractor is precluded when 
the contractor, at the outset, stipulates for a mode of 
payment inconsistent with the mechanic’s lien. Jones 
& Magee Lumber Co. v. Murphy. Opinion by Adams. J. 
(Decided June 12, 1884.] 


AGENCY—CONTRACT—MEMBERS OF CLUB.—As to the 
contracts of an unincorporated organization, the in 
dividual members are liable either because they held 
themselves out as agents of a principal that had no ex- 
istence, or because they are themselves principals, 
since there are none other in existence. Itis insisted 
that there is no known legal principle or rule under 
which the defendants can be made liable. It is said 
they are not parties. This is true: that is to say, 
these defendants could not bind any other members 
of the organization as a partner ina joint enterprise 
on acontract as to which he had no knowledge and 
did not assent to. But we think “those who engaged 
in the enterprise (that is, became members of the or- 
ganization) are liable for the debts they contracted, 
and all are included in such liability who assented to 
the undertaking, or subsequently ratified it.’’ It was 
so held in Ash v. Guie, 97 Penn. St. 493; Fredendall v. 
Taylor, 26 Wis. 286; and is supported to some extent 
by what was said by this court in Keller v. Tracy, 11 
Iowa, 530; and Drake v. Board of Trustees, id. 54. 
Lewis v. Tilton. Opinion by Seevers, J. 

[Decided June 14, 1884.] 


AGENCY—PURCHASE PRICE—IMPLIED AUTHORITY— 
RATIFICATION—RECOURSE TO AGENT—DEMAND.— An 
authority to make a contract for the sale of lands will 
authorize the agent to receive so much of the pur- 
chase-money as is to be paid in hand on the sale as an 
incident to the power to sell. Story Ag., § 58; John- 
son v. McGruder, 15 Mo. 365; Yerby v. Grigsby, 9 
Leigh (Va.), 387; Higgins v. Moore, 6 Bosw. 344; Good- 
ale v. Wheeler, 11 N. H. 424; Peck v. Harriot, 6 Serg. 
& R. 149; Hoskins v. Johnson, 5 Sneed, 469. A land- 
owner having suffered others to hold, occupy, and cul- 
tivate land under deeds prima facie good, and for an 
adequate consideration actually paid by them, cannot 
after three years impeach the sale on the ground of 
his attorney’s defrauding him in the transaction. 
Hayes v. Steele, 32 Iowa, 44; Cooper v. Schwartz, 40 
Wis. 57; Hawkins vy. Lange, 22 Minn. 557; Cairnes v. 
Bleecker, 12 Johns. 300; Benedict v. Smith, 10 Paige, 
127. As against the attorney, plaintiff asks for no 
specific relief, and we are not certain that as against 
him he claims relief of any kind. We have seen that 
by ratification the payment to Palmer became a valid 
payment, and he received the money as the plaintiff's 
duly-authorized agent. The rule is that where money 
has been properly received by an agent for his princi- 
pal he is not liable in an action until a demand has 
been made by his principal. Bedell v. Janney, 9 III. 
193; Cockrill v. Kirkpatrick, 9 Mo. 697; Armstrong v. 
Smith, 3 Blackf. 251; Waring v. Richardson, 11 Ired, 
Law, 77. Alexander vy. Jones. Opinion by Ad- 
ams, J. 

Decided June 13, 1884.] 





RECENT ENGLISH DECISIONS. 

WILL—EXECUTION — ACKNOWLEDGMENT OF SIGNA- 
TURE—FORGETFULNESS OF WITNESS.—-When a will is 
ex facie duly executed, and there is no suggestion of 
fraud, probate ought not to be refused merely because 
the persons whose names appear as attesting witnesses 
cannot, when examined, recollect either having seen 
the testator sign the document, or that his signature 
was there before they signed, and did not know the 
nature of the document which they were signing. Ct. 
of App., Feb. 27, 1884. Wright v. Sanderson. Opin- 
ions by Selbourn, L. C., Coltonand Fry, L. JJ. [See 
95 N. Y. 829; 83 id. 582; 52 id. 517.—Ep.] (50 L. T. Rep. 
[N. S.] 769.) 

INJUNCTION—RAILROAD—VIOLATION OF STATUTE— 
REMOVAL OF BUILDING.—In an action brought to ob- 
tain a mandatory injunction to compel the defend- 
antsto pull downa goods station and cattle sheds 
which they had erected 140 yards from Bala station, 
in the face of sub-section 6 of section 6 of an act which 
provided, ‘that at that station there should be no 
goods or cattle station, etc.,’’ the plaintiff had not ob- 
jected to the buildings till they were nearly com- 
pleted, owing to his being abroad at the time, and ig- 
norant of their erection until his return. The defend- 
ants contended that the buildings in question had not 
been erected ‘‘at’’ the station, as they were 140 yards 
off; that if they had been, it was for the public con- 
venience they should be there, and that the plaintiff 
was precluded by his acquiescence from now obtain- 
ing a mandatory injunction to remove. Held, that by 
sub-section 6 the defendants had made a statutory 
contract not to do what the court was of opinion they 
had done, so that the question of public convenience 
did not apply, and that the acquiescence of the plaint- 
iff was not such as would preclude him from obtaining 
the injunction, but that the court would grant one, 
compelling the defendant to remove the buildings as 
prayed. High Ct. of Justice, Ch. Div., May 6, 1884. 
Price v. Bala, etc., R. Co. Opinion by Chitty, J. [See 
5 Allen, 221; 1 Gray, 340, 367.—Ep.] (50L. T. Rep. [N. 
8.] 787. 


WILL—EXECUTION—ALIEN.—A will made according 
to the forms of English law by an alien, who though 
her domicile of origin was English was domiciled 
abroad at the time of making her will and of her 
death, is not entitled to probate in this country. 8 P. 
Div. 101, affirmed. Ct. of App., Feb. 13, 1884. Bloxam 
v. Favre. Opinions by Lord Selborne, L. C , Lord Cole- 
ridge, C. J., and Cotton, L. J. (50 L. T. Rep. [(N. 
8.] 7 

WILL — ANNUITY — DIRECTION TO APPROPRIATE 
FUND—DEFICIENCY IN INCOME—RESORT TO CAPITAL 
OF ESTATE.—A testator after giving various pecuniary 
legacies, bequeathed to various persons annuities of 1l. 
a week, and he directed sufficient funds to be appro- 
priated in the name of his trustee out of his personal 
estate to answer by means of the income the payment 
of the annuities, and he directed that onthe dropping 
of the annuities the appropriated funds should follow 
the distribution of his residuary personal estate. The 
income of the personal estate, after payment of the 
pecuniary legacies, was insufficient to pay the annuil- 
ties. Held, that the annuities were payable, so far as 
necessary, out of the capital of the estate. Ch. Div., 
May 8, 1884. Matter of Taylor. Opinion by Pearson, 
J. (50 L. T. Rep. [N. 8.] 717.) 


FRAUD—MISREPRESENTATION IN PROSPECTUS— AM 
BIGUOUS EXPRESSION — MATERIALITY— BURDEN OF 
PROOF.—In order to succeed in an action of deceit, the 
plaintiff must prove actual fraud, and that guch fraud 
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was an inducing cause to the contract; that is to say, 
that it was material, and that it produced in his mind 
an erroneous belief influencing his conduct. The 
plaintiff brought an action to recover the damages 
which he had sustained in consequence of an alleged 
misrepresentation in the prospectus of acompany. It 
was admitted that the statement was material, and 
that it was not true in one sense; but the words were 
ambiguous, and were capable of being understood in 
a sense in which they were true. The plaintiff's evi- 
dence was that he understood the words “in their 
natural sense.”” eld (affirming the judgment of the 
court below), that the plaintiff had not discharged the 
burden of proof which lay upon him, and that the ac- 
tion could not be maintained. Per Lord Blackburn: 
The motive of a person who makes a statement which 
he knows to be false, with the intention of inducing 
another person toact upon it, is immaterial. H. L., 
Feb, 18, 1884. Smith v. Chadwick. Opinions by Sel. 
borne, Chanc., Blackburn, Watson and Bramwell, JJ. 
(50 L. T. Rep. [N. S.] 997.) 


a 


CORRESPONDENCE. 
CITIZENSHIP OF CHILDREN OF ALIENS BORN IN THE 
UNITED STATES. 


Editor of the Albany Law Journal: 

Attentive readers of the opinion of Mr. Justice 
Field (U. 8S. Cir. Ct., Ninth Circuit) in the matter of 
Look Tin Sing, reported in the last number of the 
JOURNAL, will not fail to remember that his honor 
limits the words ‘*subject to the ‘ jurisdiction’ in the 
first section of the fourteenth amendment, to except 
from citizenship on/y children born in the United 
States of persons engaged in the diplomatic service of 
foreign governments, such as ministers and ambassa- 
dors, whose residence, by a fiction of public law, is re- 
garded as part of their own country.’ But in the 
Slaughter House case, 16 Wall. 36, Mr. Justice Miller 
delivering the opinion, the court say: ‘‘The phrase, 
‘subject to its jurisdiction,’ was intended to exclude 
from its operation children of ministers, consuls and 
citizens or subjects of foreign States born within the 
United States.” (The italics are mine.) 

If the first section of the fourteenth amendment is 
to receive the construction placed upon it by the 
United States Circuit Court, in apparent contraven- 
tion of an express exception of the Supreme Court, it 
must result that this section of the fourteenth amend- 
ment carries us back to the principle of the English 
common law, that all persons born within the domin- 
ions of the crown, with hardly an exception, are to all 
intents and purposes British subjects. 

As has been pointed out elsewhere (5 Am. Law Rev. 
369), the fourteenth amendment is less carefully 
worded than the Civil Rights Bill (April9, 1866). The 
latter only declared those persons to be citizens who 
were born within the United States, ‘‘and not sub- 
ject to any foreign power.” 

It is to be further observed that there is an incon- 
sistency and irregularity in the Constitution and laws 
of the United States in respect to citizenship, as is 
manifest by comparing the first section of the four- 
teenth amendment with provisions of the act of Feb- 
ruary 10, 1855. The former makes citizenship (or na- 
tivnal character) of children of aliens dependent upon 
place of birth; the latter derives it, in case of children 
of citizens, from parentage. The former would per- 
petuate the doctrine of feudalism under which jus soli 
prevailed. The latter recognizes the principle of jus 
sanguinis, now almost universally accepted by domi- 


nant northern States. A formula to which it is to be 
presumed States will sooner or later conform, is one 
contained in the revised Code of Italy on this subject. 
* The child of a citizen is a citizen ; the child of an alien 
is an alien.”’ 

It must be conceded that the language of the four- 
teenth amendment, which was under construction in 
the case of Look Tin Sing, is very broad. And the de- 
cision of the court was in favor of the liberty of the 
individual; and was no doubt influenced by considera- 
tions involved in the case which can be readily under- 
stood. 

Citizenship, or national character, is nowadays de- 
pendent upon choice rather that upon status; and the 
claim of the individual in cases of conflict is generally 
controlling. But this right to elect (droit @’option) in 
the cases of children of aliens is universally admitted 
only when the individual attains majority, or is other- 
wise emancipated. 

Yours very truly, 
ALEX. PORTER Morse. 

WASHINGTON, November 15, 1884. 


——_—_¢—___—— 


NOTES. 


LECTION seemed to disagree with our printers. 
We were made to credit an opinion to the ** West 
Court Reporter”’’ instead of the ‘‘West Coast Re- 
porter,” and there were so many errors in the poem 
published last week that we are led to give a corrected 
edition of it below: 


‘‘A FFIRMED.” 
Addison Brown of Lefort, 
Suing a neighbor for pelf, 
Bringing his case into court, 
Determined to try it himself. 


Little his knowledge of law, 
But great his belief in the same. 
Said his sometime attorney (De Graw 
Was the legal gentleman's name), 


“ The action (at least) will not lie, 
(For he owed his old client a grudge), 
And the only thing he will try 
Is the patience of jury and judge.” 


The plaintiff opened his case: 

** Here is a French adage,” he said, 
**T cannot refer to the place, 

But the same I am sure you have read, 


Which holds out a man who appears 
For himself on his own brains reliant, 
Regardless of jibes and of jeers, 
Has always a fool for a client.” 


He said that he did not agree 
With this sentiment, plainly untrue, 
And thought himself perfectly ‘ free 
To assert that neither do you.” 


* * * * 


“ Opinion by the full Bench 
For the county and town of Lefort; 
No one dissenting, the French 
Adage affirmed by the court.” 


Lord Bramwell, it is said, spoke of a heraldic expert 
asa “silly old man who did not understand his silly 
old trade.’”’ St. Paul counselled to ‘‘eschew vain gene- 
alogies.” 
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HE presidential election may fairly said to be 
finished, now that the official count in this 
State is known, and the lawyers can go back to 
business. A lawyer has been elected president, 
which is an indication that the profession have not 
quite lost their hold upon political honors. The 
year of the presidential election is always one of 
uncertainty and depression in business, and the 
next succeeding year is frequently not much better, 
and our profession feel this quite as sensibly as the 
business world. There is comparatively little law 
business in the year of the presidential election, 
and the lawyers are running after office for them- 
selves, or others, or both. These elections come 
too frequently for the good of the country. Either 
in county, State or Federal politics there is some 
political turmoil nearly all the time. It would be 
much better, it seems to us, if the presidential term 
were six years instead of four, and if the guberna- 
torial term were twice as long, or half as long 
again as it is. Our canvasses are constantly becom- 
ing more corrupt, more virulent, more tainted by bet- 
ting, more unscrupulous in every way. As the legal 
profession are notoriously addicted to politics it 
must follow that they are peculiarly subject to all 
these unhappy influences, and prone to all these 
undesirable practices. It is perhaps fitting that 
the lawyer should be frequently represented in poli- 
tics, although we feel bound to say that he is not 
always well represented, but there is a craze among 
lawyers for political campaigning that unfits them 
for their business, and takes their business away 
from them. It isto be feared that much of the 
vituperation and slander of the campaigns is at- 
tributable to the license of the bar, which is re- 
garded by those who are guilty of it in a merely 
Pickwickian sense, but which degrades them more 
than it hurts its object. For ourselves we are sin- 
cerely glad that the election is over, and on Thurs- 
day last, Thanksgiving day, we gave especial thanks 
for the fact that it is over, and that there will not 
be another for four years. 


There are however some amusing phases of these 
contests. The presidential election this year has 
developed a new one in our State, hinging on a 
point of law. Our State has cast, we suppose, 
something like twelve hundred thousand votes, and 
the successful candidate has received a plurality of 
something like one thousand only. Of course it 
was quite uncertain for several days, and perhaps 
even until the official count was known, who had 
received a plurality, or how much it was. But the 
Democratic newspapers have been reviling certain 
of the Republican newspapers for claiming the elec- 
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tion of the Republican candidate by a few hun- 
dreds, and propose to have them indicted under 
the Penal Code for disseminating false and forged 
news. This is one of the best jokes of the season, 
and is enough to make any lawyer's sides sore with 
laughter. It would indeed be hard on the news- 
papers if they were liable to indictment for mis- 
taken opinions on estimates, or for errors in footing 
up columns of figures, especially on so narrow a 
margin as one thousand in twelve hundred thou- 
sand. As the public have now lost ajl interest in 
the personal abuse of the rival candidates they can 
hardly be expected to care much for this news- 
paper abuse of rival journals. We suspect that it 
would be time and labor wasted to try to get a 
newspaper man indicted for disseminating false or 
forged election returns under any circumstances. 
If any of the stock gamblers have been bitten by 
depending upon such estimates it has served them 
right. We would rejoice to see them all cleaned 
out. 


A spasm of morality has passed over the city of 
New York. The authorities, after winking for 
years at brutal prize-fights under the guise of box- 
ing-matches, have made a determined effort to 
‘*knock them out.” In the case of the cultured 
Bostonian, Mr. Sullivan, the issue has been raised, 
and the authorities seem disposed to handle these 
gentry without gloves. This latter-day repentance 
is refreshing. We hope it will bring forth meet 
works. It isa humiliating fact that this ruffian, 
drunkard and bully, Sullivan, has repeatedly made 
more money in ten or fifteen minutes by the prac- 
tice of his brutal ‘‘ profession,” than many a sober, 
industrious and honest lawyer of the best talents 
can make in a year. For ourselves, we speak in all 
soberness when we say that we regard the excited 
curiosity and interest with which many respectable 
people flock to these contests as indicative of the 
same tiger spirit, hardly quelled by civilization, 
which instigates lynchings, and as resembling the 
cruel delight of the ancient Romans in the bloody 
sports of the amphitheatre. We propose this test 
to determine whether boxing-matches are proper 
scientific exhibitions. Let Captain Williams carry 
a club stuffed like the gloves, and when the fight 
gets too hot let him club both combatants, and 
knock them both out, if possible. If Captain Wil- 
liams could also take his club to some of the party 
editors who have been making the press reek with 
irrelevant scandal and filth for the last six months, 
we would stand by him. 


Mr. Edwin Young, of this city, has read an ex- 
cellent paper, before the Academy of Political 
Science, of New York, on The Jury in Modern 
Corporate Life, which is now published. Mr, Young 
approves of the jury in theory, but finds that there 
are grave defects in administration, arising from the 
following causes: Disqualifications and exemptions; 
excuses by the court; improper selection by the 
county officers; public and political apathy; impo- 





422 THE ALBANY LAW JOURNAL. 

















tency of the oath from decay of religious belief. On 
these points Mr. Young speaks concisely but with 
great cogency. Mr. Young is a railroad lawyer, but 
we feel bound to say that no one would discover it 
from the tone of his paper, and we heartily concur 
with his opinions, On the point of public and politi- 
cal apathy he observes: ‘‘ If the immediate cause of 
the decay of the jury is the neglect of duty by 
public officials, it is with ill grace that they are 
censured by a community guilty of the same act. 
If good men won't serve, it is next to impossible, 
under our principles and administrative system, to 
compel them to do so; and, although this is all the 
more reason why public officials should exert them- 
selves to enforce the duty, so far as they are able, 
still, we can hope for but little permanent relief, 
until the spirit of the community is moved to a 
spontaneous acquiescence. We have come to regard 
our private business interests as paramount to all 
other considerations; to look upon the State as for 
no other purpose than to subserve such private in- 
terests, and to regard the saving of time, by the 
escape of performance of public duties, as so much 
clear gain, to personal interests, in the competition 
of life. It is this fatal error which destroyed Rome, 
and which is the most dangerous enemy to a Demo- 
cratic republic. * * * The real value and efficiency 
of such institutions, depend upon the manner in 
which they are administered. The character of such 
administration depends upon the character, not of 
the whole people of the community, nor of the 
whole of the ruling majority, but of that particular 
portion of them who participate in the exercise of 
their political rights. And the character of this 
political body will directly depend upon whether 
the best citizens of the community will or will not 
so participate. We cannot hope for reform, there- 
fore, until we realize that admitting that the chief 
object of the State is the protection of personal 
interests, such personal interests are not best sub- 
served by exclusive devotion to one’s own business; 
but that on the contrary, such personal interests are 
daily suffering, in a thousand ways, from the abuse 
of power of public officials, deranging the business 
interests of the community, and feasting upon the 
profits of individual industry.’ On the point of 
the impotency of the oath, he says: “This is 
largely due to the decay of religious belief, with 
which the importance of an oath is directly asso- 
ciated, among the lower classes. The mystery of a 
myth is of great value in staying the passions of the 
multitude, even in this enlightened age. Queen 
Victoria rules the masses of England with quite as 
firm a hand as that with which the House of Com- 
mons rules the queen. Toaman of intelligence and 
culture, the significance and value of an oath is 
based upon far higher principles than belief in the 
dogmas of religion, but to a man of the class to 
which our juries have been reduced, there is no sig- 
nificance but the hope of reward and fear of pun- 
ishment, as inculcated by his religion. The effect 
of the exposition of the fallacies of religious dogmas, 





by the learned, is to weaken the faith of the un- 
learned, and with it the conscience and value of the 
oath.” We seriously wish that our legislature this 
winter would do away with most of the present ex- 
cuses from jury duty. 


——_+—_—___ 


NOTES OF CASES. 

[* Moore v. Monroe, Iowa Supreme Court, Sept. 

18, 1884, it was held that an injunction will 
not issue to restrain the reading of the Bible or the 
singing of religious songs in the public schools, un- 
less attendance on such exercises is compulsory, 
The court said: ‘‘ The record shows that the teach- 
ers of the school are accustomed to occupy a few 
minutes each morning in reading selections from 
the Bible, in repeating the Lord’s prayer, and sing- 
ing religious songs; that the plaintiff has two 
children in the school, but that they are not required 
to be present during the time thus occupied. The 
record shows, further, that the plaintiff objected 
to these exercises and requested that they be dis- 
continued ; but that the teachers refused to discon- 
tinue them, and that the directors refused to take 
any action in the matter. The plaintiff concedes 
that under a statute, section 1764 of the Code, if 
constitutional, neither the school directors nor the 
courts have power to exclude the Bible from the 
public schools. The provision of the statute is in 
these words: ‘ The Bible shall not be excluded 
from any school or institution in this State, nor 
shall any pupil be required to read it contrary to the 
wishes of his parent or guardian.’ Under this sec- 
tion it is a matter of individual option with school 
teachers as to whether they will use the Bible in 
school or not, such option being restricted only by 
the provision that no pupil shall be required to read 
it contrary to the wishes of his parent or guardian. 
It was doubtless thought by the legislature that an 
attempt on the ,part of school boards to exclude, 
by official action, the Bible from schools would re- 
sult in unseemly controversies, to be decided ulti- 
mately at the polls, and that such controversies 
would naturally disturb the harmony of school dis- 
tricts, and impair the efficiency of schools. Whether 
the provision is a wise one, it is unnecessary for us 
to express any opinion. It is the law of the State, 
unless unconstitutional. The plaintiff insists how- 
ever that it is unconstitutional. The provision of 
the Constitution which it is said to conflict with is 
article 1, section 3, Bill of Rights. The provision 
is in these words: ‘The general assembly shall make 
no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; nor shall any 
person be compelled to attend any place of worship, 
pay tithes, taxes, or other rates for building or re- 
pairing places of worship, or the maintenance of 
any minister or ministry.’ The plaintiff's position 
is, that by the use of the school-house as a place for 
reading the Bible, repeating the Lord’s prayer, and 
singing religious songs, it is made a place of wor- 
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ship; and so his children are compelled to attend a 
place of worship, and he, as a tux payer, is com- 
pelled to pay taxes for building and repairing a 
place of worship. We can conceive that exercises 
like those described might be adopted with other 
views than those of worship, and possibly they are 
in the case at bar; but it is hardly to be presumed 
that this is wholly so. For the purposes of the 
opinion it may be conceded that the teachers do 
not intend to wholly exclude the idea of worship. 
It would follow from such concession that the 
school-house is, in some sense, for the time being, 
made a place of worship. But it seems to us that 
if we should hold that it is made a place of worship, 
within the meaning of the Constitution, we should 
put a very strained construction upon it. The ob- 
ject of the provision, we think, is not to prevent 
the casual use of a public building as a place for 
offering prayer, or doing other acts of religious 
worship, but to prevent the enactment of a law 
whereby any person can be compelled to pay taxes 
for building or repairing any place designed to be 
used distinctively asa place of worship. The object, 
we think, was to prevent an improper burden. It 
is, perhaps, not to be denied that the principle, car- 
ried out to its extreme logical results, might be 
sufficient to sustain the appellant’s position; yet we 
cannot think that the people of Iowa, in adopting 
the Constitution, had such extreme view in 
mind. The burden of taxation by reason of the 
casual use of a public building for worship, or even 
such stated use as that shown in the case at bar, is 
not appreciably greater. We do not think, indeed, 
that the plaintiff's real objection grows out of the 
matter of taxation. We infer from his arguments 
that his real objection is that the religious exercises 
are made a part of the educational system into 
which his children must be drawn or made to ap- 
pear singular, and perhaps be subjected to some 
inconvenience. But so long as the plaintiff’s chil- 
dren are not required to be in attendance at the 
exercises, we cannot regard the objection as one of 
great weight. Besides, if we regarded it as of 
greater weight than we do, we should have to say 
that we do not find any thing in the Constitution 
or law upon which the plaintiff can properly ground 
his application for relief. Possibly the plaintiff is 
a propagandist, and regards himself charged with a 
mission to destroy the influence of the Bible. 
Whether this be so or not, it is sufficient to say that 
the courts are charged with no such mission.” 


On the 18th instant, in the United States Circuit 
Court, at Boston, in a suit to restrain the defendant 
from representing the play entitled ‘‘ Nunky,” at 
the Boston Museum, a motion for a preliminary in- 
junction was granted, Judge Colt pronouncing 
an oral opinion substantially us follows: ‘‘ The bill 
sets out that ‘Nunky’ is a piracy upon ‘ The Private 
Secretary.’ The first question for the court to de- 
cide is the question of fact as to whether there is 
such a piracy. The argument at the hearing was 





very exhaustive, and I was satisfied on the question 
of fact at that time; and a further examination of 
the case has only confirmed my opinion that the 
complainant has made out the piracy, and that 
‘Nunky’ not only copied gags, jokes and catch by- 
words, so called, from ‘The Private Secretary,’ but 
also copied sentences, paragraphs, incidents and 
situations. Without going into the particulars, I 
am satisfied on the question of fact, that the com- 
plainant has made out his case. The defendant in- 
troduces two legal objections. The first objection 
is, that the complainant has not shown that Hawtry 
was the author of ‘The Private Secretary.’ The 
testimony of the complainant on this point is his 
affidavit, the affidavit of Mr. French, and the as- 
signment of Mr. Hawtry to French of this play. 
The assignment is not sworn to, but only acknowl- 
edged, The affidavits of himself and Mr. French 
set forth in substance that they were informed by 
Mr. Hawtry that he wrote ‘The Private Secretary.’ 
Mr. French swears that Hawtry is the author. They 
also say that Hawtry was recognized as the author 
of ‘The Private Secretary’ in England. Therefore 
we have in the affirmative, proof of every thing ex- 
cept the affidavit of Mr. Hawtry himself. We have 
his assignment, which is acknowledged. Now, it 
is well known that in motions of this character, 
where great injury is liable to occur, it is diffi- 
cult to get testimony from persons residing in for- 
eign countries. But it does seem to me that the 
affidavits of Mr. Palmer and Mr. French, in con- 
nection with the assignment of Hawtry to French, 
do make a prima facie case for the complainant, 
which is not overcome by any other testimony on 
the part of the defendant. The second legal ob- 
jection which the defendant raises is that Hawtry 
has lost his common law rights of protection in this 
country, by reason of the fact of the play of ‘ The 
Private Secretary’ having been presented in Eng- 
land, coupled with the fact that a presentation in 
England is publication, and that such publication 
goes to destroy the common law rights of protec- 
tion; but I would ask the defendant, what has 
Mr. Hawtry done to forfeit his common-law rights 
in America ? Has he done any thing eithe: in Eng- 
land or this country which destroys his common 
law rights, according to American law? The fact 
that there has been a presentation of the play in 
England or America does not forfeit the common- 
law protection which this country affords him ; 
whatever may be the fact of the presentation of 
this play in England, what we want to look after is 
simply what the American law is; and has he by 
any act worked a forfeiture of his common law 
rights? We find that the presentation of the play, 
whether in England or this country, is not by 
American law publication, and therefore, Hawtry 
or his assignees are entitled to the protection of 
American law. Whatever contract Hawtry made 
with the English public cannot interfere with his 
rights here; and. is no forfeiture of his rights of 
protection in this country. These are the two legal 
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questions which the defendant argues against this 
motion, but I must say that to my mind, they are 
clearly untenable.” 


In Pullman Palace Car Co. v. Gaylord, Kentucky 
Superior Court, Oct. 29, 1884, 6 Ky. Law Rep. 
279, it was held that in the absence of proof of neg- 
ligence a sleeping car company is not liable for a 
diamond pin stolen from the berth of a passenger. 
The court, citing Clark v. Burns, 118 Mass. 275; S. 
C.,19 Am. Rep. 456, and Steamboat Crystal 
Palace v. Vanderpoel, 16 B. Monr. 302, said: ‘It 
would be difficult to give any valid reason why a 
sleeping car company should be held to any more 
rigid liability in such cases than a steamboat com- 
pany. It could no more be said that a sleeping car 
was an ‘inn on wheels’ than that a steamboat was 
an innon water. They both provide sleeping apart 
ments for passengers, who pay for the privilege, and 
are expected to occupy them. Sleep is as essential 
to the health and .comfort of the traveller in the 
one case as in the other. The servants of the steam- 
boat company certainly have the implied custody of 
the passenger’s wearing apparel to as great an ex- 
tent as the servants of the sleeping car company. 
The resemblance of a steamboat to an inn is even 
greater than that of the sleeping car, since it is cus- 
tomary for the former to provide meals for its pas- 
sengers. If, then, the rigid liability of innkeepers 
is not to be extended to the owners of steamboats, 
common justice demands that it be not applied to 
the owners of sleeping cars. And we find this rule 
has been followed so far as the responsibilities of 
the latter have been the subject of judicial inquiry. 
While these adjudications are not placed upon the 
same ground, their conclusions are substantially the 
same. We cannot concur in some of the reasons 
assigned in the various opinions, but we think their 
decisions are, in the main, correct.” The court also 
remarked upon Plum v. Puliman Sleeping Car Oo., 3 
Cent. Law Jour. 592; Palmeter v. Wagner, 11 Alb. Law 
Jour. 149; Welsh v. Pullman Palace Car Co., 16 Abb. 
Pr. (N. 8.) 252; Pullman Palace Car Co. v. Smith, 73 
Ill. 360; S. C., 24 Am. Rep. 258; Woodruff S. & P. 
C. Co. v. Diehl, 84 Ind. 474; 8. C., 43 Am. Rep. 
102, and concluded as follows: “ Whilt therefore 
the stringent liability of an innkeeper, which the 
distinguished Chief Justice Coleridge has said does 
not ‘stand on mere reason, but on custom, grow- 
ing out of a state of society no longer existing,’ is 
not to be applied to the owners of sleeping cars, it 
does not follow that they assume no duties or liakil- 
ities. These cars are in themselves an invitation to 
the travelling public to‘enter and protect themselves 
against the weariness of a long journey by disrobing 
and sleeping. The passenger in buying and the 
company in selling the ticket contemplates that this 
privilege will be improved. The company accept- 
ing compensation under these circumstances impli- 
edly undertakes to keep a reasonable watch over the 
passenger and his property. The faithful perform- 
ance of this undertaking is the limit of its duty in 





this respect. Its breach must be the foundation 
of every action seeking to charge the company with 
the loss of articles the passenger has taken with him 
upon the car. In the case at bar the defendant was 
held liable without regard to the faithfulness of its 
servants. If they exercised proper care by keeping 
a reasonable watch over the plaintiff's property, 
there was no breach of any undertaking on the part 
of the company, and hence no liability.” 


———_>___—- 


CIVIL DAMAGE ACT — EXEMPLARY DAMAGES. 
NEW YORK SUPREME COURT, GENERAL TERM, FOURTH 
DEPARTMENT, OCTOBER, 1884. 


RAWLINS V. VIDVARD. 

In an action brought under the Civil Damage Act against the 
owner of a building leased for hotel purposes, and where 
liquors are to be sold, the measure of the recovery is lim- 
ited to the actual damages sustained. 

Exemplary damages cannot be recovered inthe absence of 
aggravating circumstances: they are given only as a pun- 
ishment of a wrongdoer, and not as compensation to an 
injured party. 

PPEAL by defendant from a judgment entered 
against him upon a verdict rendered at the Oneida 

Circuit in January, 1882, and from an order denying a 

motion for a new trial. 

This action was brought under the statute to sup- 
press intemperance, pauperism and crime, known as 
the ** Civil Damage Act.”’ 

On the 27th of September, 1880, the defendant owned 
certain premises in the town of Whitestown, county of 
Oneida, known as the ‘ Yorkville House,’’ which he 
had leased to one Nellie M. Briggs, knowing that she 
intended to use them for the purpose of keeping a ho- 
tel in which intoxicating liquors should be sold. 

The plaintiff claimed, and the evidence in her behalf 
tended to show, that on the day last named her hus- 
band, Martin J. Rawlins, became intoxicated; that 
such intoxication was caused wholly or in part by 
liquors sold to him by Mrs. Briggs or her agent, and 
that he was thereby rendered incapable of taking care 
of himself, and fell from the loft of a barn situated on 
said premises, broke his arm, and sustained other in- 
juries. 

The defendant claimed, and the evidence in his{be- 
half tended to show, that on the occasion in question 
no liquors had been furnished to said Rawlins by Mrs. 
Briggs, or at said hotel, and that he became intoxica- 
ted on what he drank elsewhere. 

It was not disputed that the plaintiff was dependent 
on her husband’s labor for support, and that he was pre- 
vented by these injuries from working from the date of 
the accident until January 20,1881. He was a laboring 
man, without any property, and earned from $1.20 to 
$1.35 per day. His family consisted of the plaintiff, 
two children, aged respectively four and ten years, and 
himself. He was not inthe habit of drinking to ex- 
cess, but did occasionally, or as stated by the witnesses, 
once or twice a year. He testified that he drank one 
glass or beer at another hotel early on the day in ques- 
tion, and before he drank at the Yorkville House, and 
would not swear that he did not drink two. 

The jury found a verdict for the plaintiff for $150. 


S. J. Barrows, for appellant. 
L. E. Goodier, for respondent. 


Vann, J. Upon the trial of this action the court 
charged the jury that the plaintiff, if her case was 
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made out, might recover exemplary damages, and re- 


fused to charge, as requested by defendant’s counsel, 
that the plaintiff's right of action, if she had one at all, 
was limited to her actual damages, and that she was 
pot entitled to exemplary damages. 

The defendant excepted to charge as made, and to 
the refusal to charge as requested. 

The verdict of the jury in favor of the plaintiff ex- 
ceeded the amount of the actual damages as proved. 
Franklin v. Schermerhorn, 8 Hun, 112. 

According to the evidence the only connection of the 
defendant with the case was that he owned the prem- 
jses where the liquor alleged to have caused the fin- 
toxication of plaintiff's husband was sold, and that he 
Jet them to be used as a hotel, knowing that intoxicat- 
ing liquors were to be sold therein. There was no proof 
connecting the defendant with any aggravating cir- 
cumstances. There was evidence tending to show that 
the barkeeper of the tenant sold to the husband of the 
plaintiff three drinks of whiskey at short intervals; 
but it did not appear that he was at all intoxicated un- 
til after he had swallowed the last of these drinks. 
The exceptions therefore present the question whether 
in acase brought under the Civil Damage Act against 
theowner of the premises, the plaintiff may,in the 
discretion of the jury, receive exemplary damages 
without proof of aggravating circumstances with 
which the owner is connected. 

The statute provides that ‘‘every husband, wife, 
child, parent, guardian, employee or other person who 
shall be injured in person or property or means of sup- 
port by any intoxicated person, or in consequence of 
the intoxication, habitual or otherwise, of any person, 
shall have a right of action in his or her name against 
any person or persons who shall, by selling or giving 
away intoxicating liquors, have caused the intoxica- 
tion in whole or in part of such person or persons, and 
auy person or persous owning or renting, or permitting 
the occupation of any building or premises, and having 
knowledge that intoxicating liquors are to be sold 
therein, shall be liable, severally or jointly, with the 
person or persons selling or giving intoxicating liquors 
aforesaid, for all damages sustained, and for exemplary 
damages. Laws of 1873, ch. 646, § 1. 

What did the Legislature mean when it imposed this 
liability: *‘ For all damages sustained, and for exem- 
plary damages?’ Did it mean to commit to the arbi- 
trary discretion of an irresponsible jury the power of 
awarding exemplary damages without evidence or law 
toguide them? Or did it mean that the damages sus- 
tained, when proved according to the common law, 
should be recovered, and also exemplary damages, 
when proved in .ike mannner? In other words, did 
itmean to create anew cause of action, leaving the 
damages to be measured by the principles of the com- 
non law? Or to create not only a new cause of action, 
butalso a new measure of damages? 

All statutesyare to be construed with reference to 
the principles of the common law in force at the time 
of their passage, and all words having a well known 
ind definite meaning at common law are presumed to 
be used in the same sense when they appearin a stat- 
ute. Dwar. Stat., 564-5; Sedg. Const. Stat. & Com. 
law, 221; United States v. Jones, 3 Wash. C. C. R. 
9. 


The words ‘exemplary damages” are well known to 
the common law, and are thus defined by common law 
Witers, editors, aud judges: 

“Damages allowed as a punishment for torts com- 
uitted with fraud, actual malice or deliberate violence 
‘roppression.’’ Bouvier. 

“Damages given by way of punishment; or in com. 
fon parlance, ‘smart money.’”’ Burrill. 

“Damages on au unsparing scale, given in respect of 


tortious acts committed through malice or other cir- 
cumstances of aggravation.”’ Rapalje & Lawrence. 

‘* Damages given not merely as pecuniary compensa- 
tion for the lossactually sustained by the plaintiff, but 
likewise as a kind of punishment to the defendant, 
with the view of preventing similar wrongs in future.” 
Broom’s Com. Law, 855. 

‘‘Damages increasing cempensation for wrongs 
done with bad motives.’’ 1Suth. Dam. 716. 

‘* Damages where fraud, malice or oppression inter- 
venes.’’ 1Sedg. Dam. (7th ed.) 53. 

‘‘Fortorts, under circumstances of great aggrava- 
tion, the jury, in addition to such actual damages as 
they may find the injured party entitled to, * * * 
may further allow, for an example to others, and a 
punishment to the wrongdoer, exemplary or punitive 
damages.”’ Field Law Dam. 28. 

“If thedefendant in committing the wrong com- 
plained of acted recklessly or wilfully and maliciously, 
with a design to oppress and injure the plaintiff, the 
jury, in fixing the damages, may disregard the rule of 
compensation, and beyond that may, as a punishment 
to the defendant, and as a protection to society against 
a violation of personal rights and social order, award 


such additional damages as in their discretion 
they may deem proper.” Voltz v. Bluckmar, 64 N. Y. 
440, 444. 


‘** Damages by way of compensation for malicious in- 
juries.”” Bixby v. Dunlap, 56 N. H. 456, 465. 

“Tn actions of trespass and all actions on the case for 
torts, a jury may inflict what are called exemplary, 
punitive or vindictive damages, upon a defendant, 
having in view the enormity of his offense rather than 
the measure of compensation to the plaintiff.’’ Day 
v. Woodworth, 13 How. 371. 

See also Huckle v. Money, 2 Wils. 205; King v. Root, 
4 Wend. 113; Burr v. Burr, 7 Hill, 207. 

From these definitions it is apparent that exemplary 
damages at common law imply malice, bad motives or 
evil intent on the part of the person against whom they 
are awarded. They are allowed not to compensate the 
one who suffers the wrong, but to punish the one who 
inflicts the wrong, on account of his evil design, and as 
an example to others. 

If the Legislature in enacting the statute in ques- 
tion, instead of using the words ‘‘exemplary dam- 
ages,”’ had used the common-law definition of those 
words, they would have expressed precisely what the 
statute means now. Davis v. Standish, 26 Hun, 608, 
615. When thus construed it does not mean that the 
jury may award exemplary damages in any case, but 
only when the defendant has acted from bad motives. 
If for instance, inan action against the one who sold 
the liquor that caused intoxication from which actual 
damages were sustained, it appeared that he sold in 
violation of law,or toa person whom he Knew to be far 
gone in the habit of intemperance, or who was already 
obviously under the influence of liquor, or who habit- 
ually squandered in dissipation the wages with which 
he should support his family, the jury might well in- 
fer that heacted from bad motives, and award exem- 
plary damages. Also in an action against the owner 
of the premises if it appeared that he leased them to a 
tenant, knowing that he kept a disorderly place, or 
sold without a license, or to minors, or habitual drunk- 
ards, there would be a basis on which the jury might 
allow exemplary damages against him. 

But in this case there is no evidence from which the 
jury could infer that the defendant acted from bad 
motives. He leased his premises for a lawful purpose. 


Jackson v. Brookins, 5 Hun, 530,535. His tenant had 
a license, granted under the laws of the State, and so 
far as appears kept an orderly and respectable hotel. 





No aggravating circumstance was shown with which 
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the defendant was directly or indirectly connected. 
If the sale of three glasses of whiskey to the same per- 
son within a few minutes would authorize an award 
of exemplary damages in a case against a tenant, it 
would not in a case against the landlord without 
further proof. The person against whom exemplary 
damages are allowed must be connected with and in 
some way responsible for the aggravating circum- 
stances that authorize the award. As said by thecourt 
in Davis v. Standish, supra, ‘‘the statute has not said 
in what cases punitive damages may be given, and we 
must therefore look to the common law.” And as al- 
ready appears, such damagesare allowed at common 
law only to punish a willful wrongdoer. 

In Franklin v. Schermerhorn, 8 Hun, 112, it appeared 
that the plaintiffs husband was injured, and lost a 
sum of money in consequence of the intoxication, and 
it was held that the seller was liable only for the act- 
ual damages, and that exemplary damages should be 
given only when there are circumstances of abuse or 
aggravation proved on the part of the vendor of the 
liquor. 

In Neu v. MeKechnie, 95 N. Y. 632, the Court of Ap- 
peals held that when the defendant sold the liquor 
causing the intoxication without a license,it was proper 
to submit the question of exemplary damages to the 
jury. The decision is placed expressly upon the 
ground that there was evidence upon which exem- 
plary damages might be awarded. 

Under similar statutes the courts of Michigan, Ne- 
braskaand Illinois require circumstances of abuse or 
aggravation to be proved before exemplary damages 
are allowed even against the seller. 

In Kreiter v. Nichols, 28 Mich. 496-9, the court held 
that exemplary damages should not be awarded unless 
the act of giving or selling the intoxicating drinks was 
willful, wanton, reckless or otherwise deserving of 
punishment beyond what the requirement of mere 
compensation would impose. 

In Ganssly v. Perkins, 30 Mich. 492-5, the court said; 
“The actual damages should be as nearly commensu- 
rate with the actual injuries as the nature of the 
case will permit; and exemplary damages should be 
given in those cases, and only in those cases, where the 
plaintiff has some personal right to complain of a wan- 
ton and wiliful wrong, which the wrongdoer, when he 
committed it, must be regarded as having committed 
against the plaintiff herself, in spite of the injury he 
must have known she was likely to suffer by it.’’ 

In Roose v. Perkins, 9 Neb. 304, 315, it does not ap- 
pear whether there was any proof of aggravating cir- 
cumstances ornot, but the refusal of the trial court,to 
instruct the jury that exemplary damages could not 
be recovered, was held error. 

In Meidel v. Anthis, 71 Tl. 241, 243, it was held that 
exemplary damages could be allowed, not by way of 
punishment, but as an example, and that aggravating 
circumstances must be shown. 

In Bates vy. Davis, 76 Il. 222, the judgment was re- 
versed solely because the trial court had allowed the 
jury toaward exemplary damages. 

In Hackett v. Smelsley, 77 Til. 109, exemplary dam- 
ages were allowed, but the evidence tended to show 
that the defendants sold to a habitual drunkard. 

The Supreme Court of Ohio, under a statute creat- 
ing aright of action ‘‘against persons who shall by 
selling intoxicating liquors, contrary to this act, have 
caused the intoxication, ete., * * * forall dam- 
ages actually sustained, as well as exemplary dam- 
ages,’’ held that the jury might assess exemplary dam- 
ages without proof of actual malice or other special 
circumstances of aggravation. Schneider v. Hosier, 21 
Ohio, 98, decided under the act of May 1, 1854; S. & C. 
1, 482. 

Where the sale is unlawful bad motives are to be in- 





ferred, and in such a case the Legislature might well 
have intended to allow exemplary damages as a pun- 
ishment for the violation of the statute, so that Schnei- 
der v. Hosier, supra, is not inconsistent with the other 
cases cited. 

No other case to which our attention has been called 
has sanctioned the recovery of exemplary damages 
without proof of aggravating circumstances. 

We think that the charge as given, and that the re- 
fusal to charge as requested, were erroneous, and that 
the judgment and order appealed from should be re- 
versed, and new trial granted, with costs to abide 
event. 

Judgment and order reversed, and a new trial 
granted, with costs to abide the event. 

Hardin, P. J., and Follett, J., concur. 





TOWN—LIABILITY FOR ACT OF BOARD OF 
HEALTH. 


MASSACHUSETTS SUPREME JUDICIAL COURT, 


SPRING Vv. INHABITANTS OF HYDE PARK. 

A board of health took possession of plaintiff's house and 
subjected it to hospital regulations until a patient therein 
recovered from the small pox. In an action against the 
town to recover damages therefor, held, that the board 
acted without authority, and that defendant was not 
liable. 

HIS was an action to recover damages alleged to 

have been sustained by the plaintiff in conse- 

quence of her house in Hyde Park being seized, used, 
and controlled by the board of health of the town, and 
subjected to hospital regulations for six weeks and 
one day. The following factsappeared: The plaintiff 
was the owner and occupant of a house in the defend- 
ant town, a tenant occupying a part of the house. The 
small-pox broke out in the tenant’s family, and one of 
the patients being too sick to be removed, the board 
of health claiming the right so to do, under its statu- 
tory powers, took possession of the house and sub- 
jected it to hospital regulations until the recovery of 
the patient. The declaration was originally one of 
tort, but was amended by adding a count in con- 
tract. 

Seth J. Thomas and Edmund Davis, for plaintiff. 

J. E. Cotles, for defendant. 


Devens, J. The overseers gf the poor of the cities 
and towns have always been held as public officers, 
performing the public duties with which they are 
charged upon their own responsibility. As they are 
engaged in performing the duty which the statutes 
had imposed upon the towns of relieving poor persons 
falling into distress within their limits, they may 
therefore incur expenses or make contracts with law- 
ful persons for which the towns would be liable. 13 
Metc. 19; 106 Mass. 262. The statutes creating or au- 
thorizing the creating of boards of health haveina 
similar way provided for boards, which in the per- 
formance of the important duties imposed upon them 
act as public officers but on behalf of the town by 
whom they are chosen or appointed. P. S., ch. 80. 
While in terms it is not provided by whom the ex- 
penses they are authorized to incur are to be paid, or 
the contracts they are authorized to make are to be 
performed, it is necessarily implied that when ex- 
penses are incurred or contracts are made within the 
scope of their authority, the town is made liable 
therefor. 2 Cush. 52; 98 Mass. 431. 

Careful provision has also been made for the ulti- 
mate liability for the expenditures which may be 
made by any town in the care of infected persons for 
the protection of the public. P.S., ch. 80, § 400. We 
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do not therefore doubt that for expenses lawfully in- 
curred, or absolutely lawfully made by the board of 
health of the defendant town in the performance of 
its duties the town would be held responsible, but it 
must appear that what the board did was within the 
scope of its lawful authority. While acting in behalf 
of the town it is not an agent of the town in any sense 
whichshould make the town responsible for its acts 
when it exceeds its lawful authority, as a principal 
may often be held liable under such circumstances for 
the agent whom he appoints. As ageneral rule a town 
is notliable forthe unauthorized acts of the public 
officers whom it appoints. The plaintiff's amended 
declaration, which is the only one before us, and is 
termed one in contract, alleges that the board of health 
of the defendant town, pursuant to its lawful powers, 
acting forand on behalf of the town, took possession 
of the plaintiff's house and furniture therein as and 
for a hospital, that it occupied, controlled, and used 
his house as a hospital for the term of six weeks and 
one day. Itis not alleged that the board of health 
occupied by any leave of the plaintiff, or made’any ex- 
press or implied promise to pay for the same and the 
taking would be a trespass unless it were done under 
some authority of law. It must be deemed therefore 
that the plaintiff bases her action upon the ground that 
what the board of health did was lawful, and that a 
promise to pay for the same will be implied against 
the town. We are thus brought to the inquiry whether 
the board of health has authority, where a person in- 
fected with a contagious disease, too sick to be re- 
moved without imminent danger, is found in any 
house, to take possession of the premises and furni- 
ture and use the same for a hospital, thus excluding 
the owner or occupant from his otherwise lawful 
premises. Public Stat., ch. 26, §$ 16, 17; ch 80, §§ 
40, 41, providing for the safety of the inhabitants 
where a person is infected with a sickness, dangerous 
to public health, contemplate that a contract will 
be made for the care of a person too sick to be removed 
as by furnishing him with nurses, necessaries, attend- 
ance, etc., and further that the place where he is, 
with its immediate vicinity, and the persons there 
found, will be subjected to the regulations of the board 
of health, but they give no authority to take posses- 
sion of the property of any one to the exclusion of the 
person who is entitled to such lawful possession. Itis 
however rather upon Gen. Stats., ch. 26, § 44; P.S., ch. 
80, § 75, that the plaintiff relies, which provide that 
where a disease dangerous to public health breaks out, 
the board of health may cause any sick and in- 
fected person to be removed thereto, unless his condi- 
tion will not admit of his removal without danger to 
his heaith, in which case the house or place where he 
remains shall be considered as a hospital, and all per- 
sons residing, or in any way connected with the same, 
shall be subjected to the regulations of the board of 
health. 

It by no means follows that because a place may be 
subject ,to the regulations of the board of health 
it may be seized and taken possession of. Itis con- 
sidered a hospital for this purpose in order that the 
danger to public health may be averted. 

The case of Lynde v. Rockland, 66 Me. 314, is strik- 
ingly similar to that at bar. 

Had the power of seizing and appropriating prop- 
erty been conferred on the board of health acting by 
its own authority,it can hardly be doubted but what it 
would have been given in explicit terms. Circum- 
stances might arise where it would be necessary for 
the board of health to take possession of property and 
impress persons also in taking care of the sick and in- 
fected, and protecting the community. For such a 
contingency the statutes have made ample provisions. 
While the regulations and restrictions which the 





board may lawfully impose in regard to the manage- 
ment of property and the conduct of persons in rela- 
tion thereto, in protection of the public health, may 
often seriously affect its value, the right to impose 
such regulations as to its management has been held 
to be quite distinct from that of appropriating private 
property when any emergency requires it for public 
use; the one rests on the police power of the State, 
which attends to all matters concerning its internal 
regulation, the other on the right of eminent domain. 
The one prescribes the mode in which each shall enjoy 
his own property in order that others may enjoy 
theirs and that their health and welfare may be se- 
cured, and the owner whois subject to such regula- 
tions has of right no title toany sum if the value of the 
property is thereby diminished; it is a necessary bur- 
den which he bears as a member of society in common 
with others similarily situated; by the other, where 
property is appropriated to public use, the owner is 
entitled to proper compensation therefor. While the 
impressment of property is provided for it is accom- 
panied by all appropriate safeguards, and provi- 
sion is made for a just compensation to be paid by the 
town where the person or the property or both are im- 
pressed. It is done by virtue of warrants, regularly 
issued, served by executive officers, who while they 
are to act under the direction of the board are still to 
obey the precepts contained in their warrants, that 
property is seized and taken possession of foran im- 
portant public purpose, and just compensation is pro- 
vided for. Independently of these provisions there is 
no authority in the board of health to take possession 
of, or impress any place as a hospital. If therefore the 
board of health took possession of the plaintiff's house 
aud furniture and occupied, controlled, and used said 
house as a hospital, it had no authority so todo. The 
defendant town is not responsible for their actions. 
Demurrer sustained. 


Norte,—In Bamber v. City of Rochester, 62 How. Pr. 
103, it was held that the defendant was not liable or 
responsible for the acts of its board of health in issu- 
ing an order for the destruction of a quantity of rags 
which were infectious and dangerous to the public 
health. (See 29 Eng. Rep. 14.) 








WILL—LIFE ESTATE—POWER OF SALE. 


NEW JERSEY COURT OF CHANCERY, FEB., 1884. 


SNELL’S ExEcuToRS v. SNELL.* 


A testator gave a life estate in certain lands to his wife, with 
remainder in fee to his executors, with directions that 
after her death they should convert the property into 
cash and divide the proceeds among his children when the 
youngest should have attained twenty-five years of age. 
Held, that the executors could, with the widow's consent, 
sell the lands in question in her life-time. 

ILL for construction of will, etc. On final hear- 


ing on pleadings and proofs. Opinion states the 
case. 


E. W. Strong, for complainants. 


Runyon, Chancellor. This suit is brought to ob- 
tain a construction of the will of Thomas Snell, de- 
ceased, late of Middlesex county, who died September 
1, 1874. By the will (which was made in August, 1874), 
the testator, after directing payment of all his debts 
and liabilities, gives to his wife for her life, his farm 
and household furniture, live stock and farm implee 
ments, and every thing movable or immovable in and 


*8. C., 38.N. J: Eq. 119. 
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about the farm then belonging to him. To his execu- 
tors he gives, in trust, $15,000, which they are to invest 
and keep invested during her life, and pay her the in- 
come thereof not exceeding $1,000 per annum. He 
then directs that after her death the farm and the 
$15,000 shall “revert”? to his executors and ‘be dis- 
posed of by them in the same manner as the rest and 
residue of his estate thereinafter mentioned.”’ He 
next gives to his executors, in trust for the benefit of 
his heirs at law, his sons, Thomas, Robert, George and 
William, land in Westchester county,'New York, and 
leaseholds in the city of New York, with power to 
convert them into money at any time before the es- 
tate shall be divided, and whenever in their judgment 
the estate will be benefited by the sale. He then gives 
to his executors, in trust for the benefit of ‘‘ said heirs 
at law" (his sons), all and singular the rest and resi- 
due of his estate, ** both real and personal, consisting 
of bonds, stocks, notes and money and other securi- 
ties,’ and declares that itis his will that his estate 
shall not be divided or the heirs be paid their respect- 
ive shares thereof until the youngest of them shall 
have attained the age of twenty-five years; and he 
further directs thas upon the arrival of the youngest 
of them at that age, the estate shallthen be divided 
among them in equal shares. He also directs that 
until such division or distribution shall take place, the 
executors invest and keep invested the money of 
the estate and accumulate it, and adds that they 
are not to pay away any portion of it except in 
the case of the illness or death of any of his * said 
heirs at law,’’ in which event they are to have power 
to make such disbursements as in their discretion the 
emergency may require. He also provides that in 
case any of his ‘‘said heirs’’ shall die before the di- 
vision of the estate shall take place, the share of such 
decedent shall, if he be married and have issue, go to 
the issue; but if no issue, then the decedent’s wife 
shall ‘receive her dower out of said share, and the 
rest and residue shall revert to the surviving heirs.”’ 

The questions submitted for decision are whether 
the executors have power to sell the farm; and if so, 
whether they can execute the power before the death 
of the widow, she being desirous that the sale be made 
and being willing to join with them in the convey- 
ance or to convey or release her estate to them or the 
purchaser. 

The testator intended to give his wife, for life, the 
farm (with remainder in fee to the executors) and 
$1,000 a year of the interest of $15,000; the rest of his 
property (except of course the $15,000) to goto his ex. 
ecutors, to be converted by them into cash and in- 
vested for the benefit of his children, and to be equally 
divided among the latter when the youngest should 
have attained to the age of twenty-five years. At the 
death of the widow, whether before or after the 
youngest child should have reached the age of twenty- 
five years, the $15,000 and the farm were to be disposed 
of in like manner with the rest of the estate. 

The e xecutors undoubtedly have power to sell the 
farm. The will provides that after the decease of the 
testator’s widow that property is to ‘‘revert’’ to the 
executors and be disposed of by them in the same 
manner as the rest and residue of the estate therein- 
after mentioned. It then gives to the executors the 
land and leaseholds in New York, with express power 
of sale. This is followed by the gift to them, in trust, 
for the benefit of the testator’s children, of all the 
rest and residue of his estate, both real and personal. 
The gift of the New York property and the residue is 
for the purpose of enabling the executors to take care 
of, invest and accumulate those parts of thé estate 
and divide them when the time of distribution arrives. 
The gift is unqualified, except by the trust. More- 
over it is of personal and real estate blended together, 








to be divided and paid over in shares, and in the 
meantime to be invested for accumulation. 

Where an executor is directed by the will or bound 
by law to see to the application of the proceeds of the 
sale, and no direction is givenas to the person by 
whom sale is to be made, or if the proceeds of sale in 
the disposition are mixed upand blended with the 
personalty—which it is the duty of the executor to 
dispose of and pay over—then a power of sale is con- 
ferred by implication. Lippincott v. Lippincott, 4. 
-£. Gr. 121. There can be no doubt that the executors 
have power to sell the farm, and I am of opinion, that 
with the consent of the widow, and on her releasing 
to them or to the purchaser her life estate, or joining 
with the executors in their conveyance of the prop- 
erty, they may lawfully convey the farm at once. The 
will provides that after the widow’s death the farm 
shall ‘‘revert ‘’ to them, and be disposed of by them 
in the same manner as the rest and residue of the es- 
tate thereinafter mentioned. The intention of the 
testator, in this provision, was to give tothe executors 
the remainder in fee. And he intended that after the 
termination of his wife’s life estate, whether by death 
or otherwise, the property should gotothem. There 
is no evidence of any intention, on his part, that it 
shall_be held unsold until after her death, for any rea- 
son,whether prospective risein value, benefit of infant 
children or any thing else. The possibility that the 
widow might desire to part with her interest in the 
property before her death was not contemplated by 
him, and it seems clear that had he contemplated it, 
he would have provided forthe sale of the property 
by the executors and her together, or by them with 
her consent. 

In Uvedale v. Uvedale, 3 Atk. 117, where a testator, 
by his will, directed that his wife should have the 
rents, etc., of certain lands for her life, and directed 
that after her death the property be sold, Lord Hard- 
wicke said that the words, “after her death,” were 
not put in to postpone the sale, and directed that the 
sale be made. See also Co. Litt: 113 a note; 8 Vin. 
Abr. 466, 469; Sug. on Powers, 349, 350. 

In Gast v. Porter, 13 Penn. St. 533, it was held that 
a power given to executors to sell at the death of the 
widow was well executed, if the widow, for whose 
benefit the sale was postponed, joined as one of the 
executors in the deed, and that the fee would pass to 
the purchaser. The decision was put on the ground 
that the intention of the testator governed the case, 
and made itan exception to the general rule, that a 
devise to executors to sell ona contingency cannot be 
executed until the contingency happens. And so too 
in Styer v. Freas, 15 Penn. St. 339. Mr. Ram, in his 
work on Assets, says: ‘‘ The rule to be deduced from 
the cases is that where the property which is the sub- 
ject of the power of sale is devised for life, the time 
for sale will depend on the intention to be collected 
from the whole will; and so far as the particular words 
may not be governed by the context in the will, on the 
weight due to the authorities, grounded on the same 
or similar expressions, and consequently the time for 
sale may be either before or after the death of the 
tenant for life, according to the circumstances of the 
particular case.’”’ Ram on Assets, 108. 

In the case under consideration the testator gives a 
life estate to his wife with remainder in fee to his ex- 
ecutors, and directs (substantially) that after her 
death they convert the property into cash to divide it 
among his children. Here is not a mere power of sale, 
but agift of the property to the executors in fee, sub- 
ject to the life estate. The widow wishes to remove 
from the farm and desires to have it sold, if possible, 
and for that purpose is willing to relinquish her life 
estate and to convey it to the executors or to the pur- 
chaser, or any one else, in order to make a clear title 
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to the property. George Snellis dead. He died since 


the testator’s death. He was never married and left 
no will. Thomas and William are both past the age of 
twenty-five years. The former is thirty-eight and the 
latter twenty-seven. Robert left his home in 187land 
has never since (a period of about thirteen years) been 
heard from, although much effort has been made to 
obtain tidings of him. He was then unmarried. If liv- 
ing, he is now about thirty-four years old. Thomas 
Snelland Maltby G. Lane are the executors. They 
are desirous of selling the property. A price is offered 
for it, which in their judgment, and in that of William 
also, is a good one, and they and he think it would be 
advantageous to all persons interested to sell it at that 
price. In my judgment, the executors, with the con- 
sent of the widow and her release of her life estate, 
have power to sell the property now. 


Norr.—The general rule, that where a power of sale 
isto be exercised at a specified time,its attempted exe- 
cution before then is invalid, has been recognized in 
this State in Booraem v. Wells, 4C. E. Gr. 87; Hamp- 
ton v. Nicholson, 8 id. 423. 

In Ismam v. Del. Lack. & West. R. Co., 3 Stockt. 
227, lunds were conveyed in 1854, in trust to be leased 
until 1840, and then to be sold, and the proceeds in- 
vested, and the interest therefrom paid to the grant- 
or’s sisters, A. and S., for life, and to their children 
after their death, until the youngest child should be 
twenty-one, and then the principal to be divided 
among said children per capita. In 1836,before A. and 
S. had married, they with the trustee reconveyed the 
lands to the original grantor. A. and 8. afterward 
married, and in 1856, both had children. Held, that 
the reconveyance in 1836 was void, but capable of con- 
firmation by the trustee after 1840. See Hetzel v. Bar- 
ber, 69 N. Y. 1. 

In Fairly v. Kline, Penn. *754, lands were devised, in 
1785, to testator’s wife for life or widowhood, and then 
power was given to the executor to sell and divide the 
proceeds among testator’s children, equally. In 1797 
the executor sold the lands, with the widow’s consent, 
and paid over the proceeds to the surviving children, 
who paid the widow £5 each annually until her death, 
in 1801. No question as to the validity of the execu- 
tor’s sale was raised, as the case turned on another 
point. 

In Meyrick v. Coutts, 1 Sug. on Powers, *335 [*350), 
under a devise to testator’s wife for life, and after her 
decease a power to trustee to sell and to pay the money 
among the children of B., who had an infant child 
then living, a bill by the widow against the trustees 
and infant for an immediate sale was after two argu- 
ments dismissed. 

In Smith v. Great Northern R. Co., 23 W. R. 126, a 
testator gave to his wife the personal use of a lease- 
hold messuage for her life, and if she should not think 
fit to reside therein, the premises should form part of 
his residuary estate. He then directed the conversion 
of his real estate, with power in his executors to post- 
pone such conversion. Under the trusts of jthe resi- 
due, the widow took one-fourth of the income. A 
railway company having taken the premises, under its 
compulsory powers, while the widow was in occupa- 
tion, made an agreement with her as to her interest, 
anda separate agreement with the trustees. Held, 
that although the house, subject to the interest of the 
widow, was part of the residuary estate, it would not 
be a proper exercise of the executor’s trust to sell 
during the continuance of the widow’s occupation. 

In Mosley v. Hide, 17 Q. B. 91, lands were conveyed 
to trustees, to the use, after the husband’s death, of 
his wife for life, and on trust upon her death, to sell 
and divide the purchase-money among the children of 


the marriage on their respectively attaining twenty- 





one. E. and M. were the children, and after they had 
attained twenty-one, and the husband had died, the 
trustees, during the wife's life-time, sold the lands. 
Held, that the sale was void. See Cox v. Day,14 East, 
118. 

In Want v. Stallibrass, L. R., 8 Exch. 175; 5 Eng. 
Rep. 363, vendors sold as trustees undera will which 
devised the estate to them on trust to pay the income 
to F. 8S. fur life, and thereafter to sell the estate and 
hold the proceeds ‘*‘ upon the trusts for the children of 
F. S.;’? and it was further stated by counsel that F. 
S. would join in conveying the property. The trusts 
for the children were that the proceeds should be paid 
to those who were living at testator’s death, to be paid 
to them at twenty-one, or if daughters, at twenty-one, 
or on marriage. All of said children were over twenty- 
one atthe time of the sale. Held, that specific per 
formance would not be decreed. 

In Henry v. Simpson, 19 Grant’s Ch. 522, a testator 
gave to his wife during her life all the rents and issues 
of his property for her sole use; then that his property 
should be divided into three shares—one to his wife, 
one tu his daughter M., and one to his daughter E.; 
that M. should have her portion after her mother’s 
death, and should invest it for the benefit of her chil- 
dren; that E. should have one-half of her portion ab- 
solutely, and the interest of the other half for her life, 
and that then this half should go to M.’s children, 
unless FE. hada child, and if so, to F.’s child. The 
wife and daughters were executrixes. Held, that the 
lands could not be sold during the life-time of the wife 
even With her consent. 

In Davis v. Howcott, 1 Dev. & Bat. Eq. 460, there 
was a devise of the use of certain lands to testator’s 
widow during the term of her natural life, and after 
her death said lands were to be sold by the executors 
and the proceeds of the sale divided among testator’s 
four children or their survivors. The widow and ex- 
ecutors, by order of the court, on their joint petition 
sold the lands, and no part of the purchase-money 
ever came to the use of the children. Held, that their 
legal title to the land, after the widow’s death, was 
not barred. 

In Jackson v. Ligon, 3 Leigh, 161, power to sell lands 
was given to an executor after the death or marriage 
of testator’s wife, for whom he made provision in his 
will. The wife renounced those provisions, and the 
executor sold thereafter, while she was living and un- 
married, and his sale was held void. 

In Rope v. Sanders,21 Gratt. 60,under a similar will, 
dower was assigned to the widow after her renuncia- 
tion, and she subsequently joined with the executor 
in selling the devised lands. //eld, that the executor 
had no power to sell during her widowhood; and held 
further that the court could set aside the sale, so far 
as made by the executor, and confirm it, so far as 
made by the widow. 

In Hall v. McLaughlin, 2 Bradf. 107, testator devised 
certain property to his wife during her widowhood 
until his youngest son should arrive at age, when he 
directed it to be sold by his executors and the pro- 
ceeds divided. The widow died before the youngest 
son attained twenty-one. <A petition by one of those 
entitled to the proceeds of the land when sold, to com- 
pel the executor to sell, was dismissed. Quare, Under 
such circumstances, who is entitled between the death 
of the widow and thetime when the youngest son at- 
tains twenty-one? See Levet v. Needham, 2 Vern. 
138; Mansfield v. Dugard, 1 Eq. Cas. Abr. 195; Carter 
v. Church, 1 Ch. Cas. 113; Boraston’s case, 3 Co. 19; 
Lomax v. Holmeden, 3 P. Wms. 176; Coates v. Need- 
ham, 2 Vern. 65; Castle v. Eate, 7 Beav. 296; Laxton 
v. Eedle, 19 id. 321; Green v. Tribe, 38 L. T. (N. 8.) 
914; Simpson v. Cook, 24 Minn. 180; Williams v. Mur- 
rell, L. R., 23 Ch. Div. 360. 
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In Sutherland v. Northmore, 1 Dick. 56, a feme 
covert had a power under her marriage settlement, to 
create a term and to raise money after the death of 
her husband. Her execution thereof during her hus- 
band’s life-time was, on the case being sent to the 
King’s Bench, held to be good; and this holding the 
Court of Chancery confirmed. See Wandesforde v. 
Carrick, L. R., 5 Irish Eq. 486. 

In Duke v. Palmer, 10 Rich. Eq. 380, a testator ap- 
pointed his wife and son executors, and gave to his 
wife several slaves during her life, and at her death to 
be sold and equally divided among his lawful heirs. 
The son alone qualified as executor, and afterward 
with his mother’s co-operation, sold one of the slaves 
for a full consideration. The mother survived eleven 
years thereafter. J/e/d, that one of testator’s heirs 
could not, after the mother’s death, set aside the sale 
as against a Lona fide purchaser of the slave from the 
original purchaser, but that his only remedy was 
against the executor for the proceeds of the sale. 

In Bazemore v. Davis, 48 Ga. 339, lands were held in 
trust for A. for life, and at her death to her children. 
The trustee sold and conveyed the whole estate, as 
trustee, A. entering on the deed a written consent to 
its execution. Held, that A. did not thereby forfeit 
her life estate in the premises, so that a right of action 
immediately accrued to the remaindermen. See also 
Champlin v. Champlin, 3 Edw. Ch. 571; Styer’s Ap- 
peal, 2 Grant’s Cas. 453; Loomis v. McClintock, 10 
Watts, 274; Bartles’ case, 6 Stew. Eq. 46; Greene v. 
Aborn, 10 R. I. 10. 

The court has no jurisdiction to order a sale before 
the time designated in the power, on the ground that 
it would be beneficial to the parties, Jobustone v. 
Baker, 8 Beav. 233; Bristow v. Skirrow, 27 id. 590; 
Blacklow v. Laws, 2 Hare, 40; Troy v. Troy, Busb. Eq. 
85; Simpson v. Cook, 24 Minn. 180; 27 id. 147; nor the 
Legislature, Rodman v. Munson, 13 Barb. 63; Ervine’s 
Appeal, 16 Penn. St. 256; see Clarke v. Hayes, 9 Gray, 
426; Mohr v. Porter, 51 Wis. 504; Forster v. Forster, 
129 Mass. 564; Cooley's Const. Lim. (4th ed.) *97.—J. 
H. Stewanrr Rep. 

[See also 17 Am. Rep. 709; 13 id. 23; 25 Eng. Rep. 
792.) 

UNITED STATES CIRCUIT AND DISTRICT 

COURT ABSTRACT.* 

MORTGAGE—COVENANTS—AFTER-ACQUIRED TITLE— 
MARRIED WOMAN—CAPACITY TO CONTRACT—RULE OF 
PROPERTY—FOLLOWING STATE COURTS.—A mortgage 
containing covenants of general warranty will, as be- 
tween the mortgagor and mortgagee, pass an after-nc- 
quired title. Ricev. Kelso, 7 N. W. Rep. 3; 10 id. 335; 
Jones Mort., $$ 561. 682, 825, and cases cited. But this 
rule does not apply to covenants in the deed of a mar- 
ried woman, for they amount to nothing more than a 
release of dower,and do not estop her to claim an after- 
acquired interest. Bish. Mar. Wom., § 603; Childs v. 
McChesney, 20 lowa, 431; Towa Code, § 1987. There is 
upon the face of the mortgage no express statement 
that the wife shall be bound by the covenants con- 
tained therein. O’Neil v. Vanderburg, 25 Iowa, 104; 
Thompson vy. Merrill, 10 N. W. Rep. 796. In order to 
set aside a contract upon the ground of unsoundness of 
mind it must appear that there was a total deprivation 
of reason. Ex parte Barnsley, 3 Atk. 168; Stewart's 
Ex’r v. Lispenard, 26 Wend. 255. The more modern 
rule is that it is only necessary to show that the party 
executing the contract was of such weak and feeble 
mind as to be incapable of comprehending its nature. 
This rule is sometimes stated in another form, thus: 





*Appearing in 20 Federal Reporter. 





“To constitute such unsoundness of mind as should 
avoid a deed at law the person executing such deed 
must be incapable of understanding and acting in the 
ordinary affairs of life.’’ This statement of the rule is 
given in the opinion of the House of Lords in Ball vy. 
Marnin, 1 Dow. & C. 380, and is quoted with appar- 
ent approval by the Supreme Court of the United 
States in Dexter v. Hall, 15 Wall. 9. In the former of 
these cases the court below refused to charge that the 
unsoundness of mind must amount to idiocy; and this 
ruling was sustained first by the Court of King’s Bench 
in Ireland, afterward by the Exchequer Chamber, and 
finally by the House of Lords. The rule is thus stated 
in Dennett v. Dennett, 44 N. H. 581: “The question 
then in all cases where incapacity to contract from de 

fect of mind is alleged, is not whether the person's 
mind is impaired, nor if he is affected by any form of 
insanity, but whether the powers of his mind have 
been so far affected by his disease as to render him in 

capable of transacting business like that in question.” 
And again: ‘‘ Every person is to be deemed of unsound 
mind who has lost his memory and understanding by 
old age, sickness or other accident, so as to render him 
incapable of transacting his business and of managing 
his property. When it appears that a grantor has not 
strength of mind and reason to understand the nature 
and consequences of his act in making a deed, it may 
be avoided on the ground of insanity.’’ Re Barker, 2 
Johns. Ch. 232. In Converse v. Converse, 21 Vt. 168, it 
is said that a person is of unsound mind if “ the mind 
is inert, the memory is unable to recall and the mind 
to retain in one view all the facts upon which the 
judgment is to be formed for so long a time as may be 
required for their due consideration.” The rule as to 
the responsibility of alunatic or person non compos 
mentis upon his contracts, is the same in equity as in 
law; and if this court is bound to follow the ruling in 
Dexter v. Hall it is conclusive of the question now 
under consideration. It is insisted however thatadif- 
ferent doctrine has been established in this State by 
several decisions of its Supreme Court, and that these 
decisions constitute arule of property here, which this 
court should adhere to. Itistrue that the Supreme 
Court of this State has held that ‘* equity will not in- 
terfere to set aside a conveyance, on the ground of the 
insanity of the grantor, to one who shall have pur- 
chased in good faith, and for value, in ignorance of the 
mental condition of the grantor.’ Ashcraft v. De Ar- 
mond, 44 Iowa, 229. Andalso that “‘ persons of un- 
sound mind will be bound by their executed contracts, 
where such contracts are fair and reasonable, and 
were entered into by the other parties without knowl- 
edge of the mental unsoundness, in the ordinary course 
of business, and where the parties cannot be placed in 
statu quo.”” Abbott v. Creal, 56 lowa, 175; 8S. C., 9 N. 
W. Rep. 115. And see, to the same effect, Behrens v. 
McKenzie, 23 Iowa, 333. These cases undoubtedly hold 
a different doctrine from that laid down in Dexter v. 
Hall; and the question is whether they establish a 
rule relating to land titles within the State of lowa 
which this court should follow, notwithstanding acon 

trary decision by the Supreme Court of the United 
States. It istrue that where any principle of law es- 
tablishing a rule of real property has been settled in 
the State courts that rule will be applied by the Fed- 
eral courts within the same State; and it makes no 
difference whether such rule of property grows out of 
the Constitution or statutes of the State, or out of 
the principles of the common law adopted and applied 
to such titles. Jackson v. Chew, 12 Wheat. 153. It 
may be doubted whether the question here presented 
is not a question of equity law, and if it is, this court 
is not bound by the decision of the State court. Nev- 
es v, Scott, 13 How. 268; United States v, Howland, 
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4 Wheat. 115; Boyle v. Zacharie, 6 Pet. 658. The de- 
cisions of the highest court of a State may be said to 
constitute a rule of property when they relate to and 
settle some principle of local law directly applicable to 
titles. A rule of property is one thing; a rule respect- 
ing the validity of aclass of contracts which may or 
may not affect titles to property is another and a dif- 
ferent thing. It has been held that the Federal courts 
are not bound by the decisions of the State courts de- 
termining whether an instrument is a promissory note 
(Bradley v. Lill, 4 Biss. 473), and I suppose it would 
make no difference if such an instrument were secured 
by mortgage. The Federal courts would still maintain 
the right to decide for themselves all questions as to 
its validity, and its force and effect, except such as are 
determined by local statute. Again let us suppose that 
the State courts establish a rule respecting the right of 
purchasers and assignees of negotiable paper, which is 
contrary to arule upon the same subject established 
by the Supreme Court of the United States. It is 
well settied asa general proposition that this being a 
rule of general commercial law the Federal courts de- 
cide upon it for themselves. Would the rule be oth- 
erwise in acase where such an instrument happens 
to be secured by a mortgage? The case of Thomas y. 
Hatch, 3 Sumn. 170, is instructive upon the question, 
what is to be understood by the phrase ‘‘rule of prop- 
erty?’’ The case turned largely upon the construc- 
tion of a deed. The Supreme Court of the State 
(Maine) had in another.case construed the’same instru- 
ment; but Mr. Justice Story refused to adopt that 
construction, saying: “‘If this were a question of 
purely local law we should not hesitate to follow the 
decision of that learned court, for which we entertain 
the greatest respect. But the interpretation of a deed 
of this sort is in no just seuse a part of the local law. 
It must be interpreted everywhere in the same man- 
ner; that isto say, according to the force of the lan- 
guage used by the grantor, and the apparent intentions 
of the parties deducibletherefrom."’ Edwards v. Dav- 
enport. Cir. Ct., 8S. D. Iowa, May, 1883. Opinion by 
McCrary, J. 


TRADE-MARK—INFRINGEMENT—SIMILARITY—INTEN- 
TION TO DECEIVE.—The question to be considered in 
this case is whether the conduct of the defendant 
amounts to an infringement of the plaintiffs trade- 
mark, oran injury to his legal or equitable rights. As 
was well remarked by the Kentucky Court of Appeals 
in the case of Avery v. Mickle, *‘the object of the 
trade-mark law is to prevent one person from selling 
his goods as those of another, to the injury of the lat- 
ter and of the public.”’ It grew out of the philosophy of 
the general rule that every man should so use his own 
property and rights as not to injure the property or 
rights of another, unless some priority of right or 
emergency exists to justify a necessarily different man- 
ner of use. It istrue in this case that the trade-mark 
upon the tobacco of defendant is not a fuc simile of 
that upon the tobacco of plaintiff. If it was, it would 
of course be an infringement. They are not exactly 
similar. But to constitute an infringement exact simi- 
larity is not required; there may be an infringement 
without it. The Supreme Court of the United States 
in Gorham Co. y. White, 14 Wall. 511, declares: ** Two 
trade-marks are substantially the same in legal con- 
templation if the resemblance is such as to deceive an 
ordinary purchaser ’’— giving such attention to the 
same as such a person usually gives, and to cause him 
to purchase the one supposing it to be the other. The 
same court, in McLean v. Fleming, 96 U. S. 255, says: 
‘** Where the similarity is sufficient to convey a false 
impression to the public mind, and is of a character to 
mislead and deceive the ordinary purchaser in the ex- 
ercise of ordinary care and caution in such matters, it 





is sufficient to give the injured party a right to re- 
dress.”” Nor need the resemblance be such as would 
deceive persons seeing the two trade-marks. placed 
side by side (Manuf. Co. v. Trainer, 101 U. 8. 64), or 
such as would deceive experts, persons, because of 
their peculiar knowledge from their being wholesale or 
retail dealers, or in any other way specially conversant 
with the trade-mark simulated. But the tradesman 
brings his privilege of using a particular trade-mark 
under the protection of equity if he proves, orit is ap- 
parent or manifest to the court by inspection, that the 
representation employed bears such a resemblance to 
his as to be calculated to mislead the public generally, 
who are purchasers of the article, to make it pass with 
them fortheone sold by him. If the indicia or signs 
used tend to that result the party aggrieved will be 
entitled to an injunction. This principle is sustained 
by the cases above referred to; by Walton v. Crowley, 
3 Blatchf. 440; 2 Story Eq. Jur. 951; 2 Kent Comm. 
453, and a long and unbroken line of authorities, 
American and English. See also Filley v. Fassett, 44 
Mo. 173. Liggett & Myer Tobacco Co. v. Hynes. Dist. 
Ct., W. D. Ark., May, 1882. Opinion by Parker, J. 
EJECTMENT—POSSESSION OF DEFENDANT—TRESPASS. 
—Iin Arkansas, before the plaintiff can recover in 
ejectment, he must show that at the time of the com- 
mencement of the action the defendant was in posses- 
sion. Tyler Ej. & Adv. Enj. 472; Owen v. Fowler, 24 
Cal. 192; Owen vy. Morton, id. 873; Pope v. Dalton, 31 
id. 218; Williamson v. Crawford, 7 Blackf. 12; Pope v. 
Pendergrast, 1A. K. Marsh. 122. The mere act of cut- 
ting timber on land and hauling it offis not such pos- 
session of the land as will entitle the owner to main- 
tain ejectment against the trespasser, and occasional 
intrusions of this sort do not constitute possession, 
whether done under claim of title or not. Such acts 
are mere trespasses against the true owner, whoever he 
may be. * * * But it never was supposed that the 
hunter had possession of. the forest through which he 
roamed in pursuit of game; and no more can a wood- 
chopper be said to possess the woods in which he enters 
to cut logs. Thompson vy. Burhans, 79 N. Y. 93; Austin 
v. Holt, 32 Wis. 478, 490; Washburn vy. Cutter, 17 Minn. 
(Gil.) 8361; 3 Washb. Real Prop. 133, 134. There is noth- 
ing on the record to show the land is not susceptible of 
actual occupation, cultivation and improvement. The 
case is not within the rule of Ewing v. Burnet, 11 Pet. 
41, and Doorv. School District, 40 Ark. 237. Under the 
consent rule in the old form of the action of eject- 
ment the defendant was compelled to confess lease, 
entry and possession, or pay the costs of suit, and the 
plaintiff could bring another action (3 Bl. Comm. 205; 
Tyler Bj. 458, 472), and in many of the States, by stat- 
ute, actions of ejectment may now be brought against 
persons claiming title or interests in real property, al- 
though not in possession. Harvey v. Tyler, 2 Wall. 328, 
348; Tyler Ej. 458, 472. But neither of these rules, as 
we have seen, have application here. In this State a 
verdict and judgment in ejectment is final and conclu- 
sive on the title and right of possession put in issue by 
the pleadings. Where this is the rule it is difficult to 
perceive why the possession of the land by the defend- 
ant should be an indispensable prerequisite to the 
plaintiff's right to have the merits of their respective 
titles tried at law. It is probably another instance of 
the continuance of arule after the reason for it has 
ceased to exist, and after it has become an obstruction 
rather than an aid to the administration of justice. 
However this may be, the old rule is embedded in the 
statute law of this State, and the courts are powerless 
to change it. Ozark Land Co. v. Leonard. Cir. Ct., 


E. D. Ark., April, 1884. Opinion by Caldwell, J. 


CARRIER—BILL OF LADING—RESTRICTING LIABILITY 
—NEGLIGENCE.—In this case the bill of lading exempts 
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the vessel from liability for loss occasioned by ‘“ pi- 
rates, robbers, thieves, * * * or from any act, neg- 
lect or default of the master or mariners.’’ The de- 
fendant’s vessel was a general ship, and a common car- 
rier. The clause of the bill of lading exempting her 
from liability for any ‘‘act, neglect or default of the 
master or mariners”’ is therefore invalid, and affords 
no defenseif the loss was occasioned through their 
negligence. Railroad Co. v. Lockwood, 17 Wall. 357; 
Bank of Kentucky v. Adams Express Co., 93 U. 8. 174; 
The Hadji, 16 Fed. Rep. 861; 18 id. 459. It is not nec- 
essart to consider the conflicting views as to the ship’s 
liability under the exception of “thieves, robbers,” 
etc., that the theft had been committed by one of her 
own employees (Spinetti v. Atlas Steamship Co., 80 N. 
Y.71; Taylor v. Liverpool, etce., L. R.,9 Q. B. 546), 
nor what effect, in the consideration of that question, 
should be given to the principles laid down by the Su- 
preme Court in Railroad Co. vy. Lockwood; since J., 
who is satisfactorily shown to have committed 
the theft, was not at this time in the ship's employ, 
but had been previously discharged. The exception 
of loss by thieves or robbers is valid, unless it be shown 
that there was negligence on the part of the ship which 
contributed to the theft or facilitated it; and upon 
defendant’s proving that the theft was committed by 
a person not belonging to the ship, the burden of 
proof is upon the libellants to show to the satisfaction 
of the court that the loss might have been avoided by 
the exercise of reasonable and proper care on the part 
of the ship, and that the theft would not have occurred 
if such care had been exercised. If the carelessness of 
the ship was such as to invite the theft, or to make it 
easy, or if the attempt would not have been successful 
except through the lack of such watchfulness and care 
as Was reasonably incumbent upon those having charge 
of such treasure, then the loss must be held to be oc- 
easioned by the carrier's negligence and inattention to 
his duty, as well as through the direct acts of the thief. 
In Clark v. Barnwell, 12 How. 272, 281, the court say: 
‘** But if itcan be shown that it (the loss) might have 
been avoided by the use of proper precautionary meas- 
ures, and that the usua] and customary methods for 
this purpose have been neglected, they may still be 
held liable. It is competent for the libellants to show 
that the respondents might have prevented it (the loss) 
by proper skill and diligence in the discharge of their 
duties.”’ In Transportation Co. vy. Downer, 11 Wall. 
129, 153, the court say: “If the danger might have been 
avoided by the exercise of proper care and skill on the 
part of the defendant, it is plain that the loss should 
be attributed to the negligence and inattention of the 
company, and it should be held liable, notwithstand- 
ing the exception in the bill of lading.” See also Six 
Hundred and Thirty Quarter Casks of Sherry Wine, 
14 Blatehf. 517; Dedekam v. Vose, 3id. 44; Richards 
vy. Hansen, 1 Fed. Rep. 54, 63; The Invincible, 1 Low. 
224; The Montana, 17 Fed. Rep. 377. The Saratoga. 
Dist. Ct., S. D. N. Y., June, 1884. Opinion by 
Brown, J. 


CORPORATION—NOTICE TO STOCKHOLDERS; NOT TO 
CORPORATION.—A corporation can have no agents 
untilit is brought into existence, and after that it 
acts and becomes obligated only through the instru- 
mentality of its authorized representatives. Stock- 
holders cannot bind it except by their action at cor- 
porate meetings, and it is undoubted law that notice 
to individual stockholders is not notice to the cor- 
poration, and their knowledge of facts is not notice of 
them to the corporation. In re Carews, Act, 31 Beav. 
39; Union Canal Co. v. Loyd, 4 Watts & 8S. 393; Fair- 
field Turnpike Co. v. Thorp, 13 Conn. 182; The Ad- 
miral, 8 Law Rep. (N. S.) Mass. 91. Instances may 
occur where associates combine together to create a 











paper corporation, as a form or shield to cover a part- 
nership or joint venture, and where the stockholders 
are partners in intention. The liberal facilities of- 
fered by the statutes of many of our States for organ- 
izing such corporations are undoubtedly often utilized 
by those whose ouly object is to escape liability as 
partners by calling themselves stockholders or direct- 
ors. Where such a concernis formed, a court of 
equity might treat the associates as partners in fact, 
disregard the fiction of a corporate relation between 
them, and subject the title of the property transferred 
to itby the promoters to any equities which might 
have existed as against;them. The general rule which 
charges a principal with the knowledge of his agent ig 
founded on the presumption.that the agent will com- 
municate what it is his principal's interest to know 
and the agent’s duty to impart. Inthe language of 
Mr. Justice Bradley, the rule “is based on the princi- 
ple of law that it is the agent’s duty to communicate 
to his principal the knowledge which he has respect- 
ing the subject-matter of the negotiation, and the pre- 
sumption that he will perform that duty.”” The Dis- 
tilled Spirits, 11 Wall. 367. The rule has no applica- 
tion when anagent divests himself of his fiduciary 
character and becomes a contracting party with his 
principal, because there is no reason to presume that 
he will impart information which it is for his interest 
to suppress. ‘‘When a man is about to commit a 
fraud itis to be presumed that he will not disclose 
that circumstance to his colleagues.’’ Kennedy y. 
Green, 3 Mylne & K. 699. Accordingly it has been re- 
peatedly adjudged that a corporation will not be 
charged by the knowledge of a director in a transac- 
tion in which the director is acting for himself, be- 
cause he represents his own interests, and not those of 
the corporation. Com. Bank v. Cunningham, 24 Pick. 
270, 276; Housatonic & Lee Banks v. Martin, 1 Mete. 
308; Winchester v. Balt. & S. R. Co., 4 Md. 239; Seneca 
Co. Bank v. Neass, 5 Denio, 337; La Farge Fire Ins. 
Co. vy. Bell, 22 Barb. 54; Terrell v. Branch Bank of 
Mobile, 12 Ala. (N.S.) 502. Cir. Ct., N. D. New York. 
Davis Imp. Wrought Iron W. W. Co. v. Davis Wrought 
fron W. Co. Opinion by Wallace, J. 
JURISDICTION—U. 8. COURTS — ESTOPPEL DENY 
AFTER REMOVAL.— All the ‘circumstances neces- 
sary to confer jurisdiction, as provided in the first 
and second sections of the act of 1875, are found 
to exist in this case; the amount exceeds $500 and the 
parties are citizens of different States. Nothing more 
is required. Brooks v. Bailey, 9 Fed. Rep. 438; Pet- 
terson v. Chapman, 13 Blatchf. 395; Claflin v. Ins. Co., 
110 U.S. 81. The subsequent clause of the first sec- 
tion, which provides that “no civil suit shall be 
brought before either of said courts against any per- 
son by any original process or proceeding in any other 
district than that whereof he isan inhabitant, or in 
which he shall be found at the time of serving such 
process or commencing such proceedings,”’ does not 
limit the jurisdiction of the court but relates to the 
mode of acquiring it. It is intended for the protec- 
tion of the defendant and confers a privilege which he 
can waive by appearing without asserting it. Robin- 
son v. Nat. Stock-yard Co., 12 Fed. Rep. 361; Toland 
v. Sprague, 12 Pet. 300; Sayles v. N. W. Ins. Co., 
supra; Flanders v. A®tna Ins. Co., 3 Mas. 158; Gracie 
v. Palmer, 8 Wheat. 699; Kelsey v. Penn. R. Co., 14 
Blatchf. C. C. 89. If permitted to do so, the plaint- 


iff would undoubtedly have little difficulty in showing 
that the defendant is found within this district and is 
therefore in no position to claim the benefit of the 
privilege alluded to, but confining the case strictly to 
the stipulated facts it must be held that the defend- 
ant has waived any objection which it might have 
The jurisdiction of this court was invoked by 


taken. 
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the defendant and it should abide the result in a forum 
of its own seeking. Cir. Ct., N. D. New York, June 
6, 1884. Edwards v. Conn. Mut. Life ns. Co. Opinion 
by Coxe, J. 

EASEMENT—IMPLIED RESERVATION—DEDICATION TO 
PUBLIC.—At common law a dedication does not pass 
a fee or freehold in the soil, nor give any right to the 
profits of the soil. It only serves as an estoppel in pais 
to the owner of the soil to assert any rights of posses- 
sion inconsistent with the enjoyment of the uses to 
which the dedication was made. Washb. Easem. 220. 
A dedication may be made without writing by act in 
pais as well as by deed. Itis not at all necessary that 
the owner should part with the title which he has, for 
dedication has respect to the possession, and not the 
permanent estate. Its effect is not to deprivea party 
of his land, but to estop him, while the dedication 
continues in force, from asserting that right of exclu- 
sive possession and enjoyment which the owner of 
property ordinarily has. Where as in the case of a 
highway, the public acquire but a mere right of pas- 
sage, the owner, who makes the dedication, retains a 
right to use the land in any way compatible with the 
full enjoyment of the public easement. Id. 216; Hun- 
ter v. Trustees, 6 Hill, 411; Tallmadge v. East River 
Bank, 26 N. Y. 108; Dubuque v. Maloney, 9 Towa, 455. 
The public takes no more than the owner gives. 
Where a plat of land has been dedicated as a public 
square, the authorities of the town were prohibited 
from making use of the land for purposes inconsistent 
with its use as a public square. Abbott v. Mills, 3 Vt. 
521; State v. Catlin, id. 530; Pomeroy v. Mills, id. 279; 
Cincinnati v. White’s Lessees, 6 Pet. 431. It follows 
that the municipal authorities cannot deprive the 
owner of Jand, who has simply dedicated to the public 
an easement to pass over it, of any use of the land 
dedicated not inconsistent with the full enjoyment of 
the easement. Cir. Ct., E. D. Tenn., April, 1884. 
Stevenson v. Chattanooga. Opinion by Key, J. 


STATUTE OF FRAUDS—CONTRACT FOR SALE OF GOODS 
—MEMORANDUM.—The travelling agent of the defend 
ant company addressed to his principals an order, 
“send to C. W. S. Banks: terms net 30 days; freight 
allowed,” signed by him as agent and followed by a 
list of the merchandise desired, with prices and direc- 
tions for shipping, signed by Banks, the plaintiff. 
Held, that the paper was upon its face merely an 
order, and not a memorandum of sale signed by the 
defendant or his agent, within the terms of the stat- 
ute of frauds. There is no real question but that these 
instruments sufficiently set forth the terms of the sale, 
if they show a sale, nor but that the name of the 
agent is sufficiently signed to the memorandum, if it 
is a memorandum of a bargain of sale and he had au- 
thority to bind the defendant to a contract of sale. 
Drury v. Young, 58 Md. 546. The memorandum must 
set forth on its face enough to gather a contract of 
sale from, as against the party to be charged with the 
consequences of such acontract in the action. Hger- 
ton v. Mathews, 6 East, 307; Cooper v. Smith, 15 id. 
103; Bailey v. Ogden, 3 Johns. 399. This memoran- 
dum appears to be of an order, and not of a sale, and 
would so far as it shows for itself, failto make out a 
sale without acceptance of the order. Chit. Cont. 349. 
Cir. Ct., D. Vermont, March 20, 1884. Banks v. Harris 
Manf. Co. Opinion by Wheeler, J. (See 20 Fed. Rep. 
668, note; 47 Am. Rep. 532; 48 id. 110.—Eb.) 

DISEASE 


NEGLIGENCE— SPREADING — DAMAGES.— 


Defendaut took his children when they had whoop- 
ing-cough, a contagious disease, to the boarding-house 
of plaintiff to board, and by reason of his negligence 
her child, and the children of other boarders, con- 
tracted the disease, whereby she was put to expense, 





care and labor in consequence of her child’s sickness, 
and sustained pecuniary loss by reason of boarders be- 
ingkept away. Held, that defendant was liable for 
damages. The carrying of persons infected with con- 
tagious diseases along public thoroughfares, so as to 
endanger the health of other travellers, is indictable 
asa nuisance. Add. Torts, § 297; Rex v. Vantandillo, 
4 Maule & 8. 73. Spreading contagious diseases among 
animals by negligently disposing of, or allowing to es- 
cape, animals infected, is actionable. Add. Torts 
(Wood’s Ed.), 10, note; Anderson v. Buckton, 1 Stra. 
192. A person sustaining an injury not common te 
others by a nuisance is entitled to an action. Co. Litt. 
56a. Negligently imparting such a disease to a person 
is clearly as great an injury as to impute the having it; 
and negligently affecting the health of persons injuri- 
ously as great a wrong as so affecting that of animals. 
Cir. Ct., S. D. New York, July 5, 1884. Smith v. Baker. 
Opinion by Wheeler, J. 


>. EDGE—SECURITIES—REHYPOTHECATION BY BRO- 
KER.—Where the owner of securities pledges them 
with a stock-broker as collateral to a loan, the latter 
has no right to rehypothecate them in such a way that 
they cannot be restored to the owner upon payment 
of the loan, although both parties understood that the 
broker would have to use the securities to obtain the 
loan. Usage is inadmissible to destroy a contract. 
Cir. Ct., 8. D. New York, June 21, 1884. Oregon & 
Transcontinental Co. v. Hilmers. Opinion by Wal- 
lace, J. 

TRUST—DECLARATION OF —MANUAL DELIVERY.— 
In cases of declarations of trust and deedsof convey- 
ance or mortgage, when nothing further is expected to 
be done by the beneficiary or grantee to complete the 
transaction as a whole, a formal sealing and delivery, 
without an actual delivery to the other party, or toa 
third person for his use, will be sufficient to make the 
deed or declaration operative immediately, unless 
something else exist or be done to qualify such formal 
delivery. In Hope v. Harman, 11 Jur. 1097, Mr. Hope 
executed a deed to his nephew fora box of jewels, in 
the presence of a witness, who signed the attesting 
clause, ‘“‘signed, sealed, and delivered.’”’ The deed 
never went out of the possession of the grantor, and 
Lord Denman left it to the jury to say whether it had 
been duly executed and delivered with intent to oper- 
ate immediately, and the jury found that it had been. 
The instruction was held by the court in bane to have 
been correct. But declarations of trust are often sus- 
tained by much less regard to evidence of delivery 
than is required for establishing deeds of conveyance. 
Thus in Fletcher v. Fletcher, 4 Hare, 67, the testator 
by a voluntary deed, covenanted with trustees that in 
case A. and B., his two natural sons, should survive 
him, his executors and administrators should pay to 
trustees named £60,000 upon trust for them to be paid 
at 2l years ofage. He retained the deed in his pos 
session and told noone of it. By his will he be- 
queathed all his property in trust for his widow and 
other persons. The deed was found among his pa- 
pers. It was held by Vice-Chancellor Wigram that it 
created atrust for A. (who survived the grantor), 
though the trustee refused to sue at law; and that the 
retention of the deed in the grantor’s custody, and 
not communicating its existence to the trustee or 
cestui que trust, did not affect its validity. On the last 
point the vice-chancellor referred to Dillon v. Coppin, 
4 Myln & C. 660, and to Doe v. Knight,5 Barn. & C. 
671. This subject is discussed in Adams v. Adams, 21 
Wall. 185; in Bunn y. Winthrop, 1 Johns. Ch. 329; 
Souverbye v. Arden, id. 255; and in Lewin Trusts, 
152. Mr. Lewin, as quoted in Adams vy. Adams, gives 
the following rules on this subject: ‘On acareful ex- 
amination the rule appears to be, that whether there 
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was transmutation of possession or not, the trust will 
be supported, provided it was in the first instance per- 
fectly created. * * * It is evident that a trust is 
not perfectly created where there isa mere intention 
or voluntary agreement to establish a trust, the settler 
himself contemplating some further act for the pur- 
pose of giving it completion. * * * If the settler 
propose to convert himself into a trustee, then the 
trust is perfectly created, and will be enforced as soon 
as the settler has executed an express declaration of 
trust intended to be final and binding upon him, and 
in this case it is immaterial whether the nature of the 
property be legal or equitable. * * * Where the 
settler proposes to make a stranger the trustee, then 
to ascertain whether a valid trust has been created or 
not, we must take the following distinctions: If the 
subject of the trust be a legal interest, and one capable 
of legal transmutation, as land, or chattels, etc., the 
trust is not perfectly created unless the legal interest 
be actually vested in the trustee.’’ It seems to us that 
the deed in question, regarded merely as a declaration 
of trust, was clearly executed in a manner to fulfill all 
the requirements of such an instrument; though we 
are further of opinion that it was well and sufficiently 
executed and delivered as a deed of conveyance to 
transfer the legal title. Doe v. Knight, 5 B. & C. 671; 
Blight v. Schenck, 10 Penn. St. 285; Diehl v. Emig, 15 
P. F. Smith, 820. Cir. Ct., W. D. Penn., May 23, 1884. 
Linton vy. Brown’s Admrs. Opinion by Bradley, J. 





MICHIGAN SUPREME COURT ABSTRACT. 


INNKEEPER—BAGGAGE—GUEST DRUNK—PEDDLER— 
NOTICE.—An innkeeper’s liability for a guest’s bag- 
gage is not diminished, but rather increased, by the 
fact that the guest has got too drunk at his ‘bar to 
take care of it himself. A guest’s obligation to notify 
the innkeeperif he has property of extraordinary 
value in his baggage does not attach to a peddler stop- 
ping at an inn with his pack, or with the usual ap- 
purtenances of his business. So held in the case of a 
peddler who put up at an inn with a comrade, each 
having a valise and a small box, their baggage amount- 
ing to upwards of $300, and whose goods and valise 
were taken while in the landlord’s care. Rubenstein v. 
Cruikshanks. Opinion by Sherwood, J. (21 Eng. 
Rep. 561.) 

[Decided June 18, 1884.] 


TowN— DIVIDED— DEBT — MANDAMUS.— Where a 
township is divided into two parts, one part taking a 
new name and the other retaining the old name, the 
latter still exists as the old township, and is charge- 
able with its obligations, and a writ of mandamus will 
issue to compel it to meet them. Courtright v. Brooks 
Township. Opinion by Cooley, C. J. (See 11 Am. Rep. 
602; 21 Eng. Rep. 267.—Eb.) 

[Decided June 18, 1884.] 


HIGHWAY—LIABILITY OF COMMISSIONER — ABUT- 
TING OWNERS — DAMNUM ABSQUE INJURIA—“ WIL- 
FULLY.’’—(1) A commissioner of highways, or an over- 
seer acting under his direction, incurs no liability to 
abutting owners, if in the proper exercise of his law- 
ful discretion, and for the sole purpose of improving 
the highway, he runsa ditch in front of their premi- 
ses which they have to bridge in order to reach the 
road. The injury, if any, which a lawfully constructed 
ditoh occasions an abutting owner, is damnum absque 
injuria. Acts done by authority of a valid statute, 
and with reasonable care, will not support any liabil- 
ity for resulting damage. (2) Abutting owners have 


the right of access to the highway, and one who has 
been cut off therefrom by the running of a ditch, or 
the improvement of the road, may bridge the ditch, 





or grade the approach to his premises; but in so do- 
ing he must not obstruct the ditch or the way. (3) It 
is ** wilfully’ obstructing a public ditch for one who 
knows its character to purposely and perversely fill it 
up in a permanent way, even though his object is to 
obtain access from his lands to the highway, and the 
act is done under a mistaken notion of his rights. The 
word *‘ wilfully,”” when used to denote the intent with 
which an act is done, is a word which is susceptible of 
different significations, depeuding upon the context 
in which itis used. It isemployed in penal statutes 
more frequently to distinguish between those acts 
which are intentional and by design and those which 
are thoughtless or accidental. It may sometimes 
mean corruptly or unlawfully, or again designedly or 
purposely, with an intent to do some act in violation 
of the law. Com. v. Bradford, 9 Metc. 270; Com. y. 
Brooks, 9 Gray, 303; Com. v. McLaughlin, 105 Mass. 
463. Sometimes it is used as implying an evil intent 
without justifiable excuse. 1 Bish. Crim. Law, § 421; 
State v. Abram, 10 Ala. 928; McMauus v. State, 36 id. 
285; Com. v. Kneeland, 20 Pick. 206; United States v. 
Three Railroad Cos.,1 Abb. 196; State v. Preston, 34 
Wis. 675; 47 Am. Rep. 311. Commissioners v. Ely. 
Opinion by Champlin, J. 

[Decided June 18, 1884.] 


—_——_¢—____ 


NEBRASKA SUPREME COURT ABSTRACT. 


GUARDIAN AND WARD—JURISDICTION —SALE OF 
INFANT'S ESTATE — SETTLEMENT — RATIFICATION — 
LIMITATION.— When a petition for the appointment 
of a guardian for a child six or seven years of age was 
signed in the name of the child, and a guardian was ap- 
pointed and gave bond, etc., held, sufficient to give the 
court jurisdiction. When the records of the Probate 
Court showed a license to a guardian to sell the real 
estate of his ward,a sale and confirmation thereof, 
and the execution of a deed to the purchaser, it will be 
presumed twenty-two years afterward,in an action by 
the ward to recover the land, that the necessary steps 
were taken to procure the issuingofthe license. Bank 
of United States v. Dandridge,12 Wheat. 70; Coombs v. 
Lane, 4 Ohio St. 112; Ward v. Barrows, 2 id. 241; 
Tecumseh Town-site Case, 3 Neb. 284. This doctrine 
is peculiarly applicable to a new State, where from 
lack of conveniences, and from the ease with which 
access may be had to them, papers cannot or at least 
are not, as carefully preserved as in older communi- 
ties. This consideration with others led to the incor- 
poration into both our Constitutions of the clause re- 
quiring sales of real estate by executors, administra- 
tors, and guardians to be licensed by the judge of the 
District Court. We therefore hold that in the absence 
of proof tothe contrary the issuing of license to sell 
real estate presupposes the existence of the necessary 
steps to authorize its issue. See Grignon v. Aster, 2 
How. 339; Thompson y. Tolmie, 2 Pet. 162; Ballow v. 
Hudson, 13 Gratt. 672; McPherson y. Cunliff, 11 S. & 
R. 422; Lalanne v. Moreau, 13 La. 433. A settle- 
ment by a ward after he comes of age with his guard- 
ian, acceptance of the proceeds of sales made by him, 
and discharge of the guardian and sureties on his 
bond, is a ratification of his acts. No action can be 
maintained by award to recover lands sold by his 
guardian unless the action is commenced within five 
years next after the ward comes of age. It is claimed 
on Didier’s behalf that the five-years’ limitation of the 
decedents’ act only applies in case the sale was valid. 
There would seem to be no necessity for a statute of 
limitations to protect a title valid in itself. The stat- 
ute without doubt, was intended to apply to all sales 
made by a guardian,executor,or administrator. Spencer 
v. Sheehan, 19 Minn. 338 (Gil. 292); Miller v. Sullivan, 4 
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Dill. 340; Good v. Norley, 28 Iowa, 188. This case was 
overruled in Boyles v. Boyles, 37 id. 592; but in our 
view the opinion in 28 id. is the better law. Holmes 
v. Beal, 9 Cush. 223; Norton v. Norton, 5 id. 524; 
Arnold vy. Sabin, 1 id. 525; Howard v. Moore, 2 Mich. 
226; Coon v. Fry, 6 id. 506. Seward v. Didier. Opinion 
* by Maxwell, J. 

[Decided May 27, 1884.] 


LIMITATIONS—PROMISE TO PAY — REVIVES— RIGHT 
TO OPEN AND CLOSE.—(1) A writing signed by the party 
as follows: ‘I am sorry that you have had to pay the 
notes of Frank Pillond and myself, upon which you 
were surety for us. I cannot at this time pay you the 
money, but propose to pay you my share, which Iam 
told is about $413. [hope to be able to pay you soon, 
but will let you know ina few days what Ican do,’ 
held to take the debt out of the statute of limitations. 
(2) A partial payment, acknowledgment of the debt, 
or promise to pay, made after the debt is barred, will 
revive it. (3) A defendant is not entitled to the open- 
ing and closing on a trial, unless he by his answer, ad- 
mits the allegations of the plaintiff's petition, and re- 
lies entirely upon an affirmative defense. Rolfe v. 
Pillond. Opinion by Reese, J. [(1) See 35 Am. Rep. 
576; 30 Eng. Rep. 207. (2) 22 Eng. Rep. 739.—Eb.] 
[Decided May 28, 1884.] 


JOINT-STOCK COMPANY — ORGANIZATION TO SELL 
TOWN LOTS—DEED.—Certain owners in severalty ofa 
tract of land laid the same off into a town-site, and 
organized acompany to sell the lots. There was no 
conveyance to the company of the interests of the sevy- 
eral owners of the land, but each shareholder received 
his quota of stock, and the articles of the association 
provided that deeds for lots sold were to be executed 
by the president and secretary. Held (1) tobe a joint- 
stock company ; (2) that as each partner had author- 
ized a conveyance by the president and secretary, his 
title passed by such deed. In Fereday v. Wightwick, 
1 Russ. & M. 45, it is said that all property acquired 
for the purpose of a trading concern, whether of a 
personal or real nature, is to be considered gs partner- 
ship property, and is to be applied accordingly in satis- 
faction of the demands of the partnership. Fall River, 
etc., Co. v. Borden, 10 Cush. 458. But it is said that 
there has been no conveyance of the legal title by the 
individual members of this company; hence they still 
hold the legal title to said lots. Real property ac- 
quired with partnership funds for partnership pur- 
poses is regarded in equity as personal estate, so far as 
the adjustment of partnership rights and payment of 
partnership debts are concerned. In the view of a 
court of equity it is immaterial in whose name the 
legal title to such property may be taken, whether in 
the name of one or all the partners, as the person 
holding the legal title does so for copartnership pur- 
poses. Dupuy v Leavenworth, 17 Cal. 263: Buckley v. 
Buckley, 11 Barb. 45; Kendall v. Rider, 35 id. 100. In 
Fowler v. Bailey, 14 Wis. 140, it issaid: ‘‘Itis a fa- 
tniliar principle of the law of partnership that when 
partners intend to give real estate the character of 
partnership property, and when they use it and treat 
it as such, then it will like all other assets of the firm 
be applied to the payment of the partnership debts, 
notwithstanding the paper title may happen to be in 
one partner, or appear to be in all as tenants iu com- 
mon.” Fairchild v. Fairchild, 64 N. Y. 471. But 
while real estate purchased with partnership funds 
and held as partnership property will be listed as per- 
sonal property, yet ordinarily in the absence of ex- 
press authority, one partner cannot convey the whole 
title to real estate unless the entire title is vested in 
him. Chester v. Dickerson, 54 N. Y. 1; Van Brunt v. 
Applegate, 44 id. 544. But an absent partner may be 
bound by a deed executed by a copartner in the firm 





name, if there was either a previous parol authority or 
a subsequent parol adoption of the act. 3 Kent Com. 
48; Skinner v. Dayton, 19 Johns. 513; Cady v. Shep- 
herd, 11 Pick. 405, 406; Bond v. Aitkin, 6 Watts & S. 
165. And a deed executed by a partner in the firm 
name is effectual to convey all his interest. Clement 
v. Brush, 3 Johns. Cas. 180; McBride v. Hagan, 1 Wend. 
826; Nunnely v. Doherty, 1 Yerg. 26; Waugh v. Car- 
riger, id. 81; Morris v. Spence, 4 Harr. (Del.) 428; 
Jackson v. Stanford, 19 Ga. 15. Therefore had each 
partner executed deeds in the firm name, without au- 
thority from his copartners, to purchasers of lots, the 
purchasers would have acquired the title of all the 
partners. The same result would follow from the ex- 
press authority from such partner, conferred upon 
the president and secretary, to execute deeds in the 
name of the copartnership. That this authority was 
given, not only in the articles of association, but by a 
separate irrevocable power of attorney by each stock- 
holder and wife, isclearly established. Batty v. ddams 
Co. Opinion by Maxwell, J. 

[Decided May 29, 1884.] 


—_—~——— 
MISSOURI SUPREME COURT ABSTRACT.* 


ECCLESIASTICAL LAW—DECISIONS OF CHURCH CON- 
CLUSIVE--LIBEL-—-CONSTITUTIONAL LAW--PUBLICATION 
OF LIBEL.—(1) It is the established doctrine that in 
matters purely ecclesiastical, not affecting property 
rights, the decisions of the proper church judicatories 
made in good faith are conclusive upon civil tribunals. 
The provision of the Constitution (§ 10, art. 11) that the 
courts of justice shall be open to every person, and cer- 
tain remedy afforded for every injury to person, prop- 
erty or character, in no manner alters this rule. It 
means only that for such wrongs as are recognized by 
the law of the land the courts shall be open and afford a 
remedy. Harmon v. Dreher, 1 Speers Eq. 87; Robert- 
son v. Bullions, 9 Barb. 1384; Shannon v. Frost, 3B. 
Monr. 261; German Reformed Church vy. Seibert, 3 
Penn. St. 282; State ex rel. v. Farris, 45 Mo. 183; Wat- 
son v. Garvin, 54 id. 364. (2) The plaintiff, a member 
of the Presbyterian Church, was tried by a session of 
the church in his absence, and without notice to him, 
upon a charge preferred by the pastor, who was a 
member of the session, that plaintiff had made false 
and defamatory statements concerning the pastor, and 
he was excommunicated by resolution of the session. 
Held, that unless the charge was false, and the mem- 
bers of the session maliciously, falsely or colorably 
made the proceedings against plaintiff a pretense for 
covering an intended scandal, they had not laid them- 
selres open to action for libel. Farnsworth v. Storrs, 
5 Cush. 412; Streety v. Wood, 15 Barb. 105; Shurtleff 
v. Stevens, 51 Vt. 514; S. C.,31 Am. Rep. 698. And the 
burden of proving express malice is upon the plaintiff. 
Shurtleff v. Stevens, supra; Town. Sland. 386; 2 Add. 
Torts, 931; Bradley v. Heath, 12 Pick. 163; Van Wyck 
v. Aspinwall, 17 N. Y. 190; Lewis v. Chapman, 16 id. 
369; Vanderzee v. McGregor, 12 Wend. 545; Klink v. 
Colby, 46 N. Y. 427; S. C., 7 Am. Rep. 360. (3) The 
clerk of the session entered the resolution of excom- 
munication and a preamble accompanying it upon the 
minute book of the session, exhibited them to mem- 
bers of the session for their signature, and sent plaint- 
iffa written copy, and the pastor read both preamble 
and resolution to the congregation in church. Held, 
that these acts did not of themselves amount to a pub- 
lication of a libel, or furnish a foundation foran action 
against either clerk or pastor. Landis v. Campbell. 
Opinion by Henry, J. ( [1] See Isham v. Fullager, 14 
Abb. N. C. 363.—Epb.) 


*To appear in 70 Missouri Reports. 
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CARRIER — RESTRICTING LIABILITY — DUTY AS TO 
PROVIDING TRANSPORTATION.—(1) A contract by which 
a common carrier undertakes to relieve himself of all 
liability for damages occasioned by any delay in trans- 
portation and to impose them upon the shipper, will 
be effectual to protect the carrier only against the con- 
sequences of delays not caused by his own negligence. 
Harvey v. Railroad Co., 74 Mo. 541; Sturgeon v. Rail- 
road Co., 65 id. 569; Rice v. Railroad Co., 63 id. 314; 
St. Louis, K. C. & N. Ry. Co. v. Cleary, 77 id. 634. (2) 
It is the duty of a common carrier to provide sufficient 
facilities and means of transportatiou for all freight 
which it should reasonably expect will be offered, but 
it is not bound to provide in advance for extraordi- 
nary occasions, nor for an unusual influx of business 
which is not reasonably to be expected. (3) If he re- 
ceive property for transportation without any agree- 
ment to the contrary, he thereby undertakes to carry 
and deliver it within a reasonable time, regardless of 
any extraordinary or unexpected pressure of business 
upon him. Dawson v. Chicago & Alton R. Co. Opin- 
ion by Hough, C. J. 


MUNICIPAL CORPORATION—NUISANCE — POWER TO 
ABATE.—Power conferred upon a municipal corpora- 
tion to abate nuisances is conferred for the public 
good, and not for any private corporate advantage, 
and for the failure of its officers to properly exercise 
the power the municipality is not liable. Citing Mur- 
taugh v. St. Louis, 44 Mo. 479. Armstrong v. City of 
Brunswick. Opinion by Norton, J. 


CONTRACT—PARENT AND CHILD— SERVICES REN- 
DERED—PROVISION IN WILL.—(1) Valuable services 
which would as between strangers raise an implied 
promise to pay for them, when performed for a person 
in loco parentis will not of themselves have that ef- 
fect; and this whether they are performed wholly 
during minority or partly after majority. Guenther 
v. Birkicht, 22 Mo. 439; Hart v. Hart, 41 id. 431; 
Smith v. Myers, 19 id. 443. (2) In an action against the 
estate of a deceased person for services performed for 
him during his life-time, held, that his will making 
provision for the plaintiff was properly admitted in 
evidence as corroborative of the claim made in defense 
that the position of plaintiff was that of a member of 
the family of the deceased, and as bearing upon the 
supposed undertaking to pay wages for his services. 
Cowell vy. Roberts. Opinion by Martin, Comr. 


———__@ 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 

WILL—GIFT—PER CAPITA.—In this case the words of 
the willare: ‘‘The residue and remainder of the prop- 
erty left by my said wife shall be equally divided 
among my brothers and sisters and their heirs, after 
having paid the two last named legacies.’” The argu- 
ment of the appellant is that this is a gift to a class; 
that only those of the class take who survive the testa- 
tor; and that the words “and their heirs” are words 
of limitation, and were used to express the intention 
of the testator to give the absolute property. The ar- 
gument of the appellees is, that by the use of the plu- 
ral word “‘sisters’’ the testator must have intended 
not only his sister who was living, but his sisters who 
had deceased; and as these last could not take, the 
testator intended that their heirs should take the 
shares appropriate tothem in the division. This ques- 
tion is one of difficulty, but weare inclined to the 
view of the appellees, for the reasons given in Gow- 
ling v. Thompson, L. K., 11 Eq. 336. Seealso Barnaby 
v. Tassel], id. 363; In re Sibley’s Trust, 5 Ch. 


D. 494; 22 Eng. R. 246; Widgen v. Mello, 23 Ch. D. 737; 








Davis v. Taul, 6 Dana, 51; Richey v. Johnson, 30 
Ohio, 288. Huntress v. Place. Opinion by Field, J. 
(Decided June, 1884.] 


CONVERSION—INSTRUCTIONS--EXCEPTION TO CHARGE. 
—The auditor’s reports find that the defendant con- 
verted to his own use the chattels specified in the dec- 
laration, and that he ‘‘ owes the plaintiff upon the va- 
rious items of account the sum of money respectively 
opposite each item,” setting forth a sum certain in re- 
spect of each. These words plainly import that the 
goods belonged to the plaintiff; and the objection that 
the auditor does not find that fact in terms, and that 
his phraseology is inapt, is too retined, even if it were 
open here upon exceptions to the refusal to recommit 
or to the admission of the reports in evidence. But- 
terworth v. Western Assur. Co., 152 Mass. 489. Or to 
the refusal to rule upon the sufficiency of the plaint- 
iff's evidence to maintain the action, or to directa 
verdict before the whole testimony was closed on both 
sides. Wetherbee v. Potter, 99 Mass. 354; Kingsford 
v. Hood, 105 id. 495. At the close of the argument for 
the defendant his counsel presented twenty-three re- 
quests for instructions, but the court declined to rule 
upon them on the ground that they were not seasonably 
presented, at the same time saying, that at the close 
of the charge, the counsel could ask for such further 
instructions and except to such parts of the charge as he 
saw fit. At the end of the charge the court reported 
that if there were matters which counsel conceived 
had been omitted, they might call attention to them. 
This course was exactly in accordance with the decis- 
ion in Ela v. Cockshott, 119 Mass. 416, 418, as generally 
understood and acted upon. We do not see sufficient 
reason for disturbing the now settled practice which 
leaves it within the discretion of the court, when a 
multitude of requests are presented after the argu- 
ments have begun, to throw the burden on counsel of 
calling attention to points not dealt with, at the end of 
the charge, with the right of course to except to such 
portions of the charge as they deem erroneous. The 
defendant’s general exception to the charge, without 
pointing out particulars, was bad. Curry vy. Porter, 
125 Mass. 94. McMahon v. O'Connor. Opinion by 
Holmes, J. 

[Decided May, 1884.] 


WILL—MARRIED WOMAN—REVOCATION—SUBSEQUENT 
MARRIAGE.—It has been settled at common law that 
the marriage of a femme sole revokes her will. In case 
of a man it is equally well settled that marriage alone 
does rot revoke his will, but that marriage and the 
birth of a child do. 1 Jar. Wills, 122; Warner v. Beach, 
4 Gray, 162. If we were under no restraint, we might 
well hesitate to hold that since testamentary capacity 
has been given to women, her will made when sole 
should be revoked only by marriage and the birth of 
a child, as in case of a man, for the sake of uniformity 
only, when we are inclined to think a better rule 
would be that in case of a man his will should be re- 
voked by marriage alone. But such a rule can only be 
introduced by the Legislature. In England, by 1 Vic., 
ch. 26, § 18, andin many of the States in this country, 
it has been provided by statute that the wills of both 
men and women shall be revoked by marriage. See col- 
lection of statutes in 1 Jar. Wills, 122, notes to Bige- 
low’s ed. But we are of opinion that the question now 
before us has been so far settled by statute as not to 
admit of change by construction. KR. S., ch. 127, § 8, 
after providing that no will shall be revoked unless by 
burning, tearing, etc., or some other writing executed 
in the manner required in the case of a will, goes on 
as follows: ‘‘ But nothing contained in this section 
shall prevent the revocation implied by law from sub- 
sequent changes in the condition or circumstances of 
the testator.’ Itis not apparent that an entire revo- 
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cation by implication of law results from any change 
of condition or circumstances except that of a subse- 
quent marriage. See discussionin Warner v. Beach, 
4 Gray, 162. This clause as to implied revocations was 
first introduced in the Revised Statutes, ch. 62, § 9. 
The other provisions as to revocation were substan- 
tially taken from section 2 of chapter 24, of the acts of 
1783. The commissioners in their note to this section 
say: “The clause as to implied revocation recognizes 
and adopts the existing law as established and under- 
stood among us.”’ And their further discussion of this 
subject shows clearly that they had in mind the rule 
of the common law, that in case of a man, marriage 
and the birth of a child, and in the case of a woman, 
marriage alone, revoked a will previously made. We 
are of opinion that this provision, as to implied revo- 
cations,from its language and the reasons given for its 
introduction, has substantially the force of an express 
enactment of the rules of the common law, which we 
are not at liberty to change, even if the reason for the 
rule, in case of a woman, no longer exists. This was 
the view taken in Brown v. Clark, 77 N. Y. 569, upon a 
similar question under astatute of New York. We 
are therefore of opinion that the will of Susan E. Ham- 
mond was not properly admitted to probate. Swan v. 
Hammond. Opinion by Colburn, J. 

[Decided Oct. 24, 1884.] 


CORPORATION—BENEVOLENT-—SUSPENSION OF MEM- 
BER—NOTICE.—The plaintiff objects that the notice of 
his suspension was invalid, because it contained only 
a printed fac simile of the seal of the lodge, and the 
constitution of the defendant required that it be un- 
der the seal of the lodge. The provisions of the consti- 
tution are not fully set out, and we are therefore una- 
ble to determine whether, by the constitution, the 
presence of the seal is made any thing more thana 
matter of form, or whether a printed fuc simile of the 
seal is not what was intended. There is no evidence 
that Karcher was misled by the notice, or that it was 
not in all respects as effectual in giving him informa- 
tion as if it had contained an actual impression of the 
seal of the lodge. So far as appears, this defect in the 
notice, if it was a defect, wasimmaterial. As the con- 
stitution and by-laws of the defendant, or of the Golden 
Rule Lodge, are not fully set out, we cannot construe 
them, but it appears that Karcher was a member of 
that lodge, and was ‘‘suspended in usual form;”’ and 
it must be assumed that this was done according to the 
rules of the lodge, and that as a member he was sub- 
ject to these rules. The evidence offered amounts to 
this, that the lodge, in good faith, and in the manner 
prescribed by its rules, suspended Karcher for a cause 
which unexplained warranted suspension, but for 
which his illness was a justification. It was his duty 
to exhaust the remedies provided by the society of 
which he was a member, before appealing to the 
courts. Chamberlain v. Lincoln, 129 Mass. 70. He was 
suspended by the tribunal which he had chosen to de- 
termine the question according to rules to which he 
assented in becoming a member, and he received 
notice of the proceedings. The action of this tribunal, 
according to its rules, on a question which it had au- 
thority to decide, honestly taken, after the requisite 
notice to him, cannot be collaterally reviewed in this 
suit, on the ground that facts existed which, if brought 
to the notice of the tribunal, would have warranted or 
required a different decision. Grosvenor v- United 
Society, 118 Mass. 78; Dolan v. Court Good Samari- 
tan, 128 id. 437. Karcher v. Supreme Lodge Knights 
of Honor. Opinion by Field, J. (See 15 Am. Rep. 24; 
67 How. Pr. 38: 27 Eng. R. 595.—Eb.) 

[Decided June, 1884.] 


JURISPICTION—FOREIGN CORPORATION—SERVICE ON 
—ASSIGNMENT OF LETTERS-PATENT.—-In this Common- 





wealth a foreign corporation, unless jurisdiction is 
given over it by statute, or unless it voluntarily ap- 
pears, cannot be sued at law except by means of an at- 
tachment of its property. Andrews v. Michigan Cen- 
tral Railroad, 99 Mass. 534; National Bank of Com- 
merce v. Huntington, 129id. 444. The service of pro- 
cess in this suit was not a legal] service upon the cor- 
poration, as there is no statute authorizing such a ser- 
vice; at the most it was only equivalent to notice of 
the suit. It seems that the law is otherwise in Eng- 
land and in some other jurisdictions. Newby v. Von 
Oppen & Colt Manuf. Co., L. R., 7 Q. B. 293; 1 Eng. 
R. 323; Baltimore & Ohio Railroad v. Wightman, 29 
Gratt. 431. A corporation may be decreed specifically 
to perform acontract. Jones v. Boston Mill Co., 4 
Pick. 507. And this court has jurisdiction in equity to 
compel the assignment of letters-patent. Binney v. 
Annan, 107 Mass. 94. It does not appear that the per- 
sonal chattels cannot be replevied, and as they are 
within the Commonwealth, if they are in the posses- 
sion of any one, they must be in the possession of some 
person within the Commonwealth, who could be 
served with process and compelled to deliver up the 
chattels if the plaintiffs are entitled to the possession 
of them. No such person has been made a party de- 
fendant. Sofaras the billasks foran assignment of 
letters-patent it asks for a personal decree against the 
defendant. Whatever may be the extent of the juris- 
diction of the court over all property and all persons 
within the,;Commonwealth, it has never been held to 
extend toa foreign corporation, not made by statute 
amenable to process, for the purpose of compelling it 
specifically to perform a contract by executing a writ- 
ten assignment of letters-patent, anless the corpora- 
tion voluntarily submits itself to the jurisdiction. 
The rights conferred by letters-patent have no special 
locality within the Commonwealth; they exist as well 
in Maine, where the corporation was created, as in 
Massachusetts. Carver v. Peck, 151 Mass. 291. We 
think this case is not within the purview of the Public 
Statutes, ch. 141, § 22; and that the bill must be dis- 
missed. Spurr y. Scoville. 3 Cush. 578; Moody v. Gay, 
15 Gray, 457; Felch v. Hooper, 119 Mass. 52; Walling 
v. Beers, 120 id. 548: Kansas Construction Co. v. To- 
peka Railroad, 155 id. 34. Desper v. Cont. Water Meter 
Co. Opinion by Field, J. (See 15 Eng. R. 270.) 
(Decided June, 1884.] 


——_____——_ 


COURT OF CHANCERY AB- 
STRACT.* 


NEW JERSEY 





SURETY—ENTITLED TO INDEMNITY—SUIT TO COMPEL 
PRINCIPAL TO PAY.—As a general rule, all that the 
surety is entitled to against the principal debtor is in- 
demnity ; in other words, to be made whole. If he pays 
less than the full amount due, or in depreciated cur- 
rency, all he can recover is what he paid, or the value 
of what he gave in satisfaction. He hasaright to be 
reimbursed, but to nothing more. Burge Sur. 359; 2 
Dan. Neg. Inst., § 1542; Snyder v. Blair, 6 Stew. Eq. 
208. In Fowler vy. Strickland, 107 Mass. 552, it was 
held that an accommodation indorser has the same 
right to purchase paper on which he is liable that any 
other person has, and that in case he become the pur- 
chaser of such paper, he is entitled to recover the full 
amount due without regard to what he paid for it. 
The surety being entitled to nothing but indemnity, it 
follows necessarily from this limitation of his right 
that until he has paid something for his principal 
debtor he has no right to demand any thing of him ex- 
cept that he pay his debt to their common creditor. 
This right he may enforce in equity. After the debt 





*Appearing in 38 N. J. Eq. Reports. 
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for which he is liable becomes due, and after his prin- 
cipal has made default, the surety may maintain a suit 
in equity to compel his principal to pay his debt. 
Trick v. Black, 2 C. E. Gr. 189; King v. Baldwin, 2 
Johns. Ch. 554. Equity gives this remedy to the surety, 
because, as was said by Lord Keeper North, it is 
unreasonable that aman should always have such a 
cloud hang over him. Ranelaugh v. Hayes, 1 Vern. 189. 
But this is his onlyremedy. Until he pays something 
his principal is under no liability to him, and owes 
him no duty except to pay his debt to their common 
creditor. Delaware, etc., R. Co. v. Oxford Iron Co. 
Opinion by Van Fleet, Vice-Chancellor. 


INSURANCE —ASSESSMENTS—BY-LA WS—REINSTATING 
MEMBER.—The by-laws of an unincorporated mutual 
insurance association provided that in case a member 
had, for failure to pay an assessment promptly, been 
dropped from the association by the secretary, the 
board of directors should have power to reinstate him 
on his presenting to them a reasonable excuse for such 
failure, and paying the sum in arrear. A member 
being delinquent, appeared before them and offered a 
sufficient reason for his delinquency, and the board re- 
fused to reinstate him, because they alleged that his 
health was then precarious. He died very soon after- 
ward. Held, that this court might, after his death, 
examine into and determine the adequacy of the rea- 
son 80 offered, and in a proper case compel the associa- 
tion to pay the amount of insurance to which the de- 
linquent’s widow is entitled. Van Houten v. Pine. 
Opinion by Runyon, Chancellor. 


WILL—POWER OF SALE—EQUITABLE CONVERSION.— 
A testator by his will provided as follows: “On the 
death of my said wife I dogive, devise and bequeath 
all my estate, both real and personal, to my executors 
hereinafter named, in trust, nevertheless, for the fol- 
lowing use and purpose, that is, in trust for my chil- 
dren, to be divided among them, share and share 
alike, as follows: To my sonsI direct my said execu- 
tors to pay their respective shares as they arrive at 
the age of twenty-one years; the respective shares of 
my daughters I do order and direct my said executors 
to holdin trust to pay to them, respectively, the in- 
come arising from their respective shares, in half- 
yearly payments during their natural lives, free from 
the control of any person or persons whatsoever, and 
to their own and sole use; and on the death of either 
of my said daughters, to pay the share of such deceased 
daughter to her heirs at law.” Held, that it was quite 
clear that the testator intended that the land should 
be converted into money. The fee is given to the ex- 
ecutors. The real and personal estate are blended to- 
gether in the disposition of them, and the executors 
are to divide them among the children — to pay the 
sons their shares and the daughters the income of 
theirs for life. The direction to pay the sons’ shares 
implies a direction to convert, and so of the direction 
to pay the income of the daughters’ shares; it implies 
a direction to invest, which involves the necessity of 
converting the land. The following cases are in point: 
Van Ness v. Jacobus, 2 C. E. Gr. 153; Wurts v. Page, 
4id. 365; Haggerty v. Lanterman, 3 Stew. Eq. 37; Za- 
briskie v. M. & E. R. Co., 6 id. 22. The executors un- 
doubtedly have the power to sell. Belcher v. Belcher. 
Opinion by Runyon, Chancellor. 


MARRIAGE—DIVORCE—DESERTION.—On April 21, 
1879, a husband so grossly abused his wife that she 
went to her parents’ home. The next day he followed 
her there, and calling her out of the house, shot her. 
He then absconded, but was in the summer of 1879 ar- 
rested, tried and convicted, and sentenced to impris- 
onment in the State prison forjfive years, where he was 
accordingly confined. He was released after this suit 
was begun, Held, that his absence from his wife since 





April 22, 1879, was not “‘ willful, continuous and obsti- 
nate desertion,’’ so as to entitle her to a divorce. Wolf 
v. Wolf. Opinion by Runyon, Chancellor. 


MARRIAGE—DIVORCE—EVIDENCE OF ACCUSED—SUF- 
FICIENCY OF EVIDENCE.—(1) While the evidence of the 
accused parties in actions for divorce, grounded on 
adultery, is, as a generalrule, entitled to but little 
weight, yet ina doubtful case it should be given suffi- 
cient weight to defeat a divorce. (2) No general rule 
defining what circumstances will constitute sufficient 
evidence of adultery can be laid down which will fur- 
nish a safe guide for every case, yet this much may be 
safely said: that the circumstances must be such as 
will lead the guarded discretion of a reasonable and 
just mind to a satisfactory conviction that the crime 
has been committed. Culver v. Culver. Opinion by 
Van Fleet, Vice-Chancellor. 


JUDICIAL SALE—RIGHTS OF PURCHASER—JUDGMENT 
—COLLATERAL ATTACK.—A court of general jurisdic- 
tion may misconstrue, misapply or plainly disobey the 
law in pronouncing judgment, yet so long as its judg- 
ment remains unreversed it unalterably binds the par- 
ties and pronounces the law which defines and deter- 
mines their rights in that particular case. A purchaser 
of land sold pursuant to the decree of a court of gen- 
eral jurisdiction assumes no responsibility for the cor- 
rectness of the legal principles on which the decree is 
founded. All he need do is to see that the court had 
jurisdiction of the parties and of the subject-matter 
of the suit, and that the decree pronounced was within 
the scope of the pleadings. A record showing these 
facts must be accepted by every domestic tribunal as 
an indisputable verity. Even a subsequent reversal of 
the decree will not affect him, for it is a principle of 
manifest justice, as well as of established law, that 
rights acquired by a third person in the enforcement 
of adecree of a court of general jurisdiction, shall en- 
dure, though the decree be afterward reversed. Rorer 
on Jud. Sales, § 431. In such case the injured party 
must look for redress to the person who got the 
money forthe land, and not to the person who paid 
his money for the land under the sanction of a judi- 
cial sentence. So great is the faith imposed in judicial 
records that it has been held that a bona fide purchaser 
at a judicial sale is entitled to hold the land he has 
purchased and paid for, though the defendant had _ be- 
fore the sale paid the debt on which the judgment was 
founded, but left the judgment to stand open and un- 
satisfied on the records. Nichols v. Dissler,5 Dutch. 
293; S. C., on error, 2 Vroom, 461. But this case pre- 
sents no question for discussion. The principle which 
must control its decision is authoritatively settled. 
Chief Justice Beasley, speaking for the Court of Errors 
and Appeals, in McCahill v. Equitable Life Assurance 
Society, 11 C. E. Gr. 531, said: ‘‘The decision of a do- 
mestic court of general jurisdiction, acting within the 
scope of its powers, has inherent in it such conclusive 
force that it cannot be challenged collaterally, and 
such decision definitely binds all persons embraced in 
it, unless on objection made to such court itself, or 
in a direct course of appellate procedure. * * * 
Such judicial act may be voidable, but it is not void. 
If even admittedly erroneous, such error cannot be set 
up against the decree in a collateral proceeding 
founded upon the decree.’”’ The petitioners are not 
parties to this suit, and they cannot therefore chal- 
lenge the decree by appeal. If they attack it at all, 
they must do so collaterally, and this method of at- 
tack, it has been settled from the earliest times, is not 
open tothem. It is undoubtedly true asa general rule, 
that a suitor who seeks relief against an infant de- 
fendant must prove his whole case, and that nothing 
can be taken or admitted against him, either by his 
default or on the answer of his guardian ad litem. 
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Mills v. Dennis, 3 Johns. Ch.,367; Holden v. Hearn, 1 
Beav. 445. Shultz v. Sanders. Opinion by Van Fleet, 
Vice-Chancellor. ‘ 


——__—__—_—— 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

ASSIGNMENT—PARTIAL — MUNICIPAL CORPORATION 
—CLAIMING THROUGH.—A partial assignment of a 
claim upon a municipal corporation is not binding 
upon the corporation, and the holder thereof 
has no claim that he can enforce against the general 
creditors of the assignor. Such an assignment is only 
an agreement to pay out of aparticular fund. Christ- 
mas v. Russell, 14 Wall. 70; Gibson v. Stone, 43 Barb. 
285; Rogers v. Hosack, 18 Wend. 319; Trist v. Child, 
21 Wall. 447; Jermyn v. Moffitt, 25 P. F. S. 399. In 
Mandeville v. Welch, 5 Wheat. 277, the rule is thus 
clearly stated by Mr. Justice Story: ‘‘When the 
order is drawn on a general or a particular fund for a 
part only, it does not amount to an assignment of that 
part, or give alien as against the drawee, unless he 
consent to the appropriation by an acceptance of the 
draft.’ Itis useless to multiply authorities. Aside 
from this it has been repeatedly held that upon the 
distribution of an assigned estate, a claimant upon the 
fund must claim by and through the assignment. He 
cannot claim adversely to it. Okie’s Appeal, 9 W. & 
S. 156; Jefferis’ Appeal, 9 Casey, 39; Bush’s Appeal, 15 
P. F. 8. 366; Wylie’s Appeal, 11 Norris, 196; Strick- 
ler’s Appeal, 10 Weekly Notes, 535; Williams Bros.’ 
Appeal, 13 id. 217. In the last case it was said in the 
opinion of the court: ‘‘An auditor appointed to adjust 
and settle the accounts of a voluntary assignee for 
creditors is confined to the accounts between the as- 
signee and the cestuis que trust. Third persons claim- 
ing adversely cannot interfere in the settlement, but 
must resort to adversary proceedings.”’ Schroeder's 
Appeal. Opinion by Paxson, J. 
[Decided Jan. 7, 1884.] 


WILL— FAMILY SETTLEMENT — COMPROMISE — CON- 
SIDERATION.—A testator by his will gave his widow 
the income of his residuary estate so long as she re- 
mained his widow, and in case of her remarriage one- 
half of the income during life. At her death 
or remarriage, he gave his mother the income 
of the residue for life, and after the death of 
the wife and mother, he gave the residue to his broth- 
ers and sisters. The mother afterward died, and sub- 
sequently the widow remarried. For the purpose of 
avoiding litigation as tothe disposition of the one- 
half of the residue during the widow’s life-time, the 
brothers and sisters joined with the widow in an 
agreement that the income from the whole residue 
should be paid, one-half to the widow, and the other 
half to the brothers and sisters share and share alike. 
Subsequently at the audit of the executor’s account, 
upon demand by the brothers and sisters for the pay- 
ment of the moiety of the residue before the widow’s 
death, held, that the agreement being in settlement 
of a family dispute, was founded on a consideration 
favored in law, and was binding upon the parties 
thereto. The law is thuslaid down by Mr. Bispham 
in his work on Equity at p. 192: ‘And family com- 
promises, especially if they are made in good faith, 
aud with full disclosure, are favored in equity, and 
may be sustained by the court, albeit perhaps rest- 
ing upon grounds which would not have been con- 
sidered satisfactory if the transaction had occurred 
between strangers.’’ It was said by Thompson, J., in 
Walworth v. Abel, 2 P. F. 8. 370, that ‘family ar- 
rangements are favorites of the law, and when fairly 
made, are never allowed to be disturbed by the parties 





or any other for them.’’ See also Burkholder’s Ap- 
peal, decided at the present term, 14 Weekly Notes, 
234. We might multiply authorities upon this point, 
but the law is too well settled to require it. Held, 
that the moiety of the income from the wholeof the 
residue as provided by the agreement being possibly 
more to the widow’s advantage than the whole income 
from one-half the residue of the estate as set apart, it 
could not be said that she has na standing to object to 
a division contrary to the terms of the agreement, and 
that the estate should therefore be disposed of accord- 
ing to the terms of such agreement. Wilen’s Appeal. 
Opinion by Paxson, J. 

[Decided Feb. 4, 1884.] 


LIMITATIONS—OPENING JUDGMENT TO LET IN DE- 
FENSE—EVIDENCE—AMENDMENT.—(1) Judgment hav- 
ing been entered upon a judgment note more than ten 
years after date, without complying with a rule of 
court requiring a special application to the court, ac- 
companied by an affidavit, for leave to enter judgment 
in such case, it is within the discretion of the court on 
application of defendant to permit such judgment to 
be opened, so that the statute of limitations may be 
pleaded. There wasatime when the statute was re- 
garded with so much disfavor that it was said in Brown 
v. Sutter, 1 Dall. 239, that the court would never open a 
regular judgment to let in the pleaof the statute of 
limitations, but as was held by Chief Justice Gibson 
in the later case of Ekel v. Snevily in 3 W. &S. 272: 
‘As the plea of that statute has since been considered 
in Shock v. McChesney, 4 Yeates, 507, and The Bank 
v. Israel, 6S. & R. 294, to be no longer an unconscion- 
able one, the rule of practice would hardly be held so 
now.’’ And there seems a propriety in the present case 
of opening the judgment to let in the plea of the stat- 
ute, inasmuch as the judgment was entered without 
leave of court, or the affidavit required thereby, upon 
a note which upon its face was then barred by the 
statute. Inany event it wasa matter in the discre- 
tion of the court, and we see no errorin opening the 
judgment. (2) A judgment as above was entered upon 
a joint and several judgment note against two of the 
makers, the third being dead. The court, on applica- 
tion of one of the defendants opened the judgment as 
to all of them, and an issue was made up at bar, the 
note to stand for the declaration and defendant to 
plead the statute of limitations. Held, that plaintiff 
should have been allowed to put the note and record 
in evidence, in order to enable him to follow the same 
up with evidence tolling the statute. (3) The above 
offer of evidence being refused, plaintiff offered to 
prove a payment on account by one of the defendants, 
and also moved to amend the issue at bar so that it 
should stand as against the defendant alone making 
such payment. eld, that the amendment should 
have been permitted. Herman v. Rinker. Opinion by 
Paxson, J. 

[Decided April 14, 1884.] 


NEGLIGENCE—INSURANCE—EVIDENCE AS TO KEEP- 
ING WATCHMAN—FIRE FROM ENGINE.—(1) In an ac- 
tion for damages for the loss by fire of the contents of 
a building, brought by several insurance companies in 
the name of the insured whom they have.indemnified, 
evidence is admissible to show that the building, 
owned by athird party, was insured in one of the said 
companies, and that the policy of insurance contained 
a clause requiring the insured to keep a watchman em- 
ployed, which requirement was not fulfilled. (2) 
Although ice companies have the right to use shavings 
in their business, yet if they use them in such a care- 
less manner as to render it possible that they should 
be set on fire by the engine of a neighboring railroad 
company, they are guilty of contributory negligence; 
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and if the shavings are so set on ‘fee, end the property 
of the ice company, in consequence thereof destroyed, 
no recovery can be had against the said railroad com- 
pany. Kennebec Ice and Coal Co. v. Wilmington é 
Northern R. Co. Opinion per Curiam. 

(Decided Feb. 25, 1884.] 


AGENCY—EVIDENCE—CONTRACT—QUANTUM MERUIT 
— WANT OF PRIVITY.—A. died intestate, seised of cer- 
tain real estate, leaving four children and a widow. 
Partition was made of the estate among the four chil- 
dren, and a portion set aside as dower for the widow. 
B., one of the sons, assumed charge of the whole prop- 

“erty, and entered into acontract with C. for curbing 
and grading streets, which were cut through it. B. 
subsequently left the city, leaving the estate in charge 
of his counsel, who through an agent, D., entered into 
a further contract with C. to finish some grading and 
curbing of the widow’s share, which had notas yet 
been done. Onasuit brought by C. to recover for 
grading and curbing, the widow having died after suit 
brought, evidence to prove agency was offered, as to 
which it was held that agency cannot be established 
by the declarations of an agent. //eld further, that 
notices from the highway department to pave, and 
contracts and settlements with the agent of the whole 
estate regarding the separate portions of the children, 
were not evidence of authority in him to bind the de- 
fendant to acontract for work on the dower farm. 
Held further, the fact that work was done upon the 
dower farm in pursuance of notice from the city, lays 
no foundation for a quantum meruit against a remain- 
derman. Creighton v. Boudinot. Opinion per Cur- 
iam. 

(Decided Jan. 28, 1884.] 





FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT—CONTAINING PROVISO-— 
ACCOMMODATION INDORSER—JOINT MAKER.— Where 
an instrument is in the form of a promissory note, and 
recites a certain sum payable at a certain time, the 
fact that it contains a proviso that upon the happen- 
ing of a certain event the note shall thereupon become 
due and payable, does not destroy its character asa 
promissory note. A party who indorses a note as 
surety, and forthe accommodation of the maker to 
give him credit with the payee, is held tobe a joint 
maker of the note, and to adopt the consideration of 
the maker. Good v. Martin, 1 Col. 165; and 8. C.,2 
id. 218. Sup. Ct. Col., Feb., 1884. Kiskaddenv. Allen. 
Opinion by Stone, J. (3 Pac. Rep. 221.) 





> 





COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Wednes- 
day, Nov. 25, 1884: 

Judgment affirmed without costs — Margaretta 
Thomas, appellant, v. Francis C. Haggerman, respond- 
ent.——Judgment reversed, new trial ordered, costs to 
abide the event—Ellen Urquhart, appellant, v. City of 
Ogdensburgh, respondent; E. C. Kellum, supervisor, 
etc., respondent, v. Jos. W. Clark and others, appel- 
lants.—Judgment affirmed with costs—-Edward Hill, 
appellant, v. John Blake et al., respondents; Charles 
H. George and another, appellants, v. Richard R. 
Grant and others, respondents; Van Buren Wheat and 
another, respondents, v. Harvey Rice et al., impleaded, 
etc., appellants; Herkimer Co. National Bank, respond- 
ent, v. Alonzo Rust, impleaded, appellants; David 


Cronin, overseer, etc., respondents, v. Willard F. Stod- 





dard, appellant: Frank J. Whelan, ‘respondent, v. An- 
sonia Clock Co., appellant; Central National Bank of 
New York, appellant, v. David Valentine et al., re- 
spondents; Mayor, etc., respondent, v. Broadway and 
Seventh Avenue R. Co., appellant; People, respond- 
ent, v. Julius R. Thompson, appellant; Hiram Dillen- 
beck, respondent, v. Horace Dygart, appellant; James 
Van Tassel, respondent, v. N. Y., L. S. & W. R. Co., 
appellant; Bank of Attica, respondent, v. Metropoli- 
tan National Bank of New York, appellant; Thomas 
Colute, appellant, v. Thomas R. Sharp, receiver, etc., 
respondent; Schuyler G. Chadsey, appellant, v. Wil- 
liam H. Guion, respondent; Simon Van Wickley and 
others, appellants, v. Mechanics and Traders’ Ins. Co., 
respondent; F. May Feeter, respondent, v. George D. 
Gilson, appellant; Albert C. Clark, respondent, v. Sid- 
ney Dillon et al., appellants; Lewis S. Chase, appel- 
lant, v. Second Avenue R. Co, respondent: Elizabeth 
H. Putnam, respondent, v. Cornelia M. Stewart, ap- 
pellant; People, ex rel. Pauline Friedland and others, 
respondents, v. Albert F. Mitchell and others, trus- 
tees, appellants; Anna Seidlinger, respondent, v. 
Brooklyn City R. Co. and others, appellants; Louise 
Seidlinger v. Same. —— Judgment reversed, new trial 
granted, costs to abide event—Nancy C. Weston, ap- 
pellant, v. Brayton Ives, president New York 
Stock Exchange, respondent; John Hayes, re- 
spondent, v. Forty-second Street and Grand 
street Ferry Company, appellant; Betsey Newman, ap- 
pellant, v. Abram Nellis, respondent; Samuel McRick 

ard, appellant, v. George C. Flint, respondent; Ezra 
W. Acer, appellant, v. Levi Hotchkiss, impleaded, etc., 
respondent. Order of General Term affirmed, and 
judgment absolute rendered on _ the stipula- 
tion, with costs—John H. Drake, appellant, v. Rob- 
ert Seaman and another, respondents. —— Judg- 
ment reversed, with leave to plaintiff to amend 
his complaint upon payment of costs — Didymus 
Thomas, respondent, v. Utica & Black River R. Co., 
appellant. Judgment affirmed and judgment ab- 
solute ordered on the stipulation with costs—James H. 
Bennett and another, respondents, v. Andrew R. Cul- 
ver, appellant.——Order of General Term reversed and 
judgment directed for the defendant on the verdict 
with costs—Metropolitan National Bank, respondent, 
v. Wm. B. Serret and others, appellants. Order of 
General Term reversed and judgment of trial court 
affirmed with costs—Sherburne Shaw, respondent, v. 
N. Y., L. FE. & W. R. Co.,appellant.——Order affirmed 
and judgment absolute ordered for the defendant 
with costs—Mary E. Works, appellant, v. City of Lock- 
port, respondent.—Judgments of General and Spec- 
ial Terms reversed and judgment of county judge of 
Tompkins county affirmed with costs—People, ex. rel. 
John H. Myers, respondent, v. Frederick Storm, ap- 
pellant.——Judgment modified by inserting a clause 
adjudging priority of right to the surplus water in 
plaintiff as against the individual defendants and in 
case of deficiency, and as so modified, affirmed with 
costs to the Erie railroad, but without costs to the 
other parties—Riley Read, appellant, v. Erie R. Co., 
Hugh Jewett and others, respondents. Judgment 
modified by striking therefrom all the interest on the 
various sums ordered to be paid and as thus modified, 
affirmed with costs in this court to the city to be paid 
by the plaintiff and without costs as to the other par- 
ties—Mechanics and Traders’ National Bank, appel- 
lant and respondent, v. Mayor, etc., of New York et 
al., respondents and appellants.——Order of General 
Term reversed and judgment of Special Term affirmed, 
with costs—Rider Life Raft Co., appellant, v. John 
Roach, respondent, and George B. Stetson.—QJudg- 
ment of General Term affirmed, with costs—Thomas 
F. Baker et al., appellants, v. Levi Hotchkiss and 
others, respondents. 
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CURRENT TOPICS. 
R. DAVID DUDLEY FIELD has issued in a 
pamphlet the fourth part of the Code of Civil 
Procedure of 1849, treating of the subject of evi- 
dence. This has always seemed to us the most ad- 
mirable of the work of the commissioners of that 
period. The subject is peculiarly adapted to codi- 
fication, and there are no such objections to such a 
codification as may be raised against general codifi- 
cation. The vital principles of evidence are here 
expressed in two hundred and thirty short sec- 
tions. The adoption of this part of the code, and 
the publication of it, with references under each sec- 
tion, would furnish the most complete, concise and 
convenient treatise on evidence ever given to our 
profession in this country. Whatever else may fail, 
we hope this will be adopted this winter. Mr. 
Field says, in a prefatory note, ‘‘one framed upon 
the model of the New York report was adopted in 
California, Oregon und Dakota more than ten years 
ago, and as I am informed, has there proved suc- 
cessful,” 


A privately printed memorial of the late Judge 
Addison Gardiner has reached us. It contains the 
tributes of the Court of Appeals, and of the Mon- 
roe county bar, with the address of Mr, William F. 
Cogswell, on behalf of that bar, and the address of 
the Rev. Charles E. Robinson, of Rochester. It is 
prefaced by a fine steel engraving of the deceased. 
He was a strong, wise and upright judge, and all 
that is here said of him is true, and in good taste. 


Among the curiosities of legislation may be cited 
the English Post-office Protection Act of 1884, a 
most remarkable example of the prescription of ex- 
cessive punishment. It denounces a fine or imprison- 
ment of possibly twelve months for sending certain 
articles through tne mail. The London Law Times 
gives us an idea of the act, as follows: “It is of 
course an unwise thing to send a postal packet con- 
taining a pair of scissors ‘not properly protected,’ 
and a judicious person will stick them into a cork, 
and wrap them round with cotton wool; but it is 
surprising to find that carelessness of the above de- 
scription is punishable with a fine or imprisonment, 
with or without hard labor for a period not exceed- 
ing twelve months, although the offending packet 
may have been detained at the post-office so that 
no evil could possibly have happened. A post-office 
letter box is likewise protected from every kind of 
contamination under similar penalties. It will be 
observed that there are no words such as ‘ wilfully ’ 
or ‘maliciously,’ so that no mens rea or guilty in- 
tent will be required. There is not even the word 
‘neghgently.” We are quite unable to see why 
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such Draconian legislation is necessary to protect 
the government servants and property in a commer- 
cial undertaking like the post-office.” The Times 
very justly says that this act ‘‘is really a specimen 
of savage legislation, and extraordinary punish- 
ments for trivial misconduct.” Such legislation 
generally defeats itself, and becomes a dead-letter. 


In the case of the Mignonette cannibals, Baron 
Huddleston charged the grand jury strongly against 
the defendants, and they found an indictment for 
murder, and on a trial a special verdict was taken, 
subject to the opinion of the court in banc. In his 
charge the Baron said: ‘‘Itis impossible to say 
that the act of Dudley and Stephens was an act of 
self-defense. Parker, at the bottom of the boat, 
was not endangering their lives by any act of his; 
the boat could hold them all, and the motive for 
killing him was not for the purpose of lightening 
the boat, but for the purpose of eating him, which 
they could do when dead, but not while living. 
What really imperiled their lives was not the pres- 
ence of Parker, but the absence of food and drink. 
It could not be doubted for a moment that if Par- 
ker was possessed of a weapon of defense — say a 
revolver—he would have been perfectly justified 
in taking the life of the captain, who was on the 
point of killing him, which shows clearly that the 
act of the captain was unjustifiable. It may be 
said that the selection of the boy —as indeed Dud- 
ley seems to have said —was better, because his 
stake in society, having no children at all, was 
less than theirs; but if such reasoning is to be al- 
lowed for a moment, Cicero’s test is that under 
such circumstances of emergency the man who is 
to be sacrificed is to be the man who would be the 
least likely to do benefit to the republic, in which 
case Parker, asa young man, might be likely to 
live longer, and be of more service to the republic 
than the others. Such reasoning must be always 
more ingenious than true. Nor can it be urged for 
a moment that the state of Parker’s health, which 
is alleged to have been failing in consequence of his 
drinking the salt water, would justify it. No per- 
son is permitted, according to the law of this coun- 
try, to accelerate the death of another. Besides 
if once this doctrine of necessity is to be admitted, 
why was Parker selected rather than any of the 
other three? One would have imagined that his 
state of health and the misery in which he was at 
the time would have obtained for him more consid- 
eration at their hands. However it is idle to lose 
one’s self in speculations of this description. Iam 
bound to tell you that if you are satisfied that the 
boy’s death was caused or accelerated by the act of 
Dudley, or Dudley and Stephens, this is a case of 
deliberate homicide, neither justifiable nor excusa- 
ble, and the crime is murder, and you therefore 
ought to find a true bill for murder against one or 
both, of the prisoners.” The cannibalism might 
be regarded with more toleration if the adults 
had given the boy achance for his life by cast- 
ing lots, or if the boy and one of the adults had 
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sacrificed the other adult without resort to lot. 
But the two elders seemed to have realized the self- 
ishness of “ guzzling Jack and gorging Jemmy,” in 
Thackeray’s Ballad of ‘‘ Little Billee,” without the 
providential rescue in that case. 


The English law journals are now exercised about 
the special verdict. They say the proper course 
would have been to direct a conviction, and reserve 
the point of law. They say the court cannot pro- 
nounce a verdict of guilty; that there is no such 
verdict, and they do not exactly see how the pris- 
oner can again be jeopardized. This is a point of 
practice which ought to be well settled, and with 
which the Baron ought to be perfectly familiar, 
and we dare say he is right, although the proceed- 
ing does seem peculiar. 


But it does not seem nearly so peculiar to the 
English press as the conduct of Justice Manisty in 
setting aside the verdict of the jury in the Adams- 
Coleridge libel suit. We have no business with nor 
disposition to intrude upon the domestic phases of 
this affair. But we may say that if Mr. Adams did not 
want to marry Miss Coleridge he can hardly allege 
the efforts of the defendant to break off the match 
as injurious to him. We do not understand that 
he avers any other damage. Indeed, if he suffered 
any, it must have been through his own unnecessary 
promulgation of a private letter from the defendant 
to Miss Coleridge, put into his hands by the re- 
ceiver. Technically however the writing of the let- 
ter was a libel, unless justified by its truth or its 
confidential character, and the latter could not save 
it if the motive was malicious; and the question of 
the motive was for the jury, and was properly left to 
them. Why then was their verdict, finding malice 
and assessing damages, set aside? We cannot as 
yet understand how the justice’s action can be jus- 
tified, unless on the ground of excess of damages. 
The damages certainly were grossly excessive. To 
compel a brother to pay $15,000 for writing a pri- 
vate letter to his sister, about her supposed suitor, 
when he was not her suitor, and it did not hurt 
him, seems to us to show something like malice in 
the jury. We think it would be hard to maintain 
such a verdict on this side of the Atlantic, although 
the rule is very liberal. Indeed, a verdict of such 
an amount in any case must have been a very rare 
occurrence among us. But as lawyers we are curi- 
ous to know why the justice set the verdict aside. 
Perhaps our new London correspondent can tell us 
in his next letter. Our London exchanges are 
silent on the case. 


The death of Henry Smith has deprived the 
Albany bar of one of its recognized leaders, and the 
State of one of the greatest jury lawyers of the day. 
Mr. Smith was not a learned lawyer, although he 
was always master of the law essential to his case. 
But for native strength and ingenuity, for breadth 
and grasp of comprehension, for knowledge of 





human nature, for tact, for wit and good-nature, 
for self-possession and ready resources, he was 
remarkable. In one point he was pre-eminent — 
almost unrivalled -— namely, his power of statement, 
which of itself was better than most men’s argu- 
ment. He was remarkably handsome, reminding 
one of the portraits of Fox; he had a noble voice; 
his elecution was forcible, dignified and fluent; and 
he was a consummate actor and master of facial ex- 
pression. In short, he was an easy master of the 
art of advocacy, and it was a delight to lawyers as 
well as to juries and the people to listen to him. 
His nature was genial and generous, and he had 
borne up bravely and cheerfully against a painful 
disease for several years, dying in harness, use- 
ful to the last, affectionately to be remembered, and 
long to be regretted. 


——___+__——- 


NOTES OF CASES. 





N Piolett v. Simmons,'Pennsylvania Supreme Court, 
Oct. 6, 1884, 41 Leg. Int. 439, the plaintiff, on 
Sunday, driving along the public road, his horse 
became frightened at a barrel and truck lying along 
the side of the road, which had been used by de- 
fendants for whitewashing their fence; the horse 
reared, plunged a few steps forward, fell to the 
ground, and instantly died. In falling he upset the 
carriage, which fell upon the plaintiff and caused 
the injuries for which he brought this suit. Held, 
that unless there was something unusual or extra- 
ordinary in the structure and appearance of the 
whitewashing apparatus, which would naturally 
tend to frighten horses of ordinary gentleness and 
training, it was not negligence to use it, and its 
reasonable use for no longer time than was fairly re- 
quired along the highway in whitewashing defend- 
ants’ fences would not subject the defendant to 
liability, even though some horses might take fright 
at seeing it. The court cited Mallory v. Griffey, 
4 Norris, 275; Morse v. Richmond, 41 Vt. 435; 
Foshay v. Glen Haven, 25 Wis. 288; 8. C., 3 Am. 
Rep. 73; Ayer v. Norwich, 39 Conn. 376; Card v. 
City of Ellsworth, 65 Me. 547; S. C., 20 Am. Rep. 
722; Bartlett v. Hooksett, 48 N. H. 18; Young v. New 
Haven, 39 Conn. 435; Dimock v. Suffield, 30 id. 
129; Com. v. Passmore, 1 S. & R. 219; City of Alle- 
gheny v. Zimmerman, 14 Norris, 287; and observed: 
‘‘Tt seems to us it would be difficult to state a ra- 
tional rule on this subject, unless it is accompanied 
with this limitation. For if persons are bound to 
guard against frightening skittish, vicious, timid 
and easily frightened horses, it will not be possible 
to state any limit of precaution which will be a pro- 
tection against liability. The reason is that there 
is nothing as to which it can be definitely said that 
such horses will not frighten. On this subject the 
language of our brother Paxson, in the recent case 
of the Pittsburgh Southern Railway Co. v. Taylor, 41 
Leg. Int. 84, is particularly apposite. He said: 
‘The frightening of a horse is a thing that cannot 
be anticipated, and is governed by no known rules 
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In many instances a spirited road horse will pass in 
safety an obstruction that a quiet farm horse will 
scare at; a leaf, a piece of paper, a lady’s shawl flut- 
tering in the wind, a stone or a stump by the way 
side, will sometimes alarm even a quiet horse. I 
may mention, by way of illustration, that the sever- 
est fright I ever knew a horse to feel was caused by 
the sunlight shining in through the windows of a 
bridge upon the floor.’ If a farmer may not have a 
barrel of cider, a bag of potatoes, a horse power, a 
wheelbarrow or a wagon standing on his own prem- 
ises by the side of a highway, except at the risk of 
having his whole estate swept away in an action for 
damages occasioned by the fright of an unruly horse, 
the vocation of agriculture will become perilous in- 
deed. * * * As we understand the law, there 
is an absolute right in a property owner to use a 
portion of the public highway for certain purposes 
for a temporary period, and in a reasonable manner, 
and this right may be exercised in derogation of the 
right of the traveling public. The substance of the 
doctrine is, that the mere exercise of the right of 
obstruction for a lawful purpose imposes no liability 
to pay for damages resulting therefrom. It must 
be an unreasonable or negligent exercise of the right 
in order to impose liability. To say that a man way 
lawfully deposit brick and lumber on the highway, 
in front of a lot on which he is erecting a building 
with these materials, and yet if their presence has a 
tendency to frighten horses, and some over-sensitive 
horse does take fright at them, and run away and 
cause damage, the person depositing the materials 
is guilty of negligence, and shall pay the damage, 
is merely giving a right with one breath and taking 
it all away with another. In practical effect such a 
right would be no right at all. Any pile of bricks, 
stones, sand, lumber, or other building material in 
a street, has a tendency to frighten horses, and in 
almost any community there could always be found 
some horses that would actually take fright at see- 
ing them. But that circumstance alone will not 
take away the right to deposit them in such a place. 
There must be some abuse of the right, some un- 
usual and extraordinary mode of arranging the 
material such as will probably produce fright with 
ordinarily gentle and well trained horses before it 
can be fairly said liability arises.” See Macomber 
v. Nichols, 34 Mich. 212; 8. C., 22 Am. Rep. 522, 
and note, 528, 


In Cohen v. Mayor, etc., 33 Hun, 404, the city of 
New York granted to M. a license to store his busi- 
ness wagon, when not in use, in the street in front 
of his grocery store. M. kept the wagon near the 
curb with the thills turned up and fastened with a 
string. A passing wagon struck the hind wheel of 
Marks’ wagon, threw it around toward the sidewalk 
and broke the string which held up the thills, 
thereby allowing them to fali down upon and kill 
the plaintiff’s intestate who was passing upon the 
sidewalk. Held, that the city was not liable. The 


court, by Davis, P. J., said: ‘‘If it be conceded, as 








probably it must be, that the city had no legal right 
to grant the license to store or keep the wagon in 
the street, still its liability for the particular injury 
which caused the death of Cohen cannot, we think, 
be sustained upon proof of the mere fact of grant- 
ing the license. That fact was not the immediate 
cause of the injury which resulted from the negli- 
gent driving of the defendant Muller and the in- 
sufficient manner in which the defendant Marks had 
tied up the thills of his wagon. If the thills had 
been securely and properly fastened up, as they ought 
to have been, the fastenings would not have been 
broken by the blow which turned the wagon parti- 
ally around and threw down the thills with such 
violence as to occasion the fatal injuries. To make 
the city responsible for the injury, some evidence 
tending to show knowledge on its part or notice in 
some form of the insecure or careless mode in which 
the wagon was stored in the street must be shown. 
The license did not authorize the negligence 
which caused the death. It was at most a 
remote but not an immediate cause of the 
injury; and it cannot be held as matter of law 
that the license authorized any such negligence 
as it is clearly apparent the defendant Marks was 
guilty of in his mode of using the privilege 
sought to be conferred by the license. If notice or 
knowledge of the improper mode of tying up the 
thills had been brought home to the public author- 
ities the case would fall within the principle of 
Hume v. Mayor, 74 N. Y. 273; and Hume v. 
Mayor, 47 id. 689. The court at the trial held in 
substance that the city had no power to license the 
use of the street for the storage, and that by ille- 
gally authorizing it, the city contributed to the cre- 
ation of a public nuisance, and was therefore 
jointly liable with the other defendants for the in- 
jury without regard to the question whether the 
direct cause of injury was or was not some special 
negligence of the licensee to which the city made 
no direct contribution, and of which it had no 
notice or knowledge. This we think was going be- 
yond the established principles governing such 
cases, for it would follow from such a rule that 
every mistaken excess of power authorizing the use 
or occupany of a public street would charge the city 
with liability for any and every act of negligence 
every person using the street might be guilty of. 
We think the true rule in such cases is that where 
the injury clearly results from the negligent mode 
in which the licensee exercises the privilege granted 
to him, which mode is not part of the license or 
grant, there must be some proof of negligence show- 
ing permission to use or acquiescence in the use of 
the mode after notice or knowledge on the part of 
the licensor. Brady, J., dissented. 


A singular point of evidence arose in Morris v. 
State, 95 Ind. 73. To an indictment for sending a 
threatening letter to extort money the defense was 
that it was a joke. The parties were intimate 
friends, and their was evidence tending to prove 
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the defense and establish the defendant’s good char- 
acter. Held, that evidence that the receiver shortly 
before had played severe jokes upon the defendant 
was erroneously excluded. The court, by Ham- 
mond, J., said: ‘‘ At the trial the appellant pro- 
posed to testify in his own behalf that a short time 
before sending the letter to Hart several ‘rough 
jokes,’ as they are termed, the character of which 
are set out in the bill of exceptions, were perpe- 
trated on him by Hart and Deter. The evidence 
on the objection of the State was excluded. In this 
there was error. The fact of Hart and Deter play- 
ing ‘rough jokes’ on the appellant would not of 
course justify or excuse the writing of a letter with 
intent to extort money. But as bearing upon the 
question of such intent, it was proper for the jury 
to know the previous relations of the parties — 
whether their intimacy and conduct toward each 
other had been such as to make it reasonable that 
the transaction, upon which the indictment was 
based, was intended as nothing more than a jest. 
The gist of the offense charged in the indictment 
was the sending of the letter to Hart with intent to 
extort money from him. Unless suchintent existed 
in the mi. of the appellant at the time of sending 
the letter there could be nocrime. If the letter was 
sent merely in sport to give annoyance, but with no 
intent to extort money, however reprehensible the 
act may have been, it would not constitute the of- 
fense of blackmailing. The jury should have had 
the benefit of all evidence bearing upon the ques- 
tion of intent. Some of the ‘ rough jokes’ which the 
appellant proposed to prove had been played upon 
him by Hart and Deter were quite as culpable as 
the sending of the letter complained of, if the send- 
ing of it was by way of joke and without intent to 
extort money. The evidence offered, but excluded 
by the court, would have given strength and prob- 
ability to the defense relied upon by the appellant. 
It is true that in criminal cases evidence of collat- 
eral matters is usually inadmissible. An exception 
to the rule exists however where such collateral 
matters bear upon the question of intent. Whart. 
Crim. Ev., § 46; Best Ev. 264; 1 Greenl. Ev., § 54. 
To constitute a crime an evilintent must combine 
with an act. 1 Bish. Crim. L., §§ 204, 285 et seg. In 
section 287, the learned author says: ‘The doctrine 
which requires an evil intent lies at the foundation 
of public justice. There is only one criterion by 
which the guilt of men is to be tested. It is whether 
the mind is criminal. Criminal law relates only to 
crime. And neither in philosophical speculation, 
nor in religious or moral sentiment, would any peo- 
ple in any age allow that a man should be deemed 
guilty unless his mind was so. Itis therefore a prin- 
ciple of our legal system, as probably it is of every 
other, that the essence of an offense is the wrongful 
intent, without which it cannot exist.’ In the ab- 
sence of a felonious intent to extort money from 
Hart at the time of sending the letter, the appellant 
could not be guilty. If, without such intent, the 
letter was sent only for the mischievous purpose of 
annoyance, the crime charged would not be made 
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out. The question of intent, in a criminal prosecu- 
tion, is one of fact and often difficult to ascertain. 
The writing and sending of the letter set out in the 
indictment might, prima facie, import an intent to 
blackmail. Yet the circumstances under which it 
was written, and the previous relations of the par- 
ties, might be considered by the jury, either for the 
purpose of strengthening or rebutting the presump- 
tion of crime. The evidence offered by the appel- 
lant, and excluded by the court, would have tended 
to show that the letter was not sent with the intent 
to extort money,” 


COMPENSATION OF HUSBAND WHO ACTS 
AS WIFE'S AGENT. 
N the case of Kingman v. Frank, the Supreme 
Court of New York decided on Oct. 6, 1884, 
that where a married woman having a separate es- 
tate or business, employs her husband to manage 
the same, and agrees to pay him a stated compen- 
sation for his services, a chose in action in his favor 
against her is created, which on her failure to pay 
can be reached by a judgment creditor of the hus- 
band; and this case suggests the subject of the hus- 
band’s compensation generally when he acts as his 
wife’s agent. 

1. General Rule— A husband may, as his wife’s 
agent, manage her separate property or separate busi- 
ness (1) with or without compensation; (2) but 
neither he nor any creditor of his has in the absence 
of special agreement any right inthe property man- 
aged, earned or accumulated through his agency.(3) 
Partnerships between husband and wife are not in- 
cluded within this discussion. (4) 

2. Express Contruct.—Contracts between husband 
and wife are in most States void,(5) and therefore 
there is usually no express contract by a wife to pay 
her husband for his services.(6) In cases when such 
contract can (7) and does exist, she may even be made 
his garnishee ; (8) but in the absence of such contract 
neither he nor any creditor of his has any right 
against her or her property.(9) 

3. Implied Contract.— There is no implied con- 
tract that a wife will pay her husband for his ser- 
vices.(10) His first duty is to support her and his 





(1) Schouler Husband and Wife, §§ 277-282. 

(2) See Lewis v. Johns, 24 Cal. 98, 103; Gage v. Dauchy, 
34 N. Y. 293, 299; Rush v. Vought, 55 Penn. St. 437, 445; 
Webster v. Hildreth, 33 Vt. 457, 458. 

(3) See fullest discusion, Miller v. Peck, 18 W. Va, 75, 79- 
97. 

(4) Except as below. 

(5) Scarborough v. Watkins, 9 B. Mon. 540, 545. 

(6) Gage v. Dauchy, 34 N. Y. 293, 297, 299; Abbey v. Deyo, 
44 Barb. 374, 380. 

(7) See 29 Albany Law Journal, 235. 

(8) Lewis v. Johns, 24 Cal. 98, 103; Keller v. Mayer, 55 
Ga. 406, 410; Kingman v. Franks, N. Y. Sup. Ct. Oct. 
6, 1884, 26 D. Reg. 937; Miller v. Peck, 18 W. Va. 75, 100. 

(9) McIntyre v. Knowlton, 6 Allen, 565, 567; Webster v. 
Hildreth, 83 Vt. 457, 458 ; infra n, 19. 

(10) Lewis v. Johns, 24 Cal, 98, 103. 
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family,(11) and in helping her to make her property 
productive he is but discharging this duty,(12) and is 
presumedly amply compensated with the home and 
support she allows him.(13) Moreover,as one’s talents 
and capacity to labor are not property,(14) and as 
therefore no debtor can be made to work for his credi- 
tors,(15) a husband who is entitled to his wife’s ser- 
vices, may give them to her even against his cred- 
itors,(16) and may likewise give her his own 
labor, (17) but not his accumulations. (18) 

8. Apparent or Pretended Agency.— A husband 
may thus as his wife’s agent manage her property 
or business without acquiring any rights in said 
property or business, or subjecting it to the claims 
of his creditors.(19) But while apparently her agent 
and pretending to act in that capacity, he may be 
conducting a business of his own under her name 
simply for the purpose of evading his creditors,(20) or 
he may be using her property as a gift to him (21) or 
as a loan; (22) in such cases the business is his and the 
remedies of his creditors against the assets thereof 





(11) Cooper v. Ham, 49 Ind. 393, 416; Com. v. Fletcher, 
6 Busk, 171, 172; Gage v. Dauchy, 34 N. Y. 293, 297%; Abbey 
v. Deyo, 44 N. Y. 343, 346. 

(12) Cooper v. Ham, 49 Ind. 393, 416. 

(13) McIntyre v. Knowlten, 6 Allen, 565, 566. 

(14) Cases cited infra nn, 15, 16. 

*(15) Abbey v. Deyo, 44 N. Y. 343, 347; Rush v. Vought, 
55 Penn. St. 437, 445; Hodges v. Cobb, 8 Rich. 50, 56. 

(16) Peterson v. Mulford, 36 N. J. L. ‘481, 487 ; Hoyt v. 
White, 46 N. H. 45, 47; ante § 65. He cannot give her 
money already earned by her, ante § 65. 

(17) Miller v. Peck, 18 W. Va. 75, 99; infra n, 19. 

(18) Isham v. Shafer, 60 Barb. 817, 331; Push v. Vought, 
55 Penn. St. 437, 445; Holdship v. Patterson; 7 Watts, 547. 

(19) Aldridge v. Muirhead, 101 U. 8. 397, 399; Voorhes 
v. Bonesteel, 16 Wall. 16, 81; Lewis v. Johns, 24 Cal. 98, 
103; Coon v. Rigden, 4 Col. 275, 287, 288; Martinez v. 
Ward, 19 Fla. 175, 188, 189; Keller v. Mayer, 55 Ga. 406, 
409; Wells v. Smith, 54 id. 262, 264; Olsen v. Kern, 10 Ill. 
App. 578, 582; Langford v. Ghieson, 5 Ill. App. 362; Cnb- 
berly v. Scott, 98 Ill. 88,40; Bongard v. Core, 82 Ill. 19, 20; 
Bellows v. Rosenthal, 31 Ind. 116, 118; Cooper v. Ham, 49 
id. 893, 400, citing many cases; Carn v. Royes, 55 Iowa, 
650 ; Parker v. Bates, 29 Kan. 597 ; Com. v. Fletcher, 6 Bush, 
171, 172; McIntyre v. Knowlton, 6 Allen, 565, 567; Merrick 
v. Phemley, 29 Mass. 566; Rankin v. West, 25 Mich. 200; 
Hossfeldt v. Dill, 28 Minn. 469; Hamilton v. Booth, 55 Miss. 
60; Gloss v. Thomas, 6 Mo. App. 157; Abbey v. Deyo, 44N. 
Y. 348, 846; 44 Barb. 382; Owen v. Cawley, 86 N. Y. 600, 
604, 605; Smith v. Sweeny, 35 id. 234, 235; Gage v. 
Dauchy, 84 id. 293, 297, 299; Buckley v. Wells, 33 id. 
518, 521; Knapp v. Smith, 27 id. 277, 280; Rush v, 
Vought, 55 Pa. St. 437, 445; Holdship v. Patterson, 7 Watts. 
547; Hodges v. Cobb, 8 Rich. 50, 56; Webster v. Hildreth, 
88 Vt. 457, 458; Miller v. Peck, 18 W. Va. 75, 79-97, citing 
many cases; Feller v. Alden, 23 Wis. 301, 304; Boss v. Gom- 
ber, 23 id. 284, 286; Dayton v. Walsh, 47 id. 113. But 
see Penn v. Whiteheads, 12 Gratt. 74, 80; Wilson v. Loomis, 
55 Ill. 852, 354. Compare cases infra n, 28. 

(20) See Hurlbut v. Jones, 25 Cal. 225; Wortman v. Price, 
47 Ill. 22; Brownell v. Dixon, 37 id. 198, 208; Cooper v. Ham 
49 Ind. 393, 416; Laing v. Cunningham, 17 Iowa, 510; Na- 
tional v. Sprague, 20 N. J. Eq. 13, 25; Knapp v. Smith, 27 
N. Y. 277, 280; Woodsworth v. Sweet, 51 id. 8; Gage v. 
Dauchy, 34 id. 293, 298. 

(21) See Dent v. Slough, 40 Ala. 518; Freeman vy. Orrer, 
5 Duer, 476. 

(22) Glidden v. Taylor, 16 Ohio St. 509, 520. 





are full.(23) So when she has no power by statute 
to trade, but with his consent is in a business which 
he conducts, (24) it is his business; (25) the right of 
his creditors against a business which he conducts 
can be questioned only when by statute she can 
trade alone.(26) When he has been using her prop- 
erty in his business, her rights are at best those of a 
creditor.(27) In some cases where a wife has 
amassed a fortune through the efforts of her hus- 
band, it has been held that a court of equity would 
in favor of his creditors make some apportion- 
ment (28) —treat the husband and wife as it were 
as partners.(29) Whether the business is the hus- 
band’s or the wife’s is simply a question of fact, (80) 
the burden of proof being generally on the wife to 
show that the business was hers.(81) So whether 
there is fraud is a question of fact.(32) 

4, Illustrations.—Thus where a husband with his 
team did a great deal of work on his wife’s prop- 
erty, and his creditors attempted to sell the crop 
for his debts, the court held that he could give to 
her the labor of himself and his beasts, and that 
the accretions to her property continued hers and 
could not be touched by his creditors.(33) Where a 
manufacturer of large experience failed, and then 
started up again with his wife’s money and in her 
name, and made a fortune, the court allowed her her 
money and interest, but held the remaining profits 
liable for his debts.(84) Where while the wife’s 
earnings belonged to her husband, he consented that 
she should trade in her own name, but took part 
himself in the business, the business was held his, 
and therefore liable for his debts. (35) 

5. Statutes.—In some States there are statutes 
expressly referring to this subject .(36) 

Davip STEWART. 

Bautimore, Mp. 





(23) Brownell v. Dixon, 87 Ill. 198, 208; Gage v. Dauchy, 
84 N. Y. 293, 298. 

(24) National v. Sprague, 20 N. J. Eq. 13, 25. 

(25) Wortman v. Price, 47 Ill. 22, 24; Erdman v. Rosen- 
thal, 60 Md. 312, 816; Abbey v. Deyo, 44 N. Y. 848, 847; 
Bucher v. Ream. 68 Penn. St. 421, 426. 

(26) Shackleford, 6 Bush, 149, 159. See Wortman v. 
Price, 47 Ill. 22, 24; Alt v. Laforette, 9 Mo. App. 91; Pawley 
v. Vogel, 42 Mo. 291; Lyman v. Place, 26 N. J. Eq. 80; 
National v. Sprague, 20 id. 18, 25; Quidort v. Perqeaux, 
18 id. 472, 480; Bucher v. Ream, 68 Penn. St. 421, 426. 

(27) Wortman v. Price, 47 Ill. 22, 24; Glidden v. Taylor, 
16 Ohio St. 509, 521; infra nn, 21, 26. 

(28) Cooper v. Ham, 49 Ind. 393, 416; Com. v. Fletcher, 
6 Bush, 171, 172; Glidden v. Taylor, 16 Ohio St. 509, 520; 
Feller v. Alden, 23 Wis. 801, 305. 

(29) In Glidden v. Taylor, 16 Ohio St. 509, the wife was 
allowed only her money and legal interest; in National v. 
Sprague, 20 N. J. Eq. 13, the whole was held liable for the 
husband’s debts; to treat them as partners would be fairer 
when there is really a mingling of goods, etc. 

(30) Keller v. Mayer, 55 Ga. 406, 409; Knapp v. Smith, 
27 N.Y. 277, 280; Abbey v. Deyo, 44 id. 343, 347; of course, 
her capacity to trade i is a ~aY “¢ law. 

(81) 23 Amer. Law Rep. N. S. 6 

32) Myers v. King, 42 Md. 65, 70. 
33) Miller vy. Peck, 18 W. Va. 95, 102. 
84) Glidden v. Taylor, 16 Ohio St. 509, _ 521. 

(35) National v. Sprague, 20 N. J. Eq. 18, 2 

(36) In Porter v. Gomba, 43 Cal. 165, 169; 5 A 
v. Jewell, 15 Nev. 45. 
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CORPORATION — DISSOLUTION — APPOINTING 
RECEIVER. 


SUPREME COURT OF VERMONT, JANUARY TERM, 1884. 


Dewey v. St. ALBANS Trust Co.* 


On petition setting forth that it was believed that defendant 
company was ingolvent, a receiver was appointed and 
an injunction was issued restraining the trust company,its 
president, treasurer, and other officers, from transacting 
any further business, etc., and from all custody of or in- 
terference with its property, until further order. The 
charter provided ‘“‘that in case of the dissolution of 
said company,” the deposits in favor of minors, insane 
persons, or married women, should have a preference. It 
did not appear that the company had lost its power to re- 
sume its business, or that it was insolvent in fact, but in- 
solvent only in the sense of inability to meet its obliga- 
tions in due course of business. Held, that there was not 
a dissolution of the corporation, and consequently no class 
of creditors could be preferred. 

ETITION for the appointment of afreceiver, brough; 
by Charles Dewey, inspector of finance, to take 
charge of the St. Albans Trust Company. Also a peti- 
tion brought by C. W. Rich, the receiverof said com- 
pany, praying that the court might prescribe the order, 
proportion, and manner of distribution of the funds of 

the trust company. Heard, September Term, 1883. 

Royce, Chancellor, held that all the depositors stood 

upon terms of perfect equality, that no class of de- 

positors was entitled to any preference over others, 
and decreed that the funds should be distributed pro 
rata to the depositors. 


Edson, Cross & Start, Farrington & Post, and A. G. 
Safford, for certain depositors claiming priority. 


Noble & Smith and Daniel Roberts, for appellees. 


Rowetu, J. Thecharter of this trust company, 
granted in 1868, Stat. 1868, No. 157, provides ‘“ thatin 
case of the dissolution of said company, by act of law 
or otherwise, the debts due from said company, in- 
curred by deposits in favor of minors, insane persons 
or married women, such deposits having been made 
for married women in their own right, shall havea 
preference and be satisfied before any other debts due 
from said corporation are paid.’’ 

On August 17, 1883, the inspector of finance, pursu- 
ant to the statute in such case made and provided, ap- 
plied to the Court of Chancery by petition, setting 
forth that he had ascertained and believed said com- 
pany to be insolvent, and praying for an injunction 
against the same, its officers, agents, and servants, re- 
straining it and them from all interference with or 
control of the books, assets, and property of said com- 
pany, and for the appointment of a receiver to take 
charge thereof, subject to the order and direction of 
the court, and for such further orders and directions 
as to the court should seem meet. 

Thereupon notice to show cause was duly issued and 
served,and said company appeared, whereupon no 
cause being shown nor objection made, the court 
grantedan injunction restraining said company, its 
president, treasurer, and other officers and directors, 
and each and every of them, its and their agents and 
servants, from transacting any further business as 
such trust company until further order, and from all 
custody of or interference with the books, papers, as- 
sets, and property of every nameand nature belonging 
to said company, except to safely keep and preserve 
the same until delivered to the receiver thereafter to 
be appointed or until further order. At the same 
time the court appointed a receiver, and upon giving 


*S. C., 56 Vt. 476, 
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the required bond, ordered him to take charge and 
possession of the property of said company at once, 
and to administer the same according to law, subject 
at all times to the further order and direction of the 
court. 

On November 10, 1883, the receiver preferred his pe- 
tition to said court, setting forth that on October 4, 
1883, the court ordered that all creditors of said com- 
pany should present and prove their claims to him by 
December 1, 1883; that under aud pursuant to said 
order, a very large number of the creditors of said com- 
pany had presented their claims with proof thereof, 
aud that he had reason to believe that all or nearly all 
outstanding claims against said company would be 
presented, with proof thereof, within the time limited 
therefor; and further setting forth the provision of 
said charter above recited, and thata considerable 
number of persons had presented claims, accompanied 
with proof, for debts due from said company incurred 
by deposits in favor of minors,insane persons,and mar- 
ried women in their own right, and insisted that said 
claims should be preferred and be satisfied before any 
other debts due from said corporation were paid; that 
he had realized a considerable amount of money from 
the assets of said company, and expected to realize 
more therefrom from timeto time, and that it was 
for the interest of the creditors of said company that 
the funds thus realized and to be realized should be 
paid and distributed to and among said creditors ac- 
cording to their legal rights as soon as reasonably 
might be; that the creditors of said company who 
claimed no preference insisted upon an equal anda 
ratable payment and distribution of said funds to and 
among allthe creditors thereof; and praying for an 
order, directing him inthe premises, and prescribing 
in what order, proportion, and manner payment and 
distribution should be made with reference to the de- 
mands for which preference was claimed as aforesaid 
and to the other debts due from said company. 

Due notice of said last-mentioned petition having 
been given, the same came on to be heard on Decem- 
ber 4, 1883, the parties appearingand being fully heard 
in the premises, whereupon it was ordered and de- 
creed that all the depositors who had proved or might 
prove their claims as such stood and should stand “ on 
termsof perfect equality of right to share in the di- 
vision and distribution of the funds or assets of said 
company, and that no depositor or class of depositors 
is entitled to any preference over others,” and the re- 
ceiver was ordered and directed to pay out and dis- 
tribute said funds and assets accordingly. From 
this order, some of those claiming a preference have 
appealed. 

I have now stated the substance of all the record dis- 
closes, and hence all there is in the case on which to 
base judgment. 

The defendant is proceeded against as and only as an 
insolvent corporation, and it cannot fail to be observed 
that the record is exceedingly barren of facts to show 
its real financial condition. 

It is not claimed by the appellants that this com- 
pany is dissolved to the extent of losing its corporate 
existence; but they contend that it is absolutely and 
hopelessly insolvent, and that there is such a suspen- 
sion of its powers and ability to do business as to ren- 
der it incapable of fulfilling the object and purpose of 
its creation, and hence that to all practicable intents 
and purposes, and within the meaning of the charter, 
it is dissolved, and that therefore the right of prefer- 
ence attaches. 

But the record does not show any such condition of 
things. Ifit be said, as perhaps it may well be, that 
the granting of the injunction and the appointment 
of the receiver imply an adjudication of insolvency, 

















THE ALBANY LAW JOURNAL. 


447 




















it would still remain to inquire, insolvency in what 
sense ? 

Theterm “insolvency”’ is not always used in the same 
sense. It is sometimes used to denote an insufficiency 
of the entire property and assets of an individual to 
pay his debts. This is its general and popular mean- 
ing. But itis also used in a more restricted sense, to 
express the inability of a party to pay his debts as they 
become due in the ordinary course of business. It is 
in this latter sense that the term is used when traders 
and merchants are said to be insolvent; and as ap- 
plied to them, it is the sense in which the National 
Bankrupt Act used the term. Toofv. Martin, 13 Wall. 
40. So under the Massachusetts insolvent acts, the 
term is not construed to mean an absolute inability to 
pay one’s debts at some future time on the settlement 
and winding up of his affairs; but an inability to pay in 
the ordinary course, as persons carrying on trade 
usually do. Thompson vy. Thompson, 4 Cush. 127, 134. 
So under the English Bankrupt Act, the phrase ‘ in- 
solvent circumstances” is construed to mean an inabil- 
ity to pay in the ordinary course, as persons carrying 
on trade usually do. Bayly v. Schofield, 1M. & S. 338, 
349; Shone v. Lucas, 3D. & R. 218. 

Denike v. New York & Rosendale Lime & Cement Co., 
80 N. Y. 599, was an action in favor of some of the 
stockholders of said company fora dissolution of the 
corporation and the appointment of a receiver and the 
winding up of its affairs. It was alleged and claimed, 
among other things, that the company was insolvent. 
The statutes of New York provide that ‘“ whenever 
any incorporated company shall have remained in- 
solvent forone whole year * * * it shall be deemed 
to have surrendered the rights, privileges, and fran- 
chises granted by any act of incorporation * * * 
and shall be deemed to be dissolved.’’ In denying the 
relief sought, the court said: ‘‘There is no finding 
that the property of thiscompany was not sufficient to 
pay allitsdebts. It was simply found that it was in- 
solvent, and that may mean simply an inability to pay 
and discharge itsobligationsas theyaccrue * * 
in the ordinary course of its business. The plaiatiti 
gave evidence tending to show that the property ofthe 
company was not equal in value to the amount of its 
debts; and the defendant gave evidence tending to 
show that there was property sufficient to pay all the 
debs and still leave the capital nearly or quite intact. 
What the precise truth was as to the value of the prop- 
erty the referee did not determine and was not re- 
quested to determine, and hence we do not know.”’ 

So in this case we have no information whatever as 
to the real financial condition of this company. For 
aught that the record discloses, it may be insolvent 
only in the sense of not having been able to meet its 
obligations in the due course of business, a mere tem- 
porary embarrassment, and may in fact be solvent in 
the sense of having sufficient property to discharge all 
its obligations ona final settlement and winding up of 
its affairs. 

The charter provides that the corporation shall be 
liable at all events, the act of God and the public ene- 
mies only excepted, for all deposits. There can there- 
fore be no loss to depositors until the capital stock is 
gone; and the charter provides that when that is im- 
paired by losses or otherwise, the directors shall forth- 
with repair the same by assessment. 

Nothing appears to show that such an assessment 
would not relieve this institution from all embarrass- 
ment, and render further administration by the re- 
ceiver unnecessary. 

The New York cases, on which so much reliance is 
placed, establish the doctrine that if corporations do, 
or suffer to be done, acts that destroy the end and ob- 
ject of their creation, it is equivalent to a surrender of 
their corporate rights; but they do not decide that 





mere insolvency, though total, is sufficient evidence of 
such surrender. 

In Slee v. Bloom, 19 Johns. 456, the corporation had 
not only ceased to own any property, real or personal, 
but had totally ceased from acting for the space of 
about a year and four months. It was possessed of 
nothing and had abandoned the end and object of its 
creation, without pretense of expectation or hope of 
ever resuming its functions. Chancellor Kent says of 
this case: ‘‘ It amounts only to this, that if a private 
corporation suffer all its property to be sacrificed, and 
the trustees actually relinquish their trust, and omit 
the annual election, and do no one act manifesting an 
intention to resume its corporate functions, the courts 
of justice may, for the sake of the remedy and in fa- 
vor of creditors, who in such case have their remedy 
against the individual members, presume a virtual 
surrender of the corporate rights and a dissolution of 
the corporation. This is the utmost extent to which 
the doctrine was carried, and to this extent it is‘a safe 
and reasonable doctrine.”’ 2 Kent Com. 311. 

Penniman v. Briggs, Hopk. 300; 8. C., in error, 8 
Cow. 387, adopts and applies the doctrine of Slee v. 
Bloom. Therea corporation for manufacturing pur- 
poses, established under the general act of March 22, 
1811, had allits property, realand personal, sold on 
execution and otherwise applied forthe payment of 
its debts, and ceased to hold any property whatever, 
and was totally insolvent, and had ceased to manu- 
facture or act as a corporation iu any respect, and the 
trustees had no power to resuscitate the company by a 
call on the stockholders, as their shares were paid up; 
and it was held that the corporation was to be deemed 
dissolvedjfor the purpose of the remedy of creditors 
against the stockbolders individually. 

But the rule established by these cases is qualified 
by another rule. 

In Brinckerhoff v. Brown, 7 Johns. Ch. 217, it is said 
that ‘‘ it does not follow that a corporation is dissolved 
by the sale of its visible and tangible property for the 
payment of its debts and the temporary suspension of 
its business, so long as it has the moral and legal ca- 
pacity to increase its subscription, call in more capi- 
tal, and resume its business.’’ And the court refused 
to carry the doctrine of Slee v. Bloom to the extent of 
holding that the sale of all the visible property ofa 
corporation was of itself sufficient evidence of a sur- 
render, when all the other material circumstances 
were wanting, and said that the best evidence of a sur- 
render that Slee v. Bloom afforded was, that the trus- 
tees had virtually renounced their trust and ceased to 
act, and the regular annual election of trustees had 
been discontinued. 

Bradt v. Benedict, 17 N. Y. 98, wasa suit in favor 
of a creditor of a manufacturing corporation against a 
stockholder of the company to enforce his individual 
liability under the statute of 1811. In reviewing Slee 
v. Bloom, Penniman v. Briggs, and other decisions in 
that State, Selden, J., says: ‘It appears from these 
cases that in order to justify the inference that a cor- 
poration has surrendered its franchises it is not suffi- 
cient that it has become utterly insolvent, nor even 
that every vestige of its property has been sold by a 
sheriff, but it must also have lost all power to continue 
or to resume its business," and that nothing short of 
this is equivalent to a surrender except as otherwise 
provided by statute. Andinthe same case Pratt, J., 
says that the doctrine of Slee v. Bloom should not be 
carried beyond the precise facts on which the case 
rested. 

Can it be said of the defendant company that it has 
lost all power to resume its business? Obviously not. 
It does not even appear that it is insolvent in fact, 
much less that it is insolvent to such an extent that 
depositors can suffer thereby; nor is there any thing 
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to show that it has lost its power to resume its busi- 
ness if permitted to do so. Hence we have absolutely 
none of the essential elements for presuming a sur- 
render of corporate rights and privileges, which is the 
ground and reason of holding a dissolution in effect as 
distinguished from a dissolution in fact. 

But another question remains for consideration: Did 
the appointment of the receiver, with the power given 
him, have the effect of virtually dissolving the corpo- 
ration? The receiver is ordered to take charge and 
possession of the property and effects of the corpora- 
tion, and administer the same according to law, sub- 
ject to the order of the court. 

It is to be observed that the statute under which the 
receiver is appointedis unlike the statute under 
which a receiver is appointed to close up the affairs of 
a private corporation whose charter has expired or 
been annulled by forfeiture or otherwise. Under the 
latter statute (R. L., § 3275) the receiver, by virtue of 
the power conferred on him by the statute, not only 
pays the debts of the corporation, but distributes the 
balance of the funds, if any, among the stockholders 
or members of the corporation or their legal represen- 
tatives, thereby finally settling and winding up all the 
affairs of the corporation; whereas under the former 
statute (R. L., $ 3555) the receiver pays the debts only, 
and does not distribute the surplus among stock- 
holders, because evidently the corporation is still in 
existence, legally capable of receiving the surplus and 
of resuming its business and accomplishing the end 
and object of its creation. And even though the capi- 
tal is wholly gone, there would seem to be no legal 
reason before a surrender or a forfeiture to prevent 
the members from furnishing renewed capital, and 
then proceeding to use their corporate powers. Coburn 
v. Boston Papier Mach& Manufacturing Co., 10 Gray, 
243. 

But in case of the expiration or annulment of a 
charter the corporate existence is gone for the purpose 
of continuing the business for which the corporation 
was established (R. L., § 3272), and nothing remains to 
be done with the surplus except to divide it among the 
stockholders or members. 

In Bank Commissioners v. Bank of Buffalo, 6 Paige, 
497, it is said that as the statute relating to proceedings 
in equity against corporations contemplates the mak- 
ing of a final decree on the bill or petition against the 
company that is to deprive it of all its corporate prop- 
erty and powers, and as a receiver appointed upon such 
a proceeding, unless restrained in his powers by the 
order appointing him, is absolutely vested with all the 
corporate property and effects, aud authorized to dis- 
tribute the surplus thereof among the stockholders af- 
ter payment of the debts of the company, it fol- 
lows of course that a final order or decree for the ap. 
pointment of such a receiver is a virtual dissolution of 
the corporation. 

The powers thus referred to as conferred upon the 
receiver are given by statute; and it is said in Ver- 
planck v. Mercantile Ins. Co. of New York, 2 Paige, 438, 
that the order appointing such a receiver is in effect a 
final order in the cause, and unless altered or revoked 
operates a virtual dissolution of the corporation; that 
it is not a common-law receivership, but that the re- 
ceiver is a statutory assignee, vested with nearly all 
the powers and authority of the assignee of an insolv- 
ent debtor. And the court points out the difference 
between such a receiver and a receiver under another 
section of the same statute and under an earlier stat- 
ute, which are strictly common-law receivers, such as 
are usually appointed in suits between party and 
party, and who have no powers except such as are con- 
ferred upon them by the order of their appointment 
and the course and practice of the court. 

Indeed, 80 effective is the statute under which the 





ed 
receiver is said to be astatutory assignee, that after 
the appointment of such a receiver the answer of the 
corporation under the corporate seal is of no effect, 
the corporation being virtually dissolved by the ap- 
pointment, the statute substituting the receiver for 
the corporation as to all the corporate property and 
effects. Davenport v. City Bank of Buffalo, 9 Paige, 12. 

Now, the receivership in the case at bar is little else 
than a common-law receivership. The receiver has no 
particular statutory powers conferred upon him; but 
in the language of the statute, he is ‘“‘subject to the 
Court of Chancery,’”’ and is made so by the order of 
his appointment; and said order is not strictly a judi- 
cial act in the sense of being a decree or judgment fi- 
nally determining rights; and hence it is that the Leg- 
islature may authorize the executive department of 
the government to appoint receivers with authority to 
take charge of and wind up the affairs of insolvent cor- 
porations, such as banking institutions. High Re- 
ceivers, § 343. And as the object of this proceeding is 
to protect and preserve the corporate assets for the 
benefit of creditors,the court may on motion discharge 
the receiver and allow the corporation to resume the 
management of its affairs, if satisfied that the interest 
of all parties would be best subserved in that way; 
and for aught that appears this company may now be 
in condition to successfully make such a motion. 

We do not think that such a receivership as this, in 
view of the facts disclosed in this case, can be said in 
any just sense to operate a virtual dissolution of the 
corporation. : 

Decree affirmed and cause remanded. 

Taft, J., dissents. 


—_—_—____ 


BANKING—DISCHARGE OF INDORSER—PAROL 
EVIDENCE AS TO LIABILITY, 


PENNSYLVANIA SUPREME COURT, APRIL 14, 1884. 


CoMMERCIAL NATIONAL BANK Vv. HENNINGER.* 

Where a bank is the holder of a note payable at the banking 
house, and upon maturity the maker has a deposit in ex- 
cess of the amount of the note which deposit is not spec- 
ially applicable to a particular purpose, the bank is bound 
to apply a part of said deposit to meet the note, and can- 
not elect to let the note go to protest and hold the in- 
dorser. Where such a course is taken the indorser is dis- 
charged from liability. 

Where such a course was taken by a bank, the cashier of 
which was maker of the note in question, evidence was in- 
admissible in an action by the bank against the indorser 
to show that the cashier had agreed in his official capac- 
ity that the indorser should not be bound, and further, in 
case the said agreement was unauthorized, to show 
that the bank was fully protected against loss by reason 
of stock owned therein by the cashier and by his official 
bond, 

A. executed two promissory notes made payable to the order 
of B. at a bank of which A. was cashier. B. indorsed the 
notes and had them discounted at the said bank. A. re- 
fused to pay at maturity, and the notes were protested. 
In an action by the bank on B.’s indorsement: 

Held, evidence to show an agreement between A. and B. that 
B.’s indorsement should impose upon him no obligation 
to pay, and that the bank was protected from loss 
through this agreement by stock in the bank owned by 
A., and by his bond as cashier, is irrelevant and inadmis- 
sible. 

Held, further, A.’s account with the bank is admissible in evi- 
dence to show a balance in his favor,on the day of the 
maturity of the notes, sufficient to have paid them. 


_— to the Common Pleas of Berks County. 





*S. C., 15 Week. Notes, 33. 
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Assumpsit by the Commercial National Bank of 
Reading against Charles Henninger, upon two promis- 
sory notes indorsed by defendant. Pleas, non-assump- 
sit with leave, etc. On the trial, before Hagenman, 
P. J., the following facts appeared: Charles Hennin- 
ger, the defendant, sold to B. F. Young certain shares 
of stock in the Pennsylvania Graphite Mining Com- 
pany, and received therefor his three promissory notes 
made payable at the Commercial National Bank of 
Reading, of which Young was the cashier, three, six 
and nine months after date respectively. They were 
indorsed by Henninger and discounted by the said 
bank. Young, the maker, alleging that Henninger had 
defrauded him in the sale of the Graphite stock,resolved 
not to pay the said notes, and at the time of the ma- 
turity of the second, handed it and the first, which he 
had renewed, to a notary, who made demand at the 
bank for payment. Young, the maker, as cashier of 
the bank, answered that the notes had not been pro 
vided for, whereupon they were protested, and notice 
thereof given to Henninger. He paid the third note 
when it matured, but refused to pay the first and sec- 
oud, and the bank brought this suit to charge him as 
indorser. 

Defendant offered to prove an agreement by Young, 
as cashier, at the time of the giving of the notes that 
Henninger’s indorsement should impose upon him no 
obligation to pay, but should operate merely asa trans- 
fer of the notes, and further to show thatif this trans- 
action between Young and Henninger was unauthor- 
ized by the bank, the latter was protected from loss by 
shares of the capital stock of the bank owned by Young 
and by his bond as cashier. All of which was objected 
to by the plaintiff as irrelevant. Objection overruled. 
Exception. (First, second and third assignments of 
error.) Defendant also offered to prove a custom 
among the Reading banks to charge notes made paya- 
ble at the bank to the account of the maker, without 
any special direction from the maker so to do. Ob- 
jected to by plaintiff as irrelevant. Objection over- 
ruled. Exception. (Fifth and sixth assignments of 
error. 

Defendant further offered in evidence Young’s ac- 
count with the plaintiff bank on February 28, 1882, to 
show that at the time of the maturity of the notes 
there were funds on deposit to his credit sufficient to 
have paid the same. Objected to by plaintiff as irrele- 
vant. Objection overruled. Exception. (Fourth as- 
sigument of error. ) 

Mr. Young testified that the sum deposited to his 
credit at the time of the maturity of the notes had 
been raised by the sale of certain securities for the 
purpose of paying notes other than the ones in! suit, 
and subsequently maturing, and the said balance was 
actually applied to the payment of such other and sub- 
sequently maturing notes. There was no other evi- 
dence upon this point. 

The plaintiff requested the court, inter alia, to 
charge: (1) A bank is not bound whena note owned 
by it, and made payable at its banking house, becomes 
due, to appropriate moneys of the maker on deposit 
with it to the payment of the note. The indorser has 
no right to ask that the bank shall do so. 

Answer. We answer and charge that if Mr. Young 
had a deposit in bank sufficient to pay these notes on 
the day they became due, and there were no circum- 
stances shown in the case that would forbid the bank 
from so doing, the bank was obliged to charge up these 
notes against Mr. Young’s deposit. Fispecially was 
the bank required to do so if the jury find that there 
was some understanding between the cashier and the 
president that the defendant would not be called upon 
to pay these notes, and such credit would be noinjury 
to the bank. (Eighth assignment of error.) 





(2) If the jury believe that B. F. Young made the 
deposit which composed the balance in bank at the 
time of the maturity of the notes in suit for the pur- 
pose of paying notes other than the ones in suis, he 
had a right to appropriate said balance to the payment 
of such other notes; and the defendant was not re- 
leased from his liability as indorser of the notes in 
suit. 

Answer. If the jury believe that Mr. Young made a 
deposit with the specific agreement with the bank at 
the time it was made, that the money so deposited 
was to be used for other notes, then the defendant 
would not be released from his liability. But the jury 
will carefully consider the evidence. The deposit was 
credited on Mr. Young’s general account without any 
entry that it was for a special purpose; and the only 
evidence of any special purpose is the testimony of Mr. 
Young, who was the depositor and cashier. He does 
not say that he ever notified any other officer of the 
bank of the disposition he intended to make of this 
deposit. And so far as the evidence goes, it seems to 
have been an understanding he had with himself. 
(Ninth assignment of error.) 

Verdict for defendant and judgment thereon. 
Whereupon plaintiff took this writfassigning for,error, 
inter alia, the admission of the testimony excepted 
to, and the answers of the court to the points above 
set forth. 


Cyrus G. Derr (D. N. 
plaintiff in error. 

Jeff. Snyder (George F. Baer with him), for defend- 
ant in error. 


Schaeffer with him), for 


Paxson, J. The fourth and eighth assignments 
raise the prominent questions of this case. The fourth 
alleges error in admitting in evidence the account of 
Mr. Young with the bank on February 28, 1882, for the 
purpose of showing that there were funds on deposit 
to his credit sufficient to have paid the notes in con- 
troversy; while the eighth alleges the court erred in 
instructing the jury, in answer to the plaintiff's first 
point, ‘‘that if Mr. Young had a deposit in bank suffi- 
cient to pay these notes on the day they became due, 
and there were no circumstances shown in the case 
that would forbid the bank from so doing, the bank 
was obliged to charge up these notes against Mr. 
Young’s deposit. Especially was the bank required to 
do so if the jury find that there was some understand- 
ing between the cashier and the president that the 
defendant would not be called upon to pay these notes, 
and such credit would be no injury to the bank.” 

The defendant was the indorser of the notes in suit. 
The maker was B. F. Young, who was also the cash- 
ier of the bank. The notes had been discounted by 
the bank, and were payable there on the day 
they matured; at the close of banking hours there was 
on deposit to the credit of Mr. Young a balance suffi- 
cient to meet the notes. Instead of charging up the 
notes against the deposit, the cashier handed them toa 
notary for protest. The object of this was to hold the 
indorser, and compel him to proceed against the maker 
in order to let in a defense which the maker could not 
set up against the bank. The defendant contends that 
the failure of the bank to charge up the notes against 
Mr. Young's deposit relieved him‘as indorser. 

That there were no circumstances in the case to pre- 
vent the bank from applying the deposit to the notes 
has been found by the jury. There is no doubt as to 
the right of a depositor to control his deposit up tothe 
point where the rights of others attach. He may draw 
it out by his check; he may apply it to a particular 
purpose by making it a special deposit, or by specific 
directions communicated to the bank. None of these 
things is found in the case. The mere mental inten- 
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tion of the depositor, not communicated to the bank, 
is of noimportance. While the right of the bank to 
charge the notes against the deposit is not disputed, 
it was at the same time contended that it was under 
no duty to do so, and that its failure to make such ap- 
plication did not discharge the indorser. 

It is to be observed that the bank was the owner of 
the notes, and not a mere collecting agent. The differ- 
ence is obvious. The position of the bank was this: 
It was a creditor of Mr. Young to the amount of the 
notes discounted; it was the debtor of Mr. Young to 
the amount of his deposit, and to that extent was in 
law bound to honor his checks or drafts; it held the 
defendant as security on the notes by reason of his in- 
dorsement thereof; the deposit exceeded the notes, 
and it had the undoubted right at the close of bank- 
ing hours on the 28th of August to charge the notes 
against the deposit. Was it bound to do so as between 
the bank and the indorser? 

In order to discuss this question intelligently we 
must not lose sight of the peculiar character of a bank 
deposit. The money deposited does not, as is popu- 
larly assumed, continue to be the property of the de 
positor. It becomes the money of the bank the mo- 
ment it is deposited. The depositor becomes the 
creditor of the bank, and as before observed, the bank 
is his debtor, and isin law bound to honor his drafts 
to the extent of his deposit. Foley v. Hill, 1 Phillips, 
399; Bank of Republic v. Millard, 10 Wall. 152; Carr 
v. National Security Bank, 107 Mass. 45. When the de- 
positor becomes indebted to the bank on one or more 
accounts, and such debts are due and payable, the bank 
has the right to apply any deposit he may have to 
their payment. This is by virtue of the right of set-off. 
Where a general deposit is made by one already in- 
debted to the bank, the latter may appropriate such 
deposit to the payment of such indebtedness. This 
results from the general doctrine of the application or 
appropriation of payments. Andit may be safely as- 
serted that as a general rule, the former may waive the 
right to make such application, and allow the depositor 
to draw out his balance. Where however the rights of 
third parties intervene the case is sometimes different. 
The distinction between the liability of a bank to a 
customer and to a third party is thus defined in Morse 
on Banks and Banking (2d ed.) 47: “‘A bank holding 
a note ofa depositor is under no obligation to appro- 
priate a sum sufficient to meet it from funds on de- 
posit immediately upon its maturity, or indeed at any 
other particular time; they may let the account run 
on and take the chance that they will not lose in the 
end. But as toward third parties, the obligation upon 
the bank is different, and it has been decisively and 
properly held that the neglect of the bank to make 
such an appropriation of the principal debtor’s funds 
would discharge the indorsers and sureties.” 

The rule is well settled that ‘‘ when a creditor has in 
his hands the means of paying his debt out of the 
property of his principal debtor, and does not use it, 
but gives it up, the surety is discharged. It need not 
be actually in the hands of thecreditor. If it be within 
his control, so that by the exercise of reasonable dili- 
gence he may have realized his pay out of it, yet vol- 
untarily and by supine negligence relinquished it, the 
surety is discharged.’* Fegley v. McDonald, 8 Nor. 
128; citing Com. v. Vanderslice, 8S. & R. 452; Everly 
v. Rice, 8 Harris, 297; Boschert v. Brown, 22 P. F. 8S. 
372, and other cases. 

This familiar rule applies to banks as well as other 
creditors. It was held in Kuhns v. The Westmoreland 


Bank, 2 Watts, 136, where it was ruled: ** The lien 
which a bank has, by virtue of the seventh section of 
the act of 2ist of March, 1814, upon the stock of its 
debtor, results for the benefit of the surety of sach 
debtor; and such is that resulting interest that the 





surety cannot be deprived of it. Hence if the bank 
permit the stock of such debtor to be sold, and its pro- 
ceeds applied to discharge a debt due to the bank by 
the same debtor, which originated by a note of subse- 
quent date, the surety in the first transaction will be 
thereby discharged.” 

Ramsay v. Westmoreland Bank, 2 P. & W. 163, was a 
suit against a surety. The facts and the law of the 
case are sufficiently explained in the following extract 
from the opinion of the court: “The note on which 
the suit was instituted bad been drawn by William 
Johnson and indorsed by John Ramsey; he was then 
a mere surety, and as such entitled to be favored in 
thelaw. The evidence he offered was to prove, and 
would have proved, that a large balance arising on the 
sale of real estate of William Johnson was in the hands 
of the sheriff, which was subject and liable to the 
judgment of the bank, and would have been obtained 
if due diligence had been used. The case then, if 
proved as offered by the plaintiff in error to the court 
below, would have come within the principle stated 
by the present chief justice in Com. v. Miller's Ad 
ministrators, 8S. & R. 457, ‘ that no ruie in equity was 
clearer than that where a creditor has the means of 
satisfaction in his hands, and chooses not to retain 
them, but suffers them to pass into the hands of the 
principal,the surety can never be called upon.’ Here,to 
be sure, the bank had not the balance actually in their 
hands, nor did they actually assent to its passing into 
the hands of Johnson, but they might by using due 
diligence, and by doing their duty to the surety, have 
obtained it, and thus have had satisfaction pro tanto 
on their judgment from the proceeds of the real es- 
tate of the real debtor, and it was their duty to have 
done this. The money thus obtained from the sale of 
real estate of Johnson, on which the bank’s judgment 
was a lien, was actually brought into court. Johnson 
could not take it out of court, but the bank could have 
done so, and if they did not, they must lose it, for 
having had the means of payment in their power they 
could not pass them by and recover from a surety.”’ 

Ramsey v. The Westmoreland Bank was approved in 
the subsequent case of Sitgreaves v. The Bank, 13 
Wright, 359, and the same principle has been rec- 
ognized and followed in numerous later cases, includ- 
ing Fegley v. McDonald, supra. Is it applicable to the 
case in hand? Of this we are iv no doubt. The bank 
being indebted to Young when his notes matured in an 
amount exceeding the notes, the latter had the clear 
right to set off so much of his deposit as was necessary 
to meet the notes. The defendant as surety was en- 
titled to avail himself of Young's right. It may be il- 
lustrated thus: If I am the holder of A.’s note in- 
dorsed by C.,and when the note matures I am in- 
debted to A. in an amount equal to or exceeding the 
note, can I have the note protested and hold C. as in- 
dorser? It is true A.’s note is not technically paid, 
but the right to set-off exists, and surely C. may show 
in relief of his obligation as surety that I am really the 
debtor instead of the creditor of A. If this is so be- 
tween individuals, why is it not so between a bank 
and individuals? 

Further the note in controversy was payable at the 
bank. An acceptance or promissory note thus payable 
is, if the party is in funds, that is, has the amount to 
his credit, equivalent to a check; and it is in effect an 
order or draft on the banker in favor of the holder for 
the amount of the note or acceptance. tna Nat. 
Bank v. Fourth Nat. Bank, 46 N. Y.88. [I do not un- 
derstand this principle to be disputed. The note 
therefore was a draft on the bank against the deposit 
of the maker. It was the equivalent to a peremptory 
order on the bank to pay, or to speak more accurately, 
to charge the notes against the deposit. And the jury 
have found that there was no direction on the part of 
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the depositor to interfere with this. It must be con- 
ceded that if the deposit had been special, or if pre- 
vious to the maturity of the note, any arrangement 
had been made between the depositor and the bank 
by which the bank had been forbidden to apply the 
money inits hands to the payment of these notes, the 
indorser would not be discharged. As was held in 
Bank v. Speight, 47 N. Y. 668: “If before the matu- 
rity of paper held by a bank against a depositor, an 
arrangement is made by which the bank agrees to hold 
the deposit fora specific purpose, and not to charge 
the note against it, the bank may be regarded as a trus- 
tee, and the deposit special. In such a case, in the ab- 
sence of fraud or collusion, an indorser upon such pa- 
per has no right to require the application of the de- 
posit toward the payment of the paper upon its matu- 
rity.” 

Bank of Wilkesbarre v. Legrand, 13 Week. Notes, 
317, is not in conflict with this view. The precise ques- 
tion we are considering was not decided in that case. 
There Lowenstein had not sufficient funds in the bank 
to pay the note at the time it matured. Subsequently 
he made a special arrangement by which he was to 
continue to do business with the bank, and it was al- 
leged the time of payment had been extended. At 
several times after this he had sufficient money on de- 
posit to pay the note. The court below subsequently 
entered judgment against the bank upon the ground 
principaliy that the indorser was discharged by the ex- 
tension of the time,'which judgment was subsequently 
reversed by this court. It needs but a sursory exam- 
ination of that case to see that it does not rule this. 

Nor do the other cases cited by the plaintiff sustain 
his contention. In Bank of United States vy. Carneal, 
2 Pet. 543, the question was whether the indorser was 
discharged by a failure to make demand upon the 
maker. The note was payable at the bank, the de- 
mand was made there, and it was said by Justice 
Story: ‘‘ Where a note is payable at a bank it is his 
(the maker’s) duty to be at the bank within the usual 
hours of business to pay the same.”’ 

Strong v. Fosler, 84 Eng. Com. Law, 201, was not the 
case of an indorser, but of one of the makers of a joint 
and several promissory note who claimed to be a 
surety. It was at least doubtful whether he was a 
surety; his position on the note did not make him so, 
and there were no funds to the credit of either of the 
makers when the note matured. On the contrary, the 
balance was against them. The court held, under the 
circumstances of the case, that the failure of the bank 
toapply a subsequent deposit to the payment of the 
note did not discharge the defendant, and intimated 
the opinion it would not have discharged him even 
had he been a surety. 

In the National Mahaiwe Bank v. Peck, 127 Mass. 
302, it was ruled that: ‘‘ Where by express agreement, 
or by acourse of dealing between a bank and one of 
its depositors, a certain note of the depositor is not 
included in the general account between them, any 
balance due from him to the bank when the note be- 
comes payable is not to be applied in satisfaction ef 
the note, even for a benefit of asurety thereon, except 
at the election of the bank.’’ The bank had discounted 
for B. a note signed by him as treasurer of atown and 
indorsed by P., the proceeds of which were to be used 
by B. in his official capacity. Neither the note norits 
proceeds were made part of B.’s personal account with 
the bank. Atthetime that note matured the bank 
held the personal note of B., which would mature the 
next day, and which exceeded the amount then stand- 
ing to the credit of B.’s personal account. As soon as 


the personal note matured, the president of the bank 
directed the cashier to apply the balance of B.’s ac- 
count to the personal note. 


Three days after, P. pre- 





sented a check to the bank, signed by B., in which he 
directed the balance of his account to be paid on ac- 
count of his official note. The cashier refused so to ap- 
ply it because of the direction he had received. Held, 
in an action by the bank against P.on the official note, 
that neither he nor B. could insist that the amount 
standing to B.’s credit at the maturity of the note 
should be applied to the payment of the note in suit. 
It will be noticed that the official note did not enter 
into B.’s personal account, and that before B.’s check 
had been presented at the bank the latter had applied 
his personal deposit in part payment of his personal 
note which had matured. Its right to do so is appar- 
ent. 

As the principles above indicated control this case, a 
discussion of the remaining assignments is not neces- 
sary. To avoid misapprehension, it is proper to say 
however that the offers of testimony embraced in the 
first three assignments of error were irrelevant, and 
should have been excluded. The bank was a holder 
for value, and the facts set forth in the said offers did 
not constitute a defense. But the admission of the 
evidence under these offers did no harm, and it is set- 
tled law that for immaterial errors this court will not 
reverse. Nor is it essential to criticise the admission 
of the testimony in relation to the custom of the 
Reading banks to charge a note made payable at the 
bank against a deposit standing to the credit of the 
maker. Sucha mode of dealing could hardly have 
the force of a custom considered in its legal sense. 
Bat as a course of commercial dealing it was perhaps 
competent, and at most it merely showed that the 
banks did what they had a conceded right to do aside 
from any such custom or usage. 

Judgment affirmed. 


—_———_—___—_ 
COLORADO SUPREME COURT ABSTRACT. 





CONSTITUTIONAL LAW—GENERAL AND SPECIAL LAW 
—ASSESSMENT UNDER INVALID LAW.—(1) Where u 
special city charter cannot be amended by a general 
law applicable to the whole State, so as to meet the ne- 
cessities of a particular case, then a special law is au- 
thorized by the Constitution itself, and the decision of 
the question as to whether or not a special law is nec- 
essary is for the Legislature, and not for the courts. 
In the case of State v. Co. Ct. of Boone County, 50 
Mo. 317, the court says: ‘‘ But who is to decide when 
a general or special law will answer the best purpose? 
It strikes me thatthe rule in reference to general or 
special laws is laid down as a guide for the Legislature, 
and the Legislature is to judge of the necessity of the 
particular case. The Legislature is quite as able to do 
this as the courts. The Legislature must in the first 
instance exercise their discretion as to the necessity of 
a special instead of a general act. How can the courts 
control that discretion? If adiscretion be conceded 
at all, in my judgment the courts have no right to con- 
trol it. It is agreed that there is no discretion in re- 
gard to the passage of certain enumerated laws. They 
are_inhibited by the letter of the Constitution. When 
the Legislature undertakes to pass these inhibited 
laws it is the plain duty of the courts to declare them 
unconstitutional.’’ The above views appear to us to 
be both sound and applicable to the phraseology of our 
Constitution. They are affirmed by the subsequent 
cases of State v. Co. Ct. of New Madrid,51 Mo. 83, 
and Hall v. Bray, id. 288. Similar views upon like 
constitutional provisions are announced in State v. 
Hitchcock, 1 Kan. 178, and Gentile v. State, 29 Ind. 
409. (2) A valid assessment cannot be made under an 
invalid law or ordinance, and its constitutionality is 
to be tested not by what has been done under it, but 
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by what it authorizes to be done by virtue of its pro- 
visions. This is the doctrine of the following cases, 
aud many others might be cited to the same effect, but 
reference to them will be found in the cases cited: 
Stuart v. Palmer, 74 N. Y. 183; Thomas v. Gain, 35 
Mich. 155; Davidson v. New Orleans, 96 U.S. 97; 
County of San Mateo vy. Southern Pac. R. Co., 8 Sawy. 
238; 13 Fed. Rep. 722. Brown v. City of Denver. 
Opinion by Beck, J. 

[Decided April 1, 1884.] 


—_——_>_—__—_—_ 


MICHIGAN SUPREME COURT ABSTRACT. 

LANDLORD AND TENANT—MINING LEASE—TRADE 
FIXTURES—RIGHT OF REMOVAL.—As between landlord 
and tenant of a mining lease, engines and_ boilers 
erected by the tenant on brick and stone foundations, 
and bolted down solidly to the ground, and walled in 
with brick arches; and dwellings erected by the ten- 
ant for minersto live in, standing on posts or dry 
stone walls piled together—where such machinery and 
buildings were intended to be merely accessory to the 
mining operations under the lease, and when there was 
no intention in affixing them to the realty to make 
them accessory to the soil, and where they can be re- 
moved without material disturbance to the land, are 
regarded as “ trade fixtures,” and may be removed at 
or before the termination of the lease. Conrad v. 
* Saginaw Mining Co. Opinion by Champlin, J. 
[Decided June 25, 1884.] 


EJECTMENT—ADVERSE POSSESSION—ESTOPPEL—FOR- 
MER SUIT.—(1) A title to land may be gained by its ad- 
verse possession for over twenty yeurs by a party 
claiming under color of title. (2) Where an ejectment 
suit totry the title to land was determined in favor of 
a plaintiff, and after its decision the defendant con- 
veyed the property and his grantee afterward ob 
tained the possession of the land, in an action for 
ejectment against the latter’s grantee, held, that he 
was estopped from denying the plaintiff's title because 
of the former suit by his grantor. Scheetz v. Fitz- 
water, 5 Penn. St. 126; Melvin v. Proprietors, ete., 5 
Metce. 15; Sawyer v. Kendall, 10 Cush. 241; Williams 
v. Dongan, 20 Mo. 186; St. Louis v. Gorman, 29 id- 
693; Shaw v. Nicholay, 30 id. 99; Holton v. Whitney, 
30 Vt. 405; McNeely v. Langan, 22 Ohio St. 32; Nelson 
v. Trigg, 4 Lea, 705. Whitford v. Crooks. Opinion by 
Cooley, C. J. 

(Decided June 25, 1864.] 


WILL—EXECUTORS—JOINT POWER—RENUNCIATION 
—EXECUTION BY ONE.—When an executor acts under 
instructions in a will, rather than under the general 
powers accorded by statute, and it appears that the 
testator had confidence in him, and intrusted much to 
his discretion, nothing but imperative duty can ex- 
cuse acourt for interfering with his acts. Where two 
persons are named in a willas executors, *‘ with full 
power and authority to sell and convey real estate,” 
and one of such persons renounces the trust, the other 
may, under the provisions of section 5844 of Howell’s 
Statutes, execute the power, and a contract executed 
by him alone to sell and convey such real estate is 
valid. Dyer, 23; 11 Vin. Abr. 271; Bac. Abr. D. 1; 2 
Williams Ex'rs, 810; Jacomb v. Harwood, 2 Ves. 267; 
Wheeler v. Wheeler, 9 Cow. 34; Bogert v. Hertell, 4 
Hill, 492, 503; Weir v. Mosher, 19 Wis. 311; Herald v. 
Harper, 8 Blackf. 170; Dominick v. Michael, 4 Sandf. 
874; Boughton v. Flint. 13 Hun, 206. Co-executors and 
co-ad ministrators are regarded in law as but one per- 
son, and acts done by one are deemed the acts of all 
in all matters relating to the personal estate. One may 
execute a Valid release of adebt. Murray v. Blatch- 





ford, 1 Wend. 583. He may discharge a mortgage 
(People v. Keyser, 28 N. Y. 226), may make an assign- 
ment of a mortgage (Cronin v. Hazeltine, 3 Allen, 324), 
and this court has held that a deed made by one of 
two or more administrators was not void, and not 
subject to attack in collateral proceedings. Osman y. 
Traphagen, 23 Mich. 80. The following authorities 
may also be examined with profit in examining the 
question raised in this case: Bonifaut v. Greenfield, 1 
Cro. 80; Dike v. Ricks, 4 Cro. C. 335; 1 Sugd. Pow. 
(6th Lond. ed.) 143, 144; Pitt v. Pelham, Ch. Cas. 178; 
Wardwell v. McDowell, 31 Ill. 364; Clinefelter vy. 
Ayres, 16 id. 829; S. C., 20 id. 465; Conklin v. Edger- 
ton, 21 Wend. 430; Roseboom v. Mosher, 2 Denio. 61; 
Wills v. Cowper, 2 Ham. 124; Powell Devises, 196, 197; 
Judson v. Gibbons, 5 Wend. 224. Vernor v. Coville. 
Opinion by Sherwood, J. 
(Decided June 25, 1884.] 
EJECTMENT—OUSTER—QUESTION OF FACT—BURDEN 
OF PROOF.—Ouster is a question of fact, which it is 
the province of the jury to determine, and the facts and 
circumstances which went to establish the ouster 
ougbt, under proper instructions from the court, to be 
submitted to thejury. Taylor v. Hill, 10 Leigh (Va.), 
457; Cummings v. Wyman, 10 Mass. 465; Purcell v. 
Wilson, 4 Gratt. 16; Harmon v. James, 7 Smedes 
& M. 111; Blackmore v. Gregg, 2 Watts & 8S. 182; Car- 
pentier v. Mendenhall, 28 Cal. 484; Clark v. Crego, 47 
Barb. 599. And the burden of proof rests upon 
the party alleging it. Newell v. Woodruff, 50 Conn, 
492; Van Bibber v. Ferdinand, 17 Md. 456. But when 
both parties rely upon ouster, it is incumbent on the 
plaintiff to prove it within the statute of limitations. 
If he introduce evidence tending to prove it within 
that period, then the burden is shifted to the defend- 
ant to prove an actual ouster which occurred anterior 
to that period. Highston v. Burdette. Opinion by 
Champlin, J. 
(Decided June 25, 1884.] 


NEGLIGENCE—CONTRIBUTORY—PERSONAL INJURY. 
—Where a person in crossing a railroad track was 
struck and injured by a passing engine which she was 
facing, and which she must have seen if not acting 
heedlessly, held, that she was guilty of contributory 
negligence. In an action against a railroad company 
for a personal injury it is incumbent upon the plaintiff 
to show not only that the defendant was negligent, 
but that she was in the exercise of ordinary care at the 
time of the accident; and if this is not shown it is im- 
material that she was rightfully upon the defendant’s 
grounds at the time. Pzolla v. Michigan Cent. R. Co. 
Opinion by Champlin, J. 

[Decided June 25, 1884.] 


—_—_.———————— 


NEBRASKA SUPREME COURT ABSTRACT. 


CORPORATION — CAPITAL STOCK — ASSESSMENTS.— 
Where articles of incorporation fix the amount of the 
capital stock the entire amount must be subscribed be- 
fore a stockholder is liable to assessment for the ac- 
complishment of the main object of the corporation, 
unless the articles otherwise provide or there is a 
waiver of the condition. Salem Mill-dam Co. v. Ropes, 
6 Pick. 23; S. C.,9 id. 195; Cabot, etc., Br. Co. v. Cha- 
pin, 6 Cush. 53; Shurtz v. 8. & T. R. Co., 9 Mich. 269; 
Topeka Bridge Co. v. Cummings, 3 Kan. 76; Sommer- 
set R. Co. v. Clarke, 61 Me. 384; N. H. C. R. v. John- 
son, 30 N. H. 404; P. & R.I. R. v. Preston, 36 Iowa, 
118; Fox v. Clifton, 6 Bing. 776; Pitchford v. Davis 
5 Mees. & W. 2; Fry’s Ex’rv. L. & B.S. R., 2 Mete. 
(Ky.) 823; Estabrook v. Hotel Co., 5 Neb. 76; Boehme 
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v. Hotel Co., id. 80. See also Livesey v. Omaha Hotel 


Co., 5 Neb. 50. Hale v. Sanborn. 
well, J. 
[Decided May 29, 1884.] 


MorTGAGE—CONDITION TO SAVE HARMLESS—SURETY 
—DAMAGE.—When the condition of a mortgage is to 
save the mortgagee harmless from the payment of a 
debt owing by the mortgagor, for which the mortgagee 
was surety, held, that no action could be maintained 
on the mortgage until the mortgagee has paid the debt 
or some portion thereof; that is, until actual damages 
had been sustained by him. This question was before 
the court in Gregory v. Hartley, 6 Neb. 356, and it was 
held that where a condition or promise is only to in- 
demnify and save harmless a party from some conse- 
quence, no action can be maintained until actual dam- 
ages have been sustained by the plaintiff. Stout v. 
Folger, 34 Iowa, 74; Lathrop v. Atwood, 21 Conn. 117; 
In re Negus, 7 Wend. 499; Thomas v. Allen, 1 Hill, 
145; Churchill v. Hunt, 3 Denio, 321; Wilson v. Stil- 
well, 9 Ohio St. 467. The plaintiff was merely surety 
on the note. The debt was not his own, but that of 
McCoy. This principle is clearly recognized In re Ne- 
gus, supra, and Douglass v. Clark, 14 Johns. 177. In 
the case last cited the condition of the bond was that 
“if the said Sylvester Clark, above bounden, shall well 
and truly pay off and discharge said bond, and save 
the said Zebulon harmless, and indemnified from the 
payment thereof, or any part thereof, and from all 
costs, damages and charges thence arising to said Zeb- 
ulon, then the above-written obligation to be null and 
void,” etc. The court say: ‘‘ Whether this plea be 
good or not will depend upon what is deemed the true 
construction of the bond. If the defendant is to be 
considered as undertaking to pay off and discharge the 
recited bond, the plea is bad; but if it be considered a 
bond of indemnity to save the plaintiff harmless from 
all damages by reason of the recited bond, the plea is 
good. 1 Saund. 117, n. We are inclined to 
think the good sense and sound interpretation 
of the bond is according to the latter construction. 
* * * This construction is much strengthened 
by the circumstance that it appears in the recited 
bond that the defendant was not the person who was 
to pay the duties. They were due from Rice, with 
whom the defendant was bound.” In Thomas v. 
Allen, 1 Hill, 145, it is said the bond in suit was more 
than a boud of indemnity, because it bound the de- 
fendant to pay off the plaintiff's debt, and the breach 
was well assigned by alleging that the obligor had not 
paid at the day. In thatcase it issaid that Douglass 
v. Clark was silently overruled in Port v. Jackson, 17 
Johns, 239. Forbes v. McCoy. Opinion by Maxwell, J. 
[Decided May 29, 1884.] 


——_¢—————— 


KANSAS SUPREME COURT ABSTRACT.* 
JANUARY TERY, 1884. 


Opinion by Max- 


CARRIER—BAGGAGE— Loss.— Where the duly au- 
thorized agent of a railroad company receives personal 
property to be transported as baggage, the railroad 
company must account for such property as baggage, 
although in strict language it might not be baggage. 
Where personal property is received by a railroad 
company to be transported as baggage, and while it is 
in the possession of the railroad company, to be so 
transported, it is Jost or stolen, held, that the railroad 
company is responsible to the owner thereof for its 
loss. Chicago, etc., Railroad Co. v. Conklin. Opinion 
by Valentine, J. 

OFFICE AND OFFICER—FORFEITURE— CUMULATIVE 
REMEDY—FAILURE TO PERFORM DUTY— PUBLIC SENTI- 





*Appearing in 32 Kansas Reports, 





MENT.—(1) If a county attorney neglects or refuses to 
perform any act which it is his duty to perform, or 
corruptly performs any such duty, he forfeits his 
office, and may be removed therefrom by a civil ac- 
tion, in the nature ofa proceeding in quo warranto, in 
the Supreme Court. (2) A civil action instituted in 
the manner provided in the Code of Civil Procedure 
for the removal of a county attorney who neglects or 
refuses to perform any act which it is his duty to per- 
form, or who corruptly performs any such duty, 
reaches only to the possession of his office and its emol- 
uments. The criminal prosecution provided for in 
section 12 of the Prohibitory Act is an additional or 
cumulative remedy, and in addition to the forfeiture 
of office, subjects the guilty official, on conviction 
thereof in the District Court, to the infliction of a fine 
not exceeding $500. (3) Where a county attorney is 
charged with neglecting or refusing to perform an act 
which it is his duty to perform under the prohibitory 
law, or is charged with corruptly performing any such 
duty, in a civil action to remove him from office, it is 
not a good defense to answer that the people of his 
county are opposed to the prosecution of the violators 
of the law, and therefore in the exercise of his official 
discretion, he dismissed all cases of this class brought 
by him. (4) Ifalaw enacted by the Legislature has 
not the support of public sentiment, this may be,under 
some circumstances, a reason for its amendment or 
repeal; but in a civil action brought against a county 
attorney to remove him from office for neglecting to 
perform his duties thereunder, it is nota good defense 
for his refusing to attempt its enforcement. State v. 
Foster. Opinion by Horton, C. J. 


EVIDENCE—PAROL TO SHOW AGENCY.—After a 
written agreement is executed, it is competent to 
show by parol evidence that both of the contracting 
parties were agents for other persons, and acted as such 
agents in making the contract. This evidence in no 
way contradicts the written contract. Butler v. Kaul- 
back, 8 Kans. 668; Wolfley v. Rising, 12 id. 535-538; 
Railway Co. v. Thatcher, 13 id. 564; Dykers v. Town- 
send, 24 N. Y. 61. Nutt v. Humphrey. Opinion by 
Horton, C. J. 


CONSTITUTIONAL LAW—PUBLIC OFFICE--CHANGING 
SALARY—PROSPECTIVE STATUTE.—(1) A county office 
is nota contract, and the incumbent is not protected 
in it by the prohibition of the Federal Constitution 
against the impairment of the obligation of contracts. 
A county officer has no such vested interest in the 
salary as will prevent the Legislature from diminish- 
ing it during his term of office. Public offices in this 
State are mere agencies for the benefit of the people— 
not contracts on their part with the officeholder for 
his benefit. Therefore there is no contract, express or 
implied, between a public officer and the State or 
county whose agent he is. Officeholders have no agree- 
ment or contract that they shall receive any particular 
compensation for the term they hold office. Their 
terms are fixed withthe view to public utility and 
couvenience, and not for the purpose of granting the 
emoluments or salary during any fixed period to the 
officeholder. The Legislature may exercise its control 
by increasing or diminishing the salary or emoluments 
of an office, except in those special cases in which the 
Constitution has forbidden its exercise. State Const., 
art. 3,§ 13. Except in those special cases, the Legisla- 
ture has the absolute power over the compensation of 
all public officers. Therefore there was no contract, 
express or implied, between the plaintiffs and Rush 
county or the State of Kansas regarding the compen- 
sation of their officers, and the plaintiffs had no prop- 
erty in the future compensation attached to them. 
Conner v. Mayor of the City of New York, 5 N. Y. 
285; Farwell v. City of Rockland, 62 Me. 296; State v. 
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Davis, 44 Mo. 129; Hyde v. State, 52 Miss. 665. (2) 
Where a law is enacted diminishing the salary ofa 
county officer during his official term, and such dimi- 
nution applies after the law takes effect, the law is 
prospective, and not retroactive. Harvey v. Comrs. of 
Rush County. Opinion by Horton, C. J. 


RAILROAD—KILLING STOCK—FAILURE TO FENCE.— 
Where a person pastures a bull over one year old on his 
own inclosed premises, through which a railroad is 
constructed and operated, and the railroad company 
has not inclosed its road with a fence, as required by 
the provisions of the railroad stock law of 1874 (Comp. 
Laws of 1879, ch. 84, art. 2, pp. 784, 785), and the bull is 
killed by the railroad company in the operation of its 
road, held, that the bull was not so running at large, 
within the meaning of section 38, article 5, of the act 
relating to stock (Comp. Laws of 1879, ch. 105), as to 
prevent the owner from recovering for its value under 
the provisions of said railroad stock law of 1874. 
And so held, although the railroad company may own 
the strip of land upon which its track is located, and 
where the animal was killed. This case in principle 
comes entirely within the principles announced in the 
case of the A. T. & S. F. R. Co. v. Riggs, 31 Kans. 622, 
except that in this case the railroad company alleged 
that it ‘‘owned”’ a stripof land upon which its track 
was located and where the bull was killed; while in 
the Riggs case the decision of the court was upon the 
theory that the railway company simply had an ease- 
ment over the plaintiff's land where its tragk was lo- 
cated and where the animal in that case was killed. 
We do not think however that this difference between 
the two cases will require a difference between the 
two decisions. The bull in the present case was 


rightfully pasturing upon its owner’s premises, and it 
strayed from there upon the defendant’s premises 
simply because of the neglect and wrong on the part 


of the defendant in not inclosing its road with alaw- 
ful fence. In addition to the cases above cited, see the 
following cases: Cressey v. Northern Railroad, 59 N. 
H. 564, and cases there cited; S. C., 29 Alb. L. J. 392; 
Pittsburgh, etc., R. Co. v. Smith, 38 Ohio St. 410; 8, 
C., 13 Am. & Eng. Rid. Cases, 579; B. & M. R. Co. v. 
Brinkman, 14 Neb. 70. Gooding v. Atcheson, etc., R. 
Co. Opinion by Valentine, J. 

CONTRACT— SPECIFIC PERFORMANCE -—STATUTE OF 
FRAUDS—UNCERTAINTY IN TERMS—AGENT SELLING TO 
sELF.—The plaintiff, James B. Fry, alleged in his pe- 
tition in substance that the defendant, Alexander 
Platt, owned section 1, township 25, range 14, in Wood- 
son county, Kansas, and that the defendant, through 
his duly authorized agent, Thomas M. Eads, sold the 
same to the plaintiff for the sum of $3,200, payable as 
follows: $50 cash down; $1,366.662g on the execution 
and delivery to the plaintiff of a good and sufficient 
warranty deed for the land; and the remainder in two 
equal payments as follows: $1,066.663¢ payable in one 
year from the date of the delivery of the deed, and 
$1,066.66%{ payable in two years from the delivery of 
the deed; the deferred payments to be secured by 
notes and mortgage on the real estate, to bear inter- 
est at the rate of 7 per cent per annum from date. The 
plaintiff further alleged in his petition that he paid the 
first payment of $50. On the trial it was shown that 
Thomas M. Eads was the agent of the defendant for 
the sale of said land; that the plaintiff paid Eads the 
350; and that Eads executed and delivered to the 
plaintiff the following receipt, to-wit: ‘‘ Yates Center, 
Kans., June 13, 1883. Received of J. B. Fry $50, for 
part payment of purchase-money for section 1, town- 
ship 25, range 14, Wooason county, Kans. T.M. Eads, 
agent for Alexander Platt.’ He/d, that such receipt is 
not such a contract in writing within the statute of 


frauds as will authorize the specific enforcement ofa 





contract on the part of the defendant to sell and con- 
vey to the plaintiff the above described land, the re- 
ceipt being indefinite and uncertain as to the consider- 
ation, and indefinite and uncertain in other particu- 
lars. Holmes v. Evans, 48 Miss. 247; S. C., 12 Am. 
Rep. 372; Minturn v. Baylis, 33 Cal. 129; McGuire y. 
Stevens, 2 Am. Rep. 649. Indeed such indefiniteness 
and uncertainty in the contract, where the statute of 
frauds requires that the contract should be in writing, 
would probably defeat any action upon the contract. 
Atwood v. Cobb, 26 Am. Dec. 657, 661 et seq., and es- 
pecially 668, 669; Reid v. Kenworthy, 25 Kans. 701; 
Patmor v. Haggard, 78 Ill. 607; Riley v. Farnsworth, 
116 Mass. 223; Jordan v. Deaton, 23 Ark. 704; Grafton 
v. Cummings, 99 U. 8.100. Neither can the present 
action be maintained, for the reason that the transac- 
tion would seem to be simply that of an agent selling 
his principal’s property to his partner, and virtually to 
himself, without the knowledge or consent of his prin- 
cipal. 1 Pars. Cont. 87; 1 Wait Act. and 
Def. 245, 246 et seq., and cases there cited; Bain vy. 
Brown, 56 N. Y. 285. Also with respect to certain es- 
sential elements and incidents inherent in or connected 
with the action of specific performance, see 3 Pome- 
roy’s Eq. Juris., § 1405, and ceses there cited. Fry v. 
Platt. Opinion by Valentine, J. 


_—_>______. 


MINNESOTA SUPREME COURT ABSTRACT 


DAMAGES—MALPRACTICE—LOSS OF SERVICE — MEN- 
TAL ANXIETY.—In an action by a husband for dam- 
ages resulting to himself from injuries to his wife 
caused by the malpractice of a physician, damages for 
loss of service which appears necessarily to result 
from the nature of the injury may be recovered as 
part of thegeneral damages, without being specially 
pleaded. Damages for the mental anxiety or the in- 
jured feelings of a husband, father or master, if recoy- 
erable at all in such cases, are to be allowed by the 
jury as matter of aggravation, upon consideration of 
the facts and circumstances of the case, and not upon 
the statements of witnesses as to the amount of such 
damages. Stone v. Evans. Opinion by Vander- 
burgh, J. 

(Decided June 30, 1884.] 


NEGLIGENCE — EVIDENCE — CONTRIBUTORY NEGLI- 
GENCE—QUESTION FOR JURY.—Along and near a plan- 
ing-mill, and within twenty feet of it, defendant laid 
aspur track for the purpose of loading and unloading 
lumber, etc., atthe mill. A shed extended from the 
mill proper to within four feet of the track. There 
were several planers in the mill. The lumber was fed 
into the mill on the side way from the track, and 
passed through the planers at right angles and toward 
the track, and within a few feet of it. At each planer 
was employed a man who received the board as it 
came from it, carried it across the track to be piled up 
near the track convenient for shipment, and then re- 
turned for another board, the whole distance thus 
traversed being very short, and his employment re- 
quiring his crossing and recrossing the track con- 
stantly. The land on which the lumber was piled be- 
longed to the defendant. The defendant knew of this 
mode of conducting the business, and this use of the 
land and track by the mill-owner was, with its consent 
and permission, express orimplied. The planers made 
so much noise as to prevent a person from hearing an 
approaching car. This spur track was not used for the 
general and regular business of the road, but only to 
set in such cars as were needed to be loaded or un- 
loaded at the mill or factory, and these were not set in 
at regular times, but only as occasion required, at 
irregular intervals. On the occasion of the accident 
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the deceased, one of the men employed in carrying the 
Jumber from the planer across the track, had carried a 
board across to a pile about four feet from it, and set 
it down and turned around to go back to the mill for 
another board, when he was struck by defendant’s 
car, which was being ‘‘ kicked ”’ in at an unusual rate 
of speed, without any warning to deceased. If de- 
ceased had looked up the track he could have seen the 
approaching car in time to have avoided the accident. 
Held, that under these facts the court could not say 
that the omission of the deceased to keep on the look- 
out for approaching cars was per se negligence. It was 
properly a question of fact forthe jury to determine 
whether he ought to have kept on the outlook, or 
whether under the circumstances, he might not rely 
on being given timely warning of the approach of cars. 
See Kay v. Pennsylvania R. Co., 65 Penn. St. 269. 
Mark v. St. Paul, M. & M.R. Co. Opinion by Mitch- 
ell, J. 

(Decided June 12, 1884.] 


DAMAGES—BREACH OF CONTRACT— WARRANTY.— A 
harvesting machine was sold to the defendants by 
plaintiff with warranty of its quality and capacity, and 
which he understood was purchased by them for ac- 
tual use in harvesting a large cropof grain belonging 
to them. Held, that damages for injury to the 
grain from delay, while they were experimenting with 
the machine, and attempting to make it work, cannot 
fairly be considered such as would arise either natur- 
ally from the breach of the contract, or such as may 
reasonably be supposed to have been contemplated by 
the parties when making the contract as a probable 
result of the breach. Frohreich v. Gammon, 28 Minn. 
477; McCormick v. Vanatta, 43 Iowa, 389; Hadley v. 
Baxendale, 9 Exch. 341. Wilson v. Reedy. Opinion by 
Vanderburgh, J. 

(Decided June 30, 1884.] 


> 


OHIO SUPREME COURT ABSTRAUT. 
JANUARY TERM, 1884. 

MARRIAGE — RATIFICATION — INDUCING WIFE TO 
SEPARATE FROM HUSBAND — ACTION — EVIDENCE. 
—(1) While the parents of a married woman are 
not liable in damages where they have encouraged her 
to separate from her husband, and supported her in 
such separation, in the honest belief that it was neces- 
sary for her protection, the appearances seeming to in- 
dicate such necessity, although in fact there was no 
ground for separation and no actual necessity for such 
protection: yet where the motive was not protection 
to the wife, but malice and ill-will toward the hus- 
band, an action may be maintained. Friend v. Thomp- 
son, Wright, 636, 639; Rabe v. Hanna, 5 Obio, 530; 
Preston v. Bowers, supra; Schouler Hus. & W., § 64; 
Cooley Torts, 224. (2) A marriage entered intoin this 
State when the wife is less than sixteen years of age 
becomes irrevocable by cohabitation at the time, and 
after she arrives at that age; and she may also ratify 
the marriage at that age in other ways, as by letters to 
her spouse, addressing him as her husband, and sign- 
ing the letters by her Christian and his surname. 
Perry v. Lovejoy, 49 Mich. 529; Preston v. Bowers, 13 
Ohio St. 1. (3) On the trial of an action against hus- 
band and wife for inducing the plaintiff's wife to 
abandon him, in which the illegal acts are charged to 
have been done by the female defendant, evidence of 
her acts is competent, even ifsuch acts were unknown 
to the husband, and he had not encouraged her to com- 
mit them; and if a cause of action is proved, both are 
liable. (4) Evidence is also competent to show that 
the parents had, after such separation, knowingly en- 
couraged her to associate with disreputable persons. 





So letters written by the wife during such separation, 
in which she addresses him as her “dear husband,”’ 
are competent to show the condition of her feelings 
toward him; and the husband is a competent witness 
to show that such letters are in the handwriting of his 
wife. Holtz v. Diek. Opinion by Okey, J. 


GIFT — DEED— DELIVERY AT GRANTOR’S DEATH. 
—A., having executed in due form a deed of gift 
of real estate to his son, said to B.: ‘*Take this deed 
and keep it. If I get well I willcall for it. If I don’t, 
give it to Billy,” the grantee. A. was then ill, and 
died within a few days thereafter of the same illness, 
and B. then handed the deed to the grantee, who 
caused it to be recorded. Held, that this did not con- 
stitutea delivery, and the instrument was invalid asa 
deed. B. was the agent of the grantor, and not of the 
grantee, and hence the instrument was not only revoca- 
ble by the grantor at any time before his death, but 
not having parted with all dominion over it during 
life, it became on his death a mere nullity. Wellborn 
v. Weaver, 17 Ga. 7; Carey v. Dennis, 13 Md. 1; 
Hale v. Joslin, 134 Mass. 310; and see Phipps v. Hope, 
16 Ohio St. 586; 1 Jar. Wills (by R. & T.), 33 et seg. In 
Crooks v. Crooks, 34 Ohio St. 610, it appeared that 
‘the grantor, without reserving or intending to re- 
serve any control over the instrument, delivered it to 
a third person to be by him delivered to the grantee 
at the death of the grantor,”’ and “the depositary ac- 
cepted the deed forthe grantee, and at the death of 
the grantor delivered it to the grantee.” This was 
held to constitute a delivery. That was upon the the- 
ory that the grantor had delivered the instrument as 
his deed, and that it took effect as of the date of the 
first delivery. The decision received the unanimous 
approval of this court in Ball v. Foreman, 37 Ohio St. 
132. Whiie this may be regarded as an exception to 
the rule as to deeds of this character, we regard the 
law as settled for this State as to any case fairly com- 
ing within these decisions. But neither of the cases 
was like this, and properly understood they are deci- 
sive against the validity of this deed. They were cases 
in which the grantors had parted absolutely with all 
dominion over the instruments, and there was no re- 
vocation or attempt to revoke. Here it was in terms 
stated by the grantor, that if he recovered he would 
call forthe deed. Asa deed of gift such an instru- 
ment was therefore a mere nullity, and required no re- 
vocation. Williams v. Schatz. Opinion by Okey, J. 


STATUTE OF FRAUDS—BUILDING SEVERED FROM 
LAND—PURCHASE-MONEY—RECOVERY.—The statute of 
frauds cannot defeat the recovery of the purchase- 
mouey on a verbal contract for the sale of a dwelling- 
house then annexed to real estate, but to be severed 
from the freehold and delivered on rollers, after the 
same has been so severed and delivered in accordance 
with the contract. Bostwick v. Leach, 3 Day, 476; 
Hallen v. Runder, Cromp. M.& R. 266; Curtiss v. Hoyt, 
19 Conn. 154; Shaw v.Carbrey, 13 Allen, 462; Hartwell v. 
Kelly, 117 Mass. 235, 237; Keyser v. District No. 8, 35 
N. H. 477; Fortman v. Goopper, 14 Ohio St. 558; Wag- 
ner vy. C. & T. R. Co., 22 id. 563, 576. Long v. White, 
Opinion per Curiam. 


—_——_>___—_ 
OHIO SUPREME COURT COMMISSION AB- 
STRACT. 
JANUARY TERM, 1884. 
CORPORATION—INSOLVENT—LIABILITY OF STOCK- 
HOLDERS.—(1) In an action by a creditor of an insolv- 
ent corporation to enforce the personal liability of its 
stockholders, where the stockholders were not all be- 
fore the court, and it did not appear that those not 
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served with process could not have been served, it was 
error to assess upun the stockholders served the whole 
amount of the indebtedness of thecorporation. In an 
action of this kind all the owners of stock are neces- 
sary parties. Rev. Stat., § 3260; Wright v. McCor- 
mack, 17 Ohio St. 86; Umsted v. Buskirk, id. 113; 
Brown v. Hitchcock, 36 id. 667; Wheeler v. Faurot, 37 
id. 26. (2) In such action it was error to give judg- 
ment for some of the stockholders releasing them from 
assessment, upon the finding that they did not own 
stock at the time the liability sought to be enforced 
accrued, without finding further that the stock held by 
these defendants had not been sold by the corporation 
prior to the time such liability accrued. Brown v. 
Hitchcock, 36 Ohio St. 667. Bonewitz v. Van Wert Co. 
Bank. Opinion by McCauley, J. ‘ 


_—_>___— 


RECENT ENGLISH DECISIONS. 

LIMITATION — STATUTE OF — ACKNOWLEDGMENT. — 
An acknowledgment, in order to be sufficient to take 
a debt out of the statute of limitations, must be abso- 
lute and unconditional—not controlled by any other 
language ic the document—and must contain words of 
such a character that there may reasonably be inferred 
therefrom a promise to pay the debt. The acknowl- 
edgment must not only be clear in itself in order to 
raise the infplication of a promise, but must be ac- 
companied with words which prevent the possibility 
of the implication; though an expression of less than 
a promise will not necessarily put an end to the impli- 
cation. It is not enough for the writer of an acknowl- 
edgment to refer toa debt as being due from some- 
body, but the latter, on its fair construction as read 
by the light of surrounding circumstances, must be an 
admission that the writer himself owes the debt. A 
debtor wrote to his creditor, ‘‘I thank you for your 
very kind intentions to give up the rent of Tyn-y- 
bwrwydd next Christmas, bat I am happy to say at 
that time both principal and interest will have been 
paid in full.’”” When this letter was written a property 
called Tyn-y-bwrwydd belonged to the debtor’s wife 
for her separate use, and for some time the rents of 
the property had been retained by the creditor in part 
satisfaction of his debt. Held (reversing the decision 
of Pollock, B., 48 L. T. Rep. [N. 8.]479; 23 Ch. Div. 
207), that the letter was nota sufficient acknowledg- 
ment to take the debt out of the statute of limitations. 
Morgan y. Rowlands, 26 L. T. Rep. (N. 8S.) 855; L. R., 
7 Q. B. 493; 2 Eug. Rep. 611,comments on. Ct. of App., 
March 31, 1884. Green v. Humphreys. Opinions by 
Cotton, Bowen and Fry, L. JJ. (51 L. T. Rep. [N. 8.] 
42.) (See35 Am. Rep. 416; 24 id. 460;, 26 id. 709.) 


WILL—LEGACY—CHARGE ON REAL ESTATE—ADDI- 
TIONAL LEGACY GIVEN BY copicIL.—The principle 
that where a will contains a gift of legacies and resi- 
due, the legacies are (in the event of the personal es- 
tate proving insufficient for their payment) to be 
deemed to be charged upon the real estate applies in 
favor ofan additional legacy given by a codicil toa 
legatee named in the will. A testator, by his will, 
gave 300/. to his wife, and ‘‘ al] the residue of his prop- 
erty, of whatever description,’ to his sister. By a 
codicil he left to his wife “the sum of 700l., in addi- 
tion to what he had already left her by his will.’’ The 
personal estate proved insufficient for the payment of 
debts and legacies in full. Held, that the 700l., as well 
as the 3001., was charged on the real estate. Ch. Div., 
June 21, 1884. AMatter of Hall. Opinion by Pearson, J. 
(51 L. T. Rep. [N. S8.] 84. 


VENDOR AND VENDEE—CONDITIONS OF SALE—RIGHT 
TO RESCIND.—A sale took place under a condition pro- 





viding that if the purchaser shall take any objection 
or make any requisition as to the title, evidence or 
commencement. of title, conveyance or otherwise, 
which the vendor is unable or unwilling to remove or 
comply with, the vendor may by notice in writing de. 
livered to the purchaser or his solicitor, and notwith- 
standing any intermediate negotiation, rescind the 
contract for sale. The purchasers made fourteen re- 
quisitions. The vendor answered them. The pur- 
chasers considered several of such answers insuffi- 
cient, and insisted on the requisitions. The vendor 
gave notice that he rescinded the contract. The pur- 
chasers waived the requisitions, and on the vendor 
neglecting to complete the contract, applied by sum- 
mons for a declaration that they were entitled to a 
conveyance of the property. Held, that the vendor 
had expressed his inability or unwillingness, but the 
purchasers had insisted on their requisitions; that 
“unwillingness”? meant unwillingness to go to the 
trouble and expense of removing or complying with 
requisitions; and that the vendor had a right to re- 
scind the contract at any time without giving his rea- 
sons. Ch. Div., June 13, 1884. Dames v. Wood. 
Opinion by Bacon, V. C. (51 L. T. Rep. [N.S.] 109.) 


GAMING—AGENT—IMPLIED AUTHORITY TO PAY BET. 
—Where a person authorizes another to bet for him in 
the agent’s own name, an implied request to pay if the 
bet be lost is involved in that authority; and the mo- 
ment the bet is made, and the obligation to pay it if 
lost incurred, the authority to pay becomes irrevo- 
cable in law, and it is immaterial that such obligation 
is not enforceable by process of law, if the non-fulfill- 
ment of it would entail serious inconvenience or loss 
upon the agent. So held by Bowen and Fry, L. JJ. 
(affirming judgment of Hawkins, J., reported 48 L. T. 
Rep. (N. 8.] 74), Brett, M. R., dissenting. Ct. of App., 
May 30, 1884. Read v. Anderson. Opinions by Brett, 
M.R., Bowen and Fry, L. JJ. (51 L. T. Rep. (N. 
S.] 55.) 


DAMAGES—PENALTY OR LIQUIDATED DAMAGES.—An 
agreement for sale contained the two following pro- 
visions: (9) Asan earnest hereof the purchaser has 
this day paid into the hands of S. the sum of 5001. asa 
deposit, the deposit to form part of the purchase- 
money to be paid on the day of possession; and (10) 
should either vendor or purchaser refuse or neglect to 
carry out the above arrangement on her or his part, 
the one so refusing or neglecting shall pay to the 
other the sum of 500/. as or in the nature of liquidated 
damages. The purchaser was unable to carry out his 
part of the agreement. The vendor brought this ac- 
tion for specific performance of the agreement, orin 
the alternative, payment of the 5001. as liquidated 
damages. It was contended that this 5001. was a pen- 
alty, and was therefore not recoverable. Held, that 
the meaning of the agreement was that the 5007. should 
be recoverable, not if some minute provision were not 
carried out, but if owing to the fault of either party, 
the agreement were not carried out at all, and that 
that sum could be recovered in this case as liquidated 
damages. eld, that it could also be recovered if the 
action were looked upon as an action to enforce the 
forfeiture of the deposit. High Ct. of Just., Ch. Div., 
May 21. Catton v. Bennett. Opinion by Kay, J. (51 
L. T. Rep. [N. 8.] 70.) 


———_>—____— 


INSURANCE LAW. 


Lire — “ON OR BEFORE ” — PAID-UP POLIcyY. — (1) 
Where an insurance policy contains a stipulation that 
the policy shall determine if the premium is not paid 
‘‘on or before the day”’ fixed, and by a separate in- 
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struament delivered simultaneously with the policy, 
and for the same consideration, the company agrees, 
after the payment of three annual premiums, to issue 
a paid-up policy for a proportionate amount on the 
surrender of the policy to the company “on or before 
itshall expire by the non-payment of the fourth or 
any subsequent annual premium,”’ the stipulation and 
agreement should be read together as one contract, 
andthe word ‘‘on’’ in the contract should be con- 
strued to mean the instant of the expiration of the 
policy. (2) In such acase the time of the surrender of 
the policy is of the essence of the contract, and the in- 
gured is not entitled to a paid-up policy on the surren- 
der of the original policy after it has expired by non- 
payment ofa premium. This court, while always in- 
clined to follow the decisions of the State courts, be- 
cause it administers the law concurrently with them, 
yet is not bound by such decisions. 16 Pet. 45; 102 
U. S.14. The very able opinion in Montgomery v. 
Phoenix Mut. Life Ins. Co.,14 Bush, 54, is not sus- 
tained by the weight of authority, and we think it, as 
well as the opinion in the demurrer in this case, is to 
be criticised, because they apply to the rules of con- 
struction applicable to contracts forland, to the con- 
struction of an insurance contract. Courts in constru- 
ing contracts may look to the subject-matter and the 
surrounding circumstances, and may avail themselves 
of the same light which the parties to the contract pos- 
sessed. Merriam v. United States, 107 U. S. 441. In 
this case the language, strictly construed, binds the 
company to issue a paid-up policy only ‘‘ after the re- 
ceipt of not less than three annualpremiums; * * * 
and on the surrender of said policy to the company on 
or before it shall expire,’ etc. The right to a paid-up 
policy commenced only after the payment of the re- 
quisite number of annual premiums, and it was on 
condition that the policy was surrendered “on or be- 
fore it shall expire’ by reason of the non-payment of 
premiums. This was the time fixed within which the 
company was bound to issue a paid-up policy. The 
effect of the surrender may or may not have deprived 
the assured of the full insurance for the remainder of 
the year. In our view, it is not material to determine 
the effect of such a surrender; the important question 
is, has the agreement limited the time within which 
the surrender must be made? If we consider the sub- 
ject-matter of this contract, and the circumstances 
under which this and other insurance companies do 
business, we feel constrained to give defendant a strict 
construction of this agreement, even though it may be 
hardship upon complainants, who are infants. The 
overwhelming weight of authority is against the court 
in Montgomery v. Phoenix Mut. LifeIns. Co. Mostof 
these decisions have been delivered since that opinion, 
and some of them since the overruling of the demur- 
rer. See Attorney-General vy. Continental Ins. Co., 
93 N. Y. 74; Hudson v. Knickerbocker Life, Ins. Co., 
28N. J. Eq. 168; Bussing’s Ex’r v. Union Mut. Life 
Ins. Co., 34 Ohio St. 222; Universal Life Ins. Co. v. 
Whitehead, 58 Miss. 226; S. C., 38 Am. Rep. 322; Cof- 
fey v. Universal Life Ins.Co., 10 Biss. 354; Smith v. Na. 
tional Life Ins. Co., 13 Ins. L. J. 380. Sheerer v. Man- 
hattan Life Ins. Co. Cir. Ct., D. Ky., July 15, 1884. 
Opinion by Barr, J. (20 Fed. Rep. 886.) 


FIRE—VOID POLICY—CHANGE OF TITLE OF PROP- 
ERTY.—Where one of the provisions of an insurance 
policy given to a partnership is that “if the title of the 
property is transferred, incumbered or changed, 

* * * the policy shall be void,” a dissolution of 
the partnership, and a sale by one partner to ths other 
of his interest, is a change of title to the property, and 
will render the policy void. The case of Hoffman v. 
Etna Ins. Co., 32 N. Y. 405, is probably the leading 
case holding this doctrine. The policy in that case 





provided that it should be null and void ‘if the said 
property shall be sold or conveyed.’’ The policy was 
issued to a partnership, one member of which sold his 
interest in the property to his copartner before the 
loss, and it was held that this did not have the effect 
to avoid the policy. Avother holding is followed in 
Dermani v. Insurance Co., 26 La. Ann. 69; Pierce v. 
Insurance Co., 50 N. H. 297; Burnett v. Insurance Co., 
46 Ala. 11; West v. Insurance Co., 27 Ohio St. 1, in 
each of which cases the policy contained substantially 
the same provision. The conclusion we reach is also 
sustained by the following authorities: Keeler v. Niag- 
ara Fire Ins. Co., 16 Wis. 523; Hartford Fire Ins. Co. 
v. Ross, 23 Ind. 180; Dix v. Mercantile Ins. Co., 22 Il. 
272; Wood v. Rutland Ins. Co., 31 Vt. 552. Hathaway 
v. State Ins. Co. Sup. Ct. lowa, July 22, 1884. Opin- 
ion by Reed, J. (20 N. W. Rep. 164.) 


FIRE—OVERVALUATION— VERDICT NOT DISTURBED 
— OTHER INSURANCE.’’— When under the terms 
of the policy, the assured will not gain any thing by 
an overvaluation, the evidence of a fraudulent intent 
in overvaluing the property should at least be of a sat- 
isfying character to warrant a court in disturbing a 
verdict for the assured. Bonham v. lowa Cent. Ins. 
Co., 25 lowa, 328; Franklin Ins. Co. v. Vaughan, 92 U. 
S. 519; Williams v. Phoenix Fire Ins. Co., 61 Me. 67; 
Wood Ins., § 426; Dogge v. Northwestern Ins. Co., 49 
Wis. 501. (2) If the policy contains a provision that it 
is to become void in case of other insurance being sub- 
sequently effected without the written consent of the 
first company, such company cannot escape liability 
thereby when the ‘‘other insurance”’ is void, and 
known and accepted by all parties as being void. Hub- 
bard v. Hartford Fire Ins. Co., 33 Iowa, 525. Sup. Ct. 
Iowa, June 7, 1884. Behrens v. Germ. Fire Ins. Co. 
Opinion by Seevers, J. (19 N. W. Rep. 838.) 


FIRE—CONDITIONS— FAILURE TO COMPLY—RECOV- 
ERY OF PREMIUMS—ACTION WITHIN A YEAR.—Where 
an insurance policy contains a condition that if the 
person assured is not the sole owner of the property 
the insurance company must be informed and the fact 
expressed in the written part of the policy,and that 
otherwise the policy is void, a failure to comply with 
the condition renders the policy void ab initio. Where 
money is paid upon an insurance policy with the ex- 
pectation of receiving a return, and in good faith, the 
element of fraud not existing upon a failure of the 
consideration, the policy being void ab initio, the 
premiums paid may be recovered, and it is immaterial 
whether or not there has been a loss under the pulicy. 
Taylor v. Sumner, 4 Mass. 56; Richards v. Marine Ins. 
Co., 3 Johns. 307; Murray v. Columbian Ins. Co., 4 id. 
443; Elbers v. U.S. Ins. Co., 16 id. 129; Delavigne v. 
Same, 1 Johns. Cas. 310; Murray v. Same, 2 id. 168; 
Robertson v. Same, id. 250; Holmes v. Same, id. 329; 
Jackson v. New York Ins. Co., id. 191; Forbes v. 
Church, 3 id. 159; Steinback v. Rhinelander, id. 269; 
Donath v. Ins.Co. of N.A.,4 Dall. 463; Clark v. Manfrs. 
Ins. Co., 2 Wood. & M. 473; Scriba v. Ins. Co. of N. A., 
2 Wash. C. C. 107; Stevenson v. Snow, 3 Burr. 1237; 
Feise v. Parkinson, 4 Taunt. 640; Routh v. Thompson, 
11 East, 428; Oom v. Bruce, 12 id. 225; Penson v. Lee, 
2 Bos. & P. 330; Hentigv. Staniforth, 5 Maule & 8. 
122; Colby v. Hunter, 3 Car. & P.7; May Ins., §4; 4 
Wait Act. & Def. 119. (2) Where a fire insurance pol- 
icy contains a condition that no action shall be brought 
against the insurance company upon the policy unless 
within one yearafter a loss by fire, but the policy is 
void ab initio, held, that an action may be brought and 
maintained by the assured to recover the amount of 
premiums paid, even after one year from a loss by fire, 
the condition not applying to such an action. Taylor 
v. Sumner, 4 Mass. 56; Murray v. Columbian Ins. Co., 
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4 Johns. 443; Holmes v. U. S. Ins. Co., 2 Johns. Cas. 
329; Steinback v. Rhinelander, 3 id. 269; Scriba v. Ins. 
Co. of N. A., 2 Wash. C. C. 107; Oom v. Bruce, 12 
East, 225. Plaintiff therefore is not defeated of re- 
covery of the premiums paid upon the policies issued 
before the one under which he claimed in his action in 
the United States Circuit Court, on the ground that no 
loss hud occurred on their policies. Sup. Ct. Iowa, 
June 10, 1884. Waller v. Northern Assurance Co. Opin- 
ion by Beck, J. (19 N. W. Rep. 865.) 


———_—_ —___ — 


OUR LONDON LETTER. 





EYOND doubt the leading topic of conversation 
amongst barristers and solicitors, both old and 
young, is the present and the probable future 
condition of legal business in this country. The legal 
interests are already subjected to aconsiderable de- 
pression, and are threatened with something danger- 
ously like extinction. The tendency of the legislation 
of the day is to discourage litigation by rendering it 
more or less penal. This is effected by an exaggeration 
of the court fees in all cases, but especially in those 
connected with bankruptcy. Professional fees have 
been simultaneously reduced, and the consequence is 
that the gentlemen whose “‘rapacity ” is the favorite 
subject of the lay press find considerable difficulty in 
‘making both ends meet.’’ Now the source of this 
tone in journalism is near at hand; it isto be found 
in the notorious fact that the majority of legal leader 
writers are men who have failed at the bar. But the 
question whether or not it is right to discourage litiga- 
tion isa serious one to which lawyers answer that 
courts of law are the natural arena for the settlement 
of substantial differences. Upon this a distinguished 
American lawyer, whose works have been read with 
great interest in this country, holds an apparently op- 
posite opinion. He says of certain by-gone reforms 
in the practice of the New York courts that they 
tended to diminish litigation, but there can be little 
doubt that the sense would be more complete if be- 
tween “diminish” and “litigation” the word frivo- 
lous were inserted. 

The most serious danger by which the legal profes- 
sion is threatened in England is contained in the 
threat of the trading communities to establish private 
courts of commercial arbitration. Their reasons are 
two-fold. Inthe first place they say that lawyers 
know nothing of business, a categorical accusation 
which the bar indignantly denies. Nor can there be any 
hesitation in saying that there are at the bar specialists 
in every kind of business who only differ from men of 
business in their complete understanding of the law. 
Such men are well-known even amongst juniors. 
There is Mr. Moulton, who is a scientific man as well 
as a lawyer, and to whom the facts which crop up in 
patent cases, and in questions concerning electric 
lighting are as familiar as the alphabet. Mr. Gorell 
Barnes is a successful advocate in shipping cases, be- 
cause he has had practical experience in the matter; 
Mr. Shortt is familiar with the intricacies of publish- 
ers’ offices, and the list might be continued to an in- 
definite length. There are incapable menin this as 
in every other profession, but suitors are not often 
their victims for they drop out of the race early. But 
the second of the reasons for the discontent with 
which commercial men regard the administration of 
the law is as weighty as it is old. Delay, which is the 
curse of suitors, threatens to to be the ruin of the law- 
yers themselves. In the settlement of commercial 
disputes this delay is absolutely ruinous, especially 
where the shipping interests are concerned, and it is 
hardly strange, though itis not altogether “leasant to 





reflect upon, that ship-owners should weigh the desir. 
ability of a mutual compact to eschew the law courtg 
intoto. The remedy isin the hands of the treasury, 
for it isa matter of constant remark that the court 
fees are a source of lucrative income when all expen- 
ses have been paid. An addition to the judicial stag 
is therefore not impossible. 

Our new palace of justice, the Royal Courts, has not 
been altogether successful. One-half of the building, 
the Central Hall, is of no use whatever, except upon 
the annual occasion of the procession of the judges. If 
it and the courts had been on the same level, it would 
have been eagerly utilized as a place for impromptu 
consultations, after the manner formerly in vogue in 
Westminster Hall. But the courts are situated in 
surrounding galleries, and the greater number of them 
are separated from the hull by at least a hundred yards 
of passage. In addition to their structural defects the 
law courts suffer grievously from mismanagement. 
There is an elaborate apparatus for turning on hot 
and cold air at will, but no one understands the mode 
of manipulation, so that the ordinary course is that 
one is scorched by tropical blasts in summer and 
chilled by artificial north-eastersin winter. Also the 
old electric lighting machinery has been sold and the 
new is not ready nor likely to be for many a long day, 
to the infinite annoyance of the judges and of practi- 
tioners. 

Lord Coleridge has been performing a useful task in 
the course of the present Circuit by calling attention 
to the subject of the inequality of sentences. There 
is a prevalent disposition to think that his conclusions 
are a little too hasty and that he has,in yielding to the 
dictates of humanity, forgotten the logical theory of 
punishment. Also your correspondent does not quits 
know, nor has he found any one to explain to him in- 
telligibly, what Lord Coleridge means by saying that 
‘*we manufacture our own criminals.’’ That we did 
so before the system of solitary confinement was in- 
troduced isa fact; that we do so now 1s questionable, 
except in so far as we cannot help breeding them. 

An interesting phenomenon of the present sittings, 
and one which may not be without influence in simpli- 
fying the difficulties indicated by the word “ delay,” 
has been the rapidity with which judges, sitting with- 
out juries, have disposed of their lists. The officials 
have been at their wits’ end to manufacture lists suf- 
ficently large to satisfy the voracious appetites of 
Justices Mathews, Kay and North. Suits with highly 
sounding names went down before them like ripe 
corn before the knives of a reaping machine. The 
former judge is especially notorious for a capacity for 
getting to the root of adispute, which in a man of less 
authority, would be stigmatized as jumping at conclu- 
sions. Technicalities he scorns as quibbles and intri- 
cate legal arguments are met by the criticism, ‘* That 
may be law, Mr. , bu. it is certainly not busi- 
ness.’’ When he sits with a jury he takes them into 
his confidence by alook which seems to say, ‘‘ you and 
I know all about this, gentlemen, and counsel’s argu- 
ments assist us very little.’”” But itis rumored that 
this expedition in courts of first instance will in all 
probability increase the arrears in the Court of Ap- 
peal, especially in these days when every excuse for 
an appeal is eagerly seized. The Jast named judge has 
however recently given a decision in Wilkins v. Scinde, 
Dethi & Punjaub R. Co., which is founded on the prin- 
ciples of law, if upon any principle. A servant of an 
East India railway applied for furlough to which he 
was entitled after long and faithful service. The ap- 
plication was granted, and two days later the servant 
received a notice that a six months’ notice must be in- 
cluded in the grant of furlough. The Divisional 
Court will, ere long, express their opinion as to the 
law upon this point, but there can beeno question that 
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the action of the company was not prompted by the 
principles of honesty. 

Vice-Chancellor Bacon has given general satisfac- 
tion by his decision that the executrix of Lady 
Lytton was not entitled to publish the late Lord 
Lytton’s love letters to his wife before the days of 
their disagreement. This venerable judge is as sound 
alawyeras any man on the judicial bench, and has 
the merit of being extremely entertaining. Amongst 
his peculiarities is the correctness of his English style, 
for this is not a common characteristic of the judges. 
Lord Coleridge is always elegant in his diction, and 
Mr. Justice Stephen is severely correct when he 
speaks deliberately, but the majority of the judges 
are, by reason of an affection for hanging sentences, 
the despair of the reporters. So much is this the case 
that the reports, which purport to be taken verbatim, 
cannot do more than represent the substantial mean- 
ing of judicial observations. But slipshod style and 
inarticulate pronunciation are fiercely mocked by 
Vice-Chancellor Bacon, who is apt to say, ‘‘he may be 
talking double Dutch, but English it is not.’”’ More- 
over he is a great stickler for old customs, and objects 
strongly to that anomalous thing, a bearded barris- 
ter. 

Two causes cé/ébres are in prospect, but there is 
every reason to believe that the public will find its 
meal of scandal sadly disappointing. The defendant 
in Fortescue v. Garmoyle (a Savoy actress agaiust the 
son of Lord Cairns) is out of England and will not re- 
turn till the trial is over; and the case of Adums v. 
Coleridge cannot well involve any thing but a point of 
law. If however they should prove interesting, there 
may be an opportunity of describing them on a future 
occasion. 

THE TEMPLE, Nov. 11, 1884. 


oo 


CORRESPONDENCE. 
CITIZENSHIP OF CHILDREN’ BORN OF ALIENS IN 
THE UNITED STATES. 


Editor of the Albany Law Journal: 

“Attentive readers of the opinion of Mr. Justice 
Field (U. 8S. Cir. Ct., Ninth Circuit) in the matter of 
Look Tin Sing, reported in the last number of the 
JOURNAL, will not fail to remember that his honor 
limits the words ‘subject to the jurisdiction’ in the 
first section of the fourteenth amendment, to except 
from citizenship only children born in the United 
States of persons engaged inthe diplomatic service of 
foreign governments, such as ministers and ambassa- 
dors, whose residence, by a fiction of public law, is re- 
garded as part of their own country. But in the 
Slaughter House case, 16 Wall. 36, Mr. Justice Miller 
delivering the opinion, the court say: ‘The phrase, 
‘subject to its jurisdiction,’ was intended to exclude 
from its operation children of ministers, consuls and 
citizens or subjects of foreign States born within the 
United States.’ (The italics are mine.) ”’ 

I clip the above from a communication in your 
JOURNAL of the 22d inst., signed “Alex. Porter 
Morse.’”’ He is evidently a very inattentive reader of 
the opinion of Mr. Justice Field, to which he refers, 
or he would not have stated that the justice had limi- 
ted the words, ‘“‘subject to the jurisdiction” of the 
United States in the fourteenth amendment, so as to 
except from citizenship only children born in the 
United States of persons engaged in the diplomatic 
service of foreign governments. 

So far from limiting the words to such persons, the 
justice also says that they except from citizenship 
“persons born on a public vessel of a foreign country, 
whilst within the waters of the United States.” He 
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also extends their application to ‘* persons who, though 
born or naturalized in the United States, have re- 
nounced their allegiance to our government,” expa- 
triated themselves, and became citizens of a foreign 
government. It is to such subjects that the language 
of Mr. Justice Miller, inthe famous Slaughter House 
cases applies. 

It would bea very strange state of things, if all the 
children born in the United States of foreigners, who 
had never become naturalized, were aliens. Proba- 
bly more than a million of citizens of the United 
States are so only from the fact of their birth here, 
their parents having been foreigners who were never 
naturalized. The doctrine laid down in the opinion in 
question goes a little further than that contained in 
the revised Code of Italy on this subject, referred to 
by your correspondent, that ‘“‘the child of an alien is 
an alien.”” The child of analien born in this country, 
as emphatically enunciated in Justice Field’s opinion, 
is a citizen; entitled to all the rights and privilges of 
such astatus, except in the cases specially mentioned. 

GrEORGE O’ DOHERTY. 

WASHINGTON, Nov. 22, 1884. 


Bush vy. LATHROP. 


Editor of the Albany Law Journal: 

The Supreme Court of Nevada in Haydon v. Nico- 
letti, 30 A. L. J. 386, cites and follows Bush v. Lathrop, 
22 N. Y. 547. The exact status of this case in New 
York is an interesting study. In Moorv. Metropoli- 
tan Bank, 55 N. Y. 41 (opinion by Grover, J.), the Re- 
porter head-notes the case as overruled. In Greene v. 
Warnick, 64 N. Y. 225 (opinion by Earl, J.), the court 
quotes Judge Allen’s opinion in{Schafer v. Reilly, 50N. 
Y. 61, approving Judge Denio’s opinion in Bush v. 
Lathrop, ‘‘ as a just exposition of the law as well upon 
principle as upon authority.’’ I have followed up 
Bush v. Luthrop somewhat, and am inclined to think 
(fromthe reports) that Judge Grover, who gave the 
opinion as above, carried a kuife for that case. I hope 
some correspondent of yours will give us the benefit 
of his investigations about it. 

Respectfully, 
B. W. HUNTINGTON. 











New YorE, Nov. 20, 1884. 


A CORRECTION. 
Editor of the Albany Law Journal: 

There are typographical errata in a communication 
written by the undersigned, and published in the last 
number of the JoURNAL, which I desire to correct. 
Referring to constitutional provisions and to statute 
law in the United States, I said that there was “‘ incon- 
sistency and inequality.”” The types have it ‘ irregu- 
larity,’’ which may be an appropriate term, but it was 
not in my mind. Again, ‘‘ dominant northern States” 
may not be as intelligible to the casual reader as 
“dominant modern States.’’ The substitute of ‘‘ that” 
for ‘‘than”’ in concluding paragraph is obvious. 

Very truly yours, 
ALEX. PoRTER MORSE. 

WaAsHINGTON, D. C., November 24, 1884. 


—_——__————_—— 
NEW BOOKS AND NEW EDITIONS. 


BisHoP oN INSOLVENT DEBTORS. 


A Treatise on the Common and Statute Law of the State of 
New York relating to Insolvent Debtors, including article 
first, second and third of title 1, chapter xvii, of the Code 
of Civil Procedure, and the law of voluntary assignments 
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for the benefit of creditors, including the General Assign- 
ment Act of 1877, as amended, together with a chapter on 
compositions and composition deeds, and an appendix of 
forms. By James L. Bishop. Second edition. New 
York: Baker, Voorhis & Co., 1884. Pp. xxxiii, 575. 


This seems a very opportune book for these “ hard 
times.”’ The subject is of great practical importance, 
and Mr. Bishop's work, approved by several years’ use 
of the first edition, is now thoroughly revised and 
brought down to the present time. It may safely be 
commended as a trustworthy and convenient compen- 
dium, and is nearly indispensable to the practitioners 
of our State. The publishers’ work has been well per- 
formed. 


BoonE ON MORTGAGES. 

The Law of Mortgages of Real and Personal Property, in- 
cluding also the law of pawn or pledge and collateral se- 
curities, as determined by the courts of England and the 
United States. By Charles T. Boone. San Francisco: 
Sumner, Whitney & Co., 1884. Pp. xvii, 552. 

This is a “ pony’ volume after the style and charac- 
ter of the same author’s book on corporations. We 
think that Mr. Boone has made a great success in con- 
densing the law on this subject into so small a space, 
expressing it with clearness, arranging it conveniently 
and giving sufficient references to authority. ‘This lit- 
tle volume can be put into a coat pocket, and affordsa 
very good substitute for Mr. Jones’ and Mr. Herman's 
more ponderous and learned volumes. The bvok is 
very well printed. 


LAWRENCE ON MARRIED WOMEN’S PROPERTY. 
The History of the Laws Affecting the Property of Married 

Women in England (being an essay which obtained the 

Yorke prize of the University of Cambridge. By Basil 

Edwin Lawrence. London: Reeves & Turner, 1884. Pp., 

xvi, 183. ° j 

This is an interesting work if considered in the ex- 

act sense of its title, as a history, and is a valuable ad- 
dition to the library of a liberal lawyer, but is of no 
especial value in any other view to the practical 
American lawyer. After all, it is rather superfluous 
for any one to write on marriage after Bishop. 


TUCKER ON WILLS. 

A Manual Relating to the Preparation of Wills; with an ap- 
pendix of forms. A book of Massachusetts law. By 
George F. Tucker. Boston: George B. Reed, 1884. Pp., 
xxxii, 750. 

A compact and comprehensive digest, and undoubt- 
edly useful within its professed limits. Very hand- 
somely printed, like nearly all Boston law books. 


SPEAR ON EXTRADITION. 

This is a second edition of this well-known and 
highly approved work, the first having been published 
in 1879. It has this field all to itself, we believe, and 
is accepted in the courts as a cogent authority. Pub- 
lished by Weed, Parsons & Co., Albany. 


Bayurss’ TRIAL PRACTICE. 

Trial Practice, or the rules of practice applicable to the trial 
of civil actions in courts of record under the Code of Pro- 
cedure, with an appendix of forms. By Edwin Baylies. 
Rochester, N. Y.: Williamson & Higbie, 1884. Pp. Ixxxvii, 
681. 

This isa work of much the same character as Mr. 

Abbott’s excellent Trial Evidence, and from a cur- 








sory examination, unfortified by practical resort, we 
deem it to be well executed and likely to prove useful, 
It does not embrace the subject of appeals. It cites 
three thousand cases, and is well printed. We do not 
hesitate to recommend it, for it occupies a place by 
itself. 





COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues 
day, Dec. 2, 1884: 

Judgment modified in accordance with opinion in 
the case, and as modified, affirmed—Lewis H. Bailey, 
executor, etc., appellant, v. A. M. Bailey and others, 
respondents and appellants. —— Judgment affirmed 
with costs—Robert L. Crooke and others, appellants, 
v. John D. Prince, respondent; Crooke v. County of 
Kings. —Judgment reversed, new trial granted, costs 
to abide the event—Carl John Jonsson, respondent, 
v. Nelson Thompson, appellant: John Gay and 
another, appellants, v. William H. Seibold, impleaded, 
etc., respondents.——Judgment reversed, new trial 
granted, costs to abide the event, unless the plaintiffs 
stipulate to deduct from the judgment the amount 
awarded as treble damages, with interest on the same, 
in which case judgment so modified is affirmed with- 
out costs of this appeal to either party—Margaret Loff 
and others, respondents, v. Cyrus Lawton, appellant. 
—Motion for reargument denied with ten dollars 
costs—Henry L. Nagle, respondent, v. Robert Mc- 
Feeters and another, appellants. ——Motion to amend 
return granted, but asthe amendment gives the re- 
spondent a better position, it should be on payment of 
costs of opposing motion to the defendant’s attorney, 
and with leave to the defendants to withdraw its ap- 
peal and go to a new trial under the order of the Su- 
preme Court if it elects to do so, without costs of the 
appeal—National City Bank of New York, appellant, 
v. New York Gold Exchange Bank, respondent.— 
Motion to open default for not serving cases granted, 
on condition that appellants serve the cases required 
within twenty days and to pay to respondents ten dol- 
lars costs of this motion; otherwise motion denied 
with ten dollars costs—Jonathan E. Robinson and 
another, ex’rs, etc., respondents, v. Ephriam A. Smith 
and others, appellants.——Motion to dismiss appeal 
denied with ten dollars costs—Edgar M. Payn, re- 
spondent, v. Charles H. Field and another, appellants. 


NOTES. 


In Sinclair v. Railroad Co., MacArth. & Mack. 
(Dist. Columbia) 13, MacArthur, J.,says: ‘‘ Although 
the surgeons, who were examined as experts, testify 
that a broken bone when once cemented is better and 
stronger than one that has never been subjected tu 
fracture, yet Ihave great doubt whether any person 
will submit to that operation for the purpose of 
strengthening his ribs.’",——The American Law Register 
for November contains a leading articleon Power of 
partners to withdraw at will from partnerships en- 
tered into for a definite period, by Benjamin F. Rex; 
and the following leading cases: Loog v. Bean (Eng. 
Ct. App.), on injunction of slander, with note by Rob- 
ert P. Clapp; State v. State Medical Examining Board 
(Minn.), on statute requiring physicians to have cer- 
tificates from the State board, with note by Wm. 
Drayton; Wilson v. St. Louis, etc., R. Co.(U. 8. Cire.), 
on removal of causes, separation of controversies, with 
note by Eugene McQuillin. 
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CURRENT TOPICS. 





() London legal exchanges have at last found 
time to express opinions upon the Adams- 
Coleridge case. The Solicitors’ Journal and the Law 
Times both speak of it. Both these authorities 
condemn the course of Justice Manisty in submit- 
ting the case to the jury, and then setting aside 
their verdict. It seems that the ground of this 
proceeding was that there was no express proof of 
malice. It would seem then that the natural aid 
ordinary course would have been to order a non- 
suit. It looks however as if the judge left it to the 
jury hoping or expecting a verdict for the defend- 
ant, and disappointed in this, exercised the legal 
right which he ought to have exercised at the out- 
set. The Journal says: “That a letter which 
should not have been written should have been fol- 
lowed by an action which should not have been 
brought is not surprising, but it is surprising in- 
deed that some of the steps above detailed should 
have been taken by the learned judge, and the 
amazement both of the profession and the public 
is, we believe, without parallel.” The Journal says 
that the judge could legally take this course, and 
that although unusual, it is not unprecedented, cit- 
ing Bridges v. North London Ry. Co., L. R., 6 Q. 
B. 377. But continues: “We cannot however 
think that Adams v. Coleridge was one of the cases 
in which the unusual course of leaving the case to 
the jury, and at once entering judgment non obstante 
veredicto ought to have been taken. In favor of 
such a course there was the doubtful advantage of 
saving the parties the expense of an intermediate 
application to the Divisional Court, while against 
such a course there was a clear disadvantage, aris- 
ing from obvious peculiarities of the case itself, of 
giving the defendant the benefit of the verdict if it 
should be in his favor, and the benefit of the judg- 
ment if it should be against him; and there was a 
further disadvantage of applying a practice suitable 
to cases where the law is doubtful and the wit- 
nesses many, to a case where the law was clear and 
the witnesses necessarily few. It is to be observed 
too that judgment was directed to be entered with 
costs against the plaintiff, on the ground no doubt 
that in the opinion of the learned judge the action 
ought not to have been brought(an opinion shared by 
ourselves and by many, but not by the jury), and 
did not legally lie. In thus exercising his discre- 
tion under order 65, r. 1, the learned judge ap- 
pears not to have been merely carrying his judg- 

ment to its logical consequences, but to have vis- 

ited the plaintiff with a penalty he was under no 
legal obligation to visit him with. * * * On the 
other hand the defendant, if the judgment had been 
entered in accordance with the finding, would have 
been able to move for a new trial— and with very 
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good reason — on the ground of excessive damages, 
for the jury were left with absolutely no direction 
as to damages, and may have taken into account all 
manner of things not legally proper for considera- 
tion, such as a supposed unkindness of the defend- 
ant to his correspondent, the non-appearance of the 
defendant asa witness, and so on.” The Times 
says: ‘‘Weare sorry to be compelled to express 
the very serious conviction that the proceedings in 
this too famous action of libel have struck a blow 
at the administration of justice more severe than 
any which has been given in the memory of living 
lawyers. * * * But the question whether mal- 
ice exists destroying the protection afforded to bona 
Jide false statements made on a privileged occasion 
is for the jury, and the only way in which, legiti- 
mately and regularly, the determination of that 
question can be withheld from them is by directing 
a nonsuit, which is now equivalent to a judgment 
for the defendant, on the ground that there was no 
evidence of malice upon which a jury could reason- 
ably find a verdict for the plaintiff on that issue. 
To leave the question of malice to a jury is to pro- 
ceed upon the assumption that there is some evi- 
dence to go to them. Every summing-up to a jury 
is necessarily founded upon the existence of some 
evidence. Therefore to sum up and leave such a 
question to a jury, and on their verdict being given 
upon the evidence left to them, to enter judgment 
in the teeth of that verdict is in our judgment to 
stultify the whole proceeding. Mr. Justice Manisty 
says that it has been the practice of the judges to do 
as he did, and he shall do it again. We would never 
see it done without making a strong protest; but 
whether the course he adopted was in strictness 
regular, or whether he was actuated by a motive 
which he has since suggested of facilitating the 
final settlement without the expense of proceedings 
by way of new trial, it is universally agreed that in 
such a case it was calamitous in its result. Had 
the verdict been entered with judgment and costs 
for the plaintiff, or had the plaintiff been left to 
move for judgment no harm could have been done; 
indeed, had the latter course been taken the question 
of law could have been argued on the motion for 
judgment, and if judgment had been entered one 
way or the other the dissatisfied party could have 
gone to the Court of Appeal.” We do not yet 
clearly understand whether the plaintiff has lost 
any rights by the procedure. The Zimes seems to 
intimate that he has; the Journal, in language 
which we have not quoted, implies that he has not. 
We are inclined to regret that this unusual course 
should have been taken, and we should think that 
the Lord Chief Justice would feel annoyed by it. 
Undoubtedly he would have preferred to have his 
son’s case tried just like the case of the humblest 
and obscurest subject of the realm, and undoubt- 
edly he does not thank Justice Manisty for this pa- 
rade of service, which certainly has done no good, 
possibly has done some hurt, but ought not to 
prejudice the Lord Chief Justice in the opinions of 
his fellow-citizens. A man frequently has more 
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need to be saved from his friends than from his 
enemies, as Job discovered, and as the distinguished 
Republican candidate in our late election can 
vouch. 


In the Divisional Appellate Court in the Mignon- 
ette cannibal case the three judges had no difficulty 
in pronouncing the defendants guilty of murder, 
We do not see how there ever could have been any 
doubt about it, except for the novelty of the case. 
The simple question is, is hunger an excuse for mur- 
der? It certainly is not, any more than for larceny. 
The appeal will probably be carried to the ultimate 
tribunal, at least we hope so, for we are thinking of 
taking a sea-vayage next summer, and are curious 
if not anxious to learn what our chances may be in 
a shipwreck. If this conviction should be affirmed, 
the defendants must rely on the clemency of the 
Crown, whereas if the case had been left to the jury 
out-and-out, it might have been found that they 
were not in a state of mind to be morally responsi- 
ble. The well-fed Briton has a very tender feeling 
for all hungry men except Frenchmen. 


We are aware that our current topics have taken 
a decidedly English turn of late. But this is not 
our fault. The English have recently been much 
more interesting than the Americans in a legal sense. 
The presidential election seems to have taken all 
the virtue and all the humor out of us. But we 
ought to be very civil to the English when we find 
the House of Lords citing us. In Thomson v. Weems, 
9 App. Cas. 671, Lord Watson cites Knickerbocker 
Life Assurance Co. v. Foley, 29 AuB. Law Jour. 70; 
105 U. S. 350, on the meaning of ‘‘ temperate hab- 
its” in an insurance policy. His lordship declined 
to adopt the doctrine of that case, that aman may 
have delirium tremens and yet be of ‘‘ temperate 
habits,” and observed: ‘‘I believe it to be useless to 
attempt a precise definition of what constitutes 
‘temperate habits,’ or ‘temperance,’ in the sense in 
which these expressions are ordinarily employed. 
Men differ so much in their capacity for imbibing 
strong drinks that quantity affords no test; what 
one man might take without exceeding the bounds 
of moderation, another could not take without com- 
mitting excess. In judging of a man’s sobriety, 
his position in life, and the habits of the class to 
which he belongs must, in my opinion, always be 
taken into account; because it is the custom of men 
engaged in certain lines of business to take what is 
called refreshment, without any imputation of ex- 
cess, at times when a similar indulgence on the part 
of men not so engaged would be, to say the least, 
suspicious. * * * In the present case’ the evi- 
dence clearly establishes that the assured was a most 
able and estimable man, but that circumstance is 
not of much weight, because able and estimable 
men are not necessarily exempt from social failings.” 
Lord Fitzgerald dropped into poetry on the occasion. 
He said: .‘‘‘Temperate in habits’ is a sentence to 


be interpreted, and though not to be taken in the 











Pythagorean sense of ‘total abstinence,’ yet seems 
to import abstemiousness, or at least moderation — 
‘ The rule of ‘ not too much.’ 
By temperance taught.’ 
I am, my Lords, inclined to adopt a fair and liberal 
interpretation, having regard to the position of the 
individual, the habits of the locality, and even the 
peculiarities of the local municipal authorities in 
adjourning to neighboring public houses to ‘con- 
tinue the debate,’ but notwithstanding all these al- 
lowances, I am coerced to come to the conclusion 
that the evidence is sufficient to establish that the 
assured was not a person of temperate habits; on the 
contrary, his habits of intemperance had _ been re- 
peatedly observed at the town council and on other 
public occasions. He has been shown at times to 
have been incapable of transacting business or tak- 
ing care of himself. He was remonstrated with by 
friends, and does not seem to have denied the im- 
peachment, and finally there is evidence that he was 
elected provost in the hope that his responsibilities 
of office might produce reformation of habit. The 
evidence for the defenders is not in my judgment 
displaced by the negative evidence led for the pur- 
suers. The cause of death too is confirmation 
strongly of the assured having fallen into that fatal 
habit which produces 
‘ All the kinds 
Of maladies that lead to death’s grim cave, 
Wrought by intemperance.’” 

Now we would like Mr. St. John’s opinion. We 
know what Mrs. Hayes would say. We are glad to 
see the English legal authorities inculcating temper- 
ance in drinking as well as in eating. 


The answer to Mr. Carter’s objections to the 
proposed codification of the common law has reached 
a second edition and is being distributed throughout 
the State under the auspices of George Ticknor 
Curtis, Edwards Pierrepont, William Dorsheimer, 
George H. Yeaman, Leslie W. Russell, Wager 
Swayne, William H. Arnoux, William 8. Opdyke, 
John G. Milburn, John Frankenheimer, Roger Fos- 
ter, and the editor of this journal, a committee on 
publications relating to codification. We have had 
occasion to say before, that we regard this answer, 
prepared by Mr. Fowler, as the fairest and most in- 
telligent exposition of the principles of Mr. Field’s 
work which has yet been made. It wili repay a 
careful perusal even if the reader differs from some 
conclusions reached by its writer. 





NOTES OF CASES. 





N Commonwealth v. Franklin Pierce, (!) Massachu- 
setts Supreme Court, Nov. 1884, the defendant, 

a physician, was held guilty of manslaughter in 
causing th, death of a patient by keeping her in 
flannels saturated in kerosene. The court, by 
Holmes, J., said: ‘“‘The defendant's duty was not 
enhanced by any expressed or implied contract ; but 
he was bound at his peril to do no grossly reckless 
act when he intermeddled with the person of 
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another in the absence of any emergency or other 
exceptional circumstances. The defendant relies on 
the case of Commonwealth v. Thompson, 6 Mass. 134, 
and that to constitute manslaughter the killing must 
have been a consequence of some unlawful act. If 
this means that the killing must be the consequence 
of an act whichis unlawful for independent reasons 
apart from its likelihood to kill, itis wrong. Such 
may once have been the law; but for a long time it 
has been just as fully and latterly, we may add, 
much more willingly recognized that a man may 
commit murder or manslaughter by doing other- 
wise lawful acts recklessly, as that he may by doing 
acts unlawful for independent reasons, from which 
death accidentally ensues. But recklessness in a 
moral sense ineans a certain state of consciousness 
with reference to the consequences of overt acts. 
There is no denying that Commonwealth v. Thomp- 
son, although possibly distinguishable from the 
present case on the evidence, tends very strongly to 
limit criminal liability for reckless conduct, in cases 
where the recklessness is moral, in the sense above 
explained. isutit is to be observed that the court did 
not intend to lay down any new law. They cited 
and meant to follow the statement of Lord Hale, 1 
P. C. 4-29, and we think that they fall into the 
mistake of taking him too literally. Lord Hale ad- 
mitted that other persons might make themselves 
liable by reckless conduct. We doubt if he meant 
to deny if a physician might do so as well as any 
one else. He has not been so understood in later 
times. In dealing with a man who has no special 
training, the question whether his act would be 
reckless in a man of ordinary prudence is equivalent 
to an inquiry into the degree of danger attaching 
to the act of common experience, under the circum- 
stances known to his action. It is here implied, 
and is undoubtedly true as a general proposition, 
that a man’s liability for his acts is determined by 
their tendency under the circumstances known to 
him, and not by their tendency under all the circum- 
stances actually affecting the result whether known 
or unknown. Another cannot escape on the ground 
that he has had less than a common experience. 
Common experience is necessary to a man of ordi- 
nary prudence, and a man assuming to act as the de- 
fendant did must have it at his peril. Here the 
defendant knew he was using kerosene. More than 
that, he saw from day to day how it worked. The 
jury found that it was applied in a foolhardy 
manner, and hence arises a presumption of gross 
negligence, and that is enough. When the de- 
fendant applied the kerosene to the person 
deceased, in a way in which the jury have found 
to have been reckless, or in other words, seriously 
and unreasonably endangering life according to 
common experience, he did an act which his pa- 
tient could not justify, by her consent, and which 
therefore was an assault notwithstanding that con- 
sent.” This is contrary to the recent cases of State 
v. Schulz, 55 Iowa, 628; 8. C., 39 Am. Rep. 187; 
but in harmony with State v. Hardister, 38 Ark. 605; 
8. C., 42 Am. Rep. 5. 





In Hart v. Western Union Telegraph Co., Califor- 
nia Supreme Court, Sept. 1884, 18 Rep. 676, it was 
held that a telegraph company is liable for the 
damages consequent upon the incorrect transmission 
of a cipher dispatch, and that a stipulation for non- 
exemption unless the message is repeated, is void. 
The court said: ‘‘ The rule of damages, as applied 
to telegraph companies, is that although the mes- 
sage be unintelligible to the company, yet as its un- 
dertaking was to transmit the message promptly 
and correctly, both parties contemplated that what- 
ever loss should naturally and in the usual course 
of things follow a violation of that obligation, the 
company should be responsible for. The same con- 
clusion was reached by the Supreme Court of Ala- 
bama in Daughtry v. Teleg. Co., decided in Decem- 
ber, 1883, a note of which will be found at p. 731, 
46 Am. Rep., and by the Court of Appeals of 
Virginia in Teleg. Co. v. Reynolds, 77 Va. 173; 8. 
C., 46 Am. Rep. 715. See also Rittenhouse v. Teleg. 
Co. 1 Daly, 474. It is contended on behalf of the 
defendent corporation that as the message in ques- 
tion was not ‘repeated,’ defendant is not responsi- 
ble under any circumstances beyond the amount 
received for its transmission; and this because it is 
so declared in the conditions printed at the head of 
the form upon which the dispatch was written, and 
to which, as is claimed, the plaintiff assented. 
There are numerous cases that hold that such a rule 
on the part of the company is reasonable, valid, and 
binding on the sender of the message. The cases 
that so hold are too numerous to be here referred to 
in detail. They will be found collated in a note to 
Teleg. Co. v. Blanchard, 45 Am. Rep. 486. But there 
are many cases to the contrary, and the latter class 
we think based on the better reason. We agree 
with the Supreme Court of Illinois in the case of 
Tyler v. Teleg. Co., 60 Ill. 421; 8S. C.,14 Am. Rep. 
88; and S. C., 74 Ill. 170, where it is held that the 
regulation requiring messages to be repeated is not 
a contract binding in law, for the reason that the law 
imposed upon the company duties to be performed, 
for the performance of which it was entitled to a 
compensation fixed by itself, and which the sender 
had no choice but to pay; thet among those duties 
was that of transmitting messages correctly ; that the 
tariff paid was the consideration for the performance 
of this duty in each particular case, and when the 
charges were paid the duty of the company began, 
and there was therefore no consideration for the 
supposed contract requiring the sender to repeat the 
message at an additional cost of fifty per cent of 
the original charge. To the same effect is Bartlett 
v. Teleg. Co., 62 Me. 218; 8S. C., 16 Am. Rep. 437; 
and Candee v. Teleg. Co., 34 Wis. 477; 8. C., 17 Am. 
Rep. 452. We hold that the stipulation purporting 
to exempt the corporation defendant from all liabil- 
ity for mistakes or delays in the transmission or de- 
livery, or for non-delivery of any unrepeated mes- 
sage, whether happening by negligence of its 
servants or otherwise, beyond the amount received 
for sending the same, is void for want of a consid- 
eration to support it, And further, that it is not 
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competent for telegraph companies to stipulate 
against or limit their liability for mistakes happen- 
ing in consequence of their own fault, such as want 
of proper skill or ordinary care on the part of their 
operators or the use of defective instruments. See 
authorities above cited and Sweatland v. Teleg. Co. 
27 Iowa, 433; Wolf v. Teleg. Co., 62 Penn. St. 83; 
8. C., 1 Am. Rep. 887; Breese v. Teleg. Co., 48 N. Y. 
132; S. C., 8 Am. Rep. 526; Teleg. Co. v. Gildersleve, 
29 Md. 282; TZeleg. Co. v. Buchanan, 35 Ind. 429; 
8. C., 9 Am, Rep. 744; Hibbard v. Teleg. Co., 33 
Wis. 558; Teleg. Co. v. Griswold, 37 Ohio St. 301; 8. 
C., 41 Am. Rep. 500. We think the true rule is 
that such companies are exempt only for errors aris- 
ing from causes beyond their own control. 


In Kingman v. Frank, 33 Hun, 471, a wife em- 
ployed her husband to manage her separate business, 
at a stipulated compensation, and there was a cer- 
tain amount unpaid therefor. Held, that this could 
be reached by a judgment creditor of the husband, 
Daniels, J., said: ‘‘ As she could enter into a law- 
ful contract for the employment of her husband in 
this manner, and has been required by the statute 
to be considered as a feme sole in the exercise of the 
authority conferred upon her, it would seem to fol- 
low that she could obligate and bind herself for the 
payment of the stipulated compensation. From the 
facts made to appear, the sum of money alleged in 
the complaint has been earned by him, and become 
payable from her for the performance of his services 
under a lawful agreement entered into by her, and 
it is to be presumed in support of the plaintiff's ac- 
tion that she would be willing to pay over the 
amount voluntarily to him in satisfaction of his de- 
mand against her husband as soon as the legal right 
to receive payment shall be acquired in these pro- 
ceedings from her husband. Certainly the court 
has no ground to assume, and for that reason to de- 
feat the action, that she would not honestly and 
fairly perform her contract by payment of the 
money as soon as the plaintiff shall be placed ina 
position where he would have a legal right to re- 
ceive it. But it will not follow, from the inability 
of the husband to collect the debt by means of legal 
proceedings, that the plaintiff would be prevented 
from doing so by reason of the same disability, if it 
should be considered to exist, for this disability 
would extend no further than to affect the remedy, 
and would not stand in the way of the plaintiff to 
recover the debt, or of a receiver appointed for that 
purpose, under a proper judgment of this court. To 
warrant such a recovery all that would seem to be 
necessary is an obligation on the part of the wife to 
pay the money, and that obligation has been created 
by her contract and the performance of her hus- 
band’s services under it. Those facts, together with 
the acquisition of the demand by the plaintiff, or 
by a receiver in the action, would be all that could 
be legally required to maintain an action for the 
recovery of thedebt. In this respect the case would 
resemble that of a foreign executor or administrator, 





who while he could not maintain an action in this 
State to recover a demand due to the testator or in- 
testate, might still assign it to another person who 
could upon the title so acquired successfully prose- 
cute such an action. And that an assignee might 
in like manner recover this demand would seem to 
follow from the principle of Fitch v. Rathbun, 61 
N. Y. 579; for if the assignee of the wife may main- 
tain an action against her husband for the conver- 
sion of her property, it would seem to follow that 
the assignee of the husband might also maintain an 
action against the wife to recover the amount of an 
indebtedness she had lawfully incurred to her hus- 
band. The case of Perkins v. Perkins, 62 Barb. 531, 
when its circumstances are considered, will not ap- 
pear to be an authority sustaining the conclusion 
arrived at by the Special Term.” 





WOMAN AND THE LEGAL PROFESSION. 





HE foregoing heading is a translation of the title 
of a very able and entertaining work, ‘ Za 
Donna e l Avvocatura,” recently published in Rome, 
written by the advocate Ferp. SANTONI DE S10, for 
the purpose of maintaining the right, moral and 
legal, of women to practice the learned professions, 
particularly that of the law. In his preface the 
learned author states, that inasmuch as it has been 
said by those who are opposed to his side of the 
case, that the greater part of the advocates of the 
female sex are celibates, ‘‘that is, contrabandists 
by profession in the kingdom of women,” he deems 
it proper to declare that he is a husband and a 
father. The work is divided into two parts. First, 
the judicial question. Secondly, the social question. 
Of these the first part only has reached my hands, 
and I propose to afford the readers of the ALBANY 
Law JourNAL an opportunity to learn the mode 
in which the great question of woman’s rights is now 
being treated by the successors of Cicero, Hortensius 
and Quintilian. 

The circumstances which led to the writing of 
this work are the following: A lady of Pinerolo, 
unmarried, and presumably young and attractive, 
the Signorina Lidia Poét, having been admitted to 
the courses of jurisprudence in the University of 
Turin, and passed her examination by a full vote, 
received her degree on the 17th of June, 1881; and 
for two years afterward, ‘‘attended forensic prac- 
tice’ in the office of an advocate, and assisted at 
the sessions of the tribunals. ‘Then she sustained 
a theoretical and practical legal examination, which 
was approved by forty-five out of fifty votes; and 
thereupon, on the 9th of August, 1883, pursuant to 
the deliberation of the council of the order of ad- 
vocates at Turin, she was inscribed upon the roll of 
that body. By the Italian statute of June 8, 1874, 
these proceedings entitle a man, (and our author 
contends, a woman) to practice as an advocate. 

Then, as our author says, her troubles began. 
The inscription of Signorina Poét upon the roll 
‘* did not please ” the office of the Procuratore-gen- 
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eral (attorney-general), who entered a complaint 
with the Court of Appeal of Turin, of the same gen- 
eral character as a mandamus or guo warranto with 
us; to which Signorina Poét answered with great 
ability, maintaining her legal and moral right to 
practice, the substance of her argument, with liberal 
extracts, being given in the book. Among other 
instances she cited the case of “ Signora Foltz,” of 
San Jose in California, who ‘‘ admitted to the bar 
in 1881, has been able to maintain five children of 
tender age, with the fruits of her professional lab- 
bors.” Alas! the star of Belva Lockwood had not 
then risen above the Italian horizon! 

To this the procuratore-general replied, contend- 
ing that the law and public policy forbade women 
to enter the ‘‘ malizia togata;” and sneering at poor 
Mrs. Foltz’s case as having taken place ina ‘‘falda” 
(skirt) of North America. Signorina Poét was heard 
in rejoinder, and the Court of Appeal, after due de- 
liberation, delivered its judgment to the effect that 
the inscription of Signorina Poét upon the roll of 
advocates at Turin was illegal. From this decision, 
the Signorina appealed to the Court of Cassation of 
Turin, where, after full argument, the decision of 
the court below was affirmed. The opinions of the 
two courts are given in eztenso by our author from 
the decision of the court of last resort, our author, 
and the other supporters of woman’s right to prac- 
tice, appeal to the public opinion of Italy, with 
the ultimate intention of calling upon the Italian 
Parliament to redress a grievous wrong, as they 
characterize the ruling of the two courts. 

The arguments of the parties, and the decisions 
of the two courts, are exceedingly interesting and 
instructive; they discuss the question at great 
length; from every standpoint. Upon the question 
of the construction of the statute the pith of the 
argument on the one side is that the words used 
are of the masculine gender, and that long estab- 
lished custom and sound policy forbid a construction 
of this statute which will include women, On the 
other side it is contended that in this statute, as in 
all others, masculine words include women; that al- 
though women had not actually practiced at the bar, 
they have distinguished themselves, through many 
centuries of Italian history, in studies, lectures and 
treatises connected with jurisprudence and other 
sciences, and are now actually practicing other pro- 
fessions; that the laws of ‘‘redeemed Italy ” have 
emancipated them from their former disabilities; 
and that there is now no rule of public policy which 
excludes them from the forum. 

These arguments are greatly extended and pro- 
fusely illustrated throughout the entire work with a 
fervidness of language and a richness and boldness 
of metaphor and illustration, which sound very odd 
and quaint to us, colder blooded Anglo-Saxons, 
whose taste prefers the discussion of scientific ques- 
tions in a much less fervid and glittering style. I 
cannot attempt within the limits to which I must 
restrict myself, to do justice to either the courts, 
the disputants or the author; but I will select, for 
very brief consideration, a few of the points which 





will be most interesting to American lawyers, The 
author begins, more Americano, with the list of the 
newspapers which have contained articles favorable 
to the admission of women to the bar, of which he 
enumerates twenty-five in Italy, and seven in other 
European countries, and on the other side only three, 
all Italian. The former, he says, neither blame nor 
approve the decisions of the courts, but they de- 
mand the passage of a law which shall clearly “fill 
so enormous a void.” Then we are presented with 
the opinions of the other councils of the order of 
advocates, in answer to a request from the council 
of Turin. The council of Naples declined to ex- 
press an opinion. The council of Milan gave no 
official opinion for want of a quorum, but its illus- 
trious president gave his opinion that unmarried 
women and widows were admissible to practice, 
but not married women. The council of Venice, by 
a majority vote, expressed an opinion adverse to the 
right claimed for women; and the councilof Rome, 
like that of Milan, failed to procure a quorum. But 
many illustrious professors of jurisprudence, and 
advocates, members of these councils whose names 
and the summary of their arguments are contained 
in the book, gave opinions at length in support of 
the right of women to practice; several of the discus- 
sions having taken place at public meetings, or in 
the course of lectures at the public institutions. 
Our author also gives the arguments of those who 
espoused the other side, upon several of whom, par- 
ticularly upon an unfortunate Professor Gabba, he 
empties floods of irony and sarcasm. Inasmuch as 
the example of the United States was often quoted 
by those on the ladies’ side, it occurred to a Signor 
Taverni, a teacher in the University of Padua, to 
‘‘interview”’ our minister at Rome, Mr. William 
Waldorf Astor, and Signor Taverni gave the 
results of the interview in an address before a large 
public meeting held in Rome on the 18th of April 
last, which was attended by many ladies and gen- 
tlemen of all nations. The part of his address, 
which referred to Mr. Astor, produced, a Roman 
newspaper says, a deep impression, and gentlemen 
and ladies present took notes of it. Mr. Astor is 
reported to have said ‘‘that the public opinion of 
the Americans was not in favor of the exercise of 
professions by women, inasmuch as the female phy- 
sicians, lawyers, etc., practicing in America, do not 
belong either to the aristocracy of money or to that 
of intellect. Nevertheless Signor Taverni favored 
the admission of women to the learned professions, 
not only for ‘the reasons urged by others in support 
of that view, but also because there are in Italy in 
round numbers, 250,000 marriageable women ‘‘ who 
will never have a husband, and are condemned to 
be eternal maidens ;” “for those,” he continues, 
‘neither wives nor mothers, there is no family ob- 
ligation, and if society does not accord to them the 
right to exercise professions, the risk is run of mak- 
ing of them so many nihilists.” 

It appears that the literary ladies of Italy have 
also taken up the discussion of this question, and 
they are quite as much divided in opinion thereupon 
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as the men. As might be expected, where the men 
argue so fervidly, some of the ladies push their ar- 
guments to the extreme. From an article by one 
of them whose name the author says that he sup- 
presses “out of respect to her,” the following ex- 
tracts are given: 

“ How would a lawyeress (avvocata) be able to 
consult with her clients, when she was attacked by 
the nausea of the first months of pregnancy? And 
afterward what a figure she would make in court, 
when, the months of her interesting situation being 
advanced, her curved lines become crushed with an 
anterior round line? And if the pains should come 
upon her in the heat of argument! That would in- 
deed be fine! Would she invite her colleagues to 
serve her as midwives? And in childbirth, farewell 
to business! Poor clients! I assure you that I 
laugh to myself thinking of the ridiculous figure 
that a woman lawyer would make.” To which our 
author sarcastically adds, “And let us leave this 
lady to laugh, and thus she will make good blood, 
and wil} see her own curved lines increase, without 
giving cause for any malignant remarks.” 

A lady on the other side says ‘‘You say that 
women-lawyers are ridiculous. Why, I beg, any 
more than women editors?” (She is addressing an 
editoress). ‘‘And you add, that nothing can save 
a woman lawyer from the laughter of the public. 
Does this good public laugh, when it sees from the 
window of the railway car, either first class or third 
class, along-side of the track, the mother or the 
wife of the watchman, with his (uniform) cap placed 
over her headdress, waving the little green flag, 
which shows that the way is clear for the hissing 
machine? You continue, women who are intelli- 
gent, courageous and honest will find work every 
where. But that is not true, and the women law- 
yers prove it. They wish to work, to earn a living — 
as you do as a journalist, and I as a teacher—by 
defending from the bar the widow and the ward; 
and you drive them away, although they are intelli- 
gent, because they have studied, learned, obtained 
the same degree in jurisprudence as a man; cour- 
ageous, because they have presented themselves to 
seek for work, in spite of the prejudices and out- 
cries of the crowd; honest, because they wish only to 
work, and to work honestly. You repelling them, 
in effect say to them, with your degree, if you wish 
to live, make stockings! ” 

The book contains much more of this very vi- 
vacious writing, but I must hasten to a conclusion. 
A chapter follows entitled ‘‘The common law and 
women lawyers; ” then another in which the author 
contends that advocateship is not a public office. 
The next chapter relates to Italian legislation as af- 
fecting women lawyers. Under this head the au- 
thor gives with great fullness the substance of the 
various statutes relating to and affecting women 
in all capacities; thus laying before his readers 
a very interesting account of the present state of the 
‘*woman question” in general in the Kingdom of 
Italy. Coming down to that part of the decision 





of the courts in Signorina Poét’s case, wherein it 
was held that the ancient customs and usages of 
Italy forbade the extension to the statute relating 
to advocates of the ordinary rule of construction 
that masculine expressions include women, he gives 
many instances of Italian women who have been 
distinguished for their learning and abilities in jur- 
isprudence as well as in other sciences. Among 
them in the thirteenth century were Dotta Accur- 
sio, professor of civil law in the University of 
Bologna; the sisters Calderini, who taught civil 
law, one in the same University of Bologna, and 
one in that of Padua; Maddalena Buonsignori 
who wrote a book ‘‘ De Legibus Connubdialibus ;” and 
in the fourteenth century, Novella D’Andrea; pro- 
fessor of canon law in the University of Bologna, 
who, while delivering her lectures, “in order that 
the scholars should not be distracted, covered her 
most beautiful face with a thick veil.’ Various 
women are also mentioned as eminent professors of 
and writers upon medicine, letters and philosophy ; 
one of whom, Laura Maria Gaetani Bassi, 1782, 
at the age of only twenty-one years, was made profes- 
sor of philosophy, and after thirteen years service in 
that capacity, was promoted to the chair of experi- 
mental physics, in which she continued for thirty- 
four years, having to the last the esteem and respect 
of all, and the veneration of the numerous scholars 
who flocked to her lectures; and she was, in ad- 
dition, a most exemplary wife and mother. Another 
boast of the University of Bologna was Maria 
Gaetana Agnesi an illustrious author whose treatise 
was regarded by the University of Paris as covering 
every thing then (1748) known upon the differential 
and integral calculus; and who was also during all 
her life of eighty-nine years so distinguished for 
works of charity that she was known as ‘ the con- 
soling angel of the poor.” She received her ap- 
pointment from the Pope. Summing up these and 
other like cases, our author after noting that the 
Italian Universities are open to women, indignantly 
asks, what distinction can be made between degree 
and degree? Shall a degree in jurisprudence con- 
ferred upon a man open to him the career of an ad- 
vocate, and the same degree conferred upon a woman 
compel her to mend stockings or rinse out the wash- 
ing? 

The next chapter relates to the question whether 
the authorization by the husband of a married 
woman is necessary in order to enable her to exercise 
the legal profession. Upon this point there is a 
great difference of opinion among those who main- 
tain that women should be allowed to practice. 
The author states all the arguments with his charac- 
teristic fullness and fairness. These involve consider- 
ations of some peculiar featuresof the Italian law with 
reference to restrictions upon the general power of 
married women to conduct their own business, 
whereby the husband’s consent is required, in any 
matter wherein the woman may incur a liability. 
The author concludes with his own opinion, which 
is to the effect that although a procuratore (attorney), 
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may render himself liable not only to costs and pun- 
ishment, but to an action for damages, an advocate 
incurs no liability whatever, and therefore a mar- 
ried woman does not require her husband’s author- 
ity to enable her to practice as an advocate. 

This very brief and imperfect summary of the 
first part of the learned advocate’s work will enable 
my readers to form some idea of the mode in which 
Italy is agitated by the question which has also 
vexed us so much. Doubtless the second part, re- 
lating to the social question, will prove to be equally 
interesting and instructive. 

MonteomrEry H. THroopr. 

Ausany, N. Y. 
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RIFARIAN RIGHTS—PUBLIC GRANT-—-INJUNC- 
TION—FERRY., 

CIRCUIT COURT, 8. D. NEW YORK, JULY 15, 1884. 


TURNER V. PEOPLE’s Ferry Co.* 


Exclusive riparian rights do not attach,as a matter of course, 
to a grant of lands under water. Whether they doso or 
not, depends upon the express terms of the grant, or upon 
the intent of the parties as shown by prior use, by the ob- 
ject of the grant, or by other circumstances from which 
the intent may be inferred. In the absence of an express 
grant of the right of wharfage, and of any manifest intent 
to convey it, no exclusive right of wharfage passes as in- 
cident to a grant by the state of land under water, below 
high-water mark, in a harbor or navigable stream. 
injunction to restrain the prosecution of a work, likea 
new ferry, of great public convenience and utility, should 
not be granted at the instance of a private party alleging 
threatened damage, except his right and his injury be 
clear. 

The defendant being about to erect new ferry structures, 
under authority from the State and the city, in the slip 
between Twenty-second and Twenty-third streets, East 
river, occupying nearly half the slip in width, at a distance 
of 145 feet from the bulk-head, far below the original 
high-water mark, on motion by plaintiff for injunction as 
obstructing his riparian rights along the bulk-head as 
hitherto excerised, held, that no exclusive riparian rights 
were established in the plaintiff, and that all the access 
which he could legally claim was still left him, and the 
injunction was denied. 


) OTION for injunction to prevent the erection of 
ik ferry structures. 


Anderson & Howland, for complainant. 
M. J. O’ Brien and S. G. Clarke, for defendant. 


Brown, J. A motion is made for an injunction, 
pendente lite, to restrain the defendant from erecting 
its proposed ferry-rack and ferry-house along the 
southerly side of the Twenty-third street pier, in the 
slip between the wharves at Twenty-second street and 
Twenty-third street, East river. The defendant was 
empowered by act of the Legislature (Laws 1882, ch. 
193) to establish and operate a ferry from near Broad- 
way, Brooklyn, across the East river to Twenty-third 
street, New York; and to acquire the necessary fran- 
chise therefor. It subsequently acquired this fran- 
chise by purchase from the city of New York, at pub- 
lic auction, at a fixed yearly rental; and it also ob- 
tained a lease from the city of the Twenty-third street 
pier. It has given bonds for the performance of all the 
various conditions of the lease, and of the franchise to 
operate the ferry, and has submitted its plans for the 
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proposed ferry structures. These plans have been ap- 
proved by the proper city authorities; and the de- 
fendant being about to begin the erection of these 
atructures, the plaintiff seeksto enjoin the prosecu- 
tion of the work on the ground that it will inflict irre- 
parable injury on his alleged riparian rights as lessee 
of the premises along the bulk-head liue at the head 
of the slip between Twenty-second and Twenty-third 
streets, by occupying nearly one-half of the slip ata 
distance of 145 feet directly in front of his bulk-head, 
thereby obstructing his business in the slip andon 
shore as at present conducted. The proposed ferry 
is evidently conducive tothe public convenience and 
utility. No irregularities are suggested in the de- 
fendant’s proceedings. 1 must assume therefore that 
the defendant has all the authority for the erection of 
these structures which the city or the State could con- 
fer; anda work thus authorized, and for the public 
benefit, should not be arrested at the instance of a 
private party, unless both his right and his injury be 
clear and certain. Taylor v. Brookman, 45 Barb. 106. 
I am not satisfied that the proposed structures would 
not leave the complainant in the enjoyment of all the 
rights which he can legally claim; and without 
reference to the other points raised, the injunc- 
tion, pendente ltte, should on that ground be de- 
nied. 

The plaintiff in March, 1881, leased from the execu- 
tors of John L. Brower certain premises between 
Twenty-second and Twenty-third streets for nine 
years from May 1, 1881, with the privilege of a renewal 
for ten years afterward. The premises leased are de- 
scribed in the lease as bounded on the east “ along the 
Fast river,’’ and no reference is made in the lease to 
any bulk-head or wharf, or to any wharfage or ripa- 
rian rights of any kind. The complainant hired the 
premises for the purposes of a coal-yard, expecting to 
receive and to deliver coal in boats moored along-side 
the bulk-head, as he has hitherto done. His affidavit 
states that at times he has had twenty canal boats 
moored there at once. It appears however that prior 
to this lease the Pennsylvania Coal Company, a for- 
mer lessee, had been accustomed to receive and to de- 
liver coal there in like manner, using the bulk-head as 
a place of landing; and that this privilege enhances 
the rental value of the premises. It can scarcely be 
doubted that this use was contemplated by the lessor, 
as well as by the lessee,and that the terms were in ref- 
erence to it. The complainant has sublet the north- 
erly half of his premises to Clark & Allen, who have 
erected thereon a grain elevator, used in connection 
with the landing of boats at the bulk-head. It must 
be assumed therefore under such circumstances, that 
the lease to the complainant was intended to pass and 
did pass, as an incident thereto, whatever rights of 
wharfage the Brower estate held. Huttemeier vy. 
Albro, 18 N. Y. 48; Voorhees v. Burchard, 55 id. 98. It 
could not pass more. What their rights were, is the 
turning point. 

The premises in question are far to the eastward of 
the line of 400 feet below low-water mark, and hence 
were formerly the property of the State, from which 
Brower’s title to the lots and his rights of wharfage, if 
any, must be deduced. Omitting any reference to 
various acts and grants by the Legislature and the city, 
which present some complications of title, and which 
are set forth in detail in the elaborately considered 
case of Nott v. Thayer, 2 Bosw. 10, the view most fa- 
vorable tothe title and rights of John L. Brower is 
that which deduces the complainants’ alleged title 
from the act of the Legislature of April 9, 1813 (Laws 
1813, ch. 86, §§ 220, 221), in connection with the ordi- 
nance of the common council of December 31, 1856,lay- 
ing out East street. By the act of 1813 ‘re-enacting 
thé act of April 3, 1798) the Legislature authorized the 
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mayor, aldermen, etc., in brief, to lay out streets or 
wharves in front of those parts of the city which ad- 
join the East river, and from time to time to lengthen 
and extend said streets and wharves, to be completed 
at the expense of the proprietors of land adjoining or 
nearest; that such proprietors should fill up the spaces 
lying between their lotsand such streets and wharves; 
and that upon so filling up and leveling the same they 
should become owners of said intermediate spaces of 
ground in fee-simple. 

On December 31, 1856, the mayor, alderman, etc., 
passed an ordinance establishing East street as an ex- 
terior street along this portion ofthe East river. 
Without stopping toinquire whether the ordinance, 
and the proceeding to acquire title under it, were valid 
under the act of 1813, but assuming them to be so, 
East street, as thus laid out, would cross Twenty- 
third street along the westerly line of Avenue C ex- 
tended ; and the same ordinance directed the existing 
numbered streets to be extended to East street, and 
that the proprietors oflands nearest to or opposite 
East street, as thus established, should make and 
complete the street and fill in the intermediate spaces 
by January 1, i860. Before this ordinance was car- 
ried into effect, the work was arrested by the action 
of the harbor commissioners, appointed under the act 
of March 3, 1855, whose report, confirmed by act of 
the Legislature, passed April 27, 1857, fixed the exte- 
rior bulk-head line in that vicinity,as it now exists, far 
within the proposed East street, and prohibited any 
solid fillingin beyond this bulk-head line. This line 
is somewhat to the eastward of Tompkins street (since 
discontinued), and is between Avenue A and the ex- 
tension of Avenue B. The Bower estate, it is claimed, 
acquired the fee of the land between Tompkins street 
and this bulk-head line of 1857, by filling in the in- 
termediate spaces, as provided by the act of 1813; but 
as I must assume, it did not build either the Twenty- 
second street or the Twenty-third street piers, nor did 
it ever obtain any express grant from the city of the 
lots lying east of Tompkins street, or of any right of 
wharfage thereon. Asincident to the land thus filled 
in, itis claimed that the Brower estate acquired ri- 
parian rights, and the rights of wharfage along the 
bulk-head. It is along this bulk-head, between 
Twenty-second and Twenty-third streets, that the 
complainant, as lessee, alleges that his riparian rights 
are threatened with injury. 

As [ have before said, none of the premises occu- 
pied by the complainant were any part of the original 
shore; they were a part of the harbor of the city of 
New York, and far below even low-water mark. Ri- 
parian rights do not attach, as a matter of course, toa 
grant of such lands under tide-water. A right of 
wharfage in such cases, as an incorporeal heredita- 
ment, must be derived either from the express terms 
of the grant, as in Langdon v. Mayor, etc., 93 N. Y. 129, 
150, and in Marshall v. Guion, 1lid. 461, or from the 
clear and manifest intent of the grant, as shown by the 
surrounding circumstances, such as prior use, or the 
declared intention of the grant. Langdon v. Mayor, 
93 N. Y. 129, 144; Voorhees v. Burchard, 55 id. 98; Hut- 
termeier v. Albro, 18 id. 48. Inthe absence of an ex- 
press grant of wharfage, or of such manifest intention, 
the city or the State, as the case may be, may make 
successive grants of its lands under water,each in front 
of the former, to different grantees, without any viola- 
tion of the rights of either; and neither the first nor 
the last grantee will acquire any exclusive riparian 
privileges. None of such grantees are in any proper 
sense riparian owners at all; and riparian rights do 
not attach to such grants. Weber v. Harbor Comrs., 18 
Wall. 57, 67. In this State where the common law on 
this subject prevails, and the State is owner of the 
soil below high-water mark, it was long since settled 





that a grant of such lands, even with aright to erecta 
wharf expressed in the grant, was by implication of 
law not an exclusive grant of wharfage rights; but 
that such rights, so long as they were not wholly cut 
off, were subject to be modified and abridged through 
other grants and other harbor regulations for the pub- 
lic benefit, without compensation. Lansing v. Smith, 
8 Cow. 146; 4 Wend. 9, 22-24. And in the case of 
Gould v. Hudson River R. Co., 6 N. Y. 522, it was held 
by the Court of Appeals thatan owner of upland 
along high-water line on the Hudson river had no ex- 
clusive riparian rights below that line, and hence sus- 
tained no legal damage from a railroad embankment 
built under a grant from the State which cut off his 
access to theriver. This decision has never been 
questioned asa rule of property in this State. See 
People v. Tibbetts, 19N. Y. 523, 528; People v. Canal 
Appraisers, 33 id. 461, 487. It was cited, and its prin- 
ciples reaffirmed, in the recent case of Langdon vy. 
Mayor, etc., swpra, where the decision rested upon an 
express grant of wharfage rights. 

As establishing alaw of property, these decisions 
would be binding I think, under section 721 of the 
United States Revised Statutes, as rules of decision in 
the Federal courts, even if there was no authority in 
the Supreme Court on this subject. Barney v. Keo- 
kuk, 94 U. 8S. 338. But the decisions of the Supreme 
Court are of precisely the same effect. 

In Yates v. Milwaukee, 10 Wall. 504 (relied on by the 
complainant’s counsel), the rights of even a strictly 
riparian proprietor are declared to be ‘‘ subject to such 
general rules and regulations as the Legislature may 
see proper to impose for the protection of the rights 
of the public, whatever these rights may be.’’ But in 
thesubsequent case of Weber v. Harbor Comrs., 18 
Wall. 57, the Supreme Court held thata grant from 
the State ofland under water in the harbor of San 
Francisco up to the exterior line of the bulk-head, 
where the city already had by law the control of the 
wharves and of wharfage rights, did not confer on the 
complainant any riparian rights as against the city; 
and his bill filed to prevent such rights from being 
wholly cut off was dismissed. That case in all essen- 
tial particulars was analogous to the present. It is 
true that the complainant there had built out a wharf 
for his own use. But the complainant here claims 
certain exclusive privileges in the slip beyond the bulk- 
head, which involves the same principle. It was hot 
there proposed to abate the complainant’s wharf asa 
nuisance, but to surround it by a larger wharf, and ap- 
propriate it to the public use. Had the complainant 
there been held to have had any right to exclusive 
privileges along his bulk-head, he would have been en- 
titled to his injunction or to compensation. But the 
court say: 

“The complainant is not the proprietor of any land 
bordering on the shore of thesea in any proper sense 
oftheterm. * * * There is no just foundation for 
his claim asriparian proprietor. He holds, as his 
predecessors took the premises, freed from any such 
appendant right. * * * They took whatever inter- 
est they obtained in subordination to the control by 
the city over the space immediately beyond the line of 
the water front, aud the right of the State to regulate 
the construction of wharves and other improvements. 
* * * Having the power of removal (of the com- 
plainant’s wharf), she could, without regard to the ex- 
istence of the wharf, authorize improvements in the 
harbor, by the construction of which the use of the 
(complainant’s wharf would necessarily be destroyed.”’ 
Pages 65-67. . 

The same principles were again affirmed and applied 
in Barney v. Keokuk, 94 U. 8. 324, and in the recent 
case of the Potomac Steamboat Co. v. Upper Potomac 
Steamboat Co., 109 id. 672; 8S. C.,3 Sup. Ct. Rep. 445, 
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where it was held that a public street intervening be- 
tween complainant’s lots and the established river 
front cuts off any exclusive riparian rights in the 
owner of the lots on the opposite side of the street, 
whether the fee in the street be in the public or not, 
the complainant not having any express grant of 
wharfage rights. " 

The Federal decisions are in accord therefore with 
those of this State, so far as respects riparian rights 
attaching to grants of land under water in harbors or 
along navigable rivers. I find no case where any such 
exclusive rights are recognized, unless they are de- 
rived from the State or the city in express terms, or 
else by necessary implication from the circumstances 
of the grant. But if the act of 1813 and the ordinance 
of 1856 be looked to as sources of the grantof a right 
of wharfage, no allusion to wharfage or to any ripa- 
rian rights,on the part of those filling in the intermed- 
iate spaces, is found there, except on condition of 
their having built the wharves or piers, which it is not 
here claimed that they did; and the whole tenor of 
both the act of 1813 and the ordinance of 1856 is mani- 
festly inconsistent with the idea that the owners who 
should fill in the intermediate spaces were otherwise 
to acquire any right of wharfage, or even any title to 
lots to the water’s edge, so as to become riparian own- 
ersat all. Under the ordinance of 1856, East street 
was to be an exterior street which would separate such 
proprietors from the water front, and under the act of 
1813 an exterior street, like West street or South street, 
was also contemplated; but even had not such an ex- 
terior street been designed to intervene under the or- 
dinance of 1856 and the act of 1813, to cut off any ri- 
parian ownership from those who might fill inthe 
“intermediate spaces,’’ still the act of 1813 itself mani- 
festly confers on the city the right of wharfage on the 
wharves to be built out by it from the extended streets, 
aud the control of wharfage rights. Subsequent acts 
have repeatedly confirmed this right. Langdon v. 
Mayor, 93 N. Y. 144,145. The wharves form the slips; 
and without the protection of the wharves in the rapid 
tides of the East river, the bulk-heads themselves 
would be comparatively impracticable for use. The 
slips are so narrow, being not much above 200 feet 
wide, that the exercise of unrestricted rights of wharf- 
age by an owner along the line of the bulk-head would 
moreover be plainly incompatible with the exercise of 
the same rights by the city upon its own wharves on 
each side of the slips. The slips formed by the 
wharves are appurtenant to and for the use and bene- 
fit of the wharves, and of the city which owns them, 
and of the public which is entitled to the full use of 
them; not for the use or benefit of the bulk-head own- 
ers. Without the full, and it may be exclusive use of 
the slips, the full use of the wharves cannot be en- 
joyed. If an owner along the bulk-head line can law- 
fully moor six, eight, ten, or even twenty canal boats 
at once along side the bulk-head, tier upon tier, as it 
is said the complainant sometimes has done, he may 
thus occupy the whole slip and exclude the public 
from the wharves altogether, and the city from its 
rightful wharfage and use of the slip. Onthe other 
hand, the full enjoyment of the wharves by the city 
or its lessees for wharfage purposes may, if the public 
needs require it, demand the use of the entire slip. 
There cannot exist therefore full riparian rights of 
wharfage in both parties at the same time. The act of 
1813 leaves no possible doubt which of the two—the 
city which builds the wharves, or the owner who fills 
in intermediate spaces and thus becomes owner of the 
bulk-head lots—is intended to enjoy this right of 
wharfage. All that the act of 1813 gives to the latter 
is the title to the ‘‘intermediate spaces; ” an exterior 
street, as I have said, being contemplated by that act, 
which would exclude him from the enjoyment of ri- 





parian rights; while the city is to take the benefit of 
the wharves which it builds, and with them the use of 
the slips for the purposes of wharfage. No intention 
to confer riparian rights on the owner of spaces filled 
in can be deduced fromthe act of 1857, which pre. 
vented the construction of the proposed exterior 
street. 

As the estate of Brower therefore obtained no right 
of wharfage by the terms of any grant, nor by any in- 
tention of the city or State, from whom it derives 
title, it has not in my judgment any legal right, as 
against the city or its grantees, to convert the bulk- 
head into a wharf, and maintain it as such as a means 
of private emolument; nor even any proprietary right 
tothe use of theslip adjoining the bulk-head asa 
place for landing its own boats, to the exclusion of any 
necessary use by the public under the city or its les- 
sees. It may doubtless land boats there by suffer- 
ance, as any other citizen might do; but it has no right 
to obstruct the use of the slip, or of any part of it, 
which may be required by the public in mooring boats 
along either the Twenty-second or Twenty-third 
street wharves up to the line of the bulk-head, nor to 
interfere with any other appropriate use of a wharf, 
such as aferry landing, which the city and State may 
authorize. 

This case differs from all others which have been 
cited in support of the injunction, in the fact that the 
complainant and those whom he represents have 
neither any title to the slip or to the land in front of 
the bulk-head, nor any express grant of a right of 
wharfage, nor any evidence of any intent by the State 
or city to grant such aright. The case of Lansing v. 
Smith, supra, as above observed, long since decided 
that even if wharfage had been granted, subsequent 
obstructions in front, necessary for the public conven- 
ience, were no grounds fora claim of damages, so long 
as access, though impaired, still remained. In the 
present case a basin of 145 feet long by the wharf will 
remain free along the upper part of the bulk-head; 
while the lower part, embracing more than one-half 
the complainant’s frontage, will be completely open 
and unobstructed as before. 

The papers before me do rot show any legal rights 
in the complainant beyond this means of access still 
reserved to him by the proposed structures; and with- 
out referring to the other points raised, the motion 
should, upon the above ground, be denied. 


—_—_>____—__- 


RAILROAD — EJECTING PASSENGER — TICKET. 


NEW YORK SUPREME COURT, GENERAL TERM. 
OCTOBER, 1884. 


—- 


HAYES Vv. New York CENTRAL R. Co. 


If a passenger upon a railroad train mislays his ticket, and 
acting in good faith fails to find it, until after the con- 
ductor rings the bell for the purpose of stopping the 
train and ejecting him; in an action against the carrier to 
recover damages for an unlawful ejection under such 
circumstances, 

Held, that the omission to find and surrender the ticket or 
pay his fare before the bell rang is not equivalent to a re- 
fusal to do so. 

Held further, that the passenger is entitled to a reasonable 
opportunity to find his ticket if he can, and in default to 
pay his fare, and it is a question of fact for the jury to 
determine whether or not such reasonable opportunity 
was allowed. 

_- from judgment entered upon a nonsuit 

directed at Oneida Circuit, May, 1884, and from 
an order denying a motion for a new trial on the min- 
utes. The actionis brought to recover damages for 
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ejecting plaintiff from the train on its passage from 
Utica to Rome on the morning of September 11, 1881. 
At the close of the evidence defendant moved fora 
nonsuit which motion was granted and plaintiff ex- 
cepted. 


Oswald Prentiss Backus, for appellant, cited 80 N.Y. 
230; 38 Conn. 557; Garrett v. Railroad Co.,3 R. Cases, 
416; Curl v. C. R. I. & P. R. Co.,16 N. W. Rep. 69, 72, 
73; Stephen v. Smith, 29 Vt. 160, $52; 2 R. 8S. (Banks, 
6th ed.) 540. 


D. M. K. Johnson, for respondent. 


MERWIN, J. Concededly the plaintiff had a ticket 
from Utica to Rome, that he had purchased the after- 
noon before. As to what occurred just prior to his 
ejection, there isaconflict of evidence. On the part 
of plaintiff, there was evidence tending to show that 
as the conductor came along and asked the plaintiff 
for his ticket he tried to find it and could’nt; told the 
conductor he had one and would find it ina minute; 
felt through his pockets, said to the conductor, ‘‘ you 
go through the train and by the time you come back I 
will find my ticket, if I don’t, I have money to pay my 
fare;’’ that the conductor said, ‘‘find your ticket or 
get off the train;’’ that the plaintiffsaid, ‘‘maybe you 
better put me off this train; ’’ that then the conductor 
pulled the bell-rope to stop the train; that before it 
fully stopped the plaintiff found his ticket and offered 
it to the conductor who refused to take it and put the 
plaintiff off. 

On the part of the defendant the conductor testified 
that the plaintiff was in the next to the last car; that 
as he came along he asked him for his ticket; that the 
plaintiff found what was apparently a ticket and the 
occurrence then proceeded as follows: ‘I asked him 
for his ticket; he said he would not give it to me until 
he got to Rome; I said if you don’t give me that ticket 
I will have to put youoff; he said I wont give itto 
you; I said very well, I will have to stop the train and 
put you off; I then rang up the train, the train stopped 
at once, thenI told him to get out; he got up and 
walked out down on the ground, then he wanted me to 
take the ticket and I refused; I told him [had stopped 
the train to put him off and I wouldn't carry him; I 
didn’t stop that train for any purpose except to have 
him get off; the rules are, ring up the train and put 
offa man who don’t show his ticket or pay his 
fare.”’ 

The nonsuit was granted apparently upon the 
theory that as according to the plaintiff's evidence, 
the ticket was not produced and tendered before the 
bell was actually rung therefore the conductor was 
justified in putting the plaintiff off. 

The counsel for defendant claims that the omission 
to produce the ticket was equivalent to a refusal, and 
brings the case within Hibbard v. N. Y. & E. RB. Co., 
15 N. Y. 455. In that case the plaintiff hada ticket 
from Hornellsville to Scio; had shown it to the con- 
ductor once, and then, afterward and after the train 
had passed another station, was asked to show it 
again and refused and was put off. It was held at 
Circuit that he was not bound to show it again; but 
the Court of Appeals held that he was, and that a rule 
to that effect was reasonable, and reversed the judg- 
ment. 

In O’Brien v. N. Y. C. & H. R. R&. Co., 80 N. Y. 236, 
it is said by Rapallo, J., that ifin consequence of the 
fractious refusal of apassenger to pay the full fare the 
company has aright to demand, the train is stopped 
for the sole purpose of putting him off, he is not en- 
titled toinsist on continuing his trip on paying the 
fare, but may be removed from the train. If how- 
ever the stoppage is at a station atender before re- 
moval would answer. Guyv.N. Y., 0. & W. R. Co., 





30 Hun, 899; Pease v. D. L. & W. R. Co., 16 W. Dig. 
266. 

In Maples v. V. Y. & N. H. R. Co., 88 Conn. 558, the 
rule is laid down that a passenger whose ticket is mis- 
laid is entitled to areasonable time to find it. 

In Railroad Co. v. Garrett, 8 Lea (Tenn.), 438, it wag 
held that a passenger who gets upon a train in good 
faith, in ignorance ofthe fact that a tax certificate 
would not pay his fare, having no intention to impose 
upon the carrier, cannot be treated as a mere trespas- 
ser, but on failure or refusal to pay his fare after re- 
quest andafter reasonable opportunity allowed to 
comply, he may be ejected, but if before eviction 
another person offer to pay the fare the carrier is 
bound to receive itand convey the passenger. The 
offer in that case was after the bell was rung to stop 
the train. In the present case if the ticket of the 
plaintiff was mislaid and he in good faith was trying 
to find it, he was entitled toa reasonable time to en- 
able him to do so, if he could, and if in case of failure 
to find it after such reasonable opportunity he was 
willing and ready to pay his fare, the conductor had 
no right to put him off. Whetheror not the plaintiff 
was allowed such reasonable opportunity to find his 
ticket or pay his fare was, upon the evidence onthe 
part of the plaintiff, a question of fact to be deter- 
mined by the jury. Ifso the nonsuit was improperly 
granted. 

A question is made by the appellant that the re- 
moval was not at or nearany dwelling house. This is 
not set up in the complaint, and no point was appar- 
ently made about it at the trial. It does not seem im- 
portant to consider it here. 

The judgment should be reversed and nonsuit set 
aside and new trial granted, costs to abide the event. 

Hardin, P. J., and Follett, J., concur. 

——____— 
CHATTEL MORTGAGE — RESERVING POWER TO 
SELL. 
SUPREME COURT OF ALABAMA, DECEMBER TERM, 
1883. 


BENEDICT Vv. RENFRO.* 


The conveyance by an insolvent mortgagor of substantially 
all of his unincumbered property, consisting of an ordi- 
nary stock of merchandise, with a stipulation for reten- 
tion of possession, and with reservation of a power 
of sale for the mortgagor’s own benefit, is void on the 
ground of its “‘ inevitable tendency ’’to hinder and delay 
the creditors of the grantor. 

Statutes providing for the recording of such instruments are 
a substitute for possession of the mortgagee, and repel any 
implication of fraud arising from the mortgagor’s reten- 
tion of possession, at least until the day of default, not 
unreasonably prolonged. 


_ facts are sufficiently stated in the opinion. 


SOMERVILLE, J. No subject has perhaps been more 
discussed in the courts of this country, especially 
within the past few years, than the mortgage of stocks 
of merchandise, where the mortgagor is allowed, either 
expressly or by necessary implication, to retain posses- 
sion with a reserved power of sale over the mortgaged 
property. The courts of the several States are in ir- 
reconcilable conflict on the question whether the reser- 
vation of such a power conclusively vitiates the instru- 
ment for fraud, as matter of law, without regard to 
any specific intent to defraud, or whether it is a strong 
badge of fraud, furnishing only presumptive evidence 
of fraudulent intent as matter of fact for the jury, 


*S.C.,3 Alabama L, J. 86, 
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and capable of being rebutted by proof to the contrary 
by one who seeks to uphold the conveyance. The de- 
cisions will be found fully collected and reviewed at 
length by the various text writers who have under- 
taken to treat of this particular subject. As well ob- 
served in Robinson v. Elliott, 22 Wall. 513, these cases 
“cannot be reconciled by any process of reasoning, or 
any principle of law.”” Jones Chat. Mortg., §§ 379 et 
seq.; Herman Chat.Mortg., §§ 100 et seq., p. 222; Mortg. 
of Merchandise (Pierce), 8§ 33 et seq. 88 et seq. 

The several decisions of this court touching this gen- 
eral subject are cited in Commercial Bank of Selma v. 
Brewer, 71 Ala. 574, and the rule so far established by 
them is stated to be that the conveyance by an in- 
solvent mortgagor of substantially all of his unincum- 
bered property, consisting of an ordinary stock of 
merchandise, with a stipulation for retention of pos- 
session, and with reservation of a power of sale for the 
mortgagor’s own benefit, would be void on the ground 
of its ‘‘ inevitable tendency ’’ to hinder and delay the 
creditors of the grantor. In this case it was consid- 
ered not to be material that the fact of the mortgagor's 
insolvency was unknown to the mortgagee at the time 
of the execution of the conveyance. It was further 
added by the court thatthey might go further possi- 
bly, and declare the instrument void on the ground 
that it reserved a benefit to the grantors. Constantine 
v Twelves, 29 Ala. 607; Price v. Mazange, 31 id. 701; 
Wiley v. Knight, 27 id. 336. 

In the absence of all registry laws the manual deliv- 
ery of mortgaged personal property would be essential 
to the validity of the transaction. But statutes pro- 
viding for the recording of such instruments are asub- 
stitute for possession of the mortgagee, and repelany 
implication of fraud arising from the mortgagor's re- 
tention of possession, at least until the day of default, 
not unreasonably prolonged. Herm. Chat. Mortg., § 
100; Jones Chat. Mortg., § 380; Hopkins v. Scott, 20 
Ala. 183. Thishas been justly said to be a concession 
to commerce made in obedience to the growing exac- 
tions of trade. 

The objection urged in the present case is not to any 
stipulation, express or implied, for the mortgagor’s re- 
tention of possession merely, but to an implied reser- 
vation of a power of sale in the mortgagor for his own 
use and benefit, and the argumentis that this feature 
of the case operates to stamp the transaction with 
fraud. 

The general principle is well stated by the Supreme 
Court of the United States in the case of Robinson v. 
Elliott, 22 Wall. 523, where it is said that “ the cred- 
itor must take care in making his contract that it does 
not contain provisions of no advantage to him, but 
which benefit the debtor, and were designed to do so, 
and are injurious to other creditors. The law will not 
sanction a proceeding of this kind. It will not allow 
the creditor to make use of his debt for any other pur- 
pose than his own indemnity. If he goes beyond this, 
and puts into the contract stipulations which have 
the effect to shield the property of his debtor, so that 
creditors are delayed in the collection of their debts, a 
court of equity will not lend its aid to enforce the con- 
tract.’”’ This principle is as ancient in our jurispru- 
dence as T'wyne’s case, decided nearly three centuries 
ago, where the doctrine was settled that the retaining 
of goods in possession by a vendor, with the power of 
trading with them as his own, rendered the sale fraud- 
ulent and void as against creditors. The reason as- 
signed was that ‘‘he continued in possession, and used 
them as his own; and by reason thereof he traded 
and trafficked with others,and defrauded and deceived 
them.” 3 Coke, 80; S. C., Smith’s Lead. Cas. (H. & W.) 
83. The controlling principle of the case is that the 
possession of property, with the accompanying power 
of dominion and disposition, is an incident of owner- 





ship, the right to which, in all honesty and justice, 
should be denied to any one except the absolute 
owner. The law therefore justly requires that all 
transfers or assignments of a debtor’s property should 
be made in good faith for the purpose of paying or se- 
curing his debts, and “ without any intent to lock up 
the property from creditors for the use of the debtor.” 
Bump Fr. and Conv. (3d ed.) 399. 

Our present statute is a strong affirmation of this 
principle of law, and was designed more effectually 
perhaps to carry into effect the doctrine of Twyne’s 
case. It declares that ‘‘all deeds of gift, all convey- 
ances, transfers and assignments, verbal or written, of 
goods, chattels, or things in action, made in trust for 
the use of the person making the same, are void 
against creditors, existing or subsequent, of such per- 
son.”’ Code, 1876, § 2120. 

We proceed to apply these principles to the case in 
hand. The property here mortgaged is a stock of or- 
dinary merchandise, a portion of which is shown to be 
of a perishable nature. The value of the goods is 
shown to be between four and six thousand dollars, 
and the amount of the mortgage debt the sum of three 
thousand dollars. The mortgagors were insolvent at 
the time of the execution and delivery of the instru- 
ment, although this was not probably known to the 
mortgagees. The most that can be iuferred is that the 
financial embarrassment of mortgagors was known. 
The grantors in the conveyance do not appear to have 
owned any other property liable to the satisfaction of 
their debts. Noexpress power is conferred on the 
mortgagors to sell the goods, but they were left in pos- 
session of them, and by implication it was clearly un- 
derstood from the terms of the mortgage that they 
were to remain in possession until the day of default, 
which was ninety days from the date of its execution. 
‘The implication is irresistible,’’ as observed by By- 
num, J., in Cheatham v. Hawkins, 76 N. C. 335, 387, 
‘*from the very nature of the business that they (the 
mortgagors) were to continue in selling and trading as 
before; otherwise why retain possession of goods 
which would be a dead incumbrance upon their hands 
without the power of disposition.” 

It would be an incredible supposition that the mort- 
gagors, under the circumstances attending this case, 
were expected to refund this borrowed money by 
closing their doorsand locking up their merchandise, 
thus entirely abandoning their business. Especially is 
this true in view of the fact that they did not pursue 
this course, but continued in possession, making sales 
of the goods as if they were their own, until arrested 
in this by the levies made by their various attaching 
creditors. It is a necessary conclusion that a power of 
sale was implied, and being implied, it was as much a 
part of the contract as if expressed. Freeman v. Raw- 
son, 5 Ohio St. 1; Stanley v. Bunce, 27 Mo. 269; Her- 
man Chat. Mortg. 235; Gardner v. Johnston, 9 W. Va. 
403. 

Such a power when vested in a mortgagee and accom- 
panied with possession, obviously confers on him a do- 
minion over the property which is utterly inconsistent 
with the continued existence of the lieu intended to 
be created by the mortgage. Itis entirely repugnant 
to and subversive of such lien. The instrument con- 
tains within itself, in its very inception, the mechan- 
ism of its own sure destruction. The mortgagor re- 
maius practically the owner of the property, with the 
right to sell and appropriate it at pleasure without lia- 
bility to account to the mortgagee, save at the mere 
option of the latter, which may never be brought into 
exercise until some other creditor seeks to call the 
debtor to account by levying upon the property. Such 
an instrument is therefore no valid security, but ope- 
rates in the most effectual manner to shield the prop- 
erty from the attack of other creditors for the joint 
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benefit of the mortgagor and mortgagee, thus tending 
inevitably to hinder and delay such creditors. Herman 
Chat Mortg. 227-236; Mortg. of Merchandise (Pierce), 
§ 33 et seq., $155; Wiley v. Knight, 27 Ala. 336; Com. 
Bank Selmavy. Brewer, 71 id. 574; Jones Chat. Mortg., 
§ 382 ef seq.; Lund v. Fletcher, 39 Ark. 324; 8S. C., 43 
Am. Rep. 270; Orton v Orton, 7 Or 478; 33 Am. Rep. 
717; Cheatham v. Hawkins, 80 N. C. 161; Robinson v. 
Elliott, supra; Constantine v. Twelves, 29 Ala. 607. 

A mortgage with such a power of sale, by which the 
mortgage debtor is enabled to sell at his option and 
appropriate the proceeds of sale to his own use, is, as we 
have said above, virtuallyja conveyance “ made in trust 
for the use of the person making the same,” within the 
meaning of the statute, and this feature of itself 
stamps the transaction with invalidity. Code, 1876, 
§ 2120. 

In construing this statute thiscourt said in Reynolds 
v. Crook, 31 Ala. 634, that it is essential to the validity 
of every trust conveyance intended as a security that 
its ‘‘ whole purpose”? should be the devotion of the 
property bona fide to the indemnification of the cred- 
itor, and that “ifa part of its purpose is that it shall 
avail or be reserved for the case or favor of the grantor 
it is void as to creditors.’’ Miller v. Stetson, 32 Ala. 
161. The principle is essentially akin to that which 
pronounces every conveyance void which reserves a 
power of revocation in the grantor. . The power to sell 
the mortgaged property and appropriate its proceeds 
does not differ in effect from a reserved power to re- 
voke in whole or in part. 

In Riggs v. Murray, 2 Johns. Ch. 565, it was said by 
Chancellor Kent inacase of this character that the 
grantors had been “ sporting with the property as their 
own,” and the conveyance carried with it a necessary 
infererce of a purpose to hinder, delay or defraud cred- 
itors. Such a power of revocation was said to be fatal 
to the instrument, and to “ poison it throughout.”’ It 
was very long ago held that a reserved power to mort- 
gage,or to sell as the grantor might deem fit,was tanta- 
mount to a power of revocation, and therefore vitia- 
teda conveyance for fraud. Tarback v. Marbury, 2 Vt. 
510; Mortg. Mer. (Pierce), § 154e¢ seq. All cases of this 
general class come within the evils intended to 
be reached by Twyne’s case, where it was said that 
“fraud is always apparelled and clad with a trust, and 
trust is the cover of fraud.” 

The authorities are numerous in support of these 
views. The Supreme Court of North Carolina, in dis- 
cussing the subject in Cheatham v. Hawkins, 76 N. C. 
335, say: ‘“*The power to sell was the power to de- 
stroy, and the sale was the destruction and extinction 
of the property. If there were other unsecured cred- 
itors at the time of this assignment and no other prop- 
erty of the debtor than that conveyed in the mortgage 
outof which the creditors could make their debts, the 
fraudulent intent would seem to be irrebuttable. A 
clear benefit is secured to the debtor, and a clear right 
is withheld from the creditor beyond what the law 
permits. An assignment cannot cover up and preserve 
the property for the debtor's use, or protect it from 
the remedies and demands of the creditors. There 
being no evidence to rebut the ‘‘ presumption of fraud 
raised by the law,’’ the mortgage was declared by the 
court to be void for fraud. 

In the case of Tennessee National Bank v. Ebbert, 9 
Heisk. (Tenn.) 154, a similar mortgage was decided to 
be void because it afforded such “ facilities for fraud” 
as to stamp it as ‘“‘ wanting in legal good faith on the 
plain principle,”’ as was said, “that every reasonable 
man is presumed to intend the probable consequences 
of his own acts. And besides,” it was added, ‘there 
is clearly a benefit contracted for to the grantors on the 
face of the deed and a prejudice to the rights of other 
creditors.”’ 





stuieiidanenall 


In Collins v. Myers, 16 Ohio, 547, the court declared 
that “to hold that such a mortgage was valid would 
furnish a complete shelter under which a man could 
carry on trade for his own benefit completely pro- 
tected against the payment of his debts, and placed 
wholly beyond the reach of creditors.”” The property 
was said not to be “ held by the mortgage, but by the 
will of the debtor, because if the debtor sees proper to 
dispose of it he has the power under the mortgage. 
For these reasons such a mortgage on his stock of mer- 
chandise was decided to be ‘‘ void as against the policy 
of the law.” 

In Mississippi such conveyances have been held void, 
among other reasons, ‘‘ because of their susceptibility 
of abuse, by reason of the ease with which they may 
be employed for wrong purposes, to the injury of the 
creditors.” Joseph v. Levy, 58 Miss. 845. 

In more than one case they have been held void on 
the ground that they throw open a wide door for the 
easy commission of fraud, and are therefore contracts 
against public policy. Phelps v. Murray, 2 Tenn. Ch- 
747; Lund v. Fletcher, 39 Ark. 325; S. C., 43 Am. Rep. 
270. 

A large number of other adjudications on this sub- 
ject could be cited giving forcible reasons in support 
of the doctrine that a reservation to the mortgagor of 
a discretionary power of sale under the mortgage, ren- 
ders the mortgage fraudulent as against the creditors 
of the mortgage debtor. When this fact is made to ap- 
pear, the better view seems to us to be that the convey- 
ance is void without regart to the existence of any act- 
ual intent to defraud. As forcibly observed by a recent 
author, ‘‘Withthe enactment of statutes granting a 
most liberal exemption of personal property, and the 
abolishment of laws for the arrest and imprisonment 
of debtors, a creditor has but a naked claim against the 
property of his debtor, and it should receive the most 
effective support, and every rule calculated to prevent 
a debtor from secreting or covering property should 
be sustained with courage and energy.” Herman 
Chat. Mortg. 255. 

We are not to be understood as intimating in this 
opinion that a mortgage of merchandise would be ren- 
dered conclusively invalid where the mortgagor is in 
good faith left in possession of the goods, with power 
to sell for the exclusive use of the mortgagee, hold- 
ing the proceeds of sale for his benefit. In such cases 
he may well be deemed the mere agent of the mortga- 
gee acting for him and in his behalf. Mortg. Merch. 
(Pierce) $$ 46, 49, 53; Conkling v. Shelley, 28 N. Y. 360; 
Fisk v. Harshaw, 45 Wis. 665; Zickner v. Wiswall, 9 
Ala. 305. 

Under the influence of these principles, it needs no 
further argument to show that the mortgage executed 
by Crumbey Brothers to the Renfro Brothers, on the 
25th day of December, 1878, was fraudulent and void 
as against the appellants and other creditors of the 
mortgagors; that the chancellor erred in not so hold- 
ing. The decree dismissing the bill filed by appellants 
is reversed, and the cause is hereby remanded, that 
further proceedings may be had in the Chancery 
Court, in accordance with the views expressed in this 
opinion. 

[See ante p. 328; 32 Am. Rep. 621; 34 id. 265; 31 id. 
178, note; 43 id. 270, 596; 39 id. 160; 30 Eng. Rep. 808. 
—ED.] 





———_>————_— 


NEW YORK COURT OF APPEALS ABSTRACT. 


NEGOTIABLE INSTRUMENT — WHAT NOT— PAYMENT 
CONDITIONAL.—C. contracted with defendant to fur- 
nish and set the brown stone work foracertain house, 
which was in course of erection by defendant. For 
the purpose of procuring a credit from plaintiff for the 
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stone necessary, C. drew an order on defendant re- 
questing him to pay plaintiff or order $650 when the 
brown stone work was “‘topped out,” $400 when the 
stoops of the houses were set, and $375 when the work 
was completed. This order was accepted by defend- 
ant, and thereupon plaintiff furnished stone toC., 
some or all of which was used in the performance of 
the contract; he so far performed that the first install- 
ment became due and was paid to plaintiff by defend- 
ant. C. failed to perform the residue of contract, and 
it was cancelled by him and defendant, the latter 
finishing the work at his own expense. In an action 
to recover the other two installments, held, that 
plaintiff was not entitled to recover, that the order 
was not a bill of exchange, because it was not abso- 
lutely payable. Cook v. Satterlee, 6 Cow. 108; Seacord 
v. Burling, 5 Denio, 444; Van Wagner v. Terrett, 27 
Barb. 181; Prindle v. Caruthers, 15 N. Y. 426. It was 
payable only upon condition that the work should be 
done as specified, and might never become payable. 
It cannot therefore have the force or effect of a bill of 
exchange. It does not purport upon its face to be 
founded upon any consideration, and none can be 
presumed. Hence it was necessary for the plaintiff to 
prove the consideration upon which it was given, and 
that brought into the case all the circumstances under 
which it was given. It could operate only as an as- 
signment to the plaintiff of what should become due 
to C. from the defendant, or as a contract on the part 
of the defendant to pay the plaintiff the sums men- 
tioned in the order upon the terms specified. As to 
the two sums last mentioned in the order, it never 
operated as an assignment, because C. never earned 
them, and they never became due. Asa contract it 
never made the defendant liable to pay the two sums, 
because it is clear that he was not to be liable to pay 
those sums until C. did the work, and then he was to 
pay the two sums which would otherwise be payable 
to C. to the plaintiff. The defendant limited the con- 
ditions upon which he would make payments, and 
those conditions were never performed. Duffield v. 
Johnston. Opinion by Earl, J. 

[Decided June 24, 1884.] 


AGENCY—UNDISCLOSED PRINCIPAL—LIMITATIONS— 
TRIAL—PARTY ENTITLED TO BENEFIT OF WHAT EVI- 
DENCE DISCLOSES.—When a broker purchases prop- 
erty without disclosing the name of the principal for 
whom he acts, he becomes liable personally for the 
purchase-price, and is entitled to collect such price 
from the principal, and the latter can relieve himself 
from such liability only by showing payment to the 
vendor, or a release for a good and valid consideration 
from the broker. Cobb yv. Knapp, 71 N. Y. 348; Sey- 
mour v. Minturn, 17 Johns. 170. As affecting such 
liability, it is immaterial whether the broker disclosed 
to the vendor the fact that he was acting as agent for 
some principal or made the purchase ostensibly as 
principal. The statute of limitations begins to run 
against acclaim by the broker from the time of the 
purchase, the same as if he had himself been the ven- 
dor. Considerant v. Brisbane, 22 N. Y. 389. In the 
absence of objections to the sufliciency of the com- 
plaint itis the duty of the trial court to give the 
plaintiff the benefit of any cause of action established 
by the evidence, and upon appeal this court will con- 
sider the cause of action disclosed by the evidence, 
without regard to any objections to the sufficiency of 
the pleadings, which were not madein the court be- 
low. Southwickv. First Nat. Bank, 84 N. Y. 420; 
Cowing v. Altman, 79 id. 167; McGoldrick v. Willits, 
52 N.Y. 612. Knapp v. Simon. Opinion by Ruger, 
C. J. 

[Decided June 10, 1884.] 





LIBEL AND SLANDER— DOCTOR AND CORONER. 
— The plaintiff, describing himself in his com- 
plaint as both pbysician and coroner, alleged that 
defendant printed and published in its newspaper the 
following article: ‘tA Narrow Escape from being 
Buried Alive. A well-to-do farmer found stiff and 
cold by the road side. Heis supposed to have been 
frozen to death. A coroner takes charge of the case 
and impanelsa jury. The inquest interrupted by a 
physician who declares the man to be alive. Anima- 
tion restored.” It appears from the complaint and 
evidence that the plaintiff was by profession a physi- 
cian and by office a coroner. In the article complained 
of he is referred to in the latter capacity only, and 
nowhere can be found a word or suggestion from 
which the most astute inquirer could infer that he 
had any other than that public occupation. As the 
language used did not relate to his profession in any 
way, so as to his office of coroner, it exhibits on his 
part a prompt and efficient performance of its duties, 
and itis impossible to see how any person reading it 
could ascribe to the words used a defamatory mean- 
ing, or without the innuendo, apply them to the 
plaintiff in his professional capacity, and there is no 
evidence that such application was intended. The 
case of Sanderson v. Caldwell, 45 N. Y. 398, is cited by 
the respondent, but it is not any authority against this 
view. There the plaintiff was not only in fact a law- 
yer engaged in the practice of his profession, but the 
libel spoke of him as collecting claims of soldiers and 
sailors against the government—a professional act— 
and it was thought to be a just inference that the in- 
jurious words used by the defendant related to him in 
that character. Here it is quite otherwise. There is 
nothing to show that the words were so spoken of the 
plaintiff. They do not charge him with doing any act 
whatever as a physician, nor were they spoken of him 
in his business us such. In Oakley v. Farrington, 1 
Johns. Cas. 130, the plaintiff was a justice of the peace, 
and sued the defendant because the latter called him 
a ‘‘damned rogue.” In Van Tassel v. Capron, 1 Den. 
250, the plaintiff was a magistrate also, and sued be- 
cause the defendant had charged him as one who had 
combined with cthers to cheat strangers. In the first 
the plaintiff was nonsuited, and in the last a demurrer 
to the complaint was sustained for the reason that the 
words did not touch the plaintiff in his office. Soin 
the case before us. The plaintiff was not spoken of as 
a physician; he was not described as acting as such on 
the occasion in question, and if we assume with the 
plaintiff's counsel—as Icannot in fact concede—that 
the language of the defendant could in any connection 
be deemed actionable, it is not so here. Purdy v. 
Rochester Printing Co. Opinion by Danforth, J. 
[Decided June 24, 1884.] 


——_¢————— 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

PATENT—EARLIER PUBLICATION.—A patent is not 
invalidated by statements in an earlier publication, 
unless those statements are full and definite enough 
to inform those skilled in the art how to put in prac- 
tice the invention now patented. Betts v. Menzies, 
10 H. L. Cas. 117; Neilson v. Betts, L. R..5 H. L.1; 
Seymour v. Osborne, 11 Wall. 516, 555; Cawood Pat- 
ent, 94 U. S. 695, 703, 704; United Nickel Co. v. Anthes, 
Holmes, 155; Same v. Manhattan Brass Co., 16 Blatch. 
68. Cir. Ct., D. Mass., July 25, 1884. Hocd v. Boston 
Car Spring Co. Opinion by Gray, J. 





*Appearing in 21 Federal Reporter. 
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CARRIER — CONNECTING—LOSS BY FIRE— NEGLI- 
GENCE.—(1) Several connecting carriers, having en- 
tered into certain contract arrangements for continu- 
ous transportation on through bills of lading, at set- 
tled rates of compensation, providing that each line 
should be responsible alone for its acts or omissions, 
do not thereby become liable as partners for the un- 
dertakings, representations, or misconduct of the car- 
rier who receives merchandise from ashipper. It was 
the point directly involved and decided in Insurance 
Co. v. Railroad Co., 104 U. S. 146. The defendant’s 
obligations were therefore those of an intermediate 
carrier, arising out of the implied contract springing 
from receipt of the goods. These bound it for safe 
carriage over its own line, and for delivery or tender 
to the next carrier beyond, within reasonable time. 
Insurance Co. v. Railroad Co., supra; Empire Co. v. 
Wallace, 18 P. F. S. 302; Myrick v. R. Co.. 107 U. 8. 
102; 8. C.,1 Sup. Ct. R. 425; Railroad Co. v. Manfg. 
Co., 16 Wall. 318; Am. & Eng. R. Cas. 271. It must 
not be overlooked that the question here is not (as in 
Railroad Co. v. Manfg. Co., 16 Wall. 318) whether the 
defendant remained liable under his obligations as 
carrier to the date of loss, but whether he was guilty 
of willful fault, and consequently forfeited the ex- 
emptions in the bill of lading, and thus became re- 
sponsible for the consequences of the fire. That he 
was not guilty of such fault seems reasonably clear. 
(2) Where cotton was delivered to acarrier to be trans- 
ported from Memphis, Tennessee, to Woonsocket, 
Rhode Island, upon through bills of lading, exempt- 
ing liability for fire, issued by the receiving carrier in 
pursuance of such arrangement between the connect- 
ing carriers, and the cotton was delayed at Norfolk by 
reason of a block caused by accumulation of freight 
on the line intended to convey it therefrom, and was 
stored in the defendant’s warehouses, where it was 
burned, held, that the company so storingthe cotton 
was not bound to send the cotton forward’ by other 
lines, and was not liable for the loss. The fact that 
the company had effected an insurance on the cotton 
is unimportant. Cir. Ct., E. D. Penn., June, 1884. 
Deming v. Norfolk. Opinion by Butler, J. 


INSOLVENCY — GENERAL ASSIGNMENT — FEDERAL 
JURISDICTION — GENERAL CREDITOR — REDUCING 
CLAIM TO JUDGMENT.—(1) Where adebtor who is in- 
solvent transfers all his property to a single party, 
and under such circumstances that it is obvious that 
there was no intention of merely giving security, and 
with the idea of paying the debt and reclaiming the 
property, such transfer, no matter by what form of 
instrument, whether that of a chattel mortgage or 
otherwise, and whether made to the creditor directly 
or to a trustee, must be treated as a general assign- 
ment, and for the benefit of all creditors. This ques- 
tion was fully considered by this court in the case of 
Martin v. Hausman, 14 Fed. Rep. 160, and after a full 
examination of the statutes of Missouri and the de- 
cisions of its Supreme Court, it was answered in the 
affirmative. The opinion in that case was written by 
Judge Krekel, and was concurred in by my predeces- 
sor, Judge McCrary. That opinion was followed in 
Dahiman vy. Jacobs, 15 Fed. Rep. 863, in Kellogg v. 
Richardson, an unreported case in the Western Dis- 
trict, and also, lam informed, in other cases in this 
court, as well as in some of the District Courts of the 
State. While if this was a new question, I confess my 
own conclusions would be different, and in harmony 
with the decisions of National Bank v. Sprague, 20 N. 
J. Eq. 28; Farwell vy. Howard, 26 Iowa, 381; Doremus 
v. O’Harra, 1 Ohio St. 45; Atkinson v. Tomlinson, id. 
241; and other cases cited by counsel for defendants; 
yet I think there has been such a course of decision in 
this Circuit as to establish the rule in the United 





States courts for this State in accordance with the 
opinion in Martin v. Hausman, supra, and until there 
be some authoritative construction of the statute by 
the Supreme Court of the United States, or of the 
State, I shall follow the rule laid down as above. (2) 
Federal courts have authority to take possession of 
property so assigned, and dispose of it in accordance 
with the provisions of the State statute; and wherea 
form of procedure is prescribed by the State statute, 
which may be pursued by the State courts of general 
jurisdiction, it may also be pursued in the correspond- 
ing Federal courts. Strong v. Goldman, 8 Biss. 542; 2 
Story Eq. Jur., § 1057; Lackland v. Garesche, 56 Mo, 
267. (3) Itis insisted that the plaintiffs, being only 
general creditors, and not having as yet reduced their 
claima to judgment, have no standing in a court of 
equity to enforce such claims asagainst these trans- 
fers. The opinion in thecase of Dahlman v. Jacobs, 
supra, sustains this view, but the decision there was 
subsequently set aside in the same case. 16 Fed. Rep, 
614. True, in this latter opinion nothing is said as to 
the specific ground upon which the former was based, 
so that opinion was not expressly overruled; but in 
view of the decision of the Supreme Court of the 
United States in Case v. Beauregard, 101 U. S. 688, I 
am constrained to rule against the defendants on this 
proposition. In that case it was decided that ‘“ when- 
ever a creditor has a trust in his favor, or a lien upon 
property for the debt due him, he may go into equity 
without exhausting his remedy at law.’’ The first 
clause of this decision covers this case. The plaintiffs 
seek to charge the defendants, holding certain prop- 
erty as trustees for them and other creditors. The 
gravamen of the suit is the enforcement of a trust. 
Strike that out and nothing is left. And in accord- 
ance with that decision, it must be held that a general 
creditor may, without reducing his claimto judgment, 
proceed in equity to charge one holding the property 
of his debtor received under such an assignment or 
transfer as a trustee for the benefit of creditors. Ins. 
Co. v. Transp. Co., 10 Fed. Rep. 596; Same v. Same, 
13 id. 516; Batchelder v. Altheimer, 10 Mo. App. 181; 
Holt v. Bancroft, 30 Ala. 193; 1 Story Eq. Jur., §§ 546, 
547. Cir. Ct., E. D. Mo., July 25, 1884. Clapp v. Ditt- 
man. Opinion by Brewer, J. 


SHIP AND SHIPPING— CHARTER-PARTY — BILL OF 
LADING--EMBEZZLEMENT BY MASTER—FRUIT CARGO— 
GOLD COIN—USAGE OF TRADE.—A vessel was specially 
chartered for a lump sum to make a voyage from Bal- 
timore to the Bahama islands, the charterers to fur- 
nish “ ballast out and acargo of fruit back.” A sum 
in gold coin was given by charterers to the master, 
for which he gave a bill of lading, ‘freight as per 
charter-party.’’ On the voyage out the master left 
the ship, having embezzled the money. Held, that 
under the charter-party the owners did not contract 
for the safe carriage of gold coin, and that the bill of 
lading was given without authority. Held further, 
that the alleged usage in the fruit trade with the 
Bahamas to send out in the vessel gold coin with which 
to purchase the return cargo was not proved to besuch 
a usage as would bind a specially chartered vessel as 
carrier of the gold, and that in this case the master 
received the gold as bailee of the charterers. Dist. Ct., 
D. Maryland, July 5, 1884. Hart v. Leach. Opinion by 
Morris, J. 


TAXATION—-SHARES OF NATIONAL BANK—ACT OF 
1883, CH. 345—VALIDATING LEGISLATION. —(1) The 
Legislature of aState cannot validate a tax which is 
prohibited by the laws of the United States; but it is 
competent for it to sanction retroactively such pro- 
ceedings in the assessment of a tax as they could have 
legitimately sanctioned in advance. (2) In the act of 
1881, ch. 271, Laws of New York, the fatal vice was the 
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denial of an opportunity to those assessed to be heard 
and permitted to obtain the deductions and correc- 
tions allowed by the general system of assessments. 
Albany City Nat. Bank v. Maher, 9 Fed. Rep. 884. (3) 
The general rule has often been declared that the 
Legislature may validate retrospectively any proceed- 
ings which they may have authorized in advance; and 
it is immaterial that such legislation may operate to 
divest an individual of a right of action existing in his 
favor, or subject him toa liability which did not exist 
originally. In «alarge class of cases this is the para- 
mount object of such legislation. (4) If it was within 
the power of the Legislature to provide for the collec- 
tion of a tax by a system which requires the tax-pay- 
ers to pay in advance of an opportunity to be heard, 
but permits them to have a subsequent hearing and to 
obtain restitution, if restitution ought to be made, the 
validating act was constitutional. Undoubtedly it is 
beyond the power of the Legislature to validate the 
acts of taxing officers of a character which cannot be 
justified as an exercise of the taxing power; as where 
a part of the property in a taxing district should be 
assessed at one rate and a part at another, or if persons 
or property should be assessed for taxation in a dis- 
trict which did notincludethem. And itis stated in 
general terms, by a text writer of high authority, 
that a validating act cannot cure the illegality of an 
assessment made without any notice to the persons 
interested. Cooley Taxn. 227, 228. The case of Marsh 
v. Chesnut, 14 Til. 223, and Billings v. Detten, 15 id. 
218, are referred to as sustaining the proposition. 
These were cases where the curative act was held bad 
for the same reason that the curative act of 1881 was 
held to be nugatory by this court, because it did not 
provide for anassessment upon notice to the tax- 
payer, and thus perpetuated the vice of the original 
assessment. The present act, as has been said, is 
framed to obviate this objection. No adjudged case 
has been cited by counsel or has met the attention 
of the court where such an act has been considered. 
It isasserted in many cases that notice and an oppor- 
tunity for hearing of some description are matters of 
constitutional right; but it has nowhere been declared 
that it is indispensable that the hearing should be one 
in advance of the collection of the tax. The opera- 
tion of the present act is to preserve substantially to 
the tax-payers the right of which they were originally 
deprived, to give them an opportunity to question the 
justice of the assessment, and to restoreto them the 
sums which were illegally collected of them. In view 
of the large and almost unlimited discretion which 
resides in the Legislature to regulate the mode and 
conditions of taxation, it is believed to be valid and 
effectual to legalize the proceedings here. (5) In ju- 
dicial proceedings due process of law requires a hear- 
ing before condemnation, and judgment before dis- 
possession; but when property is appropriated to or 
under the power of taxation, different considerations 
from those which prevail between individuals obtain. 
It is not indispensable that a hearing be secured be- 
fore assessment or before collection of the tax; but it 
is sufficient if reasonable provision is made for a hear- 
ing afterward, a correction of errors, or a restitution 
of the tax or part of a tax unjustly imposed. Cir. Ct., 
S. D. New York, July 23, 1884. Williams v. Board of 
Supervisors of Albany County. Opinion by Wal- 
lace, J. 


REMOVAL OF CAUSE—ACT OF 1875—CITIZENSHIP— 
CONTROVERSY.— Where all the parties on the one side 
are residents of different States from any of the par- 
ties on the other side, a suit containing but a single 
controversy may be removed by either one of the 
plaintiffs or defendants, under the second clause of 
section 2 of the act of 1875; or by all the plaintiffs or 








by all the defendants jointly under the first clause. (2) 
The natural import of the language of one part of a 
statute should not be narrowed by construction 
though it overlap in part the provisions of another part 
of the same statute, where both will still have a dis- 
tinct and exclusive purpose to subserve. (3) Only the 
first clause of the above section embraces cases of a 
single plaintiff and defendant; only the second clause 
embraces cases in which removable and non-remov- 
able controversies are joined in the same suit; both 
clauses cover cases having several plaintiffs or defend- 
ants, and only a single controversy, and that a re- 
movable one. If the point raised by this motion has 
not been expressly decided, it has been at least sug- 
gested by the Supreme Court, without deciding the 
question, and without any adverse intimation, that a 
single controversy might possibly be removable under 
the second clause as well as under the first. Removal 
Cases, 100 U. 8S. 470. The decisions upon the second 
clause are not inharmonious with the construction 
here given, and any different construction would in- 
volve anomalies altogether inadmissible. In the lead- 
ing case of Hyde v. Ruble, 104 U. 8. 407, the Supreme 
Court,in defining when a cause is removable under the 
second clause, make no mention of the existence of 
several controversies in the suit as one of its condi- 
tions. Thecourt say: “To entitle to removal under 
this clause, there must exist in the suit a separate and 
distinct cause of action, in respect to which all the 
necessary parties on one side are citizens of different 
States from those on the other.”’ (4) Where a contro- 
versy is a removable one under the United States 
Constitution by reason of the citizenship of the sev- 
eral plaintiffs and defendants in different States, the 
individual right of either defendant to remove the 
cause has been recognized by Congress inthe second 
clause of section 2 of the act of 1875; and this clause 
should therefore be construed as embracing suits hav- 
ing but a single controversy, in furtherance of the ap- 
parent general intent of the act of 1875, to provide for 
the removal of causes between individuals up to the 
limits of the undoubted intent of the constitution, 
since the language of the second clause is broad 
enough to include this, and there is no other clause 
sufficient for that purpose. It is an unsettled ques- 
tion whether the phrase “controversies * * * be- 
tween citizens of different States’? means a contro- 
versy which is wholly between citizens of different 
States, or whether it may include controversies in 
which some only, but not all of the parties on opposite 
sides are citizens of different States. The question 
was elaborately argued, but not decided in the case of 
the Sewing Machine Companies, 18 Wall. 553. It was 
again referred toin Blake v. McKim, 103 U. S. 336, 
338. In the Removal Cases, 100 U. S. 479, Justices 
Bradley and Swayne expressed the opinion that it em- 
braces every controversy in which any of the opposing 
parties are citizens of different States; and entertain- 
ing that view they differed from the majority of the 
court, and held that the word ‘‘party,” in the first 
clause, should have a wider construction than the 
word “ plaintiff’’ or ‘‘defendant ” under the judiciary 
act, and should include any one of several plaintiffs or 
defendants, and not be limited to all jointly. Cir. Ct., 
S. D. New York, July, 1884. Mutual Life Ins. Co. v. 
Champlin. Opinion by Brown, J. 


——__>_—— 


NEW JERSEY COURT OF ERRORS AND AP- 
PEALS ABSTRACT.* 


CovENANT—PLEADING—MINING SPECIFIC AMOUNT 
OF ORE—NON-EXISTENCE OF ORE.—In covenant, if non 
est factum is not pleaded, the plaintiff need offer no 


*Appearing in 46 N. J. L, Reports. 
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proof of the execution of the instrument. Where a 
mining lease stipulated for raising annually a specified 
quantity of ore or to pay a stipulated rent, held, under 
the provisions of the instrument in question, that the 
non-existence of the quantity of ore agreed to be taken 
out was no defense to an action for the rent. This 
construction is in.all respects in harmony with the 
decided cases; for in all the precedents the distinction 
isdrawn between an agreement to pay a royalty, 
which is held to be dependent on the existence of the 
ore out of which it is to arise, and an agreement to pay 
a fixed sumin lieu of such royalty, in which latter 
condition of things such rent is held to be collectible 
irrespectively of the state of the mine. The rule of 
law upon this subject is accurately stated by Mr. 
Whartonin his treatise on Contracts. 1 Whart. on 
Cont., § 298. This author says: ‘‘ But a specific agree- 
ment to pay rent is not vacated by the fact that the 
property leased turns out, without the fault of the les- 
sor, of far less value than was supposed. This, as is 
elsewhere seen, isthe case with leases of improved 
land where the improvements have been destroyed by 
fire, and the same rule is applied to leases of mines 
when the mine turns out to be unworkable, which if 
there be a lease covenanting to paya fixed rent is no 
defense on the covenant. On the other hand, where 
the rent is payable in the shape of a royalty on miner- 
als in the soil, no royalty is payable when no minerals 
are found.’’ Thesame principle is propounded and 
illustrated in the following authorities, viz.: Ridgway 
v. Sneyd, Kay, 627; Phillips v. Jones, 9 Sim. 519; 
Marquis of Bute v. Thompson, 13M. & W. 487; Jef- 
ferysv. Fairs, L. R., 4 Ch. Div. 448. Wharton v. 
Stoutenburgh. Opinion by Beasley, C. J. 


DAMAGES—EJECTING PASSENGER—INJURY TO FEEL- 
INGS.—A passenger upon a ferry boat, who has paid 
his fare and is forcibly and unlawfully ejected by an 
agent of the company, is entitled by way of damages 
to a reasonable compensation for the indignity and 
consequen. injury to his feelings on being thus treated. 
At the trial the judge charged that if the jury should 
find that the plaintiff did pay his fare, the damages, 
under the evidence and pleadings in the cause, should 
be only compensation for his loss of time for the pe- 
riod that he was detained from his business, and the 
money he paid, or its equivalent, to go across the 
river at the Market street (another) ferry, and the in- 
jury (if any) to his clothing, and other actual damages 
(if any), and that it was nota case, under the evidence 
and pleadings, in which they legally could give what 
are termed punitive, vindictive, or exemplary dam- 
ages, and that there was no evidence that the plaint- 
iff was injured in his person. The plaintiff's counsel 
excepted to this charge, and requested the court to 
instruct the jury that if they should find that the 
plaintiff had paid his fare before he was ejected from 
the boat, he would be entitled to be awarded a fair 
and reasonable compensation for the indignity and 
consequent injury to his feelings on being thus 
treated, but the court refused, and again charged on 
the subject of damages as above stated. The charge 
was erroneous; the judge should have charged as re- 
quested. The judgment should be reversed. Allen v. 
Camden and Philadelphia Ferry Co. Opinion by Run- 


yon, Chan. 
—_——__>__—__ 


ALABAMA SUPREME COURT ABSTRACT. 
DECEMBER TERM, 1883. 
EVIDENCE—TERMS OF ART—MAY BE EXPLAINED— 
LATENT AMBIGUITY.—(1) In cases where terms of art 
or science occur, in mercantile contracts where a pe- 
culiar language is used, employed by those only who 
are conversant in trade and commerce, and all other 





instances in which words, besides their general, com- 
mon meaning, have acquired by custom or otherwise, 
a well known, peculiar, idiomatic meaning ina par- 
ticular country ora particular society, the sense and 
meaning of such language or words may be explained 
by evidence dehors the instrument itself. (2) Where 
the contract was that S. was to saw lumber for H. “at 
the price of two dollars per thousand feet to include 
thirty feet logs,’’ held, that the *‘ per thousand feet” 
in the written contract isa latent ambiguity not ap- 
pearing in the face of the instrument and may be ex- 
plained by oral proof. 1Greenl. Ev., § 278; Gunn y. 
Clendenin, 68 Ala. 294; Chambers v. Ringstaff, 69 id. 
140. In the case of Drake v. Goree, 22 Ala. 409, Justice 
Goldthwaite employed the following clear and forci- 
ble language: ‘‘The contract may relate to the time 
required for the making of an article, the process of 
which is known only to those actually engaged in its 
manufacture; toa thousand matters of art or skill, 
where truth is only to be obtained through the med- 
ium of experts; and in cases of this character, is the 
court blindly to grope its way to conclusions for no 
other reason than because the construction of a writ- 
ten instrument is involved, or to obtain through testi- 
mony that information upon which alone it can de- 
cide understandingly? Upon principle a3 well as au- 
thority, we entertain no doubt that in all cases where 
a written contract, although complete in itself, con- 
tains a term which it is impossible for the court to con- 
strue without the aid of evidence aliwnde, it is proper 
to resort to evidence forthat purpose.’ Smith v. 
Aiken. Opinion by Stone, J. 


EMINENT DOMAIN—TRESPASS — INJUNCTION — COM- 
PENSATION—LACHES—A. court of equity has jurisdic- 
tion to restrain the commission or continuance of tres- 
passes to lands. But when asin the present case, the 
title is purely legal, and the property not of peculiar 
value, the court will not intervene unless the remedy 
at law is inadequate, or there is a necessity for inter- 
vention to prevent irreparableinjury. M. & W. P. R. 
Co. v. Walton, 14 Ala. 207; Burnett v. Craig, 30 id. 
135; Brooks v. Diaz, 35 id. 599; Nevers v. Myer, 52 id. 
198; Boulo v. R. Co.,55 id. 480. ‘‘There must be,” 
says Judge Story, “ such aninjury, as from its nature 
is not susceptible of being compensated by damages at 
law, orsuchas from its continuance or permanent 
mischief must occasion aconstantly recurring griev- 
ance, which cannot be prevented otherwise but by an 
injunction.” 2 Story Eq., § 925; see also High on Inj., § 
697. There is no authority which authorizes the in- 
terference of the court to prevent the mere taking pos- 
session of lands and holding them vi et armis; nor is 
there any authority which will justify interference be- 
cause of the mere continuance of a tortious possession. 
The entry and possession however long it may con- 
tinue, forms but one grievance, a single and indivisi- 
ble cause of action, capable of full redress by legal 
remedies. Ballantine v. Town of Harrison, 37 N. J. 
Eq. 560; S. C., 45 Am. Rep. 667. The general rule is, 
that a corporation having the right to take lands in the 
exercise of the power of eminent domain, if it enters 
upon them without making just compensation to the 
owner, a court of equity will intervene for the protec- 
tion of the owner until just compensation is made, if 
applies seasonably. High on Inj., § 622; Pierce on 
Railroads, 167-68. But the application must be made 
seasonably—the right torelief is lost by laches in 
seeking the protection of the court. High on Inj., § 
643. In Bassett v. Salisbury Manfg. Co., 47 N. H. 439, 
the court said: ‘Another principle which is held to 
govern the discretion of the court in these cases is 
that the application for injunction must be season- 
ably made; and therefore if it appears that the owner 
of the property supposed to be affected by a nuisance 
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has allowed it to exist for several years, with a knowl- 
edge of its existence and without any objection, and 
especially if he has acquiesced in the claim of another 
to use and enjoy the subject of complaint as of right, 
and to expend money upon the strength of it, with his 
knowledge and without objection, courts of equity 
will decline to grant an injunction, but leave him to 
his remedy at law.’’ It was said in Goodin v. Cincin- 
nati R. Co., 18 Ohio St. 169: ‘‘ Considerations of pub- 
lic policy, as well as recognized principles of justice 
between parties, require that we should hold that the 
property of the owner cannot be reclaimed, and that 
there only remains to him aright of compensation.” 
This is the doctrine of all the courts, and it is rigidly 
applied even by those courts which interfere most 
liberally for the protection of the owners of lands 
against the unlawful entry of railroad and similar cor- 
porations. Binney’s case, 2 Bland Ch. 99; M. & E. R. 
Co. v. Prudden, 20 N. J. Eq. 530; Easten v. N. Y. & L. 
B. R. Co., 26 id. 359; Traphager v. Mayor, 29 id. 206. 
Western Union Tel. Co. v. Judkins. Opinion by 
Brickell, C. J. 


MARRIAGE — WIFE’S DEED— REFORMATION — MIS- 
DISCRIPTION—HOMESTEAD— STATUTORY COMPLIANCE. 
—Equity will interfere to rectify a misdescription of 
certain lands conveyed in a mortgage executed by a 
married man and his wife, and intended by them to 
embrace their homestead; the mortgage being exe- 
cuted with all the formalities required by the statute 
to convey the homestead. Styer v.Robbins,76 Ind.547; 
Hamar v. Medskar, 60 id.413; Carper v.Munger, 62 id. 
481; Houx v. County of Bates, 61 Mo. 391. (2) Equity 
will not reform a conveyance by a femme covert of her 
statutory separate estate or homestead when the rec- 
tification requires an order at the hands of the court 
for re-execution, or such reformation operates strictly 
asthe creation of a new conveyance. Knowles v. 
McCamley, 10 Paige, 342; Purcell v. Goshorn, 17 Ohio, 
105; Lead.Cas. Eq. 1002; 3 Pom. Eq. Jur., § 1375. The 
rule may be conceded to be generally settled, both in 
England and in this country, that a court of equity 
will not entervene to decree the specific execution of 
an agreement made byamarried woman during her 
coverture. Her only mode of conveying real estate 
was by uniting with her husband in the solemn pro- 
ceeding of record known as fine and recovery. Mar- 
tin v. Dwelly, 6 Wend. (N. Y.) 9. In a recent case, 
Jenkins v. Harrison, 66 Ala. 345, decided by this court, 
where an instrument was held defective and inoper- 
ative as a deed for want of delivery, but was deemed 
good only asacontract to convey by husband and 
wife, specific performance of it was refused after the 
death of the husband, against the objection of the 
surviving wife, as to the homestead of the parties. 
See also Butts v. Broughton, 72 Ala. 294. The reason 
upon which the two cases are based is essentially the 
same—that a married woman has no authority, under 
the statutes of this State, to enter into an executory 
agreement to sell either her separate estate under the 
statute, or the homestead occupied by herself and hus- 
band. No attempted conveyance of eitheris binding 
on her unless it is executed with due formality and 
in substantial conformity to the requirements of the 
statute. Waddell v. Weaver, 42 Ala. 293; Bish. on 
Marr. Wom., § 601; Cross v. Everts, 28 Tex. 523; 
Thomp. Homest. & Exemp., § 491. The wife possesses 
no authority to convey except in the mode prescribed 
by the statute. Her powerto sell and convey is a 
statutory power, and acourt of equity has no juris- 
diction to aid the defective execution of such a power 
by supplying elements of form made prerequisite by 
statute to its valid execution. McBryde v. Wilkin- 
son, 29 Ala. 662; Tiernan v. Poor, 19 Am. Dec. 225; 
note, p, 230; Blythe v, Dargin, 68 Ala. 370, supra; Gebb 





v. Rose, 40 Md. 387. For these reasons equity will 
refuse to enforce the specific performance of a mar- 
ried woman’s contract to convey real estate, whether 
made alone or by uniting with her husband, where 
her power to convey is derived from the statute. Nor 
will it any more intervene to give effect to an instru- 
ment executed by her which is inoperative for want 
of compliance with a statutory requirement. Pilcher 
v. Smith, 2 Head (Tenn.), 208; Carr v. Williams, 10 
Ohio, 305; Cont. of Mar. Wom. (Kelly) 160-105; Hol- 
land v. Moon, 39 Ark. 120. Gardner v. Moore. Opin- 
ion by Somerville, J. 


—_—.—___— 


MINNESOTA SUPREME COURT ABSTRACT. 


DAMAGES — UNINTENTIONAL TRESPASS. — When a 
trespass is the result of inadvertence or mistake, and 
there is no intentional wrong, the value of the prop- 
erty when first taken must govern; or if the conver- 
sion sued for was after value had been added to it by 
the work of the defendant, he should in such cases be 
credited with this addition. Defendant peaceably en- 
tered on the premises in controversy under a bona fide 
claim of title, and cut and removed the grass growing 
thereon. The title having been subsequently adjudged 
to be in the plaintiff, hed, in an action by him for the 
conversion of the hay, that the proper measure of his 
damages was the value of the standing grass, and not 
the value of the hay after it was removed. In Wash- 
burn v. Cutter, 17 Minn. 361 (Gil. 335), the plaintiff was 
the owner and constructively in the possession of pine 
lands which were unoccupied, and upon which de- 
fendant entered and cut and carried away pine logs 
and timber, under a claim of title based upon a tax 
deed which was in fact void. The court held that such 
entry and removal of the timber did not constitute a 
disseisin or adverse possession, and that defendant was 
to be regarded as a trespasser, and plaintiff entitled to 
follow and recover the logs in replevin. Whether if 
he had waived his right to reclaim the property itself, 
and had sued for damages in trover or trespass, he 
would have been entitled to have recovered the full 
value of the logs, was not considered. Had that issue 
been involved in the case, its determination might 
have been influenced by the character of defendant's 
claim and the nature of his title, as well as the cir- 
cumstances of the alleged trespass, as bearing on the 
good faith of the transaction. Grant v. Smith, 26 
Mich. 201; Winchester v. Craig, 33 id. 221. In Nesbitt 
v. Lumber Co., 21 Minn. 492, logs appeared to have 
been wrongfully cut and carried away from plaintiff's 
land without his permission, and without any color 
or claim of title, and this court held that plaintiff was 
entitled to recover in trover the full value of the logs 
which had been driven into the boom and sold to the 
defendants, who were innocent purchasers. The de- 
fendants could not claim to be credited with the addi- 
tional value which the wrong-doers had imparted to 
the logs by acts involviug a willful trespass upon the 
rights of plaintiff. Had the value of the logs been en- 
hanced by the expenditure of further labor thereon 
by defendants in good faith before demand by plaint- 
iff, asto such additional value, a different question 
would have been presented. The case of Nesbitt v. 
Lumber Co. is approved and followed by the Supreme 
Court of the United States in Bolles Wooden Ware 
Co. v. United States, 106 U. 8. 433. The court in that 
case also declares that the weight of authority, both 
in this country and in England, is that where a tres- 
pass is the result of inadvertence or mistake, and the 
wrong is not intentional, the value of the property 
when first taken must govern; or if the conversion 
sued for was after value had been added toit by the 
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work of the defendant,he should in such case be cred- 
ited with this addition. Winchester v. Craig, 33 Mich. 
205. This rule is reasonable, and is graunded in plain 
principles of justice, and it is clearly applicable to the 
case at bar. Order affirmed. Hinman v. Heyerstadt. 
Opinion by Vanderburgh, J. [See 36 Am. Rep. 770; 
29 id. 293; 33 Eng. Rep. 639.—Eb. ] 

[Decided June 30, 1884.] 


AGENCY — PURCHASE OF WHEAT— LIABILITY OF 
AGENT.—Plaintiff sent money to defendant, a commis- 
sion merchant, with which to buy wheat for it, writ- 
ing to him, *‘ We will want you to buy sound wheat; 
do not want damp or musty grain;’’ and he accepted 
the employment. Held, that this imposed on defend- 
ant only the duty and liability of an agent, and he is 
not liable, without proof of want of proper care or 
skill, for the fact that the wheat proved to have been 
damp when purchased. The contract was one of em- 
ployment. It created the relation of principal and 
agent. In the absence of express agreement or a usage 
of the business modifying them, the law attaches to 
the relation certain rights, duties and liabilities. On 
the part of the agent he is to obey the instructions of 
his principal, and to exercise in his employment rea- 
sonable skilland ordinary diligence; that is, the de- 
gree of skill ordinarily possessed and employed by per- 
sons of common capacity engaged in the same busi- 
ness, and the diligence which persons of common pru- 
dence are accustomed to use about their own business 
and affairs. Story Ag.,§183. Fora loss to his princi- 
pal from neglect of these duties he is liable. But he is 
not an insurer of success in the business. He does 
not, by merely accepting the employment, guarantee 
his principal against such incidental losses as may oc- 
cur in the course of the employment, *‘ because,”’ says 
Mr. Justice Cooley, in Page v. Wells, 37 Mich. 415, 
“these are incident to all avocations,and no one by im- 
plication of law ever undertakes to protect another 
against them.’’ If the principal desires to hold his 
agent liable for such losses he must make his contract 
of employment accordingly. Lake City Flouring Mill 
Co. v. McVean. Opinion by Gilfillan, C. J. 

[Decided July 18, 1884.] 


EVIDENCE—CONTRACTING PARTY CANNOT BE SHOWN 
BY PAROL — WARRANTY — BREACH — OFFER TO RE- 
TURN.—It is incompetent to prove by parol that a writ- 
ten contract was made on behalf of one not named in 
it, unless there be words (such as “ agent,’’ “‘ trustee,”’ 
or the like) affixed to the name of the contracting 
party, which may indicate that he is contracting for 
another. Although the authorities are not in har- 
mony on the point, the weight of them is to the effect 
that it cannot be done by parol. Ewell’s Evans Ag. 
248, and note. A departure to some extent fron this 
rule was established in this State by the cases of Pratt 
v. Beaupre, 13 Minn. 187 (Gil. 177), and Bingham v. 
Stewart, 14 Minn. 214 (Gil.153), followed by Deering v. 
Thom, 29 Minn. 120, in which the court acted upon the 
proposition that when words (such as ‘‘ agent,’’ “‘ trus- 
tee,” or the like) which may be either descriptive of 
the person or indicative of the character in which he 
contracts, are affixed to the name of a contracting 
party, they are prima facie descriptive only, but it 
may be shown by extrinsic evidence that they were 
used to determine the character in which the party 
contracts. The same proposition is stated in 1 Pars, 
Cont. 54, that it may be determined “ in each instance 
and with whatever technical inaccuracy the signature 
is made, from the facts and the evidence, that a party 
is an agent ora principal in accordance with the in- 
tention of the parties to the contract, if the words are 
sufficient to bear the construction.’”’ In other words, 
when upon the face of the contract it is doubtful with 
what purpose the terms “agent,” “‘trustee,’’ or the 





like were used, it may be shown by parol. The cases 
we have referred to go as far as is safe in that direc. 
tion. Where ina warranty is this clause, *‘ If said ma- 
chine will not bear the above warranty it is to be re- 
turned after a trial of two weeks to the place of de- 
livery, and another substituted that will answer such 
warranty, or the money and notes immediately re- 
funded,’’ the warrantee cannot maintain an action for 
a breach without returning or offering to return the 
machine. Rowell v. Olson. Opinion by Gilfillan, 
C.J. 

[Decided July 10, 1884.] 


LANDLORD AND TENANT--COVENANTS IN LEASE--ERAS- 
URE—CONSTRUCTION.—Parties prepared a lease upona 
printed form. In the form was a covenant not to sub- 
let without the lessor’s written consent. Following 
the covenants were conditions, one reserving the right 
to re-enter in case of subletting without the lessor’s 


consent. Before executing they erased the clause con- - 


taining the covenants, but left that containing 
the condition unchanged. Held, that the eras- 
ure of the covenant did not raise an inference that 
they intended the condition to be of no effect. Pond 
v. Holbrook. Opinion by Gilfillan, C. J. 

(Decided July 10, 1884.] 


CoRPORATION—POWER OF STATE TO AMEND CHAR- 
TER-—ACCEPTING ALTERATION—INCREASING NUMBER 
OF DIRECTORS—DUTY OF.—Subject to some extent to 
an exception in favor of the right of the State toamend 
the charter of a private corporation, under an express 
reservation of authority to do so, or in the exercise of 
its police power, the rule is that the amendment of 
such charters, to become binding and effectual, must 
be accepted on the part of the corporators. Altera- 
tions in such charters, which are not fundamental,and 
are authorized by the Legislature, may be effectually 
accepted by a majority of the stockholders; that is to 
say, by a majority per capita, when the right to vote is 
per capita, and by a majority of stock, where each 
share of the stock is entitled to one vote. Alterations 
which change the nature and purposes of the corpora- 
tion, or of the enterprise for which it was created, are 
fundamental, while those which work no material 
change are not fundamental. In support of these 
propositions we cite the following authorities: H. & N. 
H. R. Co. v. Croswell, 5 Hill, 383; Stevens v. R. & B. 
R. Co., 29 Vt. 546; Curry v. Scott, 54 Penn. St. 270; 
K. R. & R. I. R. Co. v. Marsh, 17 Wis. 13; Pierce, R. 
R. 66 et seq. ; Nugent v. Sup’rs, 19 Wall. 241; Everhart 
v. W. C. & P. R. Co., 28 Penn. St. 389; N. H. & D. R. 
Co. v. Chapman, 38 Conn. 56; Joy v. J. & M. Plank- 
road Co., 11 Mich. 156; Clearwater v. Meredith, 1 Wall. 
25; Union Locks & Canals v. Towne, 1 N. H. 44; Mar- 
tin v. Railroad Co., 8 Fla. 882; Witter v. M.,O. & R. R. 
R. Co., 20 Ark. 463; Hester v. M. & C. R. Co., 32 Miss. 
378; Winter v. Muscogee R. Co., 11 Ga. 438; Hoey v. 
Henderson, 32 La. Ann. 1069; Banet v. Alton & S. R. 
Co., 13 Ill. 504; Zabriskie v. H. & N. Y. R. Co., 18 N. 
J. Eq. 178; Mowrey v. I. & C. R. Co., 4 Biss. 78; Field 
Corp., §§ 81, 388. The principle upon which these cases 
appear to go is that alterations, or as they are some- 
times called, amendments, which do not change the 
nature, purpose or character of a corporation or its 
enterprise, but which are designed to enable the cor- 
poration to conduct its authorized business with greater 
facility, more beneficially or more wisely, are auxiliary 
to the original object, and that therefore when one be- 
comes a stockholder, he impliedly assents that such 
alteration or general amendment may be made. Stev- 
ens v. R. Co., supra; N. H. & D. R. C. v. Chapman, 
supra; Banet v. A. & S. R. Co., supra; H. & N. H.R. 
Co. v. Croswell, supra; Kenosha R. Co. v. Marsh, 
supra; Joy v. J. & M. Plank-road Co., supra. Wemay 
add what appears to be an obvious consideration, that 
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ifno alteration or amendment of a corporate charter 
can be made, even iu matters of administrative detail, 
or as to the means and agencies through which the cor- 
porate enterprise shall be carried on, except with the 
consent of every stockholder, the result would be not 
only great public and private inconvenience, but in 
many cases a complete practical failure of the en- 
terprise itself. Certainly this is not in accordance 
with the understanding nor the practice of the courts, 
of the profession, or of those who have been engaged 
in carrying on our great corporate undertakings. The 
alteration proposed in the present case, by increasing 
the number of directors from five to nine, is clearly 
not fundamental within the definition above given 
and sanctioned by the authorities cited. It in no way 
changes the nature or purpose of the boom company, 
or of the enterprise for which it was created. Itis a 
change respecting modus operandi merely; a change, 
not of the nature or purpose or character of the com- 
pany, or of the company’s enterprise, but achange of 
the instrumentalities and agency—the machinery by 
which that purpose is to be effected and that enter- 
prise carried on. Everhart v. W. C. & P. R. Co., 
supra, Wasa case in which a charter amendment 
providing for the election of three additional mana- 
gers, i. e., directors, wasupheld. N. H. & D. R. Co. v. 
Chapman, supra, was a case of an amendment author- 
izing two of the directors to be appointed by the city 
of New Haven, asubscriber for stock. Joy v. J. & M. 
Plank-road Co., supra. It is argued that if the four 
additional directors are elected it will be in the power 
of the board, and the board will manage the business 
of the corporation for the private advantage of some 
of the directors, and against the interest of the corpo- 
ration and of the stockholders, and particularly of this 
plaintiff. Wesee no reason why this might not be 
done with five, the present number of directors, The 
plaintiff owas a little over one-third of the shares. Al- 
though this makes him a large stockholder, he is still 
in the minority. But the danger apprehended is com- 
mon to all corporations, and the remedy lies, not in 
withholding the power to make amendments to the 
charter, but in enforcing the responsibility of the di- 
rectors for abuse of trust. They have no right to run 
the corporation for the individual benefit of any 
of their number, to the detriment of the stockholders, 
and if they do, or attempt to do this, the law furnishes 
aremedy, as in othercases of abuse of trust or disre- 
gard of legal duty. Pierce R. R. 43, and cases cited; 
Ewell’s Evans Ag. [276]. Mower v. Staples. Opinion 
by Berry, J. 

(Decided July 9, 1884.] 


DAMAGES — BREACH OF EXECUTORY CONTRACT — 
PROFITS.—Upon the breach of an executory contract, 
whereby the injured party is prevented from perform- 
ing on his part, and from realizing a profit which was 
contemplated by the terms of the contract as a result 
of the performance of it, a recovery of damages may 
be had equal to the profit which would have accrued 
directly from the performance of the contract. Mor- 
rison v. Lovejoy, 6 Minn. 319 (Gil. 224); Fox v. Hard- 
ing, 7 Cush. 516; Masterton v. Mayor of Brooklyn, 7 
Hill, 61; Devlin v. Mayor of New York. 63 N. Y. 8; 
Royalton v. Royalton & Woodstock Turnpike Co., 14 
Vt.311; McAndrews v. Tippett, 39 N. J. 105; Rich- 
mond v. D. & S. C. R. Co., 40 Iowa, 264; S.C., 33 id. 
422, 501, 502; Hoy v. Gronoble, 34 Penn. St. 9; Burrell 
v. N. Y. & Saginaw Salt Co., 14 Mich. 34; U.S. v. 
Speed, 8 Wall. 77; Cook v. Com’rs Hamilton Co., 6 
McLean C. C. 612. But one seeking a recovery must 
show by proof both his right to recover, and the meas- 
ure or extent of the loss or injury for which he de- 
mands compensation. It was necessary for the plaint- 
iff to prove that he would have sold the land fora 








price exceeding $36,000, within the time fixed by the 
contract, if his authority had not been terminated. It 
was not necessary however that the evidence should 
show this to an absolute certainty. Proof estab- 
lishing the facts in the estimation of the jury to a rea- 
sonable degree of certainty would be sufficient. Goebel 
v. Hough, 26 Minn. 252; S. C., 2.N. W. Rep. 847; Alli- 
son v. Chandler, 11 Mich. 542; Chapman v. Kirby, 49 
Ill. 211; Simmons v. Brown, 5R. I. 299. See also cases 
previously cited. In the cases we have cited, as in this 
case, the result depended upon facts which were not 
susceptible of certain, absolute proof, such as the prof- 
its which might have accrued from an established mer- 
cantile business; what it would have cost to manufac- 
ture machinery to construct salt vats; to build a 
bridge; to erect acourt house; to quarry and trans- 
port stone during aperiod of years; to construct a 
tunnel in the earth; the profit which might have re- 
sulted from the cultivation of a farm, or from the 
manufacture and sale of cloth. A case more precisely 
like that before us was Alexander v. Breeden, 14 B. 
Mon. 154. The defendant, the owner of real estate, by 
contract made the plaintiff his agent to sell it for the 
price of $2,050. The plaintiff was to have $50 as his 
compensation. A purchaser called upon the agent and 
procured a description of the property, the price, and 
the name of the owner. He then went to the owner 
and purchased from him for $2,000. The plaintiff sued 
to recover the $50 agreed upon as his compensation for 
asale. The court, reviewing the facts proved, consid- 
ered that there was no positive testimony that the 
agent could have made the sale for $2,050, but that 
the circumstances persuasively showed that he could 
have done so. A recovery was therefore allowed. 
When the power of this plaintiff to sell was terminated 
by the sale of the property by the defendant, thirteen 
days remained of the sixty days during which, as the 
proof tends to show, plaintiff had an exclusive right to 
sell. The market value of the property, as appears by 
all the evidence, exceeded $36,000, the sum which de- 
fendant was to realize from any sale that might be 
made. Of several witnesses testifying as to value,only 
one places it as low as $37,500; others make it $45,000 
or more, a sum $9,000 inexcess of the amount which 
defendant was toreceive out of the purchase price if 
plaintiff had effected asale. The evidence tended to 
show that the land was then rising in value; that the 
real estate market was active; that property in this 
vicinity was easily salable for its value; that nearly 
every piece of property in that vicinity that was put 
upou the market was readily sold at the time; and 
that before defendant sold the property the plaintiff 
had offered it to the same person, who became tbe pur- 
chaser. This evidence was such as might have estab- 
lished the fact, with reasonable certainty, in the minds 
of the jury, that the plaintiff would have effected a 
sale for an amount largely in excess of $36,000, if his 
alleged contract right had not been interrupted, and 
from it the jury would have been warranted in deter- 
mining upon some certain sum for which in all proba- 
bility a sale would have been made, and which 
would have determined the amount of the plaintiff's 
recovery. Fairchild v. Rogers. Opinion by Dickin- 
son, J. 

[Decided July 7, 1884.] 


— > 


FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT--BONA FIDE HOLDER--DE- 
FENSE OF USURY.—A promissory note,to be the subject 
of sale, must be an existing valid note in the hands of 
the payee, and given for some actual consideration, so 
that it can be enforced between the original parties. 
One who buys it of the payee with knowledge of the 
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fact that he sells it for the benefit of the maker 
takes the precise place of the payee with re- 
spect to the defense of usury. Hall v. Earnest, 36 
Barb. 585. Thisdoctrine has been fully recognized in 
our own State. Campbell v. ‘Nichols, 4 Vroom, 81. 
Sup. Ct N. J., Feb., 1884. Zabriskie v. Spielman. Opin- 
ion by Van Syckel, J. (46 N. J. L. 35.) 
———_>___—_—- 


CORRESPONDENCE. 


Donatio Causa Mortis. 
Editor of the Albany Law Journal: 

The case of Williams v. Schatz, abstract of which, 
from Ohio Supreme Court, is given in last number of 
your JOURNAL, p. 455, when compared with Grymes 
v. Hone 49 N. Y. 19, seems to warrant the sound- 
ness of Lord Eldon’s opinion, that, ‘‘if among these 
things called improvements in the law, this donatio 
causa mortis was struck out of our law altogether, it 
would be quite as well.’’ We are unable to discover 
even a nice shade of difference between the two cases. 

In the Ohio case, A., having executedin due form a 
deed of gift of real estate to his son, said to B., “take 
this deed and keep it. IfI get well I will call for it; 
if I don't, give it to Billy,” the grantee. A. was then 
ill, and died in a few days of same illness. B. then 
delivered the deed to the grantee. The court held 
there was no delivery, and the instrument was in- 
valid. 

In the New York case, the donor executed an assign- 
ment in writing to his granddaughter, of a certificate 
of shares of stock in a New York bank. 

After signing the paper he kept it by him for awhile, 
and afterward handed it to his wife to put with the 
will and other papers in atin box she had. When he 
gave to his wife the paper, he said: “I intend this for 
Nelly. IfI die, don’t give this to the executors, it 
isn’t for them, but for Nelly; give it to her, herself.” 
She asked, “‘ why not give it to her now?” ‘ Well,” 
he said, * better keep it for the present; I don’t know 
how much longer I may last, or what may happen, or 
whether we may not need it.” 

The donor was old and ill, but lasted five months. 
The court held this a valid gift mortis causa. 

Did the donor in the former of the cases cited any 
more reserve the power of revocation, or any the less 
part with the dominion over the subject of the gift 
than.in the latter? 

A recovery from the illness would in either case 
have entitled the donor to reclaim the property 
given. 

Does the law gather a different interpretation ‘of the 
intentions of these respective donors, so far as to war- 
rant these apparently antipodal decisions? 

Was not the depositary of the instrument as much 
the agent of the donor and trustee for the donee, in 
the one case as in the other? 

Were not the declarations of thejdonors in both cases 
astatement of the law asto sucha gift? In either 
case a restoration to health would render the gift void, 
and in both the gift was subject to the arbitrary will 
of the donor during life. What and where is the dis- 
tinction, if any? 

Yours respectfully, 
Dant. B. BEAcH. 

RocHESTER, Dec. 6, 1884. 


—_>___— 


NEW BOOKS AND NEW EDITIONS. 


Morey’s Roman Law. 
Outlines of Roman Law, comprising its historical growth 
and general principles. By William C. Morey, Ph. D., 


sity of Rochester. New York and London: G. P. Putnam's 

Sons, 1884. 

This work possesses more than ordinary interest, for 

it marks an epoch in American iegal literature. The 

contributions of this country to Roman law are not 

numerous, and most of them have been issued at in- 

tervals widely apart. Outside of our French and 

Spanish provinces the contributions are few. Cooper's 

version of Justinian’s Institutes, Professor Hammond's 

very able introduction, or excursus, prefacing the 

American edition of Sander’s Justinian, Hadley’s and 

Cushing’s historical sketches, Kaufman’s and Crop- 

sey’s translations of Makeldey readily occur to us as 

the most important instances of Roman law books pub- 

lished on this side of the water. Now comes *‘Morey’s 

Outlines.” Though it is of the handy volume series 

rather than of the technical order of Roman law books 

this volume possesses a considerable literary and tech- 

nical merit. In its technical aspect it is an effort to 
apply the principles of Sir H. Maine to controverted 
questions of the origin of Roman law, and thus far it 
is of some value to the students of comparative juris- 
prudence. There is little doubt that Professor Morey 
is well adapted from a guod training among the Ger- 
man civilians to an accurate presentation of his sub- 
ject. We know of no book in English — Amos’ latest 
contribution, “ Roman Civil Law,’’ not excepted — 
where the rudimentary facts relative to the develop- 
ment of Roman law are better or more tersely pre- 
sented than they are in these ‘“ Outlines.”’ The work 
is not so ambitious as that of Amos, nor can it usurp 
its place; but it contains a great deal of matter not 
hinted at by Amos. Asa practical book of reference, 
that of Amos excels, for it contains references to the 
Pandects, and serves as a sort of abridgment index to 
original sources. But Morey’s outlines may well serve 
as an introduction to Amos’ work, and both together 
will point the student’s way to the more mysterious 
recesses of the only jurisprudence which may now be 
seen from start to finish. That either Amos’ or 
Morey’s book is of great technical value, we pre- 
sume, is not pretended, but they are of unquestionable 
value to English-speaking students, and of the two we 
prefer Professor Morey’s, as it is the more condensed. 
Weare in hopes that this little volume is but the pre- 
cursor of others of a like character. The American 
faculty of civilians may yet solve for the world that 
interesting scientific problem, is it indeed so that the 
Roman law is the true common law of all Europe, and 
that our own Anglo-American common law is but a 
branch of the same tree, as Savigny always con- 
tended. 





COURT OF APPEALS DECISIONS. 


HE followiuz decisions were handed down Tues- 
day, Dec. 9, 1884: 

Judgments of Special and General Terms reversed, 
new trial granted, costs toabide the event—Theodore 
F. H. Meyer, appellant, v. Hiram Phillips and another, 
respondents.——Judgment affirmed with costs—Har- 
vey Baker, respondent, v. Village of Oneonta, 
——Appeal dismissed with costs—Henry A. Bate, 
appellant, v. William O. McDowell, respondent.— 
Appeal dismissed on the ground that upon the cir- 
cumstances disclosed by the papers the order appealed 
from was discretionary—Thomas W. Harris, assignee, 
etc., respondent, v. Lavina Taylor, appellant. ——Order 
affirmed with costs—People ex rel. Edward Rorke and 
another v. Board of Assessors of Brooklyn; In re Ap- 
plication Staten Island Rapid Transit R. Co.; In re 
Petition of Sarah T. Sands, etc.; James O'Shea, re- 
spondent, v. Henry Kohn, appellant. —— Order of 
General Term reversed, costs to abide the event—In re 





Professor of History and Political Science in the Univer- 





Petition of Cyrus W. Swan, etc. 
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CURRENT TOPICS. 
E have had our attention called to a ‘‘memo- 
randum upon the proposed Civil Code,” with 
an appendix separate from the “ memorandum,” but 
said to be part of it. We had hitherto supposed 
that ‘‘memorandums” were either of a private 
character, or else diplomatic notes issued by sover- 
eign States in connection with negotiations of mag- 
nitude. Of the two kinds of memorandums known 
to us this particular one is not issued by a sover- 
eign State, for it purports to come from Mr. John 
R. Strong, a lawyer in the city of New York. It 
must therefore have gotten out of the receptacle 
for Mr. Strong’s other memorandums. It begins a 
little like a soliloquy, with ‘‘I stand here for the 
law — Shylock,” and ends with the anti-climax, 
‘which is respectfully urged.’”” The memorandum 
however states that it “agrees unqualifiedly with the 
declarations of Mr. James C. Carter of the New 
York bar,” so we suppose it may be regarded as 
conclusive. It evidently rejects Mr. Field in toto, 
that is if we understand Mr. Strong, and we con- 
fess that we do not always, although his incubra- 
tions are lucidity itself compared with those by Mr. 
J. Bleecker Miller. 


The English quarterly Zaw Magazine and Review 
says: ‘‘ The battle of codification is, we find, being 
very hotly waged just now in the State of New 
York. We have received several pamphlets pro 
and con., all of which we have read with interest, 
not excepting Mr. Carter’s ‘Counterblast to the 
Monstrous Regiment of Codification.’ For it is 
always a matter worthy of attention how that 
which to some minds may seem to require no de- 
monstration, to other minds presents itself as simply 
and absolutely the impossible and the undesirable. 
And yet even to Mr. Carter’s mind codification, per 
se, would seem to have some ground of desirable- 
ness left — only Mr. Field’s code he will not have 
at all. It is amore serious matter that Mr. Carter 
presents, under a misleading aspect, the historical 
facts concerning Roman law and French codifica- 
tion. If the Roman law was in any sense what he 
thinks it was—a failure—it was so splendid a 
failure that the world may well stand excused for 
having taken it for a victory. We have little 
doubt that the possibility of seriously adopting 
such an attitude toward the unquestioned mistress 
of all scientific jurisprudence is mainly due to the 
absence of any general study of the Roman law in 
the United States. But with such commentators as 
Mackeldey placed in their hands, as recently edited 
by Mr. Dropsie, supplemented by oral teaching — 
to be followed no doubt by examination —and the 
evident appreciation of Roman law shown by Dr. 
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W. G. Hammond and other American jurists, we 
may hope that the day of contemptuous treatment 
of the science of law is fast waning, to give place 
to the age of codiffcation. That the tide is really 
setting in that direction, indeed seems evident 
from other facts than those adduced by Mr. Dudley 
Field and his fellow-workers, Mr. Frankenheimer, 
Mr. Roger Foster and others, in their able, critical 
reply to Mr. Carter and those on his side. Not 
only has California adopted what New York is still 
hesitating to adopt, but San Francisco law publish- 
ers, such as the well-known house of Sumner, 
Whitney & Co., show their very real belief in codi- 
fication by issuing what are practically unofficial 
codes in the shape of pocket manuals of the law 
by able editors. We have already noticed Mr. 
Desty’s Shipping and Admiralty Law in this series, 
and there have since come to us, in code shape, 
Mr. Barber’s Principles of Insurance, Mr. Boone’s 
Law of Real Property, and Mr. Stewart’s Marriage 
and Divorce. It seems evident that the principle 
of codification is taking root, and that the Atlantic 
States must in time steer for the ‘Golden Gate.’ ” 


Among the grave problems of American govern- 
ment is that concerning municipal debts. The late 
constitutional amendment, restricting the power to 
incur debts, is a step in the right direction. Man- 
hood suffrage, abstractly right beyond question, 
should not be permitted to confiscate property, and 
its execution seems to require watching in our 
great cities. Lycurgus, when advised to try a 
democracy, is said by Plutarch to have advised his 
adviser to try a democracy in his own house. The 
moral is obvious. We now hear it intimated that 
the enterprising city of New York proposes to 
evade the constitutional inhibition against exces- 
sive debt by decreasing the valuation of its assessa- 
ble property, thus increasing indefinitely its limits 
of indebtedness. We sincerely hope that in the 
interests of good government such an outrage will 
be checked by some concerted action. We advise 
the special committee of the City Bar Association 
to let the work of codification alone and to exert 
themselves to simplify and promote good govern- 
ment by defeating any scheme projected to impair 
the operation of the new amendment. Here isa 
real chance to get glory! 


We have more than once spoken of Chief Justice 
Elliott, of Indiana, as one of the best judicial 
writers in this country. It is a curious fact that 
nearly all the best cases in his court seem to fall to 
him to write the opinions. If he picks them out 
himself, he shows good judgment; if the matter is 
decided by chance, fortune is kind to him, Just 
now we are more interested in his paper on “ The 
Philosophy of Punishment for Crime,” published 
in the Indiana Law Magazine of October 28, Novem- 
ber 8. It isa very interesting production. It is 
hard to select where all is so admirable, but the 
following will give an idea of the scope and treat- 
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ment of the writer: ‘Law-givers, philosophers 
and theologians have for ages assumed that men 
are responsible beings, and the combined experience 
of many centuries is far weightier than the specu- 
lations of visionary theorists. But as we have 
seen, the assumption is supported by the closest 
analogies and strongest reasons. Its denial in- 
volves the affirmation that organized society is im- 
possible, and this is nihilism in its worst form. 
There are however degrees of responsibility; some 
persons are less responsible than others. On this 
point we nearly always err, for we almost invaria- 
bly place the heavier responsibility on the wrong 
person. If alad born of good parents, and who 
moves among the refined and educated, commits a 
theft, we feel that his punishment should be light, 
but if a child born of wicked parents, and who be- 
longs in the ranks of the degraded, commits a like 
offense, we feel that he should be severely pun- 
ished. This judgment is radically wrong. In 
strict justice it is the well-born lad who deserves 
the severest punishment, and not the ill-born, 
whose inherited tendencies, and whose surround- 
ings have exerted such a fearful influence upon his 
mental and moral nature. Environment is, I know, 
a term often made to stand for much and mean lit- 
tle, but it possesses an important meaning, and 
conveys a material thought when used as descrip- 
tive of the influences under which children are 
born and reared. The child reared among thieves 
and harlots and brutal men is surrounded by fate- 


ful influences that would be very likely to drive 
into crime a child born of the purest and best par- 


ents. The malignant influences that surround the 
young who dwell with vicious women and brutish 
men are so powerful that it is a marvel that any one 
ever escapes from their fell power. Better a 
thousand fold than all the criminal codes that man 
ever did or ever can devise, would be a pian that 
should take the young from these dark places and 
evil associations, and place them in a brighter and 
purer region. More potent than the law of envi- 
ronment is the dreadful and unbending one of 
heredity. * * * The laws of heredity and 
environment, powerful as they are, do no more than 
implant in the individual tendencies and propensi- 
ties; they are not laws of action; they do not com- 
pel a person to do wrong; they simply incline him 
to a life of evil. They are not supreme laws; 
above them are the conscience, the judgment 
and the will. No sane man was ever driven into 
crime by the laws of heredity and environment. 
As Dr. Elam says: ‘And herein consists man’s re- 
sponsibility, and the very possibility of virtue, that 
whilst the brute acts strictly according to his or- 
ganization, man equally urged by his, may act ac- 
cording to a higher law, 7. ¢., a moral law. Every 
sane man is, responsible for his voluntary acts, 
whatever may be the moving impulse. Sin and 
crime are always sin and crime, whatever the con- 
stitutional tendency.’ * * * Society too often 
disregards these potent laws of heredity and environ- 
ment, and thrusts young offenders into confinement 





with men hardened in crime; men whose glory is 
their wickedness; and by the evil associations 
thrown around these novices in evil-doing have 
their inborn propensities festered into settled wick- 
edness, and reformation becomes impossible. The 
wrong is acruel one, in most instances an awful 
crime. It is a fierce enough battle for the young of- 
fender to fight the inherited impulses, strengthened 
as they most often are by his environments, without 
having his enemies re-enforced by the teachings and 
influences of the inmates of the prison disgraced 
beyond the hope of reclamation; and society does 
a cruel thing in supplying the re-enforcements that 
conquer the already hard pressed and far-spent 
combatant. Not only do the evil associations 
strengthen the wicked propensities, but the dis- 
grace destroys all hope. There are many prison 
doors over which might be written the memorable 
words of Dante: ‘Abandon hope all ye who enter 
here.’ It may cost money to change our system of 
dealing with the young in crime, but shall an en- 
lightened people weigh money against souls? It 
may be a slow and toilsome work, the repose of so- 
ciety may somewhat suffer, but in the end the gain 
will be infinitely greater than any loss, and will 
many times repay the work and time bestowed. 
There may be disheartening failures, but success 
will be attained at last, and in such fair measure 
that no one will doubt that the end crowns all. To 
take measures to reform those in whom there is 
hope of reformation is to lay the axe to the root. 
To take the children of the bad from evil influ- 
ences is to check the polluted stream that breeds 
criminals as foul waters breed slimy things. That 
society has a right to do this there can be no doubt; 
that it is the duty of society to do it is not un- 
certain.” 


NOTES OF CASES. 

N Huntley v. Baker, 33 Hun, 578, a judgment by 
default was entered against the defendant in 

the Municipal Court of Dane county, Wisconsin. 
He was at that time domiciled in that State, but 
was absent therefrom. The summons was not per- 
sonally served upon him, but was left at his resi- 
dence in the presence of his wife. This mode of 
service, and the proceedings in the Municipal Court 
were regular and valid according to the laws of 
that State. Held, that the judgment was valid, 
and that an action might be maintained thereon in 
this State. The court, Bradley, J., said: ‘* The 
courts of any State or country can have no extra- 
territorial jurisdiction so as to give notice, serve 
process, or charge persons or property beyond their 
respective boundaries. And when thus unable to 
acquire jurisdiction of the person against whom le- 
gal proceedings are by statute authorized, and 
nominally taken without actual service on him, the 
proceeding can be treated as in rem only in respect 
to property within the jurisdiction. But it has 
been repeatedly held in England that this doctrine 
is not applicable when the person so sought to be 
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country where and at the time the proceedings are 
taken, and when they are in conformity to the stat- 
ute there, although the person be then absent from 
the country, and that is put upon the ground that 
the person domiciled there owes allegiance to the 
country and submission to its laws. Douglas v. 
Forrest, 4 Bing. 686; Becquet v. McCarthy, 2 Barn. 
& Adol. 951; Bank of Australasia v. Nias, 16 Q. B. 
(Ad. & Ell.) 717; Same v. Harding, 9 C. B. (M. G. 
& 8.) 661; Vallee v. Dumergue, 4 Exch. 290; Meeus 
v. Thellusson, 8 id. 638; Copin v. Adamson, L. R., 
9 id. 345; 8. C., 10 Moak, 492. And therefore a 
judgment may in such case be rendered against 
and charge a defendant in personam, without any 
personal service upon or actual notice to him, and 
in his absence from the country. There are only a 
few reported cases in this country where that propo- 
sition has been considered. In the United States 
Supreme Court a question somewhat analogous was 
decided in like manner as applied to the United 
States. Lafayette Insurance Company v. French, 18 
How. 404; approved in St. Clair v. Cox, 106 U. 8. 
356; Pennoyer v. Neff, 95 id. 714, 722, 734, 735. 
And in this State this proposition is stated, and the 
English cases cited with apparent approval. Gibbs 
v. Queen Insurance Compuny, 63 N. Y. 114, 126; 
Hunt v. Hunt, 72 id. 218, 238; S. C., 28 Am. Rep. 
129; Cassidy v. Leetch, 53 How. Pr. 108, 109. 
Without stating the principle more at length it 
may be assumed that by reason of the relation be- 
tween the State and its citizen, which affords pro- 
tection to him and his property, and imposes upon 
him duties as such, he may be charged by judg- 
ment in personam, binding on him everywhere as the 
result of legal proceedings instituted and carried 
on in conformity to the statute of the State, pre- 
scribing a method of service which is not personal, 
and which in fact may not become actual notice to 
him. And this may be accomplished in his lawful 
absence from tlie State.” 


In People v. Jordan, Supreme Court of California, 
October, 1884, 18 Rep. 713 it was held that an in- 
dictment for false pretenses will lie for falsely and 
fraudulently representing that certain railroad 
bonds are of a certain market value, whereby a sum 
of money is obtained on the pledge thereof. The 
court, Morrison, C. J., said: It is true that the au- 
thorities may be somewhat conflicting, and that in 
many of them very nice and not entirely satisfac- 
tory distinctions are drawn between cases that are 
and cases that are held not to be within the stat- 
ute; and as was said by Dewey, J., in Common. 
wealth v. Norton, 11 Allen, 267: ‘ It may be difficult 
to draw a precise line of discrimination applicable 
to every possible contingency, and we think it 
safer to leave it to be fixed in each case as it may 
occur.’ But we have found no case that holds such 
representations as are charged in this case not in- 
dictable. The following principles and authorities 
may be cited in further support of the views herein 





expressed. A false pretense is defined to be ‘ rep- 
resentation of some fact or circumstance calcu- 
lated to mislead, which is not true.’ Common- 
wealth v. Drew, 19 Pick. 179. What is said to be 
a fuller and practically better definition is the fol- 
lowing: ‘A false pretense is such a fraudulent rep- 
resentation of an existing or past fact by one who 
knows it not to be true, as is adapted to induce 
the person to whom it is made to part with some- 
thing of value.’ 2 Bish. Cr. Law, §415. In Meg. 
v. Evans, 8 Cox C. C. 257, note to Bish. Cr. Law, 
285, it is said: ‘Had the prisoner represented the 
note to be of five pounds value, when she knew it 
was not of that value, and the jury had found the 
false pretense, and that the note was of less value 
than five pounds to her knowledge, it would have 
been sufficient to sustain a verdict of guilty.’ In 
Commonwealth v. Stone, 4 Metc. 43, the Supreme 
Court of Massachusetts held that the passing of a 
bill of a broken bank at its nominal value by one 
who represents it to be of such value, yet knows it 
to be nearly if not quite worthless, is an indictable 
pretense under the statute, although the bill may 
be of some value. ‘A representation that a horse 
is sound, by one who knows it not to be true, is 
within the statute, and is indictable.’ State v. 
Stanley, 64 Me. 157.” To the same effect, Watson v. 
People, 87 N. Y. 561; 8. C., 41 Am. Rep. 397. “ The 
doctrine in the language of Russell, that the pre- 
tense ‘need not be such an artificial device as will 
impose upon a man of ordinary caution is fully es- 
tablished, at least in the English courts. And the 
pretense need not be such as cannot be guarded 
against by common prudence.’ 2 Bish, Cr. Law, 
§ 436. ‘It is substantially settled that any false rep- 
resentation, extending beyond mere opinion, con- 
cerning the quality, value, nature or other incident 
of an article offered for sale, whereby a purchaser 
relying on the representation is defrauded, is a vio- 
lation of these statutes.’ Id., § 447. ‘A mere 
opinion is not a false pretense, but any statement 
of a present or past fact is, if false.’ Id., § 454. 
There need be only one false pretense, and al- 
though several are set out in an indictment, yet if 
any one of them is proved, being such as truly 
amounts in law to false pretense, the indictment is 
sustained.’ Id., § 418. A false representation 
that one Conlin was a liquor dealer, doing business 
as such in Boston, was held to be within the stat- 
ute. Commonwealth v. Stevenson, 127 Mass. 449.” 
See also Higler v. People, 44 Mich. 299; 8. C., 38 
Am. Rep. 267, where the representation was of being 
a ‘* storekeeper.” 


In Farrell v. Cook, Supreme Court of Nebraska, 
September, 1884, 18 Rep. 727, an injunction was 
granted against the use and occupation of premises 
as a place for putting jacks and stallions to mares, 
in full view of plaintiff’s dwelling, and to the 
great inconvenience and discomfort of the plaint- 
iff and his family. The court said: ‘‘A nuisance 
may be defined as whatever is injurious, offensive 
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to the senses, indecent or an obstruction to the free 
use of property, so as materially to interfere with 
the comfortable enjoyment of life or property. 
Regina v. Grey, 4 Fost. & F. 73; State v. Purse, 4 
McCord, 472; Nolin v. Mayor, 4 Yerg. 163; Pick- 
ard v. Collins, 23 Barb. 444-453; Hackney v. State, 
8 Ind. 494; State v. Taylor, 29 id. 517; 4 Wait Act. 
& Def. 727. Itis any thing that unlawfully work- 
eth hurt, inconvenience or damage. 3 BI. Com. 5, 
216; 2 Bouv. Law Dict. 245; Commonwealth v. R. 
0o., 14 Gray, 93; Coker v. Birge, 9 Ga. 425. Itisa 
term applied to that class of wrongs that arise from 
the unreasonable or unlawful use by a person of his 
own property, real or personal, or from his own 
improper, indecent or unlawful personal conduct, 
working an obstruction of or injury to the right of 
another, or of the public, and producing such ma- 
terial annoyance, inconvenience, discomfort or hurt, 
that the law will presume a consequent damage. 
Wood Nuis., § 1. There must not only be a viola- 
tion of a right, but an essential inconvenience, an- 
noyance or discomfort must result therefrom. Id., 
§ 9. <A party is entitled to free use and enjoyment 
of his own property, but he must so use it as not to 
interfere with the rights of others. Enjoy your 
property in such a manner as not to injure that of 
another person, is the maxim of the law. That 
the plaintiff in error has violated this rule is clearly 
shown by the petition, and also that the defendant 
in error has sustained special injury by such viola- 
tion. In Hayden v. Tucker, 37 Mo. 214, it was held 
that the keeping and standing of jacks and stal- 
lions within the immediate view of a private dwel- 
ling was a nuisance. So too the keeping of a 
brothel near one’s dwelling. Hamilton v. Whitridge, 
11 Md. 128. We have no doubt that the plaintiff 
below is entitled to an injunction as prayed for in 
his petition.” See Anderson v. Doty, 33 Hun, 160; 
ante, 823; Marsan v. French, 61 Tex. 178; 8S. C., 48 
Am. Rep. 272, and note, 274. 


In Simmerman v. State, Nebraska Supreme Court, 
Nov. 18, 1884, 21 N. W. Rep. 387, a murder case, the 
prisoner, being convicted, complained of miscon- 
duct of the district attorney in speaking of the 
plaintiff to the jury as “‘ Billy the Kid, or Jesse 
James sort of a cow-boy.”” The court said: “ The 
plaintiff in his testimony had freely stated that he 
had been tending stock in New Mexico and on the 
plains; that he carried two revolvers and a butcher- 
knife; and that his companion, Belmont, carried 
four revolvers. It is also apparent that the plaint- 
iff displayed his weapons with something approach- 
ing braggadocio; and in fact by his conduct justi- 
fied the district attorney in speaking of him in the 
way he did. Peaceable and law-abiding men do 
not find it necessary, in a peaceable community, to 
load themselves down with deadly weapons, and 
their conduct is open to criticism when they do so. 
There was no error therefore in using the words 
complained of.” A very full collection of authori- 


ties on improper comments of counsel will be found 
in a note in 48 Am. Rep. 336, now in press. 


In Commonwealth v. Keeper of County Prison, 
Pennsylvania Quarter Sessions, March 28, 1884, 15 
W. N. C. 282, it was held that obtaining money 
upon a false representation that the party obtaining 
it can produce the spirits of deceased persons, etc., 
is punishable under the statute against false pre- 
tenses. The court said: ‘‘It has been held in 
England, under a statute similar to our own, that a 
defendant falsely pretending that he had power to 
communicate with the spirits of deceased persons, 
and that he could cause such spirits to be present 
in a material form, and play upon musical instru- 
ments, made a pretension of existing facts, and 
that obtaining money on such pretenses came 
within the statute against false pretenses. Regina 
v. Lawrence, 36 L. T.(N. 8.) 404; Regina v. Giles, 11 
id. 648. Although the fraudulent misrepresenta- 
tion of an existing fact was accompanied by an ex- 
ecutory promise to do something at a future period, 
it was none the lessa false pretense. Regina v. West, 
8 Cox C. C. 12; Regina v. Jennison, 9 id. 158. The 
lady who testified in this case paid her money on 
the faith of the representations of the relators, 
which proved to be false, and thus we have a clear 
case of obtaining money by false pretenses.” See 
Bowen vy. State, 9 Baxt. 45; S. C., 40 Am. Rep. 71, 
and note, 75. 





LAWRENCE’S INTERNATIONAL LA W.* 
HESE essays contain a great deal of matter in- 
teresting to Americans, and for that matter 
interesting to thoughtful people of all civilized 
countries. The first essay in the series, ‘‘ Is there 
a True International Law,” denotes the growing 
interest in those rules which are assumed to gov- 
ern the external relations of the great powers. 
Modern science and commerce have done and are 
doing much to neutralize ancient conceptions of 
government, and to compel nations to adopt com- 
mon principles of external action. Professor Law- 
rence discusses the nature of these rules, and pro- 
pounds, in substance, the always interesting ques- 
tion, do these rules of international action respond 
to those conceptions of law formulated by Austin 
and the analytical jurists? Answering this self- 
propounded question in the negative, he then seeks 
to show that these international rules are neverthe- 
less entitled to be regarded as laws — not rules. 
We quite agree in this conclusion, but we are not 
prepared to agree with Professor Lawrence that 
Bantham and Austin fell into great error in their 
definitions of positive law. External positive law, 
as we prefer to call international law, is one thing 
and modern internal positive law is a very distinct 





* Essays on Some Disputed Questions in Modern Interna- 
tional Law. By T. J. Lawrence, M. A., L.L.M., Cambridge. 
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thing from the archaic institution which did duty 
for positive law at the epochs portrayed by Sir 
Henry Maine. Why not concede that the analyses of 
these different writers are not of universal applica- 
tion, but relate to different spheres? This done, 
the differentia of the definitions are sufficiently 
noted without convicting any body of error. We 
observe that nearly all the late international law- 
yers and text-writers seem to think it incumbent 
on them to attribute the force of law to custom, 
and to exaggerate the importance of Sir Henry 
Maine’s critique that Austin’s definition of law 
fails to take into consideration very archaic socie- 
ties where custom had certain concomitants of law. 
But this was no discovery of the greater compara- 
tive jurist. Cicero in his too little read Treatise on 
the Law noted the same phenomenon, * * * 
tumen erunt fere in more maiorum qui tum ut lex 
valebat. (Lib. II, cap. 10, f. 20.) 

Where is the necessity then of postulating that 
custom is law in order to build up a true interna- 
tional law ? Custom may not be /ea, and yet the 
law of nations may have a veritable existence. 
We think that it has, and that Mr. Justice Stephen 
and other English lawyers fail to treat it with 
enough deference in the positions cited by Profes- 
sor Lawrence. But until the late Oxford revival 
English lawyers have not been strong on interna- 
tional law. There is a large hiatus between Sel- 


den’s Mare Clausum and such writers as Westlake, 
Hall and Twiss, not forgetting Lord Stowell. 


Positive external law of nations, as we prefer to 
designate that part of the code which is of univer- 
sal operation, is positive law enforced by the great 
modern amphictyonic council. There the resem- 
blance of the law of nations to internal positive 
law of a particular State stops. The shadowy 
border land between ethics and law is only law in 
posse, whether it lies in the domain of the interna- 
tional lawyers or in that of the municipal lawyers. 
It is no more law in the one case than in the other. 
The difficulty with Professor Lawrence — one com- 
mon to most of the late writers on international 
law —is that he overstates his case; he claims 
too much for the institutes of his science, and 
is unwilling to recognize that the law of na- 
tions is yet in embryo. In two more centuries, 
such as the nineteenth, the international lawyers 
will no doubt fill a proud place in the administra- 
tion of law, for the importance of their vocations 
will increase with the never-ending advance of 
science, which goes hand in hand with commerce. 
But Professor Lawrence fails less in this respect 
than do others of his school. 

The essay on the Suez canal becomes of interest 
here as the Isthmus canals approach completion, 
for it may be assumed that a canon of international 
jurisprudence relating to the former will some day 
be affirmed by the European powers, to be of uni- 
versal operation. Our National embarrassment is 
that we have been excluded by our continental pol- 
icy from aiding to formulate these canons, and will 





therefore have to contend that they are not res 
adjudicate. 

It is the paper on the Panama canal, and 
the Clayton-Bulwer treaty which has the most 
direct interest for us on this side of the water. 
The history of the treaty is first given from the 
British point of view. Then the several conten- 
tions of the signatory powers, and in the course of 
this discussion considerable insight into recent 
British criticisms of Mr. Blaine’s supposed policy 
is afforded. The means which the author suggests 
for the neutralization of the canal are set out at 
length. Much stress is laid upon what was un- 
questionably Mr. Evarts’ unfortunate mistake in 
assenting to the Egyptian law of liquidation, with 
the effect of permitting us to conclude that consid- 
erable, or busy lawyers, are not always the best 
prime ministers of a great continental power. All 
the author’s ingenuity is brought to bear on his ar- 
gument, and while it contains plenty of food for 
discussion we prefer not to review at the present 
time the various positions urged. Before long 
much more will be written on this subject, and 
then the mere spectator will be better able to draw 
for himself correct conclusions. One thing we do 
however desire to notice, and that emphatically; 
it is that our distinguished friend, Commander 
Goodrich, U. 8. N., overstepped the bounds of mili- 
tary criticism when he touched in his late book on 
the propriety of the British occupation of the Suez 
canal. Soldiers and sailors of all nations think 
much alike, and are hardly authority on interna- 
tional law, which is founded on that rock — peace 
to all men. 

Of all the essays in‘this volume we prefer that on 
the Work of Grotius. The setting is a good pic- 
ture of Grotius’ historical environment, and the 
reasons why his utterances were immediately po- 
tent among nations. This essay also indicates 
briefly, but sufficiently, the influence of the Stoic 
philosophy on the Roman ius gentium, and the nat- 
ural confusion of ius naturale with ius gentiwm, an 
error which greatly influenced the founders of the 
modern law of nations. It may be thought that 
this paper will have only a special interest to the 
international lawyers, but this is erroneous. The 
law of nations possesses a singular interest 
to our own jurisprudence in New York. The 
struggle of feudality with the ius naturale tinges 
our entire colonial epoch, during which the founda- 
tions of our jurisprudence and government were 
laid. When acomplete history of American law 
comes to be written the influence of the so-called 
“Jaw of nature” will have to be profoundly consid- 
ered, for it plays a great role in the destruction of 
the feudal system which our English princes at one 
time struggled to perpetuate among us. In short, 
the thinking municipal lawyer who glances observ- 
edly through this volume will find much suggested, 
much to ponder over in the enlarged horizon it pre- 
sents to him. 

The little volume is well done, well printed, and 
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an agreeable variation from the ponderous tomes 
which formerly were thought appropriate to 
weighty subjects. It is in such little volumes — 
libelli they may be called— that the best modern 
thought finds its fittest medium of expression, and 
they foreshadow the day when law shall be no lon- 
geralaw of technicalities, but as it was in the 
best days of Rome, a science and a part of the com- 
plement of every gentleman’s and every scholar’s 
education. We may close our little notice of this 
book with the hope of its author repeated, tha: 
some day the evolution of juristic science will lead 
to perpetual peace. 
—__-+> 
BAILMENT—WAREHOUSEMAN—COMMINGLING 
GRAIN—NEGLIGENCE 


SUPREME COURT OF INDIANA, MAY TERM, 1884. 


Rice vy. Nrxon.* 


Where a warehouseman receives grain to be stored for the 
owner, and places it in a common bin with his own or that 
received from other depositors, and sells from this recep- 
tacle, retaining always suflicient to supply each owner, the 
contract continues one of bailment, and the warehouse- 
man is not liable for a loss resulting from an accidental 
fire not attributable to his wrong or negligence. 


| eaten the Fountain Circuit Court 


J. 8. Nave, B. F. Hegler, W. S. Potter and A. A. 
Rice, for appellants. 


T. F. Davidson, for appellee. 


Euuiott, C. J. The appellee was a warehouseman 
and it was his custom to receive wheat on deposit, and 
to place itin a common bin with wheat bought by 
him, and it was also his custom to sell wheat from 
this bin, but of this custom the appellants had no 
knowledge. In August, 1882, the appellant, Victoria 
Rice, deposited with the appellee 210 bushels of wheat; 
this was thrown into the common bin iu accordance 
with the custom of the appellee, and with it was min- 
gled wheat bought by him and wheat stored by other 
depositors, and from this bin wheat was sold from 
time to time, but there was alwaysin the bin wheat 
enough to supply all depositors, and at any time be- 
fore the destruction of the warehouse by an accident- 
al fire the appellant could have received from the bin 
allthe wheat she had deposited. Some time after the 
storage of the wheat the warehouse and all its contents 
were destroyed by fire, but the fire was not attributa- 
ble to the wrong or negligence of the appellee. Node- 
mand was made for the wheat until after its destruc- 
tion. The wheat was stored with the appellee, and 
there was no agreement that the bailor should have an 
option to demand the grain or its valuein money. 

There are cases in which the bailee is responsible for 
the loss of goods where he commingles them with his 
own, but this principle does not apply where a ware- 
houseman receives grain to be stored for the owner. 
Articles of such a character can be separated by meas- 
urement, and no injury results to the owner from the 
act of the warehouseman in mingling them with like 
articles of his own. 

This doctrine is older at least than Lupton v. White, 
15 Ves. Jr. 432, for there Lord Eldon said: ‘‘ What are 
the cases in the old law of a mixture of corn or flour? 
If one man mixes his corn or flour with that of an. 
other, and they were of equal value, the latter must 
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have the given quantity; but if articles of different 
value are mixed, producing athird value, the aggre- 
gate of both, and through the fault of the person mix- 
ing them the other party cannot tell what was the 
original value of his property, he must have the 
whole.” Chancellor Kent takes a like view of the 
question, and his last editor, Judge Holmes, cites a 
great many cases uponthe subject. 2 Kent Com. (12th 
ed.) 365, 590. This is the view taken by the text- 
writers and courts generally in cases where the de- 
posit is made with a warehouseman. Story Bail., §40; 
Bis.& Sim. Law of Prod. Ex.,§ 152; 2 Schouler Pers. Prop. 
46; 6 Am. Law Rev.457; 2 Black.Com. (Cooley’s ed.) 404, 
note. There is however, as shown by the cases cited, 
some conflict of opinion, but as said in a late work, 
the great weight of authority is that the contract is 
one of bailment, and not of sale, the warehouseman 
and the depositor becoming owners as tenants in com- 
mon. Bis. & Sim. Law of Prod. Ex., § 154, auth. note 9. 

To the authorities cited by the authors referred to 
may be added Ledyard v. Hibbard, 48 Mich. 421; 8.C., 
42 Am. Rep. 474; Nelson v. Brown, 44 Lowa, 455; Seax- 
ton v. Graham, 53 id. 181; Nelson v. Brown, id. 555; 
Ironsy. Kentner, 51 id. 88; 8S. C., 33 Am. Rep. 119, 
where the rule is carried much farther than is neces- 
sary in the present instance. The rule which we ac- 
cept as the true one is required by the commercial in- 
terests of the country, and isin harmony with the car- 
dinal principle that the intention of contracting par- 
ties is always to be given effect. It is not unknown to 
us, nor can it be unknown to any court, for it is a mat- 
ter of great public notoriety and concern, that a vast 
part of the grain business of the country is conducted 
through the medium of elevators and warehouses, and 
it cannot be presumed that warehousemen in receiv- 
ing grain for storage, or depositors in intrusting it to 
them for that purpose, intended or expected that each 
lot, whether of many thousand bushels or of a few 
hundred, should be placed in separate receptacles; on 
the contrary, the course of business in this great 
branch of commerce, made known to us as a matter of 
public knowledge and by the decisions of the courts of 
the land, leads to the presumption that both the ware- 
houseman and the depositor intended that the grain 
should be placed in a common receptacle and treated 
as common property. This rule secures to the deposi- 
tor all that in justice he can ask, namely, that his 
grain shall be ready for him in kind and quantity 
whenever he demandsit. Any other rule would im- 
pede the free course of commerce, and render it prac- 
tically impossible to handle ourimmense crops. It is 
reasonable to presume that the warehouseman and his 
depositor did not intend that the course of business 
should be interrupted, and that they did not intend 
that the almost impossible thing of keeping each lot, 
small or great, apart from the common mass should be 
done by the warehouseman. If the warehouseman is 
not bound to place grain in a separate place for each 
depositor, then the fact that he puts itin a common 
receptacle with grain of his own and that of other de- 
positors, does not make hima purchaser, and if he is 
not a purchaser then he is a bailee. In all matters of 
contract the intention of the parties gives character 
and effect to the transaction, and in such a case as this 
the circumstances declare that the intention was to 
make a contract of bailment and not a contract of 
sale. The duties, rights and abilities of warehousemen 
are prescribed by the law as declared by the courts and 
the Legislature, and as matter of lawit is known to 
us that a warehouseman, by placing grain received 
from a depositor in a common receptacle, and treating 
it as the usages of trade warrant, does not become the 
buyer of thegrain, unless indeed there is some stipu- 
lation in the contract imposing that character upon 
him. 
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The cases in our own reports, cited by counsel for 
the appellants, do not oppose the conclusion here 
reached. In Pribble v. Kent, 10 Ind. 825, the defend- 
ants received of the plaintiff 132 bushels of wheat, and 
on demand failed to deliver the grain, and it was held 
that an action would lie, but the contract was held to 
be one of bailment and not of sale. Itis plain there- 
fore that in the case cited there was no such ruling as 
that asked by the appellants in the present case; on 
the contrary, the ruling overturns their theory. 

In Ewing v. French, 1 Blackf. 353, and Carlisle v. 
Wallace, 12 Ind. 252, the wheat was delivered to a mil- 
ler to be ground into flour, and this was held to be a 
sale, on the ground that the character of the article 
was to be entirely changed, and a new and different 
article was to be given by the miller to his customerin 
return for the wheat. Inthe last of the cases cited 
the option of demanding wheat, flour or money was 
vested in the depositor, so that he had the option of 
making the contract one of bailment or one of sale, 
and he exercised that option by treating the transac- 
tionasasale. In the case under examination there 
was no option, for it is expressly found that the wheat 
was received by the warehouseman for storage. The 
case of Ashby v. West, 3 Ind. 170, holds that one who 
delivers wheat to be manufactured into flour is the 
owner of the flour, and may maintain replevin, the 
court saying: ‘*,We are clearly of the opinion that that 
coutract is one of bailment, and not of sale,” and this 
is against the contention of the appellants. 

In deciding that the contract was one of bailment, 
and not of sale, we determine the only debatable ques- 
tion in the case, for it has been long settled that where 
property in the custody ofa bailee is destroyed by an 
accidental fire, and there has been no fault or negli- 
gence on his part, he is not liable. 

We have examined the rulings on the demurrers to 
the answers and think they were correct, but if we 
were wrong in this there could be no reversal, because 
the special finding clearly shows the ground on which 
the judgment rests, and from thisit appears that if the 
rulings were erroneous the errors were harmless. 

Judgment affirmed. 


(Note.—See 10 Am. Rep. 581; 74 Ill. 213; 42 Iowa, 
38. A warehouseman is liable for the negligent injury 
of goods stored with him for hire, though it appear 
that after the happening of the injury the goods were 
destroyed without his fault, and that they must have 
been so destroyed, even if no damage had previously 
occurred. Powers v. Mitchell, 3 Hill, 545.—Ep.] 


—_—__._________. 


CONSTITUTIONAL LAW — INTER-STATE COM- 
MERCE—POWERS OF CONGRESS. 


KANSAS SUPREME COURT, NOVEMBER 28, 1894. 


Harpy v. ATCHISON, TOPEKA & SANTA FE R. Co.* 


Under article 1, section 8 of the Constitution of the United 
States, the power of Congress to regulate commerce 
among the States—inter-State commerce—which consists, 
among other things, in the transportation of goods from 
one State to another, is exclusive. 

The fact that Congress has not seen fit to prescribe any speci- 
fic rules to control or regulate the transportation of goods 
from a place in one State to a place in another—inter- 
State commerce—does not empower the States of the 
Union to regulate such commerce. Its inaction on the 
subject, when considered with reference to its other leg- 
islation, is equivalent to a declaration that inter-State 
commerce shall be free and untrammeled. 





*To appear in 32 Kansas Reports. 





Query: Has not Congress legislated upon inter-State com- 
merce by the act of June 15, 1866, authorizing all railroad 
companies to transport passengers and freight from 
State to Stateand empowering them to receive and ac- 
cept compensation therefor? Rey. Stat. of United States 
(1879), § 5258. 

Section 57, chapter 23, Comp. Laws of 1878, known as the 
* Maximum Freight Rate Law ”’ of 1868, had no applica- 
tion to fixor limit the charges for transportation of 
freight from another State into this State, because if it 
was intended to apply to such inter-State commerce, it 
was in violation of article 1, section 8 of the Constitution 
of the United States, and therefore void. 


RROR from Reno county District Court. The 
opinion of the court sufficiently states the case. 


James McKinstry, for plaintiff in error. 


A. A. Hurd, Robert Dunlap and John Reid, for de- 
fendant in error. 


Horton, C. J. It appears from the agreed state- 
ment of facts that while the Maximum Freight Rate 
Law of 1868 was in forcein this State, the goods and 
merchandise mentioned in plaintiff's bill of particu- 
lars were shipped from St. Louis, Mo., under a con- 
tract made there for transporting the same from St. 
Louis, Mo., to Hutchinson, Kans., upon the usual 
through rates charged upon such class of goods; that 
on the shipments of the goods only one receipt or 
bill of lading was issued to the plaintiff; that the 
through rate for the freight charged and collected was 
in every instance the same as charged by mutual ar- 
rangements of all the railroads connecting with the 
defendant’s railroad for similar shipments from St. 
Louis to Hutchinson; that in the division of the freight 
among the railroad companies transporting the goods, 
the Atchison, Topeka & Santa Fe Railroad Company 
received an amount thereof in excess of its ordinary 
local freight rates, and an amount in excess of that 
authorized by the Maximum Freight Rate Law of 
Kansas at thattime in force. § 57, ch. 23, Comp. Laws 
of 1879. 

Plaintiff claims to recover the alleged overcharges 
paid by him for the transportation of his goods. It is 
admitted, if he is entitled to recover any thingy, he 
shall recover an amount equal to that received by the 
defendant or its proportion of the through rate on the 
shipments, less the amount of its local rates from the 
point where the goods and merchandise were deliv- 
ered to it by the connecting line to Hutchinson. 

On the part of the railroad company it is contended 
that §57, ch. 23, Comp. Laws of 1879, had no applica- 
tion to the transportation of freight from another 
State into this State. 

Section 57 is as follows: ‘ Every such railway shall 
arrange and classify all property usually carried by 
them over their roads, and shall affix thereto the 
rates respectively at which the same shall be trans- 
ported between the several stations, or points of con- 
nection or intersection of other roads, which rate 
shall be per one hundred pounds, and shall not ex- 
ceed, for distance less than fifty miles, twenty cents 
per ton per mile, fifteen cents per ton forsecond class, 
and ten cents per mile per ton for third class articles; 
for distances of fifty miles and over, but less than one 
hundred miles, fifteen cents per ton per mile for sec- 
ond class, and seven cents per mile for third class arti- 
cles; for distances of one bundred miles or more, ten 
cents per mile per ton for first class, eight cents per 
ton per mile for second class, and five cents per ton 
per mile for third or other classes.” 

The contention is that any statute fixing or limit- 
ing the charges for transportation of goods from a 
place in one State to a place in another is an attempt 
to regulate commerce between the States, and that 
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such a statute is invalid as a regulation of inter-State 
commerce. In support of this it is asserted that the 
exclusive right to regulate inter-State commerce is ex- 
pressly confided by the Constitution of the United 
States to Congress by article 1, section 8, which de- 
clares, that ‘‘the Congress shall have power * * * 
to regulate commerce with foreign nutions, and among 
the several States, and[with the Indian tribes.” 

The Federal courts have established that the trans- 
portation of merchandise from place to place by rail- 
road is commerce; that the transportation of mer- 
chandise from a place in one State to a place in another 
is commerce among the States, or inter-State com- 
merce; that to fix or limit the charges for such trans- 
portation is to regulate commerce; that a statute fix- 
ing or limiting such charges for transportation from 
places in one State to places in anotheris a regulation 
ofcommerce among the States; that the power to 
regulate such commerce is vested by the Constitution 
of the United States in Congress. Keiser v. Ill. Cent. 
R. Co., 16 Am. & Eng. R. Cas. 40; Louisville & N. R. 
Co. v. Railroad Com. of Tenn., id. 1; Carton v. Il. 
Cent.R.Co., 59 Iowa, 148; 6 Am.& Eng.Cas.317, and the 
authorities there cited. 

The debatable question is, how far this power is con- 
current. Maya State act until its legislation is super- 
seded or interfered with by Congress? In other 
words, may Kansas control or regulate, within its 
limits, the charges for transportation of goods shipped 
from another State, undera contract made in that 
State, to a place in this State? We suppose it will be 
conceded that Kansas can pass no law which seeks to 
fix or limit the charges for the carriage of goods over 
the lines of its railroads which pass over its territory, 
but neither originate nor terminate within it, as for 
instance, goods passing from Missouri to Colorado, 
Texas or New Mexico. We suppose it will be con- 
ceded also that itis beyond the power of Kansas to 
fix the whole charge for the carriage of goods from a 
point in the State toa point in another. This would 
be an attempt to give our laws an extra-territorial 
force. If however the power of Congress to regulate 
commerce among the States—inter-State commerce— 
which consists, among other things, in the carriage of 
persons and the transportation of goods from one 
State to another, is exclusive, then section 57 could 
not fixor limit the charges in controversy. This 
question is one upon which the decisions of the Su- 
preme Court of the United States are final. We shall 
therefore refer to the more important of those adjudi- 
cations. 

In Crandall v. State of Nevada,6 Wall. 35,a statute of 
Nevada, which in effect laid a tax upon every travel- 
ler passing through or beyond its territorial limits, 
was adjudged to be invalid, but not on the ground 
that it was a regulation of inter-State commerce. 
Chief Justice Chase and Mr. Justice Clifford dissented 
from this conclusion, and pronounced the act to bea 
regulation of inter-State commerce exclusively within 
the jurisdiction of Congress. 

In the case of the State Freight Tax,15 Wall. 232, a 
statute of Pennsylvania, which in effect, laid a tax 
upon all freight taken up within the State and car- 
ried out of it, or taken up without and brought within 
it by any railway, was adjudged to be void. The de- 
cision was placed solely upon the ground that the law 
was a regulation of commerce among the States and 
was invalid, altbough Congress had never legislated in 
reference to the same subject-matter. Mr. Justice 
Strong, in delivering the opinion, said: ‘‘The tax 
upon freight transported from State to State is a regu- 
lation of inter-State transportation, and therefore a 
regulation of commerce among the States. It is a rule 
prescribed for the transporter by which he is to be 
controlled in bringing the subjects of commerce into 





a State and in taking them out. * * * If then thig 
is the tax upon freight carried between States anda 
tax, because of its transportation, and if such tax is in 
effect a regulation of inter-State commerce, the con- 
clusion seems to be inevitable that it is in conflict with 
the Constitution of the United State. It is not neces- 
sary to the present case to go at large into the much 
debated question, whetherthe power given to Con- 
gress by the Constitution to regulate commerce among 
the States is exclusive. In the earlier decisions of 
this court, it was stated to have been so entirely 
vested in Congress that no part of it can be exercised 
by aState. It has no doubt often been argued and 
sometimes intimated by the court that so far as Con- 
gress had not legislated on the subject, the States may 
legislate respecting inter-State commerce; yet if they 
can, why may they not add regulations to commerce 
with foreign nations beyond those made by Congress,if 
not inconsistent with them? For the power over both 
foreign and inter-State commerce is conferred upon 
the Federal Legislature by the same words, and cer- 
tainly it has never yet been decided by this court that 
the power to regulate inter-State, as well as foreign 
commerce, is not exclusively in Congress. * * * 
Inter-State transportation of passengers is beyond the 
reach of a State Legislature. * * * Merchandise is 
asubject of commerce; transportation is essential to 
commerce; and every burden laid upon it is, pro tanto, 
arestriction. Whatever therefore may be the true 
doctrine respecting the-exclusiveness of the power 
vested in Congress to regulate commerce among the 
States, we regard it as established that no State can 
impose a tax upon freight transported from State to 
State, or upon the transporter because of such trans- 
portation.” 

In Welton v. State of Missouri, 91 U. 8. 275, Mr. Jus- 
tice Field said: ‘It will not be denied that that por- 
tion of commerce with foreign countries and between 
the States which consists in the transportation and 
exchange of commodities is of national importance 
and admits and requires uniformity of regulation. 
The very object of investing this power in the general 
government was to insure this uniformity against dis- 
criminating State legislation. * * * The fact that 
Congress has not seen fit to prescribe any specific 
rules to govern inter-State commerce does not affect 
the question. Itsinaction on this subject, when con- 
sidered with reference to its legislation with respect 
to foreign commerce, is equivalent to a declaration 
that inter-State commerce shall be free and untram- 
meled.”’ 

In Railroad Co. v. Husen, 95 U.S. 465, Mr. Justice 
Strong said: ‘* Whatever may be the power of a State 
over commerce that is completely internal, it can no 
more prohibit or regulate that which is inter-State 
than that which is with foreign nations. Power over 
one is given by the Constitution of the United States 
to Congress in the same words in which it is given 
over the other, and in both cases itis necessarily ex- 
clusive. That the transportation of property from 
one State to another isa branch of inter-State com- 
merce is undeniable, and no attempt has been made 
in this case to deny it. * * * This court has here- 
tofore stated that inter-State transportation of pas- 
aengers is beyond the reach of a State Legislature, and 
if as we have held State taxation of persons passing 
from one State to another, ora State tax upon inter- 
State transportation of passengers is prohibited by the 
Constitution because a burden upon it, a fortiori, if 
possible is a State tax upon the carriage of merchan- 
dise from State to State. Transportation is essential 
to commerce, or rather it is commerce itself, and every 
obstacle to it, or burden laid upon it by legislative au- 
thority, is regulation.” 

In Hall vy. DeCuir, 95 U.S. 485, Chief Justice Waite 
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said: ‘‘Wethink it may safely be said that State 
legislation which seeks to impose a direct burden upon 
inter-State commerce, or to interfere directly with its 
freedom, does encrvach upon the exclusive power of 
Congress. * * * Ifeach State was at liberty to 
regulate the conduct of carriers while within its juris- 
diction, the confusion likely to follow could not but 
be productive of great inconvenience and unnecessary 
hardship. Each State could provide for its own pas- 
sengers and regulate the transportation of its own 
freight, regardless of the interest of others. Nay 
more, it could prescribe rules by which a carrier must 
be governed within the State in respect to passengers 
and property brought from without. On one side of 
the river or its tributaries he might be required to ob- 
serve one set of rules, and on the other another. Com- 
merce cannot flourish in the midst of such embarrass- 
ments.” 

In Telegraph Co. v. Texas, 105 U. S. 460, Chief Jus- 
tice Waite said: “A telegraph company occupies the 
same relation to commerceas acarrier of messages 
that a railroad company does as a carrier of goods. 
Both companies are instruments of commerce and 
their business is commerce itself. * * * A specific 
tax on each message, so far as it operates on private 
messages sent out of the State,isa regulation of foreign 
and inter-State commerce aud beyoud the power of 
the State.”’ 

In Steamship Co. v. Board of Railroad Commission- 
ers, 18 Fed. Rep. 10, Mr. Justice Field said: ‘It was 
avone time a subject of much discussion and some 
disagreement among judges whether the power con- 
ferred upon Congress to regulate commerce is exclu- 
sive in its character, or concurrent with that of the 
States. By recent decisions, this question has been 
put atrest. When the subject upon which Congress 
can act under this power is national in its character 
and admitsand requires uniformity of regulation af- 
fecting alike all the States, then the power is in its na- 
ture exclusive; but when the subject upon which ‘the 
power is to act is local inits operation, then the power 
of the State is so far concurrent that its action is per- 
missible until Congress interferes and takes control of 
the subject. Of the former class is all that portion of 
commerce with foreign countries and among the 
States, which consists in the carriage of persons and 
the transportation, purchase, sale and exchange of 
commodities. From necessity there can be but one 
rule in such cases for all the States, and the only 
power competent to prescribe a uniform rule is one 
which can act for the whole country. Its inaction in 
such cases is therefore an equivalent to a declaration 
that such commerce shall be free from State interfer- 
ence.” See also Pullman Southern Car Co. v. Nolan, 
C. L. J., Vol. 19, 369; Gibbons v. Ogden, 9 Wheat. 1; 
The Daniel Ball, 10 Wall. 565; City of Council Bluffs v. 
Railroad Co., 45 Iowa, 338; Pussenger cases,7 How. 283; 
State of Penn. v. Wheeling Bridge Co., 18 id. 481; 
Covley v. Board of Wardens, 12 id. 299; Gilman v. 
Philadelphia, 3 Wall. 713. 

From these authorities and the cases therein cited 
we think it is conclusively settled that the portion of 
either inter-State or foreign commerce which consists 
in transit or traffic, including transportation in all 
forms, by land or by water, and the purchase, sale, or 
exchange of goods is national and susceptible of a uni- 
form plan of regulation, and is therefore under the 
exclusive control of Congress. Even if Congress has 
not seen fit to prescribe any specific rules to gov- 
ern inter-State commerce, that does not affect the 
question. ‘Its inaction on this subject, when consid- 
ered with reference to its legislation with respect to 
foreign commerce, is equivalent toa declaration that 
inter-State commerce shall be free and untram- 





meled.”’ State v. Saunders, 19 Kans. 127; Welton v. 
Stute of Missouri, supra. 

Our opinion is therefore that section 57, which was 
repealed by the Legislature in 1883, if intended to ap- 
ply to inter-State commerce, was in violation of the 
Constitution of the United States and therefore 
void. 

The conclusion we have reached could not be dis- 
puted were it not for the case of Peik v. Chicago & N. 
W. R. Co., 94 U. S. 164, and the language of the court 
in State v. Munn, id. 133; and Railroad Co. v. Iowa, 
id. 155. We confess it is difficult to reconcile these 
three cases with the principles which have been set- 
tled by the prior and subsequent course of decision of 
the United States Supreme Court, if they decide that 
until Congress acts in reference to inter-State com- 
merce, the Legislature of a State may regulate the 
transportation of freight and passengers among the 
States. These cases were decided in 1876, and the 
opinion in the Peik case was delivered by Chief Jus- 
tice Waite; yet in the case of Hall v. DeCuir, supra, 
decided the next year,1877, the chief justice quotes ap- 
provingly what was said by Mr. Justice Field, speak- 
ing for the court in Welton v. State of Missouri, 91 U. 
S. 282, that “inaction (by Congress) * * * is 
equivalent to a declaration that inter-State commerce 
shall remain free and untrammeled.” Referring to 
those decisions, the Supreme Court of Iowa in Carton 
v. Rallroud Co., supra, uses the following language: 
“The cases of Stute v. Munn, 94 U. 8.113; Railroad 
Co. v. Iowa, id. 155; and Peik v. C. & N. W. R. Co., id. 
164, do not appear to us to sanction the validity of acts 
of the State Legislature regulating the transportation 
of freight and passengers between the States. They 
merely determine the power of the statutes to fix rea- 
sonable warehouse charges and reasonable charges for 
transportation of freight within the boundaries of the 
States respectively, and that when such power is ex- 
ercised, although it may incidentally affect commerce 
between the States, yet the laws of the States are not 
regulations of inter-State commerce because of such 
incidental results. That it was not intended in those 
cases to approve legislation like that under considera- 
tion in this case it appears to us is conclusively shown 
by the reasoning in the latter cases of Hall v. DeCuir, 
95 U. S. 485; and Railroad Co. v. Husen, id. 465.’’ 

In the case of L. & N. R. Co. v. R. Com. of TJenn., 
supra, Hammond, J., in commenting upon the Peik 
case, says: ‘“‘Inthe Wisconsin case, the next in the 
series of the Granger cases, the court mainly deals 
again with what were evidently considered by all 
more important questions. Circuit Judge Drum- 
mond tells us that question was scarcely argued at all 
in the court below, and evidently it was only incident- 
ally considered in the Supreme Court. 6 Biss. 177. 
The Wisconsin act, unlike ours, contained an excep- 
tion which excluded from its operation all rates of 
charges for “carrying freight which comes from be- 
yond the boundaries of the State and to be carried 
across or through the State.’’ Possibly, notwith- 
standing its terms, the act may have been construed 
within the purview of this exception, not to apply to 
persons and property coming from other States into 
Wisconsin or going from that into other States, 
which was not thought however to be its construc- 
tion in the court below, though the question whether 
it could so apply under the State Freight Taz cases, 
15 Wall. 232, was reserved and not decided in that 
court.”’ 

In the Peik case, the chief justice speaks of the 
power of Wisconsin to regulate its fares, etc., so far as 
they are a domestic concern, even though incidentally 
they may reach beyond the State. Clear'y a statute 
ofthe State prescribing rates of freight for goods, 
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which shall be binding upon the railroad companies 
with respect to goods brought from another State, is a 
regulation of inter-State commerce as much as a law 
imposing a tax upon such goods. Therefore it cannot 
be said that such a statute acts incidentally. It acts 
directly upon a commerce which is inter-State. It 
does not, like laws imposing a tax upon gross receipts 
from traffic, affect such commerce indirectly. It as- 
sumes to regulate and control it as commerce and has 
no other object and desigu. Therefore we cannot say, 
as was stated in the Peik case, that said section 57, if 
intended to apply to inter-State commerce, merely in- 
cidentally affected such commerce. 

We have examined the case of the People v. W., St. 
L. & P. R. Co., 104 lll. 476. That portion of the case 
that is in any way applicable to this is largely based 
upon the construction given by that court to the three 
cases cited, and reported in 94 U. S. Rep. For the 
reasons before stated, we think the Supreme Court of 
the United States never intended to establish the doc- 
trine as broadly as contended in the Illinois case. 

Thus far we have discussed the question presented 
as though Congress had remained entirely passive 
upon the subject. Such however is not the fact. In 
1866 it passed an act authorizing all railroad companies 
to transport passengers and freight from State to 
State, and empowering them to receive and accept 
compeusation therefor. It seemsto us that the ex- 
istence of this statute must be considered in discus- 
sing the power of a State to regulate inter-State com- 
merce. See U.S. Stat. at Large, vol. 14,66; Rev. Stat. 
of U. S. (2d ed. 1878), p. 1017, § 5258. 

If by this statute Congress undertook to legislate 
upon inter-State commerce, the exceptional decisions 
of the United States Supreme Court decided in 1876, 
including the Peik case, do not militate in the slight- 
est degree against the views announced herein. That 
each railroad company in the case before us issued its 
own way-bill to and from the connecting point with 
the defendant, and that each company was liable for 
the loss aud damage occurring on its own road only, 
does not affect the question of inter-State commerce. 
From the time the goods began to be moved from St. 
Louis, Mo., untilthey were delivered at Hutchinson, 
in this State, they were the subject of commerce and 
commerce among the States, and therefore inter-State 
commerce, 

After a careful consideration of the whole record 
and the important questions involved, we decide that 
the plaintiff is not entitled to recover. 

The judgment therefore of the District Court must 
be affirmed. 

All the justices concurring. 


——___>____—- 


SALE—WARRANTY—DUTY OF PURCHASER. 
UNITED STATES CIRCUIT COURT, N. D. NEW YORK. 
JULY, 26, 1884. 


BAGLEY V. CLEVELAND ROLLING MILL Co.* 
manufacturer of steel having in obedience to several 
orders from a customer furnished the latter with steel of 
a certain quality, if upon receipt of a subsequent order 
from the same customer for the same article he supplies 
an inferior quality, he is liable upon his undertaking that 
the steel was of the quality ordered, and such liability 
is not lessened by the fact that the customer did not 
avail himself of his opportunity to test the steel before 
using it. 

If there is a warranty of kind and quality, the purchaser has 
a right to assume the warranty to be true, and therefore 
he may sell with like warranty, and defend suits for the 
breach, and recover of the vendor. 


*S. C.,21 Fed. Rep. 159. 








A’ law. The opinion states the case. 


Charles D. Wright and Francis Kernan, for plaint- 
iffs. 


Levi H. Brown and Beach & Cushing, for defend- 
ant. 

Wauuace, J. If the evidence introduced upon the 
trial of this case was such that it would have been the 
duty of the court to set aside a verdict in favor of the 
defendaut as contrary to evidence, if such verdict had 
been rendered by the jury, then it was the duty cfthe 
court to direct a verdict for the plaintiffs. Randall v. 
B. & O. R. Co., 109 U. 8S. 478; Griggs v. Houston, 104 
id. 553; Herbert v. Butler, 97 id. 319. 

The defendant’s motion for a new trial presents the 
question whether the evidence was such as to require 
the case to be submitted to the jury according to the 
rule stated. The plaintiffs sued to recover damages 
arising from a breach of warranty on the part of the 
defendant. The plaintiffs were manufacturers and 
sellers of vises at Watertown, N. Y.,and the defend- 
ant was a mauufacturer of steel at Cleveland, O. In 
August, 1880, the plaintiffs wrote to defendant, stat- 
ing that they required steel for facing the jaws of the 
vises they were manufacturing, and detailing the 
characteristics which steel should possess for that pur- 
pose, and requesting defendant to send them a sample 
to test. The defendant sent them a sample. It 
proved unsatisfactory, and plaintiffs wrote defend- 
ant again, pointing out the defects, asking for another 
sample, and stating that they could give considerable 
and continuing orders if defendants could furnish a 
satisfactory article. The defendants sent other sam- 
ples. Subsequently the plaintiffs sent several orders 
for lots of steel, accompanied with explanatory sug- 
vestions to defendant,aud defendant sent the lots 
ordered. The correspondence indicates that it was 
contemplated by both parties that plaintiffs should ex- 
periment with these lots, in order to ascertain whether 
the defendant could supply them with the required 
article. October 22, 1880, defendant wrote plaintiffs as 
follows: 

‘We have been trying to get acast of steel out for 
your work, butare so busy that we can’t do any thing 
in way of experimenting, but will send same as before 
ifdesired. If you desire us to send same quality as 
before please reiterate your order.”’ 

October 25th plaintiffs replied to this letter as fol- 
lows: 

“ Yours of 22d at hand. Give us same quality as last 
lot, and send as soon as possible, 500 lbs. 14x, 500 lbs. 
5¢x1, 500 Ibs. 4x1.” 

November 6th plaintiffs wrote defendant again as 
follows: 

“Send us 500Ibs. steel (same quality), ®xlli. We 
are in great need of all stock ordered, and if it proves 
satisfactory on a fair trial hope to give you much 
larger orders.” 

Neither of these orders were filled by defendant, 
owing to defendant’s inability todo so, and Novem- 
ber 20th defendant wrote plaintiffs explaining the 
causes of the delay. November 22d piaintiffs wrote 
defendant, referring to their former orders, and order- 
ing two more lots of 1,000 pounds each. Soon after 
this all the orders were filled by the defendant, and 
afterthey were filled, and prior to March 5, 1881, 
plaintiffs ordered and defendant sent four or five lots 
of steel. March 5, 1881, plaintiffs ordered 2,000 pounds, 
“same quality as last ordered,” which order was filled 
by defendant. March 30, 1881, plaintiffs ordered three 
tons, “same quality as last.’”” This order was filled 
by defendant by a shipment of the quantity, April 
30th. 

All the lots sent by the defendant between Novem- 
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ber 22, 1880, and this last order, including the steel 
sent upon the order of March 5th, proved satisfactory 
to the plaintiffs, but the steel sent to fill the order of 
March 30th proved a failure. Its defects were discov- 
ered before it was used,and May 13th plaintiff wrote to 
defendant as follows: 

“The steel shipped by you April30th is a complete 
failure. You remember we want it for vise jaws, and 
require it to harden and take a temper when heated 
and plunged in water. What you have sent before 
has been good and satisfactory in this respect. We 
have tested some twenty or thirty pieces, and many 
took no temper at all, and some would harden in 
spots and be softin other parts. We have tried it 
faithfully in every way, with no better results. Of 
course we cannot think of using it, as the tempering is 
the last process almost, after all the work is expended 
on the vises. We see no other way than for you to 
duplicate the order with stock that will be right, and 
we return this lot to you.” 

May 17th defendant wrote to plaintiffs: 

‘We have investigated the complaint contained in 
your letter of the 13th against the steel, and find, that 
through a misunderstanding here, we did not send the 
right thing. We have entered a new order and will 
push it as fast as possible. Meanwhile please return 
the lot you have to us.”’ 

May 2ist plaintiffs wrote defendants, stating that 
they had shipped the lot for return, and saying: 

** We trust you will permit no delay in forwarding 
the duplicate order of proper quality. Weare out of 
stock, and many of our men will be idle until it ar- 
rives.”’ 

May 24th defendant filled the order. The lot wasre- 
ceived by plaintiffs, June 1st, and a large part of it was 
used for the vises. Afterit had been used and the 
vises sold, complaints were made by purchasers, and 
upon investigation it was ascertained that the vise 
jaws made from it were too brittle for practical use. 
Thereupon tests were made.of the unused steel, part 
of the lot in question on hand, and it was found 
wholly unfit. These tests were made by taking sam- 
ples of the lot and heating them, and plunging them 
in water, when by filing and by striking them witha 
hammer, it was found they had not tempered, but 
were brittle. Thereupon plaintiffs promptly gave no- 
tice to the defendant, and sent to the defendant sam- 
ples of the steel to test. After a long delay defend- 
ant’s agent wrote to plaintiffs stating that he was sat- 
isfied that defendant could not make steel of the kind 
required for the plaintiff's purposes. 

The damages sustained by plaintiffs in the cost of 
labor and the waste of material employed in the de- 
fective vises, together with interest from the com- 
mencement of the suit, were $3,000. 

The court ruled , as matter of law, that there was an 
agreement on the partof defendant that the steel 
should be of the same quality as the lots that defend- 
ant sent to the plaintiffs between November 22, 1880, 
and the lot sent upon their order of March 30th; that 
there was a breach of this agreement; that the plaint- 
iffs owed no duty to defendant to test the steel before 
using it; and that there was no evidence to author- 
ize the jury to find that the plaintiffs or those in their 
employ discovered the steel to be defective before the 
vises were finished. If these rulings were correct the 
motion for a new trial should be denied. 

There was no conflict of testimony respecting the 
warranty. The plaintiffs’ letter to defendant of 
March 5, 1881, requested the defendant to send steelof 
“*the same quality as last ordered.’”’ The defendant 
sent that lot of steel. March 30th plaintiffs ordered 
three tons more, ‘‘ same quality as last.”” The defend- 
ant undertook to fill that order, but failed for the rea- 
son stated in its letter to plaintiff of May 17th, 








“through a misunderstanding here we did not send 
the right thing.’’ The defendant then made a second 
attempt to fill the order, and this after being advised 
by plaintiffs’ letter of May 13th, what the particular 
defects were, and what use the steel was required for, 
and that the steel sent before was satisfactory. There 
was therefore no room for any possible misconception 
or misunderstanding of the description and quality of 
the steel which the defendant was instructed to send. 
The question then is, did the transaction import an 
undertaking upon the part of the defendant to send 
plaintiffs steel of the quality theretofore sent, and 
found to be satisfactory? 

Although the term *‘ warranty” is used as express- 
ing, in a general sense‘ the nature of the defendant’s 
undertaking, there was no warranty inthe technical 
sense of the term. A warranty is an undertaking 
which, though part of the contract of sale, is collateral 
to the express object of it — a buyer has a right to ex- 
pect an article answering the description in the con- 
tract; but this is not on the ground of warranty, but 
because the seller does not fulfill the contract by giv- 
ing him something different. Abinger, C. B., in Chan- 
ter v. Hopkins, 4 Mees. & W. 399, 404; Martin, B., in 
Azemar v. Casella, L. R.,2 C. P. 677, 699. Such an 
undertaking is usually treated as a warranty, because 
the description of the articleis deemed a representa- 
tion that it answers the description. But where there 
is a collateral representation the rule obtains, that in 
order to constitute a warranty, it must have been in- 
tended as such by the vendor, and understood as such 
by the vendee. 

By assuming to comply with the plaintiffs’ order, the 
defendant undertook to send steel of the same quality 
as that furnished upon their order of March 5th. The 
order of March 30th was the one which defendant as- 
sumed to fill, and called for steel of the same quality 
as sent in response to the orderof March 5th. The 
letters and orders of plaintiffs subsequently were but 
reiterations of the original instruction to send steel of 
the same quality as sent upon the order of March 5th. 
There was nothing for the jury to pass upon, and the 
question was one purely of law, whether defendant 
undertook to furnish plaintiffs with steel like that 
sent pursuant to the former order of March 5th. That 
they did so undertake is perfectly clear. The case, in 
its facts, is almost identical with Gurney v. Atlantic & 
G. W. R., 58 N. Y. 358. The rule that the sense in 
which an affirmation is intended, and whether it was 
understood and relied on asa warranty, are questions 
of fact for the jury, has no application to such a case 
(Wason v. Rowe, 16 Vt. 525), any more than to the 
case where anarticle is sold by a particular descrip- 
tion. Hogins v. Plympton, 11 Pick. 100; Winsor v. 
Lombard, 18 id. 60; Borrekins v. Beran, 3 Rawle, 23; 
Richmond Trading Co. v. Farquar, 8 Blackf. 89; Haw- 
kins v. Pemberton, 51 N. Y. 204; Dounce v. Dow, 64 id. 
411. Where a vendor agreesto fill an order sent for 
an article of a particular quality, his liability is the 
same as when the proposition to sell an article of that 
description comes from him in the first instance; 
he isliable if the goods sent do not correspond 
with the description. Dailey v. Green, 3 Harr. (Pa.) 
118. 

The evidence was so conclusive that there was a 
breach of the undertaking of the defendant, that the 
jury would not have been authorized to draw acon- 
trary inference. If all the steel had been used, 
there might have been a slight question whether or not 
some fault or error in working it had not been com- 
mitted by the plaintiffs, although the testimony in 
their behalf was clear and uncontradicted that they 
used ordinary care in working it; but the tests made 
with the steel which had not been used, the entire ab- 
sence of testimony on the part of the defendant tend- 





THE ALBANY LAW JOURNAL. 








ing to attribute the result to any other causes than the 
defective quality of the article, and defendant's sub- 
sequent implied admission of its defective quality 
left the case of the plaintiffs free from any fair 
doubt. 

If the plaintiffs had a right to rely upon the under- 
taking of the defendant that the steel was of the qual- 
ity ordered, the latter certainly has no right to com- 
plain because the plaintiffs acted upon that assump- 
tiov. If thereis a warranty of kind or quality, the 
purchaser has a right to assume the warranty to be 
true, and therefore he may sell with alike warranty, 
and defend suits fur the breach, and recover of the 
vendor his special damages in consequence of doing so. 
Clare v. Maynard, 7 Car. & P. 741; Cox v. Walker, id. 
744; Swett v. Patrick, 12 Me. 9; Ryerson v. Chapmun,66 
id. 557; Lewis v. Peake, 7 Taunt. 153. 

The testimony undoubtedly shows that up to a 
certain period in the dealings between the parties it 
was not certain that the defendant could supply 
plaintiffs with the desired quality of steel, and that 
plaintiffs were experimenting to ascertain whether the 
article sent would answerthe purpose. But after the 
plaintiffs had informed defendant that certain lots 
had proved satisfactory, and gave an order for the 
same quality, the latter had no right to assume that fu- 
ture experiments would be made. After their letter 
of November 6th there was nothing on the part of the 
plaintiffs to indicate their intention to make experi- 
mental tests. It is true that by their letter of May 16th 
the plaintiffs notitied defendant that they had found 
the lot shipped pursuant to their order of March 30th 
unfit before using it, but the defendant was aware that 
this was not owing to any inberent difficulties in the 
article, but to its own fault in not sending the kind 
sent before, and by acknowledging its mistake plainly 
intimated to plaintiffs that it could supply the required 
article. 

It is held in several cases by the courts of New 
York that upon an executory contract for the sale and 
delivery of personal property the remedy ef the ven- 
dee to recover damages, on the ground that the article 
furnished does not correspond with the contract, does 
not survive the acceptance of the article by the vendee 
after opportunity to ascertain the defect. Hargous v. 
Stone, 5 N.Y. 73; Reed v. Randall, 29 id. 358; Dutchess 
Co. v. Harding, 49 id. 321. 

The later cases in the same courts establish quite de- 
cided modifications of the doctrine. 

In Gaylord Manufacturing Co. v. Allen, 53 N. Y. 
519, the court say: 

“It is not intended to express an opinion as to the 
rule in case there were latent defects, or those which 
could not be discovered at the time of the delivery or 
the acceptance of the article.’’ Allen, J. 

In Gurney v. Atlantic & G. W. R. Co., supra, it is 
held not to apply when the defects cannot be ascer- 
tained by examination, upon receipt of the article, but 
ouly upon use. 

In Day v. Pool, 52N. Y. 416; S. C., 11 Am. Rep. 719; 
and furks v. Morris Ax and Tool Co., 54 N. Y. 587, the 
court held that where there is an express warranty 
upon an executory contract of sale, the vendee is not 
bound to return, or offer to return the article; but 
after acceptance, and after the discovery of its 
defects, may retain it and recover upon the war- 
ranty. 

In the cases of Hargous v. Stone, and Reed v. Ran- 
dall the defects in the article accepted by the vendee 
were obvious upon inspection, and if the rule is con- 
fined to such cases, it issupported by some of the ear- 
lier English decisions,and by Sprague v. Blake, 20 
Wend. 61. The question is not much considered in 
Hargous v. Stone, but in Reed v. Randall the authori- 
ties are considered, and the cases of Fisher v. Samuda, 





1 Camp. 190; Grimuldi v. White, 4 Esp. 95; Milner y- 
Tucker, 1 Car. & P. 15; and Sprague v. Blake, supra, 
are cited as holding that the remedy of the vendee 
does not survive the acceptance of the article, after 
opportunity to ascertain the defect. The English 
cases were similar in their facts to Sprague v. Bluke, 
cases where the defects were obvious upon inspection 
of the article accepted. Some of the early English 
cases hold that the rule does not obtain where there is 
an express warranty; but Lord Ellenborough did not 
make such a distinction, and applied it tosuch a case 
in Hopkins v. Appleby, 1 Starkie, 388. Modern text 
writers of high authority do not adopt the unqualified 
proposition that the cause of action does not survive 
an acceptance, after knowledge that the article is not 
in compliance with the condition of sale, but state 
that the silence of the vendee, after acceptance with 
knowledge of the breach of the contract, may be in- 
terpreted as a waiver of aright to complain, and may 
afford a presumption that the article was satisfactory. 
Story Sales, § 405; Benj. Sales, §§ 825, 829. 

The law was stated by Comstock, J., in Muller v. 
Eno, 14 N. Y. 597, as follows: 

“The omission of the purchaser to give notice or to 
make complaint, and the manner in which he deals 
with the goods, may furnish strong presumption 
against him upon the question whether the warranty 
is in fact broken, and in regard to the amount of in- 
jury he has sustained. But this is avery different 
thing from saying that the law absolutely deprives him 
of relief.’’ 

Undoubtedly acceptance after knowledge precludes 
the vendee from exercising the right to rescind the 
sale, and the cases of Day v. Pooland Park v. Morris 
Az and Tool Co. place the rule upon its correct foun- 
dation in this respect. 

Manifestly there is no distinction in principle, as to 
the rights and remedies of a purchaser, between a 
cause of action arising out of abreach of contract by 
the vendor to deliver an article of a specified quality or 
description, or out of the breach of a representation 
which is collateral to the contract, or out of sucha 
breach when the representation or warranty is im- 
plied instead of being express. In either case there is 
an agreement, in substance and purport, to the same 
effect ; in either a breach of it works the same injury 
to the vendee; and ineither the same presumption of 
fact arises from an acceptance of the article after dis- 
covery of its defects. Whether the cause of action is 
for a breach of a contract or forthe breach of a war- 
ranty isa mere matter of nomenclature (Hastings v. 
Lovering, 2 Pick. 214; and the breach of a promise im- 
plied by the law works the same consequences, im- 
poses the same obligations, and creates the same 
rights, as the breach of an express promise. The 
language of the court in Woolcott v. Mount, 36 N. J. 
L. 262, is apposite, and is accepted as asensible and 
satisfactory exposition of the law, and is as follows: 

“The obligation rests upon the contract. Substan- 
tially the description is waranted. It will comport 
with sound legal principles to treat such engagements 
as conditions in order to afford the purchaser a more 
enlarged remedy by rescission than he would have on 
a simple warranty; but when his situation has been 
changed, and the remedy by repudiation has become 
impossible, no reason supported by authority can be 
adduced why he should not have upon his contract 
such redress as is practicable under the circumstane 
ces. In that situation of affairs the only available 
means of redress is by an action for damages. 
Whether the action shall be technically considered 
an action on a warranty, or an action for the 
uon-performance of a contract, is entirely immate- 
rial,”’ 
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The defective quality of the steel received by the 
plaintiffs was not obvious upon inspection, and as the 
fault was a latent one, their acceptance and use of it 
is not material, either upon the theory that their cause 
of action did not survive the acceptance, or that their 
conduct starts the presumption that it was a satisfac- 
tory article. Undoubtedly the plaintiffs could have 
discovered the latent defects in the steel here if they 
had made a thorough test by heating and plunging it. 

The question however is not what they could have 
discovered, but what th »y did discover, and upon that 
question the testimony is decisive. Acting upon the 
assumption that the defendant had sent them the ar- 
ticle ordered, there was probably a relaxation of their 
usual vigilance in testing its quality, but not a scin- 
tilla of evidence to show or raise the inference that 
they were aware of its defects until after it had been 
used, and the vises in which it had been used had been 
sold in the market. 

The damages sustained by the plaintiffs were such 
as it was reasonably to be anticipated by the parties 
would accrue, in view of the special use to which the 
plaintiffs were to apply the steel if it proved to be unfit 
for the purpose. They ensued as the natural and or- 
dinary consequence of the use of the steel in the man- 
ner contemplated by both parties. Upon the author- 
ity of many analogous cases the plaintiffs were entitled 
to recover tothe whole extent of their actual loss. 
Hadley v. Baxendale, 9 Exch. 341; Smeed v. Foord, 102 
E. C. L. 612; Passinger v. Thorburn, 34 N. Y. 634; Flick 
v. Wetherbee, 20 Wis. 392; Van Wyck v. Allen, 69 N. 
Y. 62; S. C., 25 Am. Rep. 1386; White v. Miller, 71 N.Y. 
118; S. C., 27 Am. Rep. 13. 

It.is undeniably true that when a party who is en- 
titled to the benefit of a contract can save himself 
from a serious loss arising from a breach of it by rea- 
sonable exertions, he will not be permitted to charge 
the delinqueut with damages which arise in conse- 
quence of his own inactivity. Warren v. Stoddart, 
105 U. 8S. 229. Good faith and good logic require that 
he be confined to a recovery of those damages only 
that arise from the default of the other party. If the 
plaintiffs here had had any just reason to suppose that 
the steel they were about to use was unfit for the pur- 
pose, they would not be permitted to shut their eyes 
to the probable consequences, and when they proved 
disastrous to fall back upon the defendant for indem- 
nity. Butthey are not to be deprived of compensa- 
tion to the extent of their loss upon the theory that 
they owed any active duty of investigation and ex- 
periment to the defendant. They had a right to as- 
sume that the steel sent them was what the defendant 
undertook to send them, and no implication of negli- 
gence on their part can be indulged, in the absence of 
testimony to indicate that its unfitness was observed 
before it was used. None was offered, and the case 
rested on the uncontradicted testimony of the em- 
ployees of the plaintiffs, all of whom testified that no 
defects were noticed during the process of using the 
steel. 

Upon the whole case the conclusion is reached un- 
hesitatingly that the defendant cannot fairly com- 
plain of the rulings at the trial. There were no dis- 
puted facts, and no disputable inferences from the 
facts shown upon which a verdict forthe defendant, 
or a recovery of aless amount of damages, would have 
been warranted; and it would have been the duty of 
the court to set aside sucha verdict if it had been 
found by the jury. 

The motion for a new trial is denied. 

a ee 


NEW YORK COURT OF APPEALS ABSTRACT. 


DAMAGES—FUTURE CONSEQUENCES—EVIDENCE OF 
EXPERTS COMPETENT.—In an action to recover dam- 





ages for personal injuries alleged to have been caused 
by defendant’s negligence, the evidence of experts as 
to future consequences which are expected to follow 
the injury is competent. To authorize such evidence 
however the apprehended consequences must be such 
as in the ordinary course of nature are reasonably cer- 
tain to ensue; consequences which are contingent, 
speculative or merely possible are not proper to be con- 
sidered in estimating the damages, and may not be 
proved. Curtis v. Syracuse & Rochester R. R. Co., 18 
N. Y. 541; Filerv. N. Y.C. & H. R. Co., 49 id. 45: 
Clark v. Brown, 18 Wend. 229; Lincoln v. Saratoga R. 
Co., 23 id. 425, 435. Strohm v. New York, L. E., etc., 
f. Co. Opinion by Rapallo, J. 

(Decided June 17, 1884.] 


EMINENT DOMAIN—STATUTES STRICTLY CONSTRUED 
—FEE OR EASEMENT.—A statute authorizing the taking 
of private property against the owner’s consent must 
be strictly construed ; and while the property and the 
estate to be taken, whether an easement or a fee, and 
the purpose to which it is to be applied, may be desig- 
nated in the statute, it must be by unequivocal words. 
The act providing fora supply of water in the village 
of Amsterdam (ch.101,L.1881,as amended by ch. 197, L. 
of 1882) authorizes and requires the taking of a fee in 
the lands required for the purposes of theact. As the 
commissioners in this case might purchase,so no doubt 
theLegislature might empower them to take by eminent 
domain, a right to enjoy a privilege in or out of the 
owner’s estate which would not give them a right to 
enjoy the estate itself by exclusive or permanent occu- 
pation. Such a right, however acquired, would be an 
easement,and as no grant is pretended, the question be- 
fore us concerns the proper construction of the statate 
(Brooklyn Park Com’rs v. Armstrong, 45 N. Y. 234), 
and the petition upon which the commissioners have 
undertaken to proceed. The act itself, inasmuch as it 
authorizes the taking of private property against the 
owner’s consent, is to be strictly construed (Sweet v. 
Buffalo, N. Y. & Phila. Ry. Co., 79 N. Y. 293; Adams 
v. 8S. & W. R. Co., 10 id. 328), and while the property 
and the estate which is to be taken, whether an 
easement or fee, and the purpose to which is is to be 
applied may be designated in the statute (People v. 
Smith, 21 N. Y. 595; Sweet v. Buffalo Ry. Co., supra; 
Brooklyn Park Com’rs v. Armstrong, supra), it must 
be by unequivocal words, and in pursuing it, all pre- 
scribed requirements must be strictly observed. Mat- 
terof N. Y. C. & H. R. R. Co., supra; Matter of Ap- 
plication of City of Buffalo, 783 N. Y. 362; Matter of 
Com’rs of Wash. Park, 52 id. 131. The owner may, if 
the Legislature so declares, be divested of the fee, al- 
though the public use is special, and not of necessity 
perpetual. Sweet v. Buffalo R. Co., supra. On the 
other hand, the entire estate need not be taken, but 
only that interest which is necessary to accomplish the 
prescribed purpose. 72N. Y. 330. See also People v. 
Haines, 49 N. Y. 587; Matter of N.Y., etc., R. Co., 70 
id.191. Matter of Water Com’rs of Amsterdam. Opin- 
ion by Danforth, J. 

[Decided June 24, 1884.] 


INSURANCE—POLICY-HOLDER—NO SET-OFF AGAINST 
RECEIVER.—At the time of the appointment of plaint- 
iff as receiver of the A. M. L. Insurance Co., that com- 
pany held certain claims against A.; and A. held two 
endowment policies not yet due issued by that com- 
pany, by the terms of each of which it agreed to pay 
the sum insured to his wife in case of his death prior 
to the Gate specified; if he was living at that date, to 
pay the sum to him. Inan action upon said claims, 
held, that A. was not entitled to set off the reserve 
value of the policies. It is true that they had a reserve 
value at the time when plaintiff was appointed re- 
ceiver, and for that value they were entitled to their 
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pro rata share from the assets of the company. But to 
whom was that value payable? It did not all belong 
to A. at that time, neither did it belong to his wife. It 
could not then be known to whom it would ultimately 
be payable. Neither one could at that time demand 
payment of that value or receipt for or discharge it. 
Either one could claim that the money should be paid 
into court, and invested under its direction to await 
the event upon which it would be determined to whom 
it was payable. Under such circumstances it is impos- 
sible to say that at the time of the appointment of the 
plaintiff as receiver the money was due to A. in sucha 
sense that he could avail himself of it as an off-set. 1t 
is true that one policy by its terms matured on the 7th 
of December, 1880, so that at the time this action was 
commenced the defendant was solely interested iu 
that policy, and was solely entitled to the reserve value 
thereof. But that value was not due at the time the 
plaintiff was appointed receiver, and hence is not avail- 
able as ap off-set. Myers v. Davis, 22 N. Y. 489; Mar- 
tin v. Kunzmuller, 37 id. 396. Newcomb v. Albany. 
Opinion by Earl, J. 

[Decided June 17, 1884.] 


CORPORATION—MANUFACTURING—PENALTY—ACT OF 
1848—ACTION DOES NOT SURVIVE.—An action against a 
trustee of a corporation organized under the General 
Manufacturing Act of 1848, ch. 40, to recover the pen. 
alty imposed by section 12 thereof, because of failure 
to make and file an annual report, is one ex delicto, but 
is not in any respect based upon the theory of afford- 
ing compensation to the injured party for damages sus- 
tained by reason of the omission complained of. This 
court held in the case of Merchants’ Bank v. Bliss, 35 
N. Y. 412, that an action brought against a trustee of 
a corporation to recover the liability imposed by sec- 
tion 12 of chapter 40 of the Laws of 1848, was governed 
by the statutory limitations applicable to actions to 
recover penalties. Since that decision the subject of 
actions under that section of the statute has frequently 
been under the consideration of this court with the 
uniform conclusion that the actions therein provided 
for are penal in character, and are not in any respect 
based upon the theory of affording compensation to 
the injured party for damages sustained by reason of 
the omission complained of. Wiles v. Suydam, 64 N. 
Y. 173; Easterly v. Barber, 65 id. 252; Knox v. Bald- 
win, 80 id. 610; Veeder v. Baker, 83 id. 156; Pier v. 
George, 86 id. 613. The logical effect of these decisions 
is to classify such actions among those usually desig- 
nated as actions ex delicto, and which at common law 
were extinguished by the death of the tort feasor. 
Such a cause of action therefore is not within the pro- 
visions of the statute authorizing the survivorship of 
certain actions for tort (2 R. S. 448, §1), as it is not for 
‘* wrongs done to the property rights and interests of 
another,’’ and upon the death of the trustee the action 
cannot be revived against his personal representatives. 
Stokes v. Stickney. Opinion by Ruger, C. J. 

[Decided June 17, 1884.] 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

CoPpYRIGHT—FOREIGN PUBLISHER—AMERICAN AS- 
SIGNEE—USE OF A NAME—RIGHT OF ACTION.—The pub- 
lisher of *‘ Chatterbox,” in England, having assigned 
the exclusive right to use and protect that name in 
this country, the assignee may maintain his action 
against any other person who undertakes to publish 
books under that name in the United States. Jollie v. 
Jaques, 1 Blatchf. 618; McLean v. Fleming, 96 U. S. 


*Appearing in 21 Federal Reporter. 











245. Cir. Ct., 8. D. N. Y., July 31, 1884. Estes v. Wil- 
liams. Opinion by Wheeler, J. 


REMOVAL OF CAUSE—FORMAL COMPLAINANT—SEPA- 
RATE CONTROVERSY.—(1) When a party complainant 
to a bill in chancery has been made so, not with a view 
to obtain any decree in his favor, but solely for the 
purpose of securing the rights of other individual com- 
plainants, his being a resident of a State other than 
that in which the defendant resides is no cause for re- 
moval. Hawes v. Oakland, 104 U.S. 450; Hazard y. 
Durant, 11 R. I. 195; Mason v. Harris, 11 Ch. Div. 97; 
27 Eng. Rep. 368; Myer v. Coustruction Co., 100 U. 8. 
457; Ayers v. Chicago, 101 id. 184. (2) Whether there 
isa separate controversy warranting a removal to the 
United States Circuit Court must be determined by 
the state of the pleadings and record of the case at the 
time of filing the petition four removal, and not by the 
allegations of that petition. Cir. Ct., D. R.1., Aug. 
4, 1884. Hazard v. Robinson. Opinion by Gray, J. 


CONSTITUTIONAL LAW—“ SPECIAL OR LOCAL ’’—TAX- 
ATION—JURISDICTION—NATIONAL COURTS—FOREIGN 
CORPORATION.—An act which provides for the taxa- 
tion of mortgages on land in no more than one county, 
there being mortgages on land in more than one 
county, is void for want of the uniformity required by 
section 1 of article 9 of the Constitution of the State, 
and also because it is contrary to section 23 of article 
4 of said Constitution, which forbids special legislation 
on that subject. Itis not necessary to add to what 
was said on this subject in the former opinion, as the 
brief only refers to Allen v. Hirsch, 8 Oreg. 412, which 
I regard as overruled by Manning v. Klippel, 9 id. 
367, so far as it decides that a public statute cannot be 
a ** special or local’’ one within the meaning of section 
23 of article4 of the Constitution of the State. A 
“ special” act relates to a part, and not the whole—as 
one-county mortgages, and not all mortgages; and 
whether it is also considered a ‘‘ public’’ or “ private” 
one, is altogether immuterial and irrelevant. Under 
the Constitution of this State all statutes are ‘‘ public” 
ones unless otherwise declared in the body of the act. 
Art. 9, § 27, Oreg. Const. If an act is not a ‘‘ special” 
one because it is also a ‘‘public”’ one; that is, an act 
of which courts take judicial notice, then every pro- 
hibition contained in the Constitution against special 
legislation may be violated with impunity. Accord- 
ing to this idea, if the law is ‘‘ public ”’ it is not special. 
But the Constitution makes it public, however special 
in its nature or operation, unless the Legislature oth- 
erwise declare. So as there can be no special law ac- 
cording to this theory, unless the Legislature declares 
it private, it is not likely that when it undertakes to 
pass an act upon subjects forbidden to special legisla- 
tion it will take the trouble to declare it private, 
and thus subject it to the risk of being declared un- 
constitutional. But undoubtedly under the Constitu- 
tion of the State an act may be both “public” and 
“special or local,’’ and the presence of one of these 
qualities in no way implies or excludes the other. An 
act cannot be both ‘‘ public ’’ and “ private,’’ but it can 
be either and be special. The act of 1882, Session Laws, 
64, is the first and only act providing for the taxation 
of mortgages as things or property; but prior to that 
time a solvent debt, whether secured by mortgage or 
not, was taxable as personal property. When an act 
contains an unconstitutional provision which renders 
it void, and the act can stand and be executed without 
it, according to the general purpose of the Legislature, 
such clause may be stricken out by the court, and the 
act considered as if it had never been inserted; but 
not otherwise. For the purpose of jurisdiction in the 
national courts, the members or stockholders of a cor- 
poration are conclusively presumed to be citizens of 
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the State under whose laws it is created or formed, 
and in which it has its corporate existence, and a suit 
by or against such corporation is therefore presumed 
to be a suit by or against citizens of the State which 
created it. O. & M. Ry. Co. v. Wheeler, 1 Black, 295, 
and cases there cited; Cowles v. Mercer Co., 7 Wall. 
121; Railway Co. v. Whitton, 13 id. 2838. And this 
rule is upon principle. as applicable to corporations 
formed under the laws of a foreign country, as under 
thelaws of any of the States of the Union, which are 
so far foreign to one another. A corporation formed 
under the laws of Great Britain is necessarily resident 
therein, and its members are presumed to be subjects 
thereof. The suit being between an alien on the one 
hand, and citizens of a State of this Union on the 
other, the court has jurisdiction of the controversy, 
let the questions involved therein be what they may. 
Art. 3, § 2, U. 8. Const.; Act of 1875, §1 (18 St. 470); 
Cummings v. National Bank, 101 U. 8. 153. Cir. Ct., 
D. Oreg., Aug. 18, 1884. Dundee, etc., Investment Co. 
y. School Dist. No.1. Opinion by Deady, J. 


AGENT—TO SELL, CANNOT DEDICATE--STREET—VA- 
CATING—TITLE REVERTS TO ORIGINAL OWNER.— (1) A 
power of attorney to sell and convey does not imply 
authority to the attorney to dedicate or give any part 
of the principal’s property to the public; but when the 
power is expressly to dedicate, the owner is estopped 
to deny the act of his agent. (2) In the event of a 
street, previously dedicated tothe city of Chicago, be- 
ing vacated by an ordinance of the common council, 
such vacation to continue so long, and so long only, as 
the ground shall be used for railroad purposes, a subse- 
quent resvlution, declaring the vacation absolute, is 
sufficient to operate as a waiver by the city of its re- 
served rights in the premises, notwithstanding the 
fact that the latter resolution was passed by a majority 
rather than two-thirds of the aldermen elected. (3) 
When the city of Chicago assumes to vacate, even con- 
ditionally, a street previously dedicated to it loses all 
title with which it was vested by the act of platting. 
(4) By the vacating of the city of Chicago of a street 
previously dedicated to it, the title to the ground does 
not pass to the abutting lot-owner, but to the original 
owner of the land. Hyde Park v. Borden, 94 Ill. 26; 
Canal Trustees v. Havens, 11 id. 554. Cir. Ct., N. D. 
Ill., May, 1884. Wirtv. McEnery. Opinion by Blod- 
gett, J. 


NEGLIGENCE — SIGNING INSTRUMENT WITHOUT 
READING — PLEADING — JURISDICTION, WANT OF — 
FRAUD — MUSTSTATE FACTS — DURESS. — (1) A _per- 
son capable of reading and_ understanding 
an instrument which he signs, is bound in 
law to know the contents thereof, unless prevented 
by some fraudulent device, such as the substitution of 
one instrument for another. Thoroughgood’s case, 2 
Co.Rep.9b; Anon.Skin.159; Maine Ins.Co.v.Hodgkins, 
66 Me. 109; Seeright v. Fletcher, 6 Blackf. 380; Haw- 
kins v. Hawkins, 50 Cal. 558. (2) In an action for 
breach of a bond given in a suit in equity bronght by 
a stockholder in behalf of himself and other stock- 
holders, the obligors cannot defeat the action by plead- 
ing that the court had no jurisdiction of the suit in 
equity because the bill failed to allege that the corpo- 
ration had been requested and had refused to bring 
the suit, the record made part of the plea showing that 
the defendant was personally served and appeared in 
such suit. Hawes v. Oakland, 104 U. 8. 450; Hazard v, 
Durant, 11 R. I. 195. See also Jesup v. Hill, 7 Paige. 
95; Griswold, Petitioner, 13 R.1.125. (3) Duress at com- 
mon law, where no statute is violated, is a personal de- 
fense, which can only be set up by the person sub- 
jected to the duress; and duress to the principal will 
not avoid the obligation of a surety; at least unless 
the surety at the time of executing the obligation is 





ignorant of the circumstances which render it voida- 
ble by the principal. Thompson v. Lockwood, 15 
Johns. 256; Fisher v. Shattuck, 17 Pick. 252; Kobinson 
v. Gould, 11 Cush. 55; Bowman v. Hiller, 130 Mass. 
153; Harris v. Carmody, 131 id. 51; Griffith v. Sit- 
greaves, 90 Penn. St. 161. Thejcase of Hawes v. Mar- 
chant, 1 Curtis, 136, in this court, was not a case of du- 
ress at common law, but of oppression by the illegal 
exercise of official power in excess of statute authority 
and was decided upon that ground. (4) A mere allega- 
tion of fraud in general terms, without stating the 
facts upon which the charge rests, is insufficient. J’An- 
son vy. Stuart, 1 Term R. 748, 753. Lord Chancellor Sel- 
bourne, Lord Hatherly and Lord Blackburn, in Wall- 
ingford v. Mutual Society, 5 App. Cas. 685, 697, 701, 
709; 34 Eng. Rep. 65; Service v. Heermance, 2 Johns. 
96; Brereton v. Hull, 1 Denio, 75; Weld v. Locke, 18 
N. H. 141; Bell v. Lamprey, 52 id. 41; Phillips v. Pot- 
ter, 7 R. I. 289, 300; Sterling v. Mercantile Ins. Co., 32 
Penn. St. 75; Giles v. Williams, 3 Ala. 316; Hynson v. 
Dunn, 5 Ark. 395; Hale v. West Virginia Co., 11 W. 
Va. 229; Capurov. Builders’ Ins. Co., 39 Cal. 123; Cole 
v. Joliet Opera House, 79 Ill. 96. Cir. Ct., D. R. L., 
Aug. 4, 1884. Hazard v. Griswold. Opinion by Gray, 
J. ([4] See 7 Am. Rep. 281.—Ep.) 


CONTRACT—ESTOPPEL — WHETHER PRINCIPAL OR 
AGENT—ADEQUATE REMEDY AT LAW.—(1) He who con- 
tracts as a principal will not be permitted to show, in 
the absence of mistake, fraud or illegality, that he 
contracted as an agent in a controversy between him- 
self and the other contracting party. Whart. Ag., §§ 
410, 492. And the knowledge of the other contracting 
party of his real character does not affect the rule, 
Tayl. Ev., § 1054. Thecaseis not like those where a 
part only of a verbal contract has been reduced to writ- 
ing (Potter v. Hopkins, 25 Wend. 417; Batterman v. 
Pierce, 3 Hill, 171; Grierson v. Mason, 60 N. Y. 394), 
or where an agreement collateral to the written 
agreement is set up (Lindley v. Lacey, 17 C. B. [N. S.] 
578; Chapin v. Dobson, 78 N. Y. 74; Crossman v. Ful- 
ler, 17 Pick. 171) which does not interfere with the 
terms of the written contract, though it may relate to 
the same subject-matter. The written contract here 
is of the very essence of the transactlon between the 
parties, and creates the relation of vendor and pur- 
chaser between them. It fixes their mutual rights aud 
obligations, and cannot be subverted by extrinsic evi- 
dence. As isstated by Denio, J., in Barry v. Ransom, 
12 N. Y. 464, “the legal effect of a written contract is 
as much within the protection of the rule which for- 
bids the introduction of parol evidence as its lan- 
guage.’’ (2) While courts of equity have concurrent ju- 
risdiction in all cases of fraud, they will not ordinarily 
exercise it, if there isafulland adequate remedy at 
law (Bisp. Eq., §200; Ambler v. Choteau, 107 U. 8. 586), 
and the Federal courts are especially admonished not 
to entertain such cases. The statutory enactment (§ 16 
of Judiciary Act, Rev.Stat., § 723), if only declaratory of 
the pre-existing law, is at least intended to emphasize 
the rule and impress it upon the attention of the court. 
New York Co. v. Memphis Water Co., 107 U. 8. 205. 
Itis the duty of the court to enforce this rule sua 
sponte. Oeclrichs v. Spain, 15 Wall. 211; Sullivan v. 
Portland R. Co., 94 U. S. 806. Cir. Ct.,S. D. N. Y., 
Aug. 11, 1884. White v. Boyce. Opinion by Wal- 
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MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
CoRPORATION—FRAUDULENT TRANSFER OF STOCK— 
NEW CERTIFICATE ISSUED.—We see no principle upon 
which it can be held that by merely recording the 
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transfer and issuing a new certificate in accordance 
with it, the defendant is guilty of negligence which 
renders it liable to the estate for the stock or its value 
in any form of action. Whena transfer of its stock is 
presented to a corporation, it is bound at its peril to 
see that it isa genuine transfer by one who has the 
power of disposition over the stock. Sewell v. Boston 
Water Power Co., 4 Allen, 277; Merriam v. Boston, 
Clinton & Fitchburg Railroad, 117 Mass. 241; Pratt v. 
Taunton Copper Co., 123 id. 110. If it issues a new 
certificate upon a forged or unauthorized transfer, the 
real owner retains his property in the stock, and the 
corporation may also be liable to a bona fide holder of 
the new certificate. But when a transfer, by one who 
has the full power to transfer, is presented, it has the 
right to act upon it, and itis not its duty to inqnire 
into the purposes of the parties or to investigate the 
question whether the transaction is in good faith or is 
fraudulent. Rand, as executor, had the full power of 
disposing of this stock; there is nothing in the will re- 
stricting his general authority as executor as to it; he 
had the power and right to sell it orto pledgeit for 
the purposes of the estate. The defendant took care 
to inform itself of the authority of Rand, and knew 
the relation of heir and legatee which Dillon sastained 
toward the estate. We do not think it was bound to 
go further and ascertain at its peril whether the trans- 
action between Rand and Dillon was in fraud of the 
estate. Hutchins v. State Bank, 12 Mete. 421. 
Crocker v. Old Colony R. Co. Opinion by Morton, 
C.J. 

(Decided July, 1884.] 

INSOLVENCY—HOLDER OF COLLATERAL SECURITY— 
PROOF OF CLAIM.—Where the creditor of the insolvent 
estate ofa deceased person holds a mortgage or other 
collateral security for his debt, which he received 
from his debtor, he cannot be admitted to prove his 
debt except for the balance which may remain after 
deducting the value of the security (which value is 
first to be ascertained by sale or appraisal), unless he 
will surrender the security to go into the common 
fund for the payment of creditors. Amory v. Francis, 
16 Mass. 308; Middlesex Bank v. Minot, 4 Mete. 325; 
Savage v. Winchester, 15 Gray, 453; Haverhill Asso- 
ciation v. Cronin, 4 Allen, 141. Butas this rule does 
not apply where the collateral security is furnished by 
a third person not primarily responsible for the debt, 
because if the security is first applied to the reduction 
of the debt there is eo instanti created a new debt of 
equal amount in favor of the surety whose property is 
thus expended, the claimant deems that it has here 
no proper application. The security in question was 
certainly furnished by the debtor; but the claimant’s 
contention is that as it here appears that Seekell, pre- 
viously to conveying in mortgage to the plaintiff, had 
made a quit-claim deed of the premises to Foster, re- 
serving to himself and wife a life estate therein, al- 
though the record title was still in him, he had no 
right thus to furnish security to the claimant, and it 
must be dealt with as if it had been furnished by Fos- 
ter. A proceeding to which Foster is not a party does 
not afford the means of determining whether as be- 
tween her and Seekell the latter had aright to make 
this mortgage and furnish the security, nor whether 
the application to the reduction of this debt would or 
would not immediately create a new debt equal in 
amount thereto from the estate of Seekell toher. As 
the security was not furnished to the plaintiff by Fos- 
ter, it has made no contract and is under no obligation 
to her, and it should avail itself of the security re- 
ceived from Seekeli toward the satisfaction of its 
debt, or by a proper assignment and transfer of it to 
the administrator of Seekell’s estate enable him to as- 
sert, as against Foster, the right of Seekell to do that 





which he did. It is only in this mode that, as between 
the other creditors of Seekell and Foster, it can be de- 
termined whether he had such aright. The result to 
which we have arrived does not conflict with the de. 
cision in Wilson v. Bryant, 134 Mass. 291. Bristol Co, 
Savings Bank v. Woodward. Opinion by Devens, J. 
(Decided July, 1884.] 


LIMITATIONS—NEW PROMISE—LETTER.—The general 
rules of law applicable to this case are well settled in 
this Commonwealth. As the plaintiff's original cause 
of action accrued more than six years before his suit 
was commenced, it is incumbent upon him, in answer 
to the defense of the statute of limitations, to prove a 
new promise in writing, either absolute or conditional, 
by the defendant within six years. Pub. Stats., ch, 
197, $15; Bangs v. Hall, 2 Pick. 368; Gardner v. Tu- 
dor, 8 id. 206; Bailey v. Crane, 21 id. 323; Penniman vy. 
Rotch, 3 Mete. 216; Roscoe v. Hale, 7 Gray, 274; Wes- 
ton v. Hodgkins, 136 Mass. 326, cited. The defendant 
in his letter does not deny or question the plaintiff's 
debt; by fair implication he admits it. But the letter 
does not contain any new promise to pay the debt. 
The plain object of the letter was not to make a new 
promise, but to refuse to make a new promise by giv- 
ing a note as requested by the plaintiff. The only 
plausible ground for contending that the letter con- 
tains a new promise is founded upon the last sentence. 
Construing it in connection with the other facts of the 
letter, it cannot reasonably or by fair implication 
be inferred that the defendant intended by it to make 
a new promise or create a new obligation. The fact to 
be proved by the plaintiffis anew promise, and weare 
of opinion that the letter is insufficient for this pur- 
pose. Krebs v. Olmstead. Opinion by Morton, C.J. 
[Decided Sept., 1884.] 


SHIP AND SHIPPING—GENERAL AVERAGE— FAILURE 
TO MAKE ADJUSTMENT OF LOSS—FIRE EXTINGUISHED 
BY MUNICIPAL AUTHORITY.—The gist of the action is 
negligence in delivering the cargo without an adjust- 
ment of the loss as a general average loss, and without 
taking security for the payment of the contributive 
shares. The fundamental question is, was this a gen- 
eral average loss? Although the steamship was at her 
wharf, the maritime adventure was not at an end; the 
ship was still bound to the cargo for its safe delivery, 
und the cotton, on account of which the suit has been 
brought, was undischarged. It must be considered 
that it is now established that damage to unburnt por- 
tions of the cargo, caused by water intentionally used 
to extinguish a fire in a ship, is of the nature of a gen- 
eral average loss. Whitecross Wire Co.v.Savill, 8 Q. B 
D. 653; Nelson v. Belmont, 21 N. Y. 36; Nimick v. 
Holmes, 25 Penn. St. 366. The defense is that the fire 
was extinguished, not by the master or by any person 
in charge of the steamship or her cargo, but by the 
chief engineer of the firedepartment of New Bedford 
under his authority to extinguish fires within the city, 
and that it was necessary to do what he did, not only 
for the purpose of saving the ship and cargo, but for 
preventing the spread of the fire to buildings 
and other property in the city. The right to 
extinguish fires in the city of New Bedford is a part of 
the police power of the Commonwealth. It is clear 
that the chief engineer and his men were not employed 
to extinguish the fire by any person lawfully in charge 
of the steamship, but that they acted wholly under 
their publicempioyment. Toconstitute a general av- 
erage loss, there must be an intentional sacrifice of a 
part of the property for the purpose of saving the re- 
mainder from a common peril, or extraordinary ex- 
penditures must be incurred for the purpose of saving 
the property in perll. The authority to determine 
when a sacrifice shall be made and what property shall 
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be sacrificed rests with the master or other person law 
fully in command of the ship. His right to sac- 
rifice the property of other persons than the 
ship owner is derived from necessity, whereby in 
circumstances of great peril he becomes the agent of 
all persons whose property in the common adventure 
isin peril. If this property is injured or destroyed by 
strangers to the ship and cargo, who are not employed 
by the master or other person in command, it is not a 
general average loss. This is evident if the act of the 
stranger isa tort; but wedo not see that it makes any 
difference in principle if the act of the stran- 
ger is justifiable on the ground of a_ public 
or paramount right. The distinction between 
a fire put out by the authority of the master 
or other person in command, and one put out 
by public authority without regard to the will of the 
master, we think is sound. When a ship has been 
brought to a wharf, so far as it has become subject to 
municipal control, if that control is exercised, we 
think that it stands no differently from any other prop- 
erty within the municipality over which the same con- 
trol has been exercised; and that the general maritime 
law does not govern the reciprocal rights and obliga- 
tions of the parties to the maritime adventure, so far 
as the consequences of this control are concerned, but 
that they are to be determined by municipal law. 
Wamsutta Mills v. Old Colony Steamboat Co. Opinion 
by Field, J. 

ARBITRATOR—EXEMPTION FROM LIABILITY — AT- 
TORNEY—LIABLE FOR SUBORNING WITNESS—JUDG- 
MENT—COLLATERAL ATTACK.—(1) The principle is too 
well settled to require discussion that every judge, 
whether of a higher or alower court, is exempt from 
liability to an action for any judgment given by him 
in the due course of the administration of justice. 
Yates v. Lansing, 5 Johns. 282, and 9 id. 395; Pratt v. 
Gardner, 2 Cush. 63, cited. A similar immunity ex- 
tends to jurors. The question whether a like immu- 
nity extends to arbitrators seems never to have arisen 
in this Commonwealth. An arbitrator is a quasi-judi- 
cial officer under our laws exercising judicial func- 
tions. There is as much reason for protecting and in- 
suring his impartiality, independence and freedom 
from undue influences as in the case of a judge or ju- 
ror. The same Considerations of public policy apply, 
and we are of opinion that the same immunity extends 
tohim. Jones v. Brown, 54 Iowa, 74. It follows that 
this suit cannot be maintained against the defendant, 
Sprague, and his demurrer must be sustained. The 
demurrer of the defendant, O’Brien, presents a differ- 
ent qnestion. The immunity from actions ex- 
tended to Sprague on grounds of public policy does not 
protect O’Brien. (2) If a lawyer who brings a suit, by 
suborning witnesses, by bribing the judge, jury or ar- 
bitrators, or by other corrupt and illegal practices, 
procures an unjust judgment against hisadversary, we 
know of no legal reason why he should not be responsi- 
ble for his illegal acts tothe party injured. He is not 
exonerated, because for reasons which do not apply to 
him, a joint tort feasor cannot be reached. Rice v. 
Coolidge,121 Mass. 393. (3) The defendant contends that 
the judgment founded on the award cannot be im- 
peached, and that it is conclusive on the plaintiff, and 
while unreversed prevents him from maintaining this 
action. This argument is founded upon a misappre- 
hension of the effect of the former judgment. The 
parties in this suit are not the same as in the former 
suit. The plaintiff in this suit does not impeach the 
former judgment; on the contrary, the plaintiff relies 
upon it and the fact that it is conclusive as between it 
and Hogan, as the foundation of its claim against 
O’Brien. The plaintiff may have to try in this suit 
one of the issues involved in the former suit, viz., the 





extent to which Hogan was injured, but this furnishes 
no reason against maintaining this suit. Hoosac Tun- 
nel Dock Co. v. O’Brien. Opinion by Morton, C. J. 
(Decided July, 1884.] 


———_>—____—. 


NEBRASKA SUPREME COURT ABSTRACT. 
SPECIFIC PERFORMANCE—SALE OF LAND—ASSENT OF 
VENDOR—ASSIGNMENT OF CONTRACT.—A condition in 
a contract for a sale of real estate, requiring the assent 
of the vendor to an assignment of the same, but not 
providing for a penalty or forfeiture of the contract, 
will not defeat an action by the assignee thereof, who 
has fully performed, for specific performance. Such 
provisions are sometimes inserted in leases, because it 
seems to be a reasonable privilege that the lessor shall 
select such tenants asin his opinion will take proper 
care of the leased premises and pay the rent punct- 
ually (Tayl. Landl. & T. (7th ed.] 349); but it is a re- 
straint which courts do not favor. Crusoe v. Bugby, 
2 W. BI. 766; S. C.,3 Wils. 284; Church v. Brown, 15 
Ves. 258, 265; Tayl. Landl. & T. 349. Upon a breach 
the original lessee becomes liable for damages; but 
the lease is not terminated, or the interest of the sub- 
lessee destroyed, unless the original lease is made on 
condition that there shall be no assignmemt or under- 
letting, or provides that the original lessor may, upon 
any assignment or underleasing, enter and expel the 
lessee or his assigns. 1 Pars. Cont. (5th ed.) 506; 1 
Smith Lead.Cas.(6th ed.) 89 et seq. But to create a good 
condition upon which a term granted by a lease shall 
end before it expires by lapse of time, a right to re- 
enter on breach must be expressly reserved. Dennison 
v. Read, 3 Dana, 586; Vanatta v. Brewer, 32 N. J. Eq. 
268; Boone Real Prop., § 102; 1 Washb.Real Prop. (4th 
ed.) 479. Where however, as in this case, there was an 
absolute sale of the property, and the terms of the 
contract have been fully complied with by the pur- 
chaser or his assignee, it is no defense to an action for 
specific performance to allege that the defendant did 
not give his assent to the assignment. There is no 
claim or pretense, nor indeed could there be, that the 
contract is forfeited, or that the defendant’s security 
is impaired in any manner by the assigument. Where 
a penalty of forfeiture is designed asa mere security 
to enforce the principal obligation, it has performed its 
purpose when the party insisting upon the penalty or 
forfeiture is fully paid hismoney or damages. Story 
Eq., § 1316; Peachy v. Somerset, 1 Strange, 447; Skin- 
ner v. Dayton, 2 Johns. Ch. 535. The defendant in this 
case has been paid according to the terms of the con- 
tract. While receiving and retaining the plaintiff's 
money for the land, and thereby admitting the valid- 
ity of the contract, his only plea is that he has not 
given his assent to the assignment to the plaintiff. He 
has the notes of the original purchaser, and the plaint- 
iff offers to secure them, as agreed upon in the con- 
tract, by a mortgage on the land. This is sufficient, 
and the answer constitutes no defense to the action. 
Wagner v. Cheney. Opinion by Maxwell, J. 
[Decided July 16, 1884.] 


TRIAL—JUROR—COMPETENCY—HEARING PREVIOUS 
CASE.—That a juror was one of a jury which had just 
tried a case between the present plaintiff and another 
party, for asimilar cause of action involving the same 
general considerations, does not render him incompe- 
tent to sit in the subsequent case. Inthe case of Al- 
gier v. The Maria, 14 Cal. 167, the action was for dam- 
ages against defendant for negligence, by which sparks 
of fire escaped from the chimney of the steamer while 
navigating Feather river, and burned up one mile of 
plaintiff's fence along the river bank. On the trial,a jury 
from the regular panel being called,defendant objected 
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to the panel, on theground that they had just passed 
upon a similar case between the same plaintiff and 
others against the same defendant, for burning the 
grain of plaintiffs on the same day the fence was 
burned, and that they were not fair and impartial, but 
had formed and expresed an opinion. The court over- 
ruled the objection. Upon error the Supreme Court 
affirmed the judgment, and inthe opinion by Bald- 
win, J., say: * We do not see how the court could de- 
termine, in advance of the development of the facts» 
that the questions involved in this case were the same 
as in the case before tried by the jury. They might or 
might not have been. The opinion expressed or im- 
plied by the jury in their verdict was merely hypotheti- 
cal. It was merely the conclusion they drew from the 
facts in evidence and the law given them in the charge 
in the particular case before them. It would be absurd 
to say that if they had rendered a verdict a year be- 
fore, on facts before them going to establish, or which 
they supposed established, the liability of a steamer 
for acts of negligence, they could not now sit upon a 
case which might involve the same liability; and the 
question is not different merely because the first trial 
was immediately before the last. The jury could not 
possibly know what facts would ve brought out in the 
case, nor what the argument of counsel would be, vor 
what the rulings of the court * * * If one plaintiff 
sues a sheriff for not making money on an execution, 
and the jury find for plaintiff, and if a dozen other 
plaintiffs should afterward sue for similar malfeasance 
it would scarcely be contended that a juror was in- 
competent in every case after the first.”” See also 
Com. v. Hill, 4 Allen, 591. Chariton Plow Co. v- 
Deusch. Opinion by Cobb, C. J. 

[Decided Aug. 7, 1884.] 


NEGLIGENCE—CONTRIBUTORY.—G., a boy, between 
eleven and twelve years of age, while walking ona rail- 
road track at a point where there was no thorough- 
fare, by accident stepped between the guard and main 
rail at a switch, and was unable to extricate his foot, 
and a switch engine being turned on to that line, ran 
over and crushed his foot. Held, that if the employees 
of the company, after becoming aware of the perilous 
condition of the plaintiff, by the exercise of a reasona- 
ble degree of care, could have prevented the injury, 
the company was liable. The rule is well settled that 
a party who is injured by the mere negligence of an- 
other cannot recover for the injury, if he by his ordi- 
nary negligence or willful wrong, proximately contrib- 
uted to produce the injury complained of, so that but 
for his co-operating fault it would not have occurred, 
except where the proximate cause of the injury is the 
omission of the defendant, after becoming aware of 
the danger to which the plaintiff is exposed, to use a 
proper degree of care to avoid injuring him. Shear. & 
Red. Neg.,§ 25; C.,C. & R. Co.y. Elliott, 4 Ohio St. 474; 
Brown v. Hannibal, etc., R. Co., 50 Mo. 461; Railroad 
Co. v. Davis, 18 Ga. 679; Cooper v. Central R. Co., 44 
Iowa, 134; Cooley Torts, 674; Trow v. Railroad Co., 24 
Vt. 487; Isbell v. Railroad Co., 27 Conn. 393; Hicks v. 
Railroad Co., 64 Mo. 430. If therefore the employees 
of the defendant in charge of the locomotive, after be- 
ing aware of the perilous condition of the plaintiff, did 
not exercise a reasonable degree of care to prevent the 
injury, the defendant cannot rely on the plaintiff's 
negligence to defeat the recovery. Burtnett v. Bur- 
lington, etc., R. Co. Opinion by Maxwell, J. 
[Decided Aug. 6, 1884.] 


ADMINISTRATOR — LETTERS ISSUED IN AN- 
OTHER STATE—AUTHORITY.—A citizen and resident of 
this State died at his home in L. county owning prop- 
erty in this State and the State of Illinois. Letters of 
administration of his estate were granted by the Pro- 





bate Court of A. county, in Illinois, to the plaintiff in 
error, who applied to the District Court of L. county, 
in this State, for license to sell the real estate. Held, 
that such administrator had no authority as such in 
this State, and such license could be granted legally 
only toan administrator appointed by the Probate 
Court of L. county, in this State, that being the place 
of domicile of the deceased at the time of his death. It 
is a generally recognized legal proposition that the last 
place of domicile of the deceased is the place where 
letters testamentary or of administration must issue, 
and that the Probate Court of that place alone has ju- 
risdiction. In Rubber Co. v. Goodyear, 9 Wall. 789, 
the Supreme Court of the United States has held that 
the last domicile of the deceased determines the juris- 
diction as tu administration. See also Wells Juris., § 
275. See also Creighton v. Murphy, 8 Neb. 356; 8. C., 
1N. W. Rep. 138; Minkler v. Woodruff, 12 Neb. 270; 
S. C., LL N. W. Rep. 296; Cadman v. Richards, 15 Neb. 
886; S. C., 14 N. W. Rep. 159. McAnulty v. McClay. 
Opinion by Reese, J. 

(Decided Aug. 7, 1884.] 
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INSURANCE LAW. 


FIRE—PROOFS OF LOSS—‘“‘ FORTHWITH ’’— .UESTION 
FOR JURY.—Compliance as to giving notice and fur- 
nishing proofs of loss, is a condition precedent to re- 
covery, when the loss is not payable until after such 
notice is given, etc., and such compliance must be al- 
leged and proved; and a want of such allegations and 
proof can be taken advantage of under the general 
issue; it is not necessary to plead such defense spe- 
cially. Edgerly v. Farmers’ Ins. Co., 43 Iowa, 587; St. 
Louis Ins. Co. v. Kyle, 11 Mo. 278; Inman v. Western 
Fire Ins. Co., 12 Wend. 452; Columbian Ins. Co. y. 
Lawrence, 10 Pet. 507; Mason v. Harvey, 8 Exch. 
819. One required to give notice of loss ‘“ forth- 
with” must give such notice with due diligence and 
within a reasonable time. St. Louis Ins. Co. v. Kyle, 
and Inman v. Ins. Co., supra; Peoria M. & F. Ins. Co. 
y.Lewis,18 111.553; Niagara Fire Ins.Co.v.Scammon,100 
111.644; S. C., 11 Ins. Law Jour. 614; Phillips v. Protec- 
tion Ins. Co., 14 Mo. 220; Edwards v. Baltimore Ins. 
Co., 3 Gill, 176. And although the notice was given 
twenty-two days after the fire, it was held to bea 
question forthe jury, whether given forthwith. The 
Supreme Court of Connecticut in Lockwood v. Ins. 
Co., 47 Conn. 553, say: ‘* Extreme cases either way 
may be easily determined. Between them there isa 
wide belt of debatable ground, and cases falling within 
it are governed so much by the peculiar circumstances 
of zach case that it is much better to determine the 
matter as a question of fact.’ Such being the rule, 
the defendant had no right to have the question 
passed upon as one of law, and his request was prop- 
erly refused. But the refusal did not terminate the 
duty of the courtin the matter. Whether the insured 
had given notice forthwith, was a point material to 
the decision of the case; without proof of that fact 
the plaintiff could not recover. There was evidence 
upon that point, and it was the duty of the court to 
charge correctly and fully whether requested to do so 
or not. Vaughan v. Porter, 16 Vt. 266. A party is en- 
titled to such a charge as the facts in the case require. 
Hazard v. Smith, 21 Vt. 123. The County Court is 
always bound to charge the jury according to the rules 
of law whether specifically requested so to do or not. 
Redfield, J., in Buck v. Squiers, 23 Vt. 498; and see 16 
id. 579; 28 id. 222; 39 id. 565; 40 id. 495. The plaintiffs 
claim that such notice may be waived; but a waiver is 
an intentional relinquishment of a known right. The 
existence of such an intentis a matter of fact. First 
Nat. Bank v. Hartford L. & A. Ins. Co., 45 Conn. 22; 
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Home Ins. Co. v. Davis, 98 Penn. 280; Dey v. Martin 
(Va.),16 Rep. 443; but no question of waiver was 
brought into the case; had it been, and found against 
the defendant, there would have been no error in this 
point. Sup. Ct. Vermont. Donahue v. Jns. Co. Opin- 
ion by Taft, J. (56 Vt. 374.) 


LIFE—POLICY—PREMIUM NOTE—WAIVER.—A policy 
of insurance was made September 4, 1879, to run five 
years, and a note taken for the premium due May 1, 
1880. The policy contained a provision that if the 
note was not paid when due the policy should be void. 
In October, 1880, a loss occurred. The premium note 
was paid in April, 1881. Held, that the acceptance of 
the premium was a waiver of the forfeiture of the pol- 
icy, and that the company was liable for the loss; that 
the policy was voidable, not void. Sup. Ct. Neb., 
May 27, 1884. Phcenix Jns. Co. v. Lansing. Opinion by 
Maxwell, J. (20 N. W. Rep. 22.) 

FIRE—INTRODUCTION OF NEW PARTNER INTO FIRM 
AVoIpDs.—The sale or transmutation of the various in- 
terests between partners themselves, and nobody else 
having the control, and leaving the possession where 
it was, does not invalidate the policy; but the intro- 
duction of a new partner, with an investiture of an in- 
terest inhim which hedid not have before, dves in- 
validate the policy. Cir. Ct., D. Minnesota, June 26, 
1884. Drennen v. London Assurance Corp. Opinion by 
Miller, J. (20 Fed. Rep. 657.) 

FIRE—AUTHORITY OF AGENTS—WAIVER OF PROOFS 
OF Loss.— Where the authority of agents of a fire in- 
surance company consists of full power to receive pro- 
posals for insurance, to receive moneys, and to coun- 
tersign, issue, and renew policies, subject to such 
rules and regulations as may be adopted by the com- 
pany, and such instructions as may, from time to time 
be given by the management, they have authority to 
waivethe immediate payment of premiums. Where 
an insurance company asserts| that a policy has been 
cancelled previous to a fire, it waives all right to in- 
sist that the policy has been forfeited because the 
proofs of loss came too late. Portsmouth Ins. Co. y. 
Reynolds, 32 Grat. 613; Allegre v. Maryland Ins. Co., 
6 Har. & J. 408; Graves v. Ins. Co., 12 Allen, 391; Nor. 
& N. Y. Transp. Co. v. Ins. Co., 34 Conn. 561; Girard 


-Co. v. Ins. Co. of New York, 97 Penn. St. 15; Ben- 


nett v. Ins. Co., 14 Blatchf. 422; 9 How. 196; May 
Ins., §469. But whether there was, in this case, a 
complete waiver or not, it is quite clear, under the 
circuinstances in proof, that the plaintiff should be 
held to be excused for the neglect, if neglect it was, to 
forward the proofs sooner. Cir. Ct., Dist. Ind., Feb., 
1884. Ball, etc., Wagon Co. v. Aurora Fire and Mar. 
Ins. Co. Opinion by Woods, J. (20 Fed. Rep. 232.) 
FIRE—CONDITION—INCUMBRANCE—JUDGMENT IS.— 
A. held a policy of fire insurance for $800 upon certain 
premises, issued in the usual form, and containing, 
inter alia, the following condition: “If after insur- 
ance * * * the property * * * shall be incum- 
bered by judgment, mortgage, or otherwise * * * 
and the assured should neglect or fail to give written 
notice thereof, and pay such additional premium as 
the company shal] determine, and obtain written con- 
sent of the company to a continuance of the policy, 
such insurance shall be void and of no effect.’’ A. 
afterward gave a bond, with confession of judgment, 
and the same was entered of record without his knowl- 
edge, and without notice to or consent of said com- 
pany. The condition of the bond was duly complied 
with, so that at no time could execution have issued 
upon the above judgment, held, that such judgment 
was an incumbrance upon the insured premises within 
the meaning of said policy and that upon a subsequent 
loss of the premises by fire there could be no recovery. 
The terms of the policy are not ambiguous, and do 





not need construction ; hence [nsurance Co.v. Berger, 
6 Wright, 285, and other cases cited have no applica- 
tion. The argument that the judgment was entered 
without the knowledge of the assured is without 
force. It was entered upon his confession, and he is 
chargeable with knowledge. A man who givesa judg- 
ment or mortgage knows that it may and probably 
will be placed on record. He may not have actual 
knowledge of the time of its enty, but the act is his, 
and he must be held responsible therefor. I am aware 
that it has been held in Green v. Homestead Fire 
Ins. Co., 82 N. Y. 517, and other New York cases, that 
mechanics’ liens are not incumbrances within the 
meaning of similar clauses in fire insurance policies. 
These cases however go upon the ground that the 
liens were not entered by the consent or procurement 
of the assured. These cases are not analogous, and do 
not apply. Sup. Ct. Penn., April 30, 1883. Hill v. 
Penn. Mut. Fire Ins. Co. Opinion by Paxson, J. [See 
37 Am. Rep. 830; 28 Eng. Rep. 161.—Ep.] (15 W. 
Notes, 43. 

FIRE--CONDITIONS-WRITTEN AND PRINTED--CONFLICT 
CONSTRUED AGAINST INSURER.—Insurance being a con- 
tract of indemnity,policies must have a reasonable con- 
struction in view of that main intent of the parties, 
having reference to the particular nature and situa- 
tion of the subject-matter insured. Where the reason 
of a general condition ina policy of insurance does not 
exist in a particular case, the condition itself becomes 
meaningless and inoperative. Where therefore a form 
of policy is used by an insurance company for the in- 
surance of a peculiar kind of property, peculiarly situ- 
ated, which policy contains general conditions which 
are inapplicable to the subject-matter of the insur- 
ance, such conditions will be ignored by the court in 
construing the contract. Where printed clauses ina 
policy of insurance conflict with written clauses 
therein, the former must yield to the latter. Harper 
v. Insurance Co., 22 N. Y. 443. Ifa policy of insur- 
ance be obscure in its meaning, it must be construed, 
as between the parties, most strongly against the insur- 
ance company which issued it. A. owned individu- 
ally and owned in common with others a certain num- 
ber of barrels of petroleum placed for transportation 
and storage in the Tidioute and Titusville Pipe Line, 
limited. To protect himself from loss by assessment 
in case of fire, he took outa policy of insurance for 
$2,500 on petroleum, ‘‘his own or held by him in trust 
for others.”” One of the printed conditions of said 
policy provided that ‘tif the insured is not the sole, 
absolute, and unconditional owner of the property in- 
sured, then this policy to be void.” An assessment 
having been made on A. fora loss from fire. Held, 
that the condition above set forth was not under the 
circumstances applicable, and that the insurance com- 
pany was liable to the extent of the policy, upon all 
oil destroyed in which A. had any interest whatever. 
The company in the above case was not liable for the 
loss of oil in which A. had no interest but which the 
owners had in writing requested him to insure before 
the issuing of the policy in suit. See Insurance Co. v. 
Berger, 6 Wright, 285; Insurance Co. v. Mills, 8 id. 241; 
Hutchison v. Com.,1 Nor. 472. Sup. Ct. Penn., June 
9, 1884. Grandin v. Rochester German Ins. Co. Opin- 
ion by Paxson, J. (15 Week. Notes, 1.) 

—__>———— 


CORRESPONDENCE. 


LAw OF JUDGMENT DEBTS. 
Editor of the Albany Law Journal: 

There are certain causes at work, especially in our 
large cities, which will result, it seems to us, sooner or 
later, in a great diminution of legal business. In the 
first place, nearly every large organization, like, for ex- 
ample, the New York Stock Exchange, has a private 
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tribunal], which consists of one or more arbitrators. 
Cases involving considerable amounts are thus dis- 
posed of in short meter outside of the court-room. In 
the second place, corporations are in active operation, 
such as collecting agencies, on a large scale, title com- 
panies to search titles and guarantee the result; bond 
companies to furnish guarantee bonds, etc. In the 
third place, the expensiveness of litigation prevents 
many an interesting legal contest; in the fourth place 
the slowness of such litigation, and lastly the state of 
the law and statutes in regard to the collection of 
debts. 

We conceive this last to be a serious obstacle in the 
way of legitimate litigation. The legislation since 
1840 has been all for the benefit of thedebtor. An ex- 
amination of the judgment docket in New York 
shows that millions upon millions of dollars are pre- 
sumably justly due judgment creditors, not a cent of 
which has ever been collected. There should be some 
wholesome legislation in regard to the “‘ wife racket,” 
as it is facetiously called, by means of which a debtor 
may fail for half a million, may cause any amount of 
misery and suffering, and still live with his wife, in the 
same house, drive the same horses, enjoy the same so- 
cial distinction which wealth brings, purely upon a fic- 
tion of law that his property, over which he exercises 
the same control, is really his wife’s, and so cannot be 
reached. 

A gentleman of large wealth said recently in our 
hearing: ‘‘I never sue a debt unless my lawyer can 
assure me that hecan collect it. Theresult is that I 
have almost no litigation, my lawyer, who is unwill- 
ing to make experiments, and is extremely cautious, 
seldom assuring me of success.”’ 

We would suggest also a reform in the law of execu- 
tious to sheriffs, by changing the limit of sixty days to 
six days, or even two days, within which an execution 
must be returned, satisfied or otherwise. The law as 
it stands now puts it in the power of a sheriff to first 
collect a good fee from the debtor for not levying, and 
then a bigger fee from the creditor for returning the 
execution within the sixty days,so that the creditor 
may take proper steps to secure himself,in case the 
execution is returned unsatisfied. Section 2436 of the 
Code is practically a dead letter, since it is next to im- 
possible without an examination of the debtor to learn 
whether he has any personal property or not. Any 
reform measure directed to the better management of 
sheriff's offices would facilitate the collection of debts 
and increase legitimate litigation. A scheme by which 
the Civil Service Act could be applied to deputy sher- 
iffs would be advisable. Deputies should pass an ex- 
amination on languages, arithmetic, the Code of Pro- 
cedure, collection of debts, law of contracts, etc., etc. ; 
they should be paid a good salary, of say $1,500 a year; 
should be dismissed for intemperance; should be held 
rigidly to their duties; should be subject to heavy fine 
and imprisonment on proof of any receipt of money 
or thing of value from the debtor, except to be applied 
upon the judgment, and they should, if possible, be 
chosen from members of the bar. What young starv- 
ing attorney but would be glad to be the recipient for 
the firat three years of his admission to the bar of a 
salary of $1,500 a year? Instead of drunken loafers 
who have obtained their position through some politi- 
cal favoritism we would have a set of honest, active 
assistants in the coilection of moneys due on judg- 
ments. ; LEx. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, Dec. 16, 1884: 

Judgment reversed, new trial granted, costs to abide 

the event—Olney L. Carpenter, appellant, v. Boston & 





Albany R. Co., respondent; James Ferguson, appel- 
lant, v. Fred B. Hubbell, respondent. —Judgment of 
Supreme Court reversed, that of the Court of Sessions 
of Jefferson county affirmed—People, appellant, v. 
David Augsbury, respondent.—Judgment affirmed 
with costs—Johanna Voos, respondent, v. Second 
Avenue R. Co., appellant; Emma F. Temple and 
another, respondents, v. William D. Sammis, appel- 
lant.——Judgment affirmed with costs, but since the 
defect in the complaint is capable of correction, the 
plaintiff should have leave, upon costs of the demurrer, 
including those of the appeal to the General Term and 
to this court, to serve within twenty days from notice 
of entry of this judgment, an amended complaint in 
the action—Joseph F. Knapp, appellant, v. City of 
Brooklyn, respondent.——Motion to prefer granted 
without costs—David P. Newhouse, receiver, etc., re- 
spondent, v. Second National Bank of Oswego, appel- 
lant.——Motion toamend return denied, with $10 
costs—Henry Stedeker, appellant, v. Henry O. Barn- 
ard, respondent. —— Motion to amend rewittitur 
granted without costs—Moses May, respondent, v. Nel- 
son Morris, appellant.——Motion to amend remittitur 
denied—Mechanies and Traders’ National Bank v. 
Mayor, etc., of New York, appellant; Bigelow Blue 
Stone Company and others, respondents. 
ecanicatiddipuanentanias 


NOTES. 


\ E find the following mixed metaphor ina recent 

volume of.law reports. ‘No inclination is 
shown to cut loose from the safeguards and well set- 
tled rules which have been judicially established for 
the protection of trust estates, and to launch upon the 
open seaof speculation and peculation which some 
trustees and their agents have brought to the manage- 
ment of trust property.” We did not know before 
that trust estates come within admiralty jurisdiction. 
—-We wish that somebody would send Mr. Justice 
Scott asupply of “‘thats.”" A writer whose style is 
otherwise good ought not to write: ‘The position 
taken on this branch of the case is much weakened by 
the consideration it appears from the averments of 
the plea itself the bringing of the defendant into the 
State * * * was,’’ etc.—Although ducking female 
scolds has fallen into disuse, yet there are still some 
legal disadvantages in having the reputation of a scold. 
Thus in Zompkins v. Staw, Ohio Supreme Court Com- 
mission, Oct. 28, 1884 (6 Ohio L. J. 151), where T. 
claimed and had offered evidence to show that &., her 
brother, had agreed to furnish her a home as long as 
she lived, if she would act as his housekeeper, and 8S. 
claimed that by the arrangement T. was to be his 
housekeeper only so longas they could agree or so 
longas they could get along together. Held, that it 
was competent for 8S. to prove that T. was a person of 
peevish, nervous, and disagreeable temper, and that 
none of her relatives who had tried to live with her 
could do so; and that these facts were known to 8. 
when the arrangement to live together was made.—— 
In Boston a man has lately recovered $3,025 against 
the New York Central Railroad Company for injury 
to a Stradivarius bass viol. The instrument was pro- 
nounced by experts to be the only one of that maker 
they had ever seen.—Corneilson, the lawyer who as- 
saulted Judge Reid of Kentucky, inducing his suicide, 
ana who was convicted and sentenced to three years 
imprisonment, it is said has disappeared. Let us hope 
he never will enter an appearance again.— The 
Canada Legal News sends us the first number of ‘‘ The 
Montreal Law Reports,” a new series, to be published 
in connection with that journal, containing decisions 
of the Superior Court, court of review, and courts of 
Queen’s Bench. The number is very handsomely 
printed, and apparently well edited. 
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ALBANY, DECEMBER 27, 1884. 





CURRENT TOPICS. 


W/E have received the fourth annual report of 
the special committee of the New York City 

Bar Association, appointed to urge the rejection of 
the proposed Civil Code, reported by Mr. Field and 
his co-workers to the Legislature of this State. 
We venture to think that the City Bar Association 
did itself great credit in passing Mr. Vanderpoel’s 
amendment striking the word ‘‘adopted” out of 
the resolution, thus virtually indicating a lack of 
confidence in the report by the special committee. 
The fact is that this report fully evinces that a few 
spirits in the New York City Bar Association pro- 
pose to array themselves against the organic law of 
the State, and to oppose all codification; against 
the progressive spirit of the age, and against what 
we firmly believe to be the wishes of the majority 
of lawyers, both in and out of the city of New 
York, as well as against the hopes of the sentient 
non-legal portion of our political society. Every 
thinking person among us must concede that there 
is something fundamentally wrong in our judicial 
system, a system which some think does not keep 
pace with the advancements either of science or of 
commerce. Many who feel thus look forward to 
codification of substantive law as likely in some 
measure to alleviate recognized evils. They think 
the time has come when the inchoate revolution in 
old conceptions of legal administration should be 
accomplished. The codes of practice only began 
the work of reform; they fused the dual system of 
law and equity in so far as administration was con- 
cerned, but no abolition of these contradictory 
systems can be fully accomplished without a fusion 
of the principles of substantive law in a code of 
substantive law. This is not our opinion only, but 
the opinion of those whose lives have been spent in 
an exhaustive study of political science. As a le- 
gal organ, quite as independent of outside dicta- 
tion as any member of the committee whose report 
lies before us, we believe that the signs of the 
times, and duty to our readers, justify and dictate 
the upholding of the principles we have enunciated, 
The report in question is not only reactionary, 
disputing as it does, through Professor Dwight, the 
obligation of any further codification whatever, 
but it is aggressive and decidedly hostile to Mr. 
Field as a competent codifier. Did we not think 
what we have already expressed, that the duty of 
codification is positively obligatory upon the Legis- 
ture and the exccutive of this State, and that Mr. 
Field’s large experience, training and accomplish- 
ments render him the best exponent of accurate 
codification, we might have some sympathy with 
the efforts of the local committee at the southern 
end of the State. We do not however wish to ignore 
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the preferences of any respectable minority upon a 
burning and important public question. But pref- 
erences which serve only as obstructions to what 
we conceive to be the plain path of duty should be 
subjected to the crucible of newspaper criticism. 
Professor Dwight, the chairman of the committee, 
is hostile to the construction placed upon the Con- 
stitution of 1846 by nearly every public man of 
this State. He recognizes no controlling necessity 
for codification. He denies by implication that the 
Constitution even authorizes codification, which 
conclusion if valid, would destroy every legislative 
action, past and present, looking toward codifica- 
tion. Surely this isa vagary, and not sound law. 
How can it be accounted for? It seems to us in 
this wise: Professor Dwight’s whole active life has 
been practically the high one of an instructor, and 
no one can impeach his extraordinary faculty of 
imparting knowledge to unwilling youths, or 
youths with legal aspirations. But his vocation 
has been what the historian of philosophy, Lewes, 
characterizes as ‘‘ an objective aim through subjec- 
tive methods.” Now an examination of law in the 
abstract has an inevitable tendency toward a reac- 
tion from codification. Abstraction has but one 
method of building up a jurisprudence, and that 
is the method which makes the perfect law conform 
to the abstractions. If these abstractions are re- 
duced by the jurist to form, or to a commentary on 
the existing state of the law, we may as well ex- 
pect a camel to go through the eye of a needle as 
to expect the abstraction to be made all over again 
so as to conform to the revolutions of « revolution- 
ary code. At this writing we have neither time 
nor space to give amore minute criticism of this 
practically rejected fourth annual report. It ends 
with a poem selected by Mr. J. Sleecker Miller as 
suitable to the solemn occasion, We give it 
verbatim : 


“ Plastering our swallow nests on the awful past, 
And twittering round the works of larger men, 
As we had builded what we but deface.” 


So say we! 


Mr. J. Bleecker Miller is the most imaginative of 
men. He attributes lynching to codification. He 
says: ‘*In Ohio we have just seen the effects of a 
similar reaction against the effects of this sys- 
tem of wholesale, cheap codification; that State 
adopted a penal code in 1878; the increase of lynch- 
ing in other States may be due to the same cause; 
the same results are to be expected in this State 
when the Penal Code shall have had time to make 
itself felt. And if we adopt this Civil Code we 
will just as certainly have, first, a great increase of 
the power of rich and unscrupulous men, acting 
especially through corporations, and then a social- 
istic reaction, and a constitution as wild as that of 
California. Who will not hear must feel.” Well, 
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we have heard Mr. Miller so long to this purport 
that we feel tired. There is only one other possible 
evil for him to lay to the Code, and that is the 
cholera. Possibly however the English tendency 


to codification had something to do with that at- 
tempt to blow up London bridge the other day. 


The queen has commuted the sentence of the Mig- 
nonette cannibals to six months’ imprisonment. The 
case involved a question of comparative horrors. It 
is horrible for a starving man to eat his fellow sufferer. 
It is also horrible to hang him for it. We think that 
the clemency of the crown was properly extended, 
but the prisoners would be more entitled to sympa- 
thy and to mercy if they had given their victim a 
chance for his life. It is a grim subject to legislate 
upon, but as experience shows that such cases do 
occasionally arise, would it not be well to compel 
the survivors of such catastrophes to give one 
another the chance of lot? Otherwise it will always 
turn out, as in this case, that might will make right. 
It was argued, to be sure, that the boy had no one 
depending on him, while the others had dependents. 
But then the boy had a natural right to have some 
one dependent on him in the future, and he had a 
natural right to live longer than the adults. It was 
a very selfish and cruel piece of business, this killing 
of the unresisting and helpless boy, and the killers 
get off well with this light punishment. The sen- 
tence might well have been heavier. It was no 
more than might have been imposed upon a starving 
man forstealing a loaf of bread. It would not have 
been amiss to make more distinction between a loaf 
and a life. 


The right to eat is really getting to be a serious 
business in the courts. Hardly have the Mignonette 
cannibals been safely settled, when a case arises in 
this country. Mad. Scalchi, the famous contralto 
singer, sues Mr. Abbey, the manager, for salary. Le 
defends on the ground that she refused to sing in 
The Prophet. She replies that he asked her too 
soon after breakfast, that term meaning a quarter 
past twelve; that she couldn’t rehearse so soon after 
eating. And nowthe court is gravely and anxiously 
examining this question. The lawyers are looking 
into all the digests for precedents. But there was 
no disayreement of the jury. They agreed with the 
woman. 


Mr. R. Vashon Rogers, Jr., of Kingston, Canada, 
has put forth another of his clever little books. 
This is entitled “‘ The Law and Medical Men,” and 
is published by Carswell & Co., of Toronto. The 
chapter on “ Dentists” was originally published in 
this journal. The book is characterized by the au- 
thor’s peculiar research and humor, and contains 
every thing that it is essential for medical men to 
know concerning their relations to the law. The 





case of Commonwealth v. Pierce, just decided in ! 


Massachusetts, and overruling the ‘‘ well-my-gris- 
tle” and ‘‘ram-cats’’ case of Thompson, is too re- 
cent for Mr. Roger’s book. He might however well 
have included the English case of Latter v. Bradwell, 
44 L. T. Rep. (N. 8S.) 369, where the servant maid 
sued her master and mistress and a physician for 
compelling her to submit to a medical examination 
on the charge of pregnancy, and her reluctant sub- 
mission was held to absolve the doctor. 


The New York Daily Register, speaking of the 
recent charge and verdict in the Cleveland oil trans- 
portation case says: ‘* The doctrine of the decision 
is the condemnation of what are known as special 
rates. The railroad company favored the Standard 
Oil Company by charging it less for a carload trans- 
ported than it did other shippers, and the plaintiff, 
who was compelled during a certain period to pay 
the railroad company some $5,000 more than the 
rates charged to the oil company during the same 
season would have amounted to, brought an action 
against the railroad company to recover back the 
excess. The defense insisted that it was allowable 
to charge a very large customer less than others, 
but the court held, that while it was allowable to 
charge less rates in proportion for a large quantity 
than for a small, the charge for either must be uni- 
form to all customers. It may be that a sliding 
scale could be adopted which might practically give 
a large customer a lower rate per load ona thousand 
loads than any shipper who had not so much to send 
could get the benefit of, and perhaps this would not 
be an infringement of the rule; but the rule itself is 
clear and its justice is plain. Whatever rate the com- 
pany fix must be fixed for all alike.” Special rates 
to large customers have been approved in several 
recent cases. See Ragan v. Aiken, 9 Lea, 609; S. 
C., 42 Am. Rep. 684: Concord and Portsmouth Rail- 
road v. Forsaith, 59 N. H. 122; 8. C., 47 Am. Rep. 
181; Johnson v. Pensacola, ete., R. Co., 16 Fla. 623; 
S. C., 26 Am. Rep. 731. In the latter case the test 
was held to be the reasonableness of the remuner- 
ation, and it was held that the same price for all is 
not essential. These three cases will give the clue 
to all the adjudications. 

Messrs. Sullivan and Greenfield, the pugilists, 
have triumphed over those craven spirits who 
would fain keep the peace. The jury have found 
that their fisticuffs were quite harmless — nothing 
like a ‘‘ contention or fight.” To be sure, Professor 
Greenfic.. lost alittle blood, but he said it was 
due to his own carelessness in running his eye 
against Professor Sullivan’s head, and it satisfac- 
torily appeared that if he was guilty of any offense 
it was only that of embracery. ‘‘Hugging” is a 
very serious offense among English barristers, but 
it does not count among men of science. 
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N Badenach v. Slater, the Supreme Court of 
Canada hold that an explicit power to sell on 
credit in an assignment for creditors does not avoid 
it. 7 Can. Leg. News, 392. Strong, J., observed: 
‘‘T cannot agree that a clause which invests such a 
trustee with a Giscretionary power, which so far 
from being necessarily prejudicial to the general 
body of creditors is actually essential to their pro- 
tection, renders the assignment invalid merely be- 
cause it ‘hinders and delays’ them. It is to be 
presumed that the trustee will do his duty; in 
other words, that he will execute the trust in the 
interest of the creditors exclusively, and that he 
will not sell on credit unless it is for their benefit 
that he should do so. If he fails in his duty or pro- 
poses to act in contravention, his conduct can be 
controlled by a Court of Equity, who can also su- 
persede him in the office of trustee. Supposing there 
are but a small body of creditors, and that the as- 
signment is made to them directly without the in- 
tervention of any trustee, the property being admit- 
tedly less in value than the debts, there should be 
no reservation of an ulterior trust for the assignor, 
could it be said that such a clause as this conferring 
on them a power to do what they like with their 
own was void? Then what difference: does it make 
that a trustee is interposed, and resulting trust de- 
clared for the debtor? To the amount of the debts 
the goods are still the property of the creditors, who 
through their trustees have the control and man- 
agement of them for their own behoof. Then to 
say that the trustee may or may not in his discretion 
sell on credit, is but to say that he shall dispose of 
the property in the way most advantageous for the 
whole body of creditors.” Gwynne, J., said: ‘‘To 
hold that this clause in the deed operates so as to 
compel the court to hold, as an incontrovertible 
conclusion of law, that the deed was not made and 
executed as in its terms it professed to be, for the 
purpose of paying and satisfying ratably and pro- 
portionately all the creditors of the debtors their 
just debts, but was made and executed with intent 
to defeat and delay such creditors, appears to me to 
involve a manifest perversion of the plain language 
of the deed, and such a construction of the clause 
in question is not warranted by any decision in the 
English courts or in those of the Province of On- 
tario, from which this appeal comes, and there is in 
my judgment nothing in it which so recommends 
it as to justify us in making a precedent by its 
adoption. * * * I have however carefully pe- 
rused the judgments in the case of Nicholson v. 
Leavitt, so much relied upon by the counsel for the 
appellant, as it was decided by the Court of Appeals 
for the State of New York, as reported in 6 N. Y. 
10, and also the same case as decided in the Superior 
Court of the State, and reported in 4 Sandf. 254. 
The Court of Appeals, when reversing the judgment 
of the Superior Court, seem to me to rest their 
judgment ina great degree upon a proposition which 





they lay down, to the effect that a debtor might 
with equal justice prescribe any period of credit 
which to him should seem fit, as that which the 
trustee should give upon sales of property assigned 
to him, as assume to vest in him a discretion to sell 
upon credit if such a mode of selling should seem 
reasonable and proper and in the best interests of 
thecreditors. With the utmost respect for the high 
authority of the Court of Appeals for the State of 
New York, this seems to me to be equivalent to say- 
ing that to express an intent of vesting in the trus- 
tee authority and permission to exercise his best 
judgment by selling on credit, if such mode of dis- 
posing of the property should seem to be in the in- 
terest of the creditors whose trustee he is made, and 
to express an intent of divesting such trustee of ali 
such authority, and to prescribe to him a rigid, 
unalterable course, which in the discharge of his 
trust he must pursue against the dictates of his 
own judgment, and against the will of the creditors 
whose trustee he is made, are one and the same 
thing. There are other parts of the reasoning upon 
which this judgment is rested which seem to me to 
lead to the conclusion, that delaying a creditor in 
obtaining satisfaction of his debt by the particular 
process of execution in a suit at law is equally a de- 
feating and delaying of him within the prohibition 
of the statute as the vesting the trustee with author- 
ity in his discretion to sell upon credit, if such 
would be a reasonable and proper course to pursue 
in the interest of the creditors, and that the former 
is not within the prohibition of the statute is estab- 
lished in our courts beyond all controversy.” 


We cannot say that we are glad to see that Rod- 
erigas v. East River Savings Institution has at last 


found one friend. In Plume v. Howard Savings In- 
stitution, 17 Vroom, 217, it was held that a decree 
of the Orphans’ Court, granting letters of adminis- 
tration, founded on a petition and proofs, present- 
ing a colorable case of the decease of the allegea 
intestate, and as to his residence, cannot be called 
in question in a collateral proceeding. Beasley, C. 
J., said, obiter: ‘‘ With respect to the authorities 
cited in the briefs of counsel, it is sufficient to say 
that they are conflicting, and that none of them ap 
pear to be strictly in point. In most, if not all of 
such cases, it was affirmatively shown that the 
alleged decedent was actually alive at the time of 
the issuance of letters of administration, while in 
the present case there is no reason for even surmis- 
ing such to have been the fact. In almost all the 
instances cited in which the fact of the death of the 
alleged intestate was allowed to be shown in order 
to overthrow the administration, the tribunal grant- 
ing it was held to be a court of limited and special 
jurisdiction. On the other hand, an authority to 
administer, granted even by such a court, was de- 
clared to be invulnerable to all collateral attacks, in 
the carefully considered case of Roderigas v. East 
River Savings Institution, 63 N. Y. 464; 8. C., 20 
Am. Rep. 555. The point decide’ was that a pay- 
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ment bya debtor to an administrator duly appointed 
was valid, and a bar to a second action, although 
the supposed intestate was alive at the time, and the 
letters of administration were subsequently revoked 
for that reason. As we are dealing in the present 
case with the decree of a court of general jurisdic- 
tion, it is not necessary to affirm the doctrine of this 
reported case, though in passing it may not be out 
of place to remark that its reasoning, notwithstand- 
ing the adverse criticism to which it has been sub- 
jected, appears to be of great weight. That a con- 
clusive efficacy should be given to letters of admin- 
istration by whatever tribunal issued, so far as 
merely collateral impeachment is concerned, is a 
plain dictate of sound public policy, for few things 
can be more oppressive than to require the debtors 
of a person, who chooses so to absent himself as to 
give rise to 9 judicial conclusion that he is dead, to 
bear the burden of paying the debts they owe to 
such absentee, to his representative duly appointed 
according to legal forms, and at the same time to 
assume the risk of such payment being afterward 
declared to be invalid, on the ground that such ab- 
sentee was still alive. The doctrine of the nullity 
of such grants of administration would also be at- 
tended by the further disastrous result of rendering 
the surrogate or other court of limited jurisdiction 
liable to be treated as wrong-doers for everything 
that should be done by virtue of such letters, and 
which might prove detrimental to the interests of the 
person supposed to be dead. But this question is 
not now before the court; for all that we are now 
called upon to declare is the doctrine already stated, 
that this decree of the Orphans’ Court is not con- 
testable 1n this collateral way.” All the chief jus- 
tices in the United States could not make us believe 
that a court can confiscate a live man’s estate by 
decreeing that he is dead. The contrary has very 
recently been held in Thomas v. People, 107 Ill. 517; 
8.C.,47 Am. Rep. 958; and Devlin v. Commonwealth, 
101 Penn. St. 273; 8. C., 47 Am. Rep. 710. The 
Roderigas case stands solitary in its absurdity. 


Two cases interesting to college students are de- 
cided in Maine. In Strout v. Packard, 76 Me. 148, 
it was held that in an action against several indi- 
viduals for a joint assault, evidence of misconduct on 
the part of some of the defendants before and after 
the assault, tending to show a combination among 
them, should be limited in its application to those 
defendants against whom such acts of prior or sub- 
sequent misconduct are proved; it is not evidence 
against the other defendants, This was an action 
for hazing a freshman. The court said: “ The dec- 
laration alleged a joint assault. The averment of a 
conspiracy was of no account except that under it 
it might be proved in any legal way that the hand 
which threw the coal carried into execution the pur- 
pose of the seven. Evidence of prior or subsequent 
misconduct on the part of some of the defendants 
was only admissible for the purpose of proving, as 
among them, the existence and character of the 








combination or conspiracy alleged. The fact that a 
conspiracy exists, or the extent to which it goes, is 
not to be proved as against A., by the declarations 
or the acts of B., with which no connection on the 
part of A. isshown, and which do not appear to have 
been made or done in furtherance of a common 
design entertained by both. That a joint purpose 
of the seven was carried into effect by throwing the 
coal in this instance, was not to be proved by show- 
ing previous acts of combination and torts committed 
in pursuance thereof by three or four only. Pre- 
cisely the limitation which the request contained 
was required in the legal statement of the case ; that 
the testimony to misconduct on the part of some of 
the defendants before and after this assault, tending 
to show a combination among them, and offered and 
received only as ‘ evidence of the intention and pur- 
pose for which the seven defendants were out to- 
gether that night, and what kind of acts and invas- 
ions of the Freshmen in their rooms were to be 
expected when parties were out on such an expedi- 
tion, and so to indicate what kind of a concert of 
action subsisted between the defendants on the 
night when the plaintiff was hurt,’ should have been 
limited in its application to those defendants against 
whom such acts of prior or subsequent misconduct 
were proved. The evidence was offered only for the 
purpose of proving the presence and the scope of a 
joint intent in the single act, whether there was on 
this occasion a common purpose among the several 
defendants and whether it extended to the throwing 
of such a missile under such circumstances. The 
previous act of one was not evidence to prove this 
against another, who did not participate in that act. 
The mind of one is not to be revealed by the act of 
another, till some relation between the two is shown 
in the doing of that act. * * * The existence 
of a conspiracy, as we understand it, isnot in the 
first instance to be proved against one by the mere 
act or declaration of another, but beyond that, if 
the existence of the conspiracy were fully proved as 
to some of the defendants, that fact had no tend- 
ency to decide adversely to the other defendants the 
vital question whether they took part in that con- 
spiracy, and in such a way, to such an extent, as to 
make them joint trespassers in this transaction.” 


In Sanders v. Getchell, 76 Me. 158, it was held 
that although the Constitution of the State provides 
that the residence of a student at any seminary of 
learning shall not entitle him to the right of suffrage 
in the town where such seminary is situated, this 
does not prevent a student gaining a voting resi- 
dence in such place if other necessary conditions 
exist; he does not acquire a residence because a 
student, but may acquire one notwithstanding that 
fact. The court said: “It is clear enough that 
residing in a place merely as a student does not con- 
fer the franchise. Still a student may obtain a vot- 
ing residence, 1f other conditions exist sufficient to 
create it. Bodily presence in a place coupled with 
an intention to make such place a home will estab- 
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lish a domicil or residence. But the intention to 
remain only so long as a student, or only because 
a student, is not sufficient. The intention must be, 
not to make the place a home temporarily, not a 
mere student’s home, a home while a student, but to 
make an actual, real, permanent home there; such a 
real and permanent home there as he might have 
elsewhere. The intention must not be conditioned 
upon or limited to the duration of the academical 
course. To constitute a permanent residence, the 
intention must be to remain for an indefinite period, 
regardless of the length of time the student expects 
to remain at the college. He gets no residence be- 
cause a student, but being a student does not pre- 
vent his getting a residence otherwise. The pre- 
sumption is against a student’s right to vote, if he 
comes to college from out of town. Calling it his 
residence, does not make it so. He may have no 
right to so regard it. Believing the place to be his 
home is not enough. There may be no foundation 
for the belief. Swearing that it is his home must 
not be regarded as sufficient, if the facts are averse 
to it. Deception or misconstruction should not be 
encouraged. The constitutional provision should 
be respected. Each case must depend largely upon 
its particular facts. The question is not always of 
easy solution. One difficulty is this, that all the 
visible facts may be apparently consistent with either 
theory,— that of a temporary or a permanent home. 
The Massachusetts court, in a discussion of the ques- 
tion (5 Met. 589), presents such descriptions of fact 


as might be of a controlling weight upon the two 
sides of the question, very clearly, in the following 
remarks: ‘If the student has a father living; if he 
still remains a member of his father’s family; if he 
returns to pass his vacations; if he is maintained 
and supported by his father; these are strong cir- 
cumstances repelling the presumption of a change 


of domicil. So if he have no father living; if he 
have a dwelling house of his own; or real estate of 
which he retains the occupation; if he have a mother 
or other connections, with whom he has been before 
accustomed to reside, and to whose family he re- 
turns in vacations; if he describes himself of such 
place, and otherwise manifests his intent to continue 
his domicil there; these are all circumstances to 
prove that his domicil is not changed. But if hav- 
ing a father or mother, they should remove to the 
town where the college is situated, and he should 
still remain a member of the family of the parent; 
or if having no parent, or being separated from his 
father’s family, not being maintained or supported 
by him; orif he has a family of his own, and re- 
moves with them to such town; or by purchase or 
lease takes up his permanent abode there, without 
intending to return to his former domicil; if he de- 
pend on his own property, income or industry for 
support ; these are circumstances, more or less con- 
clusive, to show a change of domicil, and the acquisi- 
tion of a domicil in the town where the college is 
situated.’ The cases generally are of the same 
tenor. Vanderpelv. O'Hanlon, 53 Iowa, 246; 8. C., 





36 Am. Rep. 216; Fry's Election case, 71 Penn. St. 
302; 8. C., 10 Am. Rep. 698.” 


OLD CASES REVIVED. 


Tue True Story oF OPHELIA, OR THE DEATH OF 
Miss Stout. 
gees over for the present the period of the 
last two Stuarts, so rich in important and pictu- 
resque political trials, we find our attention arrested 
by a case which at the time excited public feeling 
throughout England to an unusual degree. Had 
it cccurred in our own days it would have filled 
the newspapers with sensation, and might even 
have been deemed worthy of notice in the very 
throes of a presidential election. 

At the close of the seventeenth century there 
dwelt in the little town of Hertford a young 
Quaker gentlewoman named Mistress Sarah Stout. 
Her means were good, her father, who had amassed 
considerable wealth, having made her his sole exec- 
utrix, and given her the greater part of his per- 
sonal estate. She lived with her mother, and 
passed, to all outward appearance, a quiet, happy, 
retired life. But beneath this veil of humdrum 
monotony a constant struggle was going on be- 
tween the strict principles of the sect in which she 
had been brought up, and which she lacked suffi- 
cient strength of mind to break away from, and 
those impulses toward innocent pleasure and free- 
dom, natural to a young, well educated girl. The 
few letters written by her which have come down 
to us are couched in the easy, graceful style of a 
refined woman, and we can judge of the repug- 
nance with which she received the tirades of a cer- 
tain ‘‘ Theophilus, a watchman,” who on one occa- 
sion at least preached in her mother’s house, and 
before an audience of some twenty or thirty people 
pointedly addressed himself to her backslidings, 
telling her that ‘‘ her mother’s falling outwardly m 
the flesh should be a warning to her that she should 
not fall outwardly.” From such ‘canting stuff,” 
as she termed it, she turned with pleasure to the 
only congenial society that seems to have been 
opened to her, that of the Cowpers, a neighboring 
county family. Sir Wilham Cowper and his eldest 
son were members for the borough, which was far 
from being a pocket one, and the steady support 
they had received in their election struggles from 
Miss Stout’s father had been the origin of a friend- 
ship long since ripened into intimacy. When in 
London, whither business connected with her in- 
vestments sometimes called her, she was a welcome 
guest at the house of William Cowper, Jr., and his 


‘younger brother Spencer Cowper, both barristers 


in good and increasing practice. The elder brother 
in fact was a king’s counsel, leader of the circuit, 
and afterward, as lord chancellor, played a great 
and honorable part in the public affairs of the na- 
tion. (Vide his hfe in Campbell's well-known Lives 
of the Chancellors.) The younger brother was fre- 
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quently pressed by Miss Stout to stay at her moth- 
er’s house when the assizes brought him to Hert- 
ford, but he preferred sharing the lodgings of his 
brother. 

On one occasion however, that of the spring As- 
sizes, 1699, the elder Cowper was detained in town, 
and Spencer, with the natural desire of a young 
barrister to save himself needless expense, accepted 
her invitation. Arrived at Hertford he found that 
his usual lodgings had been kept for him, so that 
there was nothing to be done but to take them. 
He dined with the Stouts, explained to them the 
unavoidable disappointment, and returned to their 
house in the evening for the purpose of paying the 
young lady some interest upon an investment he 
had made for her. As the evening passed on the 
mother left the room. About eleven Miss Stout or- 
dered her maid to warm Mr. Cowper’s bed, to 
which he made no objection, and the servant ac- 
cordingly went upstairs. In a quarter of an hour's 
time she heard the front door slam, and after an 
uncertain interval spent in dawdling after the man- 
ner of maidservants, she came down to find the 
parlor empty. Neither Miss Stout nor Mr. Cowper 
returned, but the mother seems to have felt no 
great uneasiness, and like a thundershock came the 
news in the morning that her daughter’s body had 
been found floating in the mill-pond. 

On the same day a.hurried inquest was held, and 
an open verdict returned. Cowper, without again 


visiting the mother’s house, left the town with the 
rest of the bar, and at first the whole matter seemed 


likely to blow over. But as we all know, tongues 
in a country town will wag, and it was not long be- 
fore scandalous stories got afloat affecting the poor 
girl’s reputation. Mrs. Stout too had her dormant 
suspicions roused, when on examination of her 
husband’s affairs, she found the estate deficient by 
£1,000 of the figure at which she had estimated it. 
The Quakers loudly protested that it was an impos- 
sibility that one possessed of ‘‘the inner light,” 
although a backslider, should commit suicide, and 
the conjoint influence of all these causes led to an 
exhumation of the body on April 28th, at which 
six medical men were present. Five of these un- 
hesitatingly agreed that the deceased was not 
drowned, but was dead before being thrown into 
the water, and asthe dissentient happened to be 
Sir William Cowper’s family surgeon, his refusal to 
join in his colleagues’ opinion only increased the 
burden of suspicion. At this point another circum- 
stance came to light. It appeared that on the very 
night of Miss Stout’s death three strangers took 
lodgings in the town, and were overheard talking 
of the young lady, one of them saying that she 
had thrown him over, but a friend of his would be 
even with her by this time. These men were seen 
in Cowper’s company next day, and it further came 
out that they had spent the whole of the previous 
afternoon in the town, although they only went to 
their lodgings little before midnight, and one of 
them was then heated with exertion and covered 





with dirt. These mysterious visitors were traced, 
and turned out to be Marson and Stephens, two 
London attorneys, and one Rogers, a scrivener. 

And now the whole town was aflame with an ex- 
citement which rapidly spread throughout the king- 
dom, and to which the political passions, so violent 
at that epoch, added fuel. The Cowper family 
stood in the front rank of Whiggism, and were 
consequently, in the opinions of their Tory and 
Jacobite opponents, capable of any crime. An un- 
fortunate liaison in which William Cowper was in- 
volved extended its prejudicial effect to his brother, 
and we may remark in passing, subsequently gave 
Voltaire occasion to assert in his “ Philosophical 
Dictionary ” that the chancellor of England both 
practiced and defended polygamy! From every 
side arose an outcry for inquiry, and Spencer Cow- 
per, Marson, Stephens and Rogers were arrested, 
examined before Holt, C. J., and committed for 
trial. Finally on July 16th they were duly ar- 
raigned for murder at the Hertford assizes before 
Baron Hatsell. 

Jones for the prosecution opened his case more 
strongly than hissubsequent proofs warranted. The 
unexplained movements of Cowper, the position 
of the body when found, the unhesitating state- 
ments of the medical witnesses, and the strange ac- 
tions of the three lesser prisoners however made a 
heavy case of suspicion, and it is evident that at 
the commencement of the case the judge was preju- 
diced against the defense. 

An initial point of some interest was raised. 
The prosecution having challenged certain jurors, 
Cowper called upon them to show legal cause for 
their challenges. Jones contended that he had the 
same right of peremptory challenge as the prison- 
ers, but Cowper quoted Hale’s Pleas of the Crown, 
page 259, and a statute of 33 Edward I, where it is 
expressly enacted that the king shall not challenge 
without cause, and the judge held with him that 
the prosecution had no right of peremptory chal- 
lenge. Cowper however waived the point, and the 
jury being sworn, the first witness called was the 
deceased’s maidservant, Sarah Walker. The mate- 
rial part of her evidence has already been given. 
In cross-examination Cowper elicited the fact that 
she had on two previous occasions bought poison 
for her mistress, but she cleared this up by show- 
ing that it had been used to poison an unruly 
dog. 

Next came the witnesses as to the finding of the 
body. Of these there were no less than ten who 
all agreed that the corpse was floating in water 
some five feet deep, portions of the dress being 
above the surface, and the whole body being only 
just submerged. The head and right arm were en- 
tangled in the stakes of the mill-dam, and there 
were various bruises around the neck, but only such 
as might easily have been produced by friction 
against the wood. No water was in the body, and 
only a little froth oozed from the nostrils. 

After some minor and irrelevant testimony, five of 
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the doctors who had assisted at the exhumation 
were called. The body had been found in a re- 
markable state of preservation, and all agreed with 
great positiveness that deceased could not have 
been drowned, basing their opinion on the ground 
that if she had come by her death in that manner 
her inner parts would have at least some water in 
them, and would consequently have putrefied. The 
opinion of Doctor Woodhouse may be taken as 
summarizing their united views: ‘My opinion is 
that no person is drowned by water but he must 
have a great deal of water within him, a great deal 
of water in the stomach, and some in the lungs.” 
B. Hatsell— ‘‘Pray let me ask you a question; 
some of the witnesses said that if a person be 
drowned, and lies dead a great while, the inwards 
will be putrefied — what is your opinion of it?” 
Doctor Woodhouse — ‘‘ No doubt, my lord!” 

As to the point of the floating of the body, 
which the prosecution alleged was a sure sign of 
death before immersion, the doctors were not so 
positive, but they agreed that they had never met 
with a case of the body of a drowned person float- 
ing so soon after death. Upon this the judge re- 
marked that Doctor Browne ‘‘has a learned dis- 
course in his ‘ Vulgar Errors’ upon this subject, 
concerning the floating of dead bodies, I do not 
understand it myself, but he hath a whole chapter 
about it.” 

Pat upon the quotation of Vulgar Errors, Edward 
Clement, an old sailor, stepped into the box and 
varied the proceedings by a narration of his exper- 
iences in the battle off Beachy Head when he saw 
several thrown overboard during the engagement, 
particularly one that was his friend and killed by 
his side, the sum of the whole being that all that 
were so killed and thrown overboard floated. He 
also instanced the well known practice of tying shot 
to the feet of those who are buried at sea. For the 
reverse fact, he quoted the shipwreck of the Coro- 
nation, and at the risk of a little irrelevancy we will 
let the old salt tell his own tale. ‘“ Have you seen a 
shipwreck ? A. Yes, the Coronation in 1691. I 
was then belonging to the Duchess, under the com- 
mand of Captain Clement. We looked out and see 
them taking down their masts; we saw the men 
walking up and down on the right side and the ship 
sink down and they swam up and down like a shoal 
of fish one after another; and I see them hover one 
upon another and see them drop away by scores at 
a time; and there was an account of about nineteen 
that saved themselves, some by boats and others by 
swimming; but there was no more saved out of the 
ship’s complement which was between five hundred 
and six hundred, and the rest I saw sinking down- 
right, some twenty at a time.’ Clement was suc- 
ceeded by another tar, one Richard Gin (most ap- 
propriate name for a grog-loving mariner), and ulti- 
mately the prosecution proceeded to the case against 
the other three prisoners, the substance of which 
has already been stated. Here the prosecution rested, 

Cowper opened his defense at some length, first 





pointing out that the whole case amounted merely 
tosuspicion, then dealing with the medical evidence, 
giving a full account of his own actions on the 
night in question, and attributing the prosecution to 
the combined malice of the Quakers and of his 
family’s political opponents. He referred to certain 
letters of the deceased, which he should produce 
and which would afford a key to the whole mystery, 
protesting however that if he stood there singly in 
the case of his own life he would not do so, but the 
consideration of the three innocent men arraigned 
with him compelled him to adopt this course. Clos- 
ing in a somewhat rhetorical strain, he was told by 
the judge ‘‘ not to flourish too much.” 

The first batch of his witnesses were the constable 
and other parish officials present at the taking of 
the body out of the water, but their testimony sub- 
stantially agreed with that already given for the 
crown. 

Next came the doctors for the defense, nine Lon- 
don physicians and the distinguished anatomist 
William Cowper, who though bearing the same name 
was no relation to the prisoner. This gentleman 
gave a full expression of the whole process of drown- 
ing, pointing out the important distinction between 
those voluntarily and involuntarily drowned. The 
latter class, in their struggle for life, will invariably 
swallow a considerable amount of water, but the 
suicide, keeping his breath for a speedy suffocation, 
may, with sufficient resolution, attain his end with- 
out swallowing any water whatever. As to the 
sinking of bodies, he detailed various experiments 
he had made with dogs, with a view to the trial, 
resulting in the conclusion that dead bodies neces- 
sarily sink if there be no distention to bring them 
up, but that distention may happen either before or 
after death so that no inference can be drawn from 
the fact of a body floating or sinking. The reason of 
fastening weights to those deceased at sea he ex- 
plained to be not so much to sink them, as to pre- 
vent their rising afterward, Another witness, Dr. 
Crell, being interrupted by the judge whilst refer- 
ring to some ancient authors, retorted that he saw no 
reason why he should not quote the fathers of his 
profession in the case ‘‘ as well as you gentlemen of 
the long robe quote Coke or Littleton in others;” 
a remark which shows that even so late as the close 
of the seventeenth century the medical profession 
looked rather to books than experiment for their 
knowledge, and had the same odd custom of valuing 
authorities by age, which still prevails amongst 
‘‘the gentlemen of the long robe.” 

The defense then called witnesses to prove de- 
ceased’s melancholy state of mind, and in this they 
had great success, more than one person proving 
that she had expressed an intention of drowning 
herself and had confessed that she was in love with 
one she could not marry. This point Cowper 
clenched home, producing the promised letters, in 
which her unfortunate passion for himself was only 
too clearly expressed, her last letter, written four 
days before her death, containing the words ‘I 





508 


THE ALBANY LAW JOURNAL. 





won't fly for it, come life, come death, I am resolved 


never to desert you.” As to this also the future 
chancellor gave evidence showing that his brother 
had used all reasonable means to disenchant Miss 
Stout of her unrequited affection. 

The mystery was now sufficiently solved. Cowper's 
movements after leaving the house were fully ac- 
counted for. His financial relations with the de- 
ceased had not been referred to by the prosecution, 
but for the more complete clearing of his name he 
showed that his only dealing of this kind had been 
to find a mortgage security for a small sum the 1n- 
terest of which he had paid her on the eventful 
evening. The case against the other three prisoners, 
consisting in merely loose expressions grossly exag- 
gerated by ignorant and malevolent witnesses, was 
dissipated, it being clearly proved that they were in 
town on assize business, and the very frankness of 
their conversation with respect to Miss Stout, 
whom one of them had previously unsuccessfully 
courted, was inconsistent with their guilt. The ex- 
humation, which had placed the lives of the pris- 
oners in such jeopardy, had had the one good result 
of establishing the poor girl’s chastity, and when the 
case for the defense was closed there could be no 
doubt what the verdict would be. The judge, a 
weak, fatuous man, summed up shortly and gener- 
ally, excusing himself from going into the details 
of the evidence on the score of faintness, and after 
half an hour’s consideration the jury returned a ver- 
dict of ‘‘ not guilty.” 

Thus ended a case which we have very imper- 
fectly summarized. Some subsequent proceedings 
were taken in chancery, the heir suing out a writ of 
appeal (a procedure abolished by a statute of George 
IV), but they came to nothing and the war of pam- 
phlets, in which the heated contestants on either side 
cooled off their feelings, gradually ceased. Among 
these transient fewilletons, one entitled ‘‘ A Reply to 
the Hertford Letter” is worth noting as contain- 
ing a full and apparently sound examination of the 
whole subject of drowning. It may be found in 
Howell’s State Tral’s (ed. 1816) vol. 13, p. 1218, 
and there too the reader curious for more details 
may consult in extenso the whole proceedings upon 
the trial, occupying more than 140 closely printed 
columns. He may also, if he pleases, find in the 
once famous novel, the ‘‘ New Atalantis,” written by 
Swift's friend, Mrs. Manley, a malicious presentation 
of the worst hypothesis of the whole affair, Cowper 
being ‘‘ Moses” and Miss Stout ‘‘ Zara.” 

Spencer Cowper subsequently made a distin- 
guished mark in life, becoming a judge of the Court 
of Common Pleas. We are told, and may well be- 
heve, that he wasever cautious and merciful in trials 
for murder, nor was the character of ‘‘ Ophelia,” to 
him, a mere creature of the poet’s imagination, 





MALICIOUS PROSECUTION—NOL. PROS —PROB- 
ABLE CAUSE—EVIDENCE. 


WISCONSIN SUPREME COURT, SEPTEMBER 23, 1884, 


Woopworth v. MILts.* 


The entry of a nolle prosequi for any reason other than some 
irregularity or informality in the information itself is an 
end to the prosecution of that case, and unless such nolle 
is vacated at the same term, the defendant can be further 
prosecuted for the same offense, if at all, only upon a 
new complaint, arrest, and examination. 

Such entry of a nolle prosequi is therefore such a final deter- 
mination of the action that an actionfor its malicious 
prosecution may be maintained. 

Evidence of the previous good character of the plaintiff is ad- 
missible as tending to show that such prosecution was 
without probable cause. 

And evidence that the defendant had known the plaintiff for 
several years before the criminal prosecution was com- 
menced raisesa presumption that he knew his reputa- 
tion 

If the defendant instigated such prosecution without probable 
cause, the fact that the person, who at his instigation 
made the criminal complaint, had probable cause to be- 
lieve it to be true, is no defense. 


ee from the Circuit Court, Jackson county. 


Bleekmann & Bloomingdale and Wm. F. Vilas, for 
respondent. 


Johnson & Ainsworth, J. M. Morrow, and S. U. Pin- 
ney, for appellant. 


Taytor, J. Therespondent bruught an action in 
the Circuit Court of Jackson county against the ap- 
pellant for malicious prosecution for causing him to 
be arrested upon acharge of grand larceny. The com- 
plaint alleges that one Daniel T. Hockert made the 
complaint upon which the arrest was made, but charges 
that the defendant maliciously and without probable 
cause advised and caused the said Hockert to make 
such complaint and have the plaintiff arrested. 

(Omitting recital of pleadings.] 

Upon the issues made by the pleadings the parties 
went to trial in the Circuit Court, and before any evi- 
dence was given on the part of the plaintiff, the de- 
fendant objected to the reception of any evidence in 
the case, on the ground that the complaint does not 
state facts sufficient to constitute acause of action 
The point raised by the learned counsel for the ap- 
pellant upon this objection is that the complaint fails 
to show sucha termination of the criminal action 
against the plaintiff as authorizes him to maintain an 
action for malicious prosecution against the prosecu- 
tors of such criminal action. 

It is not denied by the learned attorney for the re- 
spondent that it is necessary to show a final determi- 
nation of the criminal action against the plaintiff be- 
fore theaction for the malicious prosecution of the 
same can be maintained by him. Miller v. Milligan, 
48 Barb. 30; Pratt v. Page, 18 Wis. 337-344; Winn v. 
Peckham, 42 id. 493-499. It is unnecessary to cite 
other authorities to sustain this proposition, as both 
parties admit that such is the rule of law, and the au- 
thorities are not in conflict upon that point. But it is 
claimed by the learned counsel for the appellant that 
the facts stated in the complaint do not show a final 
termination of the criminal action upon which this 
suit is founded, and they rely upon the following au- 
thorities to sustain their contention: Bacon v. Towne, 
4 Cush. 217; Parker v. Farley, 10 id. 279; Brown v. Lake- 
man, 12 id. 482; Parker v. Huntington, 2 Gray, 124; 
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Dennehey v. Woodsum, 100 Mass. 195-198; Cardival v. 
Smith, 109 id. 158. These cases, as well as others 
cited by the appellant, would seem to hold that the 
entering of a nolle prosequi by the district attorney, 
with the consent and leave of the court, upon the in- 
dictment or information for a crime, is not a final de- 
termination of such criminal action, and therefore no 
action for malicious prosecution can be maintained, 
because it is urged that the defendant may be again 
arrested upon such indictment or information, and 
tried, and that upon such trial the accused might be 
convicted, which conviction would be conclusive evi- 
dence that there was probable cause for the prosecu- 
tion; and upon this point the learned counsel for the 
appellant cite the following cases: Whart. Crim. Law, 
§ 513; State v. McNeill, 3 Hawks. 183; Com. v. Wheeler, 
2 Mass. 172; Teague v. Wilks, 3 McCord, 461; Smith v. 
Shackleford, 1 Nott & McC. 36; Heyward v. Cuthbert, 4 
McCord, 354; State v. Blackwell, 9 Ala. 79 (N. S.); 
Wortham v. Com., 5 Rand. (Va.) 669; Lindsay v. Com. 
2 Va. Cas. 345; State v. Haskett, 3 Hill (S. C.), 95; U. 
S. v. Shoemaker, 2 McLean, 114. 

It will be seen by an examination of these authori- 
ties that the question as to whether, after a nolle 
prosequi had been entered upon an indictment or in- 
formation, the party could be afterward proceeded 
against upon the same indictment or information, 
was not the point decided; and if such rule was stated 
as the law, it was only incidental to the real question. 
All the authorities hold that a nolle prosequi, entered 
with leave of the court before the jury is impanelled in 
the case, is not a bar toa subsequent prosecution for 
the same offense upon a new indictment or informa- 
tion, and there are a few cases which hold that the 
nolle prosequi may be recalled, and the defendant tried 
upon the same indictment or information. All that 
was decided in U. S. v. Shoemaker, supra, was thata 
nolle prosequi entered on an indictment was not a bar 
to a subsequent indictment for the same cause. Such 
was the fact also in the case of Com. v. Wheeler, supra. 
In this last case Justice Sewell says: ‘A nolle prosequit 
is often entered by the attorney for the government 
on discovering some informality in his indictment. I 
consider that it applies to the particular indictment 
only, and not to the offense.’”’ Sedgwick, J., says: ‘I 
think it has been held that a nolle prosequi is not a bar 
even to the indictnient on which it is entered, though 
I believe this opinion has been since overruled.” 
Bishop in his work on Criminal Procedure, in speak- 
ing of the effect of the entry of a nolle prosequi, says: 
‘‘We see therefore that a nolle prosequi during trial 
bars a subsequent prosecutiou for the same offense, 
whether on the same or any other indictment. A for- 
tiori, it does when entered between the verdict and 
sentence. Entered before trial, it and the proceedings 
it discontinues are no impediment to a subsequent 
prosecution for the same offense. It simply puts an 
end to the particular indictment, count, or part ofa 
count to which itis applied, without prejudice to new 
proceedings; but the part or whole of the present pro- 
ceeding which has been reached by it cannot be re- 
vived. In the language of an old case, ‘the king can- 
not afterward proceed in the same suit, but he may 
begin anew.’’’ See §1395. Inanote to this section, 
the learned author refers to some of the oases cited by 
the Jearned counsel for the appellant in this case, 
which seems to hold that proceedings might be after- 
ward had upon the same indictment or information, 
and disapproves what was said upon that question in 
those cases; and cites the following cases to sustain 
his statement in the text, that ‘‘the nolle prosequi 
puts an end to the particular indictment, count, or 
part of a count to which it is applied, without preju- 
dice to a new proceeding; but the part or whole of the 





present proceeding which has been reached by it can- 
not be revived.” eg. v. Pickering, 2 Barn. & Adol. 


7; Bowden v. State, 1 Tex. App. 137; State v. Shilling, 
10 Iowa, 106; Com. v. Dowdican, 115 Mass. 133; Brit- 
tain v. State.? Humph. 159; Reg. v. Mitchell, 3 Cox 
Crim. Cas. 93; State v. Primm, 61 Mo. 166; Moulton 
v. Beecher, 8 Hun, 100; Keg. v. Allen, 1 Best & 8S. 
850. 


In the case last cited, which was decided in 1862, 
Cockburn, C. J., says: ‘‘ No instance has been cited, 
and therefore it may be presumed that none can be 
found, in which, after a nolle prosequi has been entered 
by the fiat of the attorney general, this court has 
taken upon itself to award fresh process, or has allowed 
any further proceedings to be taken on the indict- 
ment.” Crompton, J., says: ‘ The nolle prosequi be- 
ing on the record, there is an end of this prosecution; 
but the question remains whether that is final or not. 
Irather think however that Mr. Archbold, in his 
Practice of the Crown Office, is right when he says 
(p. 62) ‘ that it has the effect of putting an end to the 
prosecution altogether.’ Itis said that notwithstand- 
ing that the attorney general may interfere in any 
prosecution in any court in England and stop it, the 
court may afterward award process. Goddard v. 
Smith, 6 Mod. 261, only decided the entry ofa nolle 
prosequi is not a decision on the merits of the prosecu. 
tion. The court in the course of the argument said 
the attorney general might issue new process upon the 
indictment; but as Ihave said, I rather think the 
nolle prosequi puts an end to thé prosecution.” Black- 
burn, J., gave no opinion on this point. The remarks 
of the judges above quoted were made in a case where 
the attorney general had acted without the leave of 
the court. 

It seems to us very clear that the rule as stated by 
Mr. Bishop and the judgesin the cases above cited 
must be the true rule, when the nolle prosequi is en- 
tered upon an indictment for any cause. It it be en- 
tered because the indictment is bad upon its face for 
want of sufficient allegations, either in form or sub- 
stance, then there can be no reason for arresting the 
defendant for trial upon such imperfect indictment. 
And if the nolle prosqui is entered because there is no 
proof of the guilt of the defendant, he certainly ought 
not to be proceeded against further, and the action, 
though a criminal one, is discontinued for all purposes. 
Whether in this State, where the information is pre- 
sented by the attorney for the State after an examina- 
tion of the defendant before a justice, and a nolle 
prosequi is entered because of some imperfection in 
the information which renders it bad inlaw, anew 
information may not be presented without a new 
complaint and examination of the defendant, need 
not be determined in this case; as we think it must be 
presumed from the evidence in the case that the nolle 
prosequi was entered by the district attorney with the 
leave of the court, because the attorney and the court 
were satisfied that there was not sufficient proof of 
the defendant’s guilt. And when the prosecution is 
discontinued for that reason, or for any other reason 
except for some irregularity or informality in the in- 
formation itself, such discontinuance puts an end to 
all further proceedings in that case; and if the de- 
fendant can be thereafter further prosecuted for the 
offense charged in the information, it must be upon a 
new complaint, arrest, and examination. In this view 
of thecase theentry of the nol/e prosequi with the 
leave and consent of the court was a final determina- 
tion of that action, within the meaning of the rule 
laid down for the government of actions for malicious 
prosecution. 

In the case of Moulton v. Beecher, above cited, a 
complaint for malicious prosecution was sustained 
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upon demurrer, which alleged that a nolle prosequi had 
been entered in the criminal action in substantially 
the same language used in the case at the bar, and the 
court held the complaint sufficient. We think upon 
principle as well as authority, the entry of a nolle 
prosequi upon an information, not upon the ground 
that the information is insufficient upon its face, is an 
end to the prosecution of that case, and that such nolle 
prosequi cannot afterward be vacated, and further pro- 
ceedings bad in that case, unless vacated at the same 
term at which it is entered. Bish. Crim. Proc., § 1396; 
State v. Nutting, 39 Me. 359; Parry v. State, 21 Tex. 746. 
The objection made to the sufficiency of the complaint 
was properly overruled. 

(Omitting question of evidence.] 

There is but one other question, as to the admissi- 
bility of evidence on the part of the plaintiff which was 
objected to by the defendent, which we deem neces- 
sary to consider. On the trial the plaintiff was allowed 
to give evidence of his previous good character, as a 
part of his case, and not in answer toan attack upon 
such character by the evidence of the defense. This 
evidence was all objected to by the defendant. Upon 
this question the authorities are somewhat in conflict. 
This court has not heretofore passed upon the ques- 
tion, and we are therefore at liberty to adopt the rule 
which seems to us the morereasonable. The question 
seems to us to be this, in determining the probability 
of the guilt ofa party charged withacrime: Has his 
previous good character any bearing on the question? 
We think this question must be answered in the affirm- 
ative. The fact that it has weight in determining the 
question of guilt, in all cases where there is auy doubt 
of the guilt of the accused party, is the basis of the 
rule in criminal actions, that the defendant may in all 
such cases, and perhaps in all cases, give in evidence 
his previous good character. The fact that he has 
such character is some evidence, and often very con- 
clusive evidence, of the innocence of the accused. 
When therefore a person is about to make a criminal 
complaint against a citizen of previously known good 
character and reputation, it is reasonable that he 
should consider that fact with the other facts and cir- 
cumstances in determining the question of the prob- 
ability of the guilt of the accused. If I lose my horse 
under circumstances which indicate that he had been 
stolen, and shortly after he is found in the inclosure 
of aman who has the reputation of being a horse 
thief, I might have probable cause for believing that 
that man had stolen him; but if he was found under 
like circumstances in the inclosure of a man whom I 
knew to have sustained a good reputation for many 
years, there would bea question, at least, whether I 
would have probable cause to believe such man guilty 
of the theft. There are many cases which hold that 
in a civil action, the character of the plaintiff is not in 
issue until the same is attacked by the defendant, and 
that until so attacked it is presumed to be good, and 
therefore there is no necessity or propriety in giving 
affirmative proof of such character. Thisas a general 
rule is undoubtedly the true rule; but in an action for 
the malicious prosecution of a criminal action, where 
the main question in the case is whether the defend- 
ant had probable cause for instituting such proceed- 
ings, an exception should be made. In such action the 
plaintiff must prove a negative, that is, prove that the 
prosecutor did not have probable cause to believe him 
guilty of the offense charged ; and as bearing upon that 
question, he ought to be permitted to give evidence of 
his previous known good reputation. The following 
authorities are cited as sustaining our views on this 
question: Blizzard v. Hays, 46 Ind. 166; Israel v. 
Brooks, 28 Ill. 575; Wade v. Walden, id. 425; Miller v. 
Brown, 3 Mo. 127; Baconv. Towne, 4 Cush. 217-240; 
Rodriguez v. Tadmire, 2 Esp. 720. 





In the case of Bacon v. Towne, cited above, Chief 
Justice Shaw says: “The same facts which would 
raise a strong suspicion in the mind of a cautious and 
reasonable man against a person of notoriously bad 
character for honesty and integrity would make a 
slight impression if they tended to throw a charge of 
guilt upon a man of good reputation.’’ Itis said that 
the evidence does not show that Mills had any knowl- 
edge of the previous good character of the plaintiff 
when the criminal proceedings were instituted against 
him. The evidence does however show that Mills had 
known the plaintiff for several years before the prose- 
cution was commenced, and in the absence of any tes- 
timony showing the contrary, we must presume that 
he knew his reputation among his neighbors. 

There are a great number of exceptions taken to the 
refusal of the court to instruct the jury as requested 
by the defendant, as well as to the instructions given 
by the court. Most ofthe instructions refused bear 
upon the question whether Hockert, the complaining 
witness, had probable cause to make the complaint as 
he did, and not upon the question as to the good faith 
of the defendant, Mills, in setting on foot the prose- 
cution, if it was found that he did so set it on foot. 
After a careful reading of the instructions given by 
the court to the jury, we think, with one exception, 
noted below, all the questions upon the main issue in 
the case were fairly submitted. Thecourt very point- 
edly told the jury that the burden of proof was upon 
the plaintiff to show—first, that Mills was in fact the 
real prosecutor of the criminal proceedings against the 
plaintiff, and that without his interference, such pro- 
ceedings would not have been instituted ; and second, 
that when such prosecution was so set on foot by 
Mills, he (Mills) had no probable cause for believing 
the plaintiff guilty of the crime charged against him. 
The court also gave the jury the true meaning of the 
phrase ‘‘ probable cause,’ and stated what facts tended 
to establish such probable cause, and what facts would 
tend to show a want of probable cause. 

Thereare certainly no errors in the charge of the 
court prejudicial to the rights of the defendant, unless 
the contention of the learned counsel of the appellant 
that no recovery can be legally had in this action, if 
there is sufficient evidence in the case to establish the 
fact that Hockert had probable cause for making the 
complaint and causing the defendant's arrest, is the 
law which must govern the rights of the parties in 
this action. This seems to have been the theory upon 
which the defense was conducted in the court below, 
and if that be the true theory, then the judgment 
should be reversed on account of the inconsistent in- 
structions given by the court to the jury upon that 
point. The record discloses the fact that at the re- 
quest of the defendant the learned Circuit judge in- 
structed the jury in the first place, that “in order to 
entitle the plaintiffto recover in this action, the jury 
must be satisfied from all the evidence in the action 
that Mr. Hockert, the complainant in the criminal ac- 
tion, did not have probable cause to believe this 
plaintiff, Woodworth, guilty of the offense with which 
he charged him.” Afterward in the general charge to 
the jury, he says: ‘It will be borne in mind that the 
question is whether the defendant, at the time it is al- 
leged he procured the complaint to be made, had 
probable cause for his acts. It might be that Hockert, 
at the time the complaint was made, did soin good 
faith and with probable cause, and yet the defendant 
might be guilty, for it might be that the advice and 
suggestions of defendant was what induced Hockert 
to believe he had probable cause.” These proposi- 
tions are hardly consistent with each other, and both 
cannot be good law unless the rule in the cases of this 
kind is that when one instigates a criminal prosecu- 
tion and another makes the complaint upon which the 
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arrest is made, and the action is brought against the 
instigator of the prosecution, no recovery can be had 
unless there was a want of probable cause shown as to 
both parties. We think the court stated the true rule 
in his general charge, and that if the proof satisfied 
the jury that Mills instigated and set on foot the 
criminal prosecution, and that without his interfer- 
ence it would not have been instituted, then if 
Mills had no probable cause to believe the plaintiff 
guilty of the offense charged against him, a recovery 
could be had against him, although Hockert, the man 
who made the complaint, might have had probable 
cause for his action at the time the complaint was 
made. See Miller v. Mulligan, 48 Barb. 30. This case 
was similar to the case at bar in its main features and 
as to the evidence, and the court sustained the action 
upon therule above stated. 

It seems to us that any other rule would work great 
injustice. To illustrate, let us take avery bald case: 
One man, having malice against another, takes the 
horse of a third person at night from the stable or in- 
closure of such third person and puts him in the in- 
closure or stable of the man against whom he enter- 
tains malice. The circumstances of the taking are 
such as to induce an ordinarily reasonable man to be- 
lieve the horse was stolen. The man who removed 
the horse from the owner’s stable or inclosure goes to 
the owner and informs him that shortly after the 
horse was missing he was informed by A., B., and C. 
that the horse was seen in the inclosure of the person 
against whom he entertains malice, and acting upon 
such information, a criminal prosecution is com- 
menced by the owner against the person in whose in- 
closure he was found. Clearly in such case, the per- 
son making the complaint might be entirely justified 
in what he did, and yet the malice and want of prob- 
able cause on the part of the person who set him in 
motion would be perfectly apparent. The true rule is 
stated by Mr. Townsend in his work on Slander and 
Libel, § 428, p. 715, he says: ‘‘Although the facts 
known to the prosecutor may make out a prima facie 
case of guilt against the plaintiff, yet 1f the prosecutor 
does not believe the plaintiff to be guilty, he acts with- 
out reasonable and probable cause.’’ And certainly 
when the prosecutor or person instituting the prosecu- 
tion knows that the suspicious circumstances against 
the accused are all consistent with his innocence, and 
he knows the accused is not guilty, he cannot have 
reasonable cause for his prosecution. See Turner v. 
Ambler, 10Q. B. 252; Broad v. Ham, 5 Bing. (N. C.) 
722; Fagnan v. Knox, 66N. Y. 525. In the last 
case cited, Church, C. J., says: ‘‘But however sus- 
picious the appearances may be from existing circum- 
stances, if the prosecutor has knowledge of facts which 
will explain the suspicious appearances and exonerate 
the accused from a criminal charge, he cannot justify 
a prosecution by putting forth the prima facie circum- 
stances, and excluding those within his knowledge 
which tend to prove innocence.’’. This view of the 
case shows the pertinence of the evidence of the ad- 
missions of the defendant, testified to by some of the 
plaintiff's witnesses, made after the prosecution was 
instituted. These admissions, if madeand satisfacto- 
rily proved, tended strongly to show that the defend- 
ant, Mills, did not believe the plaintiff guilty of the 
larceny charged against him, even though there were 
circumstances, which to an ordinarily reasonable per- 
son, tended to prove his guilt. 

Theexception taken by the defendant, that upon 
the whole evidence the question of probable cause was 
a question of law and not of fact for the jury, was 
clearly not well taken. The questions of fact, from 
which a want of probable cause on the part of Mills 
might be found, were not admitted by Mills, nor were 





they established by undisputed evidence. It was 
therefore properly submitted to the jury to find what 
the facts were, and when so found, to apply the law as 
given by the court in determining whether a want of 
probable cause had been established by the testimony. 
Fagnanv.Knozx,supra. The fact that the first instruction 
given at the request of the defendant is inconsistent 
with that afterward given in the general charge, is no 
ground for reversing the judgment, as we are clearly 
of the opinion that the instruction first given, which 
is mo-t favorable to the defendant, was erroneous. 
The defendant cannot take advantage of an erroneous 
instruction given at his request. On the whole we 
find nothing in the record which shows that the ap- 
pellant has not had a fair trial in the Circuit Court, 
and we cannot say that there is no evidence to support 
the findings and verdict of the jury. 

The judgment of the Circuit Court is 

affirmed. 

[See Hatch v. Cohen, 84 N. C. 602; 37 Am. Rep. 680. 

—Ep.] 


—_—_.—_—__—_— 
RIPARIAN RIGHTS — OBSTRUCTING WATER- 
COURSE. 


MICHIGAN SUPREME COURT, SEPT. 23, 1884. 


Boyp v. CONKLIN.* 


A rural land owner has no right to put up such artificial bar- 
riers as will flood his neighbor’s land with water that 
would otherwise escape over his own, forthe mere pur- 
poses of reclaiming the bed of a pond that has always been 
on his premises, and of getting rid of the inflow. 


_— to Lenawee. Opinion states the case. 


A. L. Millard and Bean & Underwood, for plaint- 
iff. 


Merritt & Wooden and C. A. Stacey, for defendants. 


CAMPBELL, J. Boyd sued defendants for removing 
part of a dam which he had built across the outlet 
which drained an adjoining highway and higher lands 
adjacent. Lorenzo D. Dewey owned a farm running 
north of the highway about half a mile, and a swale 
ran through this land from north to south which 
crossed the road through a culvert, from which the 
water flowed across Boyd’s farm to a pond on his land 
which has no surface outlet. The swale is crossed by 
an old beaver dam near its north end, and a creek 
called Evans’ creek, a little to the north of it, some- 
times overflows, so that the water runs over this bea- 
ver dam into the swale. The swale carries down all 
the surface water on Dewey’s land, and there was tes- 
timony tending to show that it was partly fed by 
springs, although this was disputed. Both farms are 
inclosed by a ridge, which prevents any water passing 
from Dewey’s land from escaping except through the 
swale and into the pond, and there is no other way of 
draining the highway. The soil is clay, except to the 
south and east of the pond, where it is gravelly, and 
where there is some escape of water by percolation, 
and possibly by a subterranean outlet. 

Both farms seem to have been in private hands for 
above fifty years. The roadjappears by the testimony 
to be the La Plaisance Bay turnpike, which was, as 
we are judicially informed by public statute, laid out 
in 1832, and built by the United States government,and 
subsequently became subject to State authority, and 
is now in charge of the ordinary town authorities. 
Just north of the road (which runs east and west on 
the section line between sections 32 and 29, in township 


*S. C.,20 N. W. Rep. 595. 
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5 S., of range 4 E.) the swale widens on Dewey’s land 
into a small pond. The pond on Boyd’s land is never 
dry, and before he built the dam contained usually 
from six to eight acres, of which a space of several 
acres became dry by means of the exclusion of the 
water which came down from the lands above, which 
had no other escape. The dam was a solid structure 
twelve feet thick at the base and seven in the top, 
abut a hundred paces long, and higher than the highest 
part of the culvert or highway. Its effect was to sub- 
merge the road, and also to throw the water all back 
over the highway and upon Dewey, where it had no 
escape but by evaporation. 

Boyd purchased the farm, which contains a little 
over ninety acres, in 1872, at which time there was no 
obstruction to the flowage. He first built the dam in 
1877, and it was removed so as to give room for the 
water in 1878 by the highway commissioner. Being 
rebuilt, it was removed in 1879 by defendants under di- 
rection of the local authorities; Conklin himself being 
commissioner, and acting in pursuance of their in- 
structions. The case, asit is now before us, presents 
no complications. The dam was built for the sole aud 
express purpose of shutting out the water, which had 
its only outlet through the swale and over Boyd’s land, 
and this was its original and natural outlet. It was 
not artificial, but had always existed since the country 
was known; and the existence of a beaver dam makes 
it not unlikely that it was once a running stream. 
Whether its waters are to any extent from spring or 
not, they include the whole surface drainzge, and are 
not confined to passing storms. There is some testi- 
mony of occasional attempts by the lower owners to 
obstruct the water, but no evidence of acquiescence, 
and very little, if any, of submission by the highway 
authorities to such obstructions. 

If this had been an artificial drainage, the long ex- 
sstence of the road, which could not be kept in repair 
without drainage, and tne undisputed fact that a regu- 
lar culvert has existed at least since 1845, and that no 
other drainage was possible, would in our opinion put 
plaintiff to very strong proof to overthrow the pre- 
sumption of right. The court below gave plaintiff the 
benefit of that analogy, and going very far in the en- 
deavor to avoid giving occasion for cavil, limited de- 
fendant’s justification to a substantially uninterrupted 
enjoyment of the drainage for twenty years, without 
substantial objection to the public or highway au- 
thorities. But plaintiff insists that his right to inter- 
cept surface water cannot be cut off in that way, and 
that except in case of living waters in a defined and 
regular channel there is no such obstacle, or none 
without such an undisputed prescriptive right as would 
be equivalent toa grant. 

On the argument the whole subject was discussed 
with much ability. It is not necessary however to con- 
sider any more of the legal vheories than such as have 
some application on the facts. The real question here was 
whether one land-owner can at his pleasure erect such 
barriers as will flood his neighbor’s land with water 
that otherwise would escape over his own, in order to 
partially or wholly reclaim the bed of a pond which 
has always existed there, and get rid of the inflow. In 
its natural condition neither the highway nor the up- 
per lands would be drowaed. The effect of the dam is 
to cover portions of them with water that cannot es- 
cape. It was urged strenuously on plaintiff's behalf that 
there is a racical difference between the common and 
the civil law pon the subject of the relations of upper 
and low .-r estates as to water easements and servitudes, 
and that 2t commor. law the latter owes ao service to 
the forme: in regard to the flow vf surface water. As 
we are not expocted officially to be experts in the 
ejvil law. we skall not attempt to discuss that depart- 
ment of jurisprudence as aseperate subject. But itso 





happens that from the‘time of Bracton down atten- 
tion has been frequently called by the common-law 
courts to the fact that the whole subject of rights in 
water has been defined by the civil-law writers in terms 
which substantially agree with the recognized rules of 
the common law, and that they agree very closely,not 
necessarily because one has been borrowed from the 
other, butrather because both are naturally drawu 
from the general usages and necessities of man- 
kind. 

All of the considerations which belong to the pres- 
ent case depend on the reciprocal action on both up- 
per and lower proprietors of the maxim that every 
man, in the use of his own property, must avoid in- 
juring his neighbor's property as far as possible. And 
while the cases cited on the hearing show that courts 
have sometimes indulged in sweeping language, that 
taken independently would lead to remarkable results, 
the facts on which the apparently conflicting rulings 
rest greatly narrow their substantial repuguance. 
There are, it must be admitted, decisions that cannot 
possibly be harmonized; but their number and their 
force do not equal their apparent importance. And 
there is no subject on which local usages have had so 
much weight in shaping the local common law as the 
incidents of real estate. There are parts of the Union 
where the land laws have always differed from the 
common law of other States, while the law relating to 
water has been laid down in a large part of the United 
States in a uniform manner,without reference to their 
ancient condition as French, Spanish or English colo- 
nies. The civil-law definitions, or what are supposed 
to be such, are quoted as often under the one class of 
antecedents as under the other. 

The chief differences pointed out on the argument 
as important in weighing decisions as furnishing pre- 
cedents, related to distinctions between living streams 
in a natural flow and water of a different character in 
artificial escapes or in surface descents—to distinctions 
between urban and rural servitudes—and to the pur- 
poses for which dams or otherinterruptions are made. 
It isnot disputed that perennial flowing streams of liv- 
ing water impose similar duties, and confer similar 
rights on all riparian proprietors under all systems of 
jurisprudence. It is not disputed that under what is 
claimed to have been the civil law rule,the rural proprie- 
tor of lower lands was required to receive the water flow 
of surface water from the upper lands coming in sub- 
stantially its natural amount and condition. Beyond 
this we cannot harmonize much of the contention of 
counsel, and must dispose of the case as it appears to 
us. A number of the most striking cases cited by 
plaintiff's counsel in support of bis appeal, as laying 
down the broadest doctrine, and as relied upon ina 
good share of his other citations, were cases where the 
lands were in towns and cities, and the erections or 
acts in litigation referred to the uses of that class of 
property. And in relying on these it was claimed that 
there was no substantial foundation for any distinc- 
tion between urban and rural property. 

There is no question but that such a distinction is 
recognized in the civil-law authorities referred to on 
the argument, as well asin several of the cases cited. 
The distinction is one of substance, and not arbitrary. 
As already suggested, the adjoining owners owe mu- 
tual duties—the one to receive the natural flow, and 
the other not to injuriously change its conditions. It 
is obvious that the laying out of town streets and the 
multiplication of buildings cannot avoid making seri- 
ous changes in the surface of the ground andin the 
condition of surface water. Grades must usually be 
established for streets and sidewalks and pavements, 


and other surface changes are usual, in addition to the 


walls of buildings which, with their embankments, 
must obstruct or change the drainage, It is almost 
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universally expected and.provided that sewerage and 
drainage shall be regulatedjby some municipal stand- 
ard. There cannot be towns without changing the 
face of the land materially. And where the same rule 
has been applied to towns as to the country, it has, in 
some cases at least, been done expressly, because in 
the circumstances of the record the particular land in 
question had remained under rural conditions. If, as 
seems to be true, some decisions ignore the distinc- 
tion, they depart from the old rule, and cannot be 
maintained as harmonious with the general line of au- 
thority, unless on special facts which do not justify 
their broad dicta. 

The Massachusetts cases lay down so broadly the 
right of the lower proprietor to cut off the water flow- 
ing down on him that whatever distinction may be 
found in their facts the court evidently meant to dis- 
regard them. The Wisconsin cases perhaps go about 
as far, and the Indiana rule is stated in similar terms. 
It can hardly be said that there is any fixed New 
York rule which would apply to such a case as the 
present. 

In the case of Barkley v. Wilcox, 86 N. Y. 140; S.C., 
40 Am. Rep. 519, where the interference with the water 
was by buildingand banking up a house near a street, 
the facts did not call for any very general discussion, 
and the court, while expressing a preference for the 
views of the Massachusetts courts over the rule in 
Pennsylvania and other States to the contrary, saw the 
necessity of caution in adopting those views too uni- 
versally, and left the door open to deal with cases like 
this on their own footing. 

In Bowlsby v. Speer, 2 Vroom (N. J.) 351, the facts 
and the decision were like those in Barkley v. Wilcox, 
but can hardly be said to disturb the earlier case of 
Earl v. De Hart, 1 Beasl. 280, where the civil-law prin- 
ciple was treated asin some cases furnishing a proper 
rule for town property which was not so situated as to 
require a different treatment. 

Mr. Washburn in his treatise on Easements, 355, in- 
dicates that’the Massachusetts rule is not sustained by 
the weight of American authority, and that the rule 
known as the civil-law rule has been more generally ac- 
cepted. Hecites most of the authorities brought to 
our attention on the argument, and they unquestiona- 
bly sustain the existence of duties between the re- 
spective land-owners to do no harm to each other 
against the natural servitude. Much of the discussion 
found in the cases referred to turns, not on the right 
of the upper owner to have egress for his water, but 
upon the right of the lower owner to have the water 
come down. Inthe present case Boyd does not seem 
to desire this supply. But it is quite supposable that 
if this pond were not entirely on his premises it might 
be of some importance to the neighboring land that it 
should not be diminished or destroyed. 

Itis not necessary ou this record to determine how 
far defendants could themselves have shut off the sup- 
ply, because it isevidently not for their interest to do 
so. But there is no lack of cases which hold that 
rights may exist in a flow of water which is not a nat- 
ural living stream. And while here, as in other cases, 
the rights of parties must depend somewhat on the 
circumstances and surroundings, the general principle 
underlying all the cases is that the upper and lower 
owners must respect any valuable rights which accrue 
to either from the position of their lands. The nar- 
row definition of water-courses as natural living 
streams, which appears in afew cases in the United 
States, is not an ancient or universal definition. On 
thecontrary, water running in a natural or artificial 
bed is very frequently, if not generally, so regarded. 
But names are of small importance, inasmuch as the 
only consideration that need be looked at is the char- 
acter and surroundings of the flowage. The following 





authorities recognize valuable rights in water, and 
some of them are spoken of expressly as water-courses 
which are entirely distinct from natural living 
streams: Woolr. Wat. 3, 146, 147; Wright v. Williams, 
1 Mees. & W. 77; Rawsitron v. Tayior, 33 Law & Eq. 
428; Broadbent v. Ramsbotham, 11 Exch. 602; 34 Law 
& Eq. 553; Beeston v. Weate, id. 133; Ivimey v.Stocker, 
L. R., 1 Ch. App. 396; Watts v. Kelson, L. R., 6 Ch. 
App. 166; Nuttall v. Bracewell, L. R., 2Exch. 1; Hel- 
ker v. Poritt, L. R., 8 Exch. 107; Taylor v. Corp. of St. 
Helen’s, 6 Ch. Div. 264; Magor v. Chadwick, 11 Ad. & 
E. 571; Chadwick v. Marsden, L. R., 2 Exch. 285 

Upon such questions as are raised on this record 
there is, except in the Massachusetts doctrine and the 
cases which have followed it, very little conflict of 
opinion. Whatever may be the rights of adjoining 
proprietors as to the use and diversion of water, there 
isnoright in any one, by raising artificial obstruc- ° 
tions, to flood his neighbors’ lands by stopping the es- 
cape of water that cannot escape otherwise. Some 
cases have intimated that there might be larger rights 
of obstruction where the particular drainage was not 
necessary. But actual mischief done asa natural and 
necessary consequence of such erections is almost uni- 
versally treated as an actionable nuisance. Lawrence v. 
G. N. R. Co., 16 Q. B. 643; Rylands v. Fietcher, L. R.. 
3 H. L. 330; Tootle v. Clifton, 22 Ohio St. 247; S. C., 
10 Am. Rep. 7382; Wood Nuis., § 886; Hurdman v. N. 
E. R. Co., 3 C. P. Div. 168; Whalley v. Lancashire & 
Y. Ry. Co., Eng. Ct. App., March, 1884. summarized 
in 30 Alb. L. J.3; Broder v. Saillard, 2 Ch. Div. 692: 
Gillham v. Madison Co. Ry. Co., 49 Ill. 484; Gormley 
v. Sanford, 52 id. 158; Ogburn v. Connor, 46 Cal. 346: 
S. C., 13 Am. Rep. 213; Butler v. Peck, 16 Ohio St. 334; 
Nevins v. City of Peoria, 41 Il. 502; Livingston v. Me- 
Donald, 21 Iowa, 160; Hooper v. Wilkinson, 15 La. Ann. 
497; McCormick v. Kansas City R., 70 Mo. 359, 8. C.. 
35 Am. Rep. 431; Shane v. Kansas City Ry., 71 Mo. 287; 
S. C., 36 Am. Rep. 480. 

As previously suggested, the rights of upper and 
lower owners are not treated by the common-law au- 
thorities as peculiar to either common or civil law, but 
as natural incidents to the land, which are and must 
be analogous, as governed by universal jurisprudence, 
except where specially modified. The English courts 
have never hesitated to cite the civilians on such 
questions, and they have decided cases arising out of 
England without attempting to inquire into any local 
law as the basis of decision. Thus inthe East Indian 
case of Rameshur Pershad Narain Singh v. Koonj 
Behari Pattuk, 4 App. Cas. 121, the rights of the par- 
ties were dealt with just asif they had arisen in Eng- 
land, although the uses of tanks and reservoirs in 
India must in all probability have grown into very 
ancient customs. In Smith v. Kenrick, 7 C. B. 515, the 
Digest was cited as authority. 

In Dickinson v. Grand Junction Canal Co., 9 Law & 
Eq. 513, and in Embrey v. Owen,4 Eng. Rep. 466, it is 
stated that these various rights are not to be regarded 
as based on any presumption of grants, but as incident 
to property jure nature. 

Bracton is cited in Wood Nuis., § 386, as coinciding 
with the civil-law rule. While he has been regarded 
as drawing too much from the Roman law in some 
other matters, no one has doubted that he laid down 
the common law correctly on this. Britton lays itdown 
very clearly that no one can drown his neighbor’s 
land by erections on his own soil. ‘‘*Appurtenances,”’ 
fol. 140. The civil-law rule was recognized and adopted 
in the customary as wellas in the written law, in parts 
of France, and in Canada and Scotland; and the Ro- 
man law ‘inall these regions was modified by local 
usage, and in many things repudiated. In Basuage’s 
Commentary on the Customs of Normandy it is not 
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treated as a civil-law rule, but asa law of nature. 2 
Bas. 565. 

In Frechette v. La Compagnie Manufacturiere de St. 
Hyacinthe, L. R., 9 App. Cas. 170, the Lower Canada 
Code is quoted, which seems to be a substantial if not 
a literal transcript of section 640 of the French Civil 
Code, and regulates the rights of both classes of own- 
ers, forbidding the lower owner from hindering the es 
cape of water by dikes, and forbidding the upper owner 
from aggravating the flow tothe injury of the lower 
estate. In discussing this clause, a learned writer on 
the law of property, Charles Comte, speaks of the 
term **servitude,’’ which strictly denotes a diminution 
of rights, as an unfortunate and improper phrase to 
apply to these reciprocal duties. ‘It is simply a 
means of preventing usurpation, and of securing to 
each that which belongs to him.’’ While Erskine, in 
his ‘‘ Principles of the Law of Scotland,’’ uses the 
term ‘“servitude”’’ as including the rights in question, 
he speaks of them as natural, as contradistinguished 
from legal servitudes. Book 2, tit. 9. Domat refers 
tothem in thesame way, dividing servitudes into 
those which are natural, and those which do not rest 
on natural right. Book 1, tit. 12,§5. And this is fur- 
ther illustrated by his collection of excerpts from the 
Roman law. 4 Dom. 423 

There seems to be no reason for attempting to draw 
distinctions between the civil and the commor law on 
this subject. The authorities recognize the principles 
as in no sense conventional, or derived from any 
school of jurisprudence, but as resting on the immu- 
nity of one man's property from injury by another in 
violation of natural justice, and in disregard of the re- 
relative conditions arising from its position. Each may 
do in using his own what is consistent with the fair in- 
terest of the other. 

The escape of water in the present case is natural and 
is necessary, and there was no right to prevent it by 
such a dam as defendants broke through. The charge 
given was at least as liberal as plaintiff had a right to 
ask. The judgment should be affirmed. 

Champlin and Sherwood, JJ., concurred. 

Cooley, C. J., did not sit. 

{See 30 N. Y. 519; 13 S. C. 97.) 


—_—__.—____—. 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

TRUST—RESULTING—TAKING DEED IN WIFE’S NAME 
—EVIDENCE MUST BE CLEAR.— When property is paid 
for by the husband and title taken in the wife’s name, 
the law presumes that a gift was intended. The pre- 
sumption of gift, itis true, is but a presumption of 
fxct, which determines the burden of proof; yet as the 
effect of the rebutting evidence may be to fasten a 
trust upon a legal title, it must for that reason con- 
form to the measure stated; every element essential to 
the existence orcreation of a resulting trust in any 
given case must be clearly shown. This rule grows 
out of the policy pursued under the statute of frauds, 
and its enforcement is essential tothe secure enjoy. 
ment of real property. We cannot distinguish be- 
tween the measure of proof required to rebut the ordi- 
nary presumptions arising from the face of the deed 
to Elizabeth Hill, and the presumption of gift, arising 
from the relation of the parties, when the purpose is 
to set up a resulting trust against the legal title. Re~ 
sulting trusts, although reserved out of the statute of 
frauds, are in conflict with the sound principles upon 
which that statute is based (Stronpflee v. Roberts, 6 
Harris, 298); and when one voluntarily places his 
rights to real property in such a plight that he can only 





title, through the instrumentality of merely oral eyvi- 
dence, he cannot complain, if he is held to that uni- 
form measure of proof, which will secure adequate pro- 
tection against the effects of fraud and perjury, and 
especially so if he choose as the custodian of the title 
his wife or child to whom he occupies a relation of 
especial duty and obligation, and in whose favor pre- 
sumptions of peculiar force m ust necessarily arise. In 
Roberts’ Appeal, 4 Norris, 87, which was affirmed upon 
the opinion of the court below, Thayer, J., in speak- 
ing of trusts which arise from the payment of pure 
chase-money, said: ‘Th, presumption of such a re- 
sulting trust is always rebutted where, to use the lan- 
guage of the books, ‘the purchase may be fairly 
deemed to be made for another from motives of natu- 
ral love and affection.’ Thus a purchase in the name 
of a wife or a child, is uniformly held by the unaided 
force of the relationship alone to rebut the presump- 
tion, unless there be clear evidence to show the donee 
was intended to be a mere trustee.’”’ Ina long line of 
cases it has been held that to establish a resulting 
trust the evidence must be clear, explicit and unequiv- 
ocal; the rule is so well established that a citation of 
the authorities in extensio seems unnecessary. We 
may refer however to McGinity v. McGinity, 13 P. F. 
S. 38; Nixon’s Appeal, id. 279; Lingenfelter v. Richey, 
12 id. 123; Kistler’s Appeal, 23 id. 393; Fricke v. Ma- 
gee, 10 Week. Notes, 50; Buchanan v. Streeper, 11 id. 
434. Whether therefore a trust is deducible in any 
given case from the nature of the transaction as a mat- 
ter of actual intent, is susceptible of oral proof; but 
he who alleges the trust takes the burden of establish- 
ing it, and all the essential requisites of that trust 
must be shown by clear, explicit and unequivocal 
proof. Earnest’s Appeal. Opinion by Clark, J. 
[Decided May 26, 1884.] 

CopyRIGHT — LECTURE — PUBLICATION — INJUNC- 
TION.—The publication by one who had attended lec- 
tures delivered orally by an eminent surgeon, of a 
summary or epitome thereof, under the name of the 
lecturer, as author of such epitome, will be enjoined. 
The publication of a book containing the substance of 
such lectures however will not be restrained. iller’s 
Appeal. Opinion per Curiam. 

[Decided April 21, 1884.] 


HIGHWAY—OBSTRUCTION ON TURNPIKE—QUESTION 
FOR JURY—EVIDENCE—PHOTOGRAPHS.— (1) The own- 
ers of land bordering upon the bed of a turnpike have 
aright to pass to and from the land on to the road, and 
to construct proper bridges or causeways for that pur- 
pose. (2) Wherea bridge or causeway across the gutter 
at the side of the road was alleged by the turnpike com- 
pany to constitute an obstruction to the drainage of the 
road,it was proper in an action brought by the turnpike 
company against the land owner to submit the ques- 
tion to the jury whether there was sufficient space left 
under the bridge or causeway forthe water to flow, in 
view ofall the circumstances of the case. (3) Photo- 
graphic views of the locality are admissible in evidence 
in such a case, and the fact that they did not exhibit 
every part of the ground is not cause for their exclu- 
sion. Chestnut Hill, etc., Turnpike Co. v. Piper. Opin- 
ion per Curiam. 

[Decided Jan. 21, 1884.] 

MARRIAGE—WIFE’S SEPARATE ESTATE—HUSBAND’S 
CREDITORS. —(1) The act of 1848 provides in very clear 
terms that ‘property of whatever kind or nature, 
which shall accrue toa married woman during covert- 
ure,”’ shall be *‘ owned and enjoyed by her as her own 
separate property,” and “shall not be subject to levy 
and execution for the debts and liabilities of her hus- 
band.”’ It is her “ property ’’ only however that the 
Leg'‘slature intended to protect; her earnings, her ef- 





establish them by an attack upon the written legal 
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forts and her credit are her husband’s since the act of 
1848 as before. What she may be said to acquire as the 
result of ber skill and industry, or on her merely per- 
sonal credit, accrues to the husband, and as to credit- 
ors is to be taken as his. Raybold v. Raybold, 8 Har- 
ris, 311; Bucher v. Ream, 18 P. F.S. 421. Goods pur- 
chased by a married woman, on her own credit, are 
not her separate property (Robinson v. Wallace, 3 Wr. 
133); her credit is nothing in the eyes of the law; 
when she does contract, the law esteems her the agent 
of her husband. Heugh v. Jones, 8 Casey, 432; Hallo- 
well v. Horter, 11 id. 375. A married woman must 
have a separate estate to protect her purchase upon 
credit; au estate available and proportionate to the 
credit it supports. The purchase must in fact be 
made, not upon her credit, but upon the credit of her 
separate estate, upon her ability to pay outof herown 
funds. Gault v. Saffin, 8 Wr. 307. The ownership of 
the corpus of an estate, real or personal, gives title to 
its incomes and profits. The title to lands gives title 
to its products, no matter whose labour may have been 
expended in the production. Rush v. Vought, 5 P. F. 
8. 442; Musser v. Gardner, 16 id. 247. But a married 
woman cannot acquire title to land upon the credit of 
its after production. Nor to any property or business 
upon its prospective profits. The production and 
profits are in general the results of the Jabor of the 
husband and wife, or their children, and whilst cred- 
itors have no claim on the husband’s labor or that of 
his family as such, yet when that labor acquires title 
to property they may have a claim upon the property 
thus acquired. Where the estate is hers, the produc- 
tion is hers; the labor expended in realizing incomes 
cannot affect the title to either. (2) Where a wife 
claims property as against her husband’s creditors she 
must show affirmatively by clear and full proof that 
she paid for it with her own separate funds. Keeny 
v. Good, 9 Harris, 355; Gamber v. Gamber, 6 id. 366. 
She must make it clearly appear that the means of 
acquisition were herown, independently of her hus- 
band. Auble Adm’rs v. Mason, 11 Casey, 262. Lein- 
bach v. Templin. Opinion by Clark, J. (See 14 Week. 
Notes, 134.) 

[Decided May 26, 1884.] 


EASEMENT — CONTINUING RIGHTS — INJUNCTION.— 
Where the rights are continuing, or redress can be had 
only through a multiplicity of suits, or where the 
wrongful acts may become the foundation of an ad- 
verse right, equity will interfere to restrain the inva- 
sion of such rights. It is unnecessary that rights set 
up in the bill should be established at law where the 
bill is demurred to; the demurrer admits the rights. 
A., the owner of land, averring thut he had a right by 
grant to have the water from a certain creek run at 
certain times to his land through races on the land of 
B., filed a bill in equity praying for an injunction to 
restrain B. from obstructing the flow of water through 
said races. On demurrer to the bill, held, that a court 
of equity would take jurisdiction. The case of 
Scheetz’s Appeal, 11 Casey, 88,is in point. In this 
case there was a bill praying for an injunction to pre- 
vent the defendant from interfering with the plaint- 
iff's right to enter upon, clean and clear from obstruc- 
tions a stream called Sandy Run, flowing through the 
land of the defendant, to the use of which the plaint- 
iffhad a prescriptive right for the purpose of driving 
the machinery of his grist-mill. The bill was sus- 
tained and the injunction granted. In the opinion of 
this court, delivered by Mr. Justice Thompson, it was 
said that in a case like this damages at law would be 
wholly inadequate to the vindication of such a right, 
and that successive suits for successive interferences, 
instead of redressing the wrong, would in the end be 
worse than the wrong itself. The learned justice also 





calls attention to the fact that equity willinterfere to 
prevent acts of trespass and nuisance, where redress can 
be had only through a multiplicity of suits, or where 
the wrongful acts may become the foundation of an 
adverse right, such as the diversion of water. On 
similar principles, equity will interfere to compel the 
restoration of a violated right, as the closing of win- 
dows and other openings left in a party wall. Voll- 
mer’s Appeal, 11 P.F. 8.118, and Milne’s Appeal,11 W. 
Notes,330. It is true,as was said in Rhea v. Forsyth,1 Wr, 
503, a court of equity will not ordinarily interfere to 
prevent the disturbance of an alleged easement when 
the right of the complainant is doubtful or seriously 
disputed, until he has established his claim by an ac- 
tion at law. But even in such case the court may re- 
tain the bill until the plaintiff has had time to settle 
such rightin a court of common law; andif in the 
meantime it appears to be necessary, the defendant 
may be enjoined from meddling with the easement; 
in other words, the chancellor may keep things in 
statu quo until he is in a position to make a final de- 
cree. Bitting’s Appeal. Opinion by Gordon, J. 


—_—_——>_______ 


KANSAS SUPREME COURT ABSTRACT.* 

DEED—BLANK GRANTEE—TITLE TO GROWING CROPS. 
—Where ©. in good faith purchases land from S., and 
afterward S. delivers to C. a deed of conveyance for 
the land completely executed by V., who was in fact 
the owner of the land, and C. in good faith accepts the 
deed, having no notice that the deed had been origi- 
nally executed to a blank grantee, and having no notice 
ofany agreement between S. and V. which might 
limit the effect of the deed, and S. is not the agent of 
either C. or V., but acts for himself, and no question 
is at any time raised with regard to the validity of the 
deed as a conveyance of the land. and V. delivers the 
possession of the land to C. without questioning C.’s 
title thereto or to any thing thereon, but afterward 
V. claims that he is entitled to the crops growing on 
the land by virtue of a parol agreement with S., held, 
that the deed will not only convey to ©. the land, but 
it will also convey to him all the crops growing thereon, 
although it may be that V. when he executed the deed 
believed that he was executing the same to S., and 
although infact he executed the deed to a blank 
grantee, aud that S. afterward filled up the blank by 
inserting the name of C., and although there may have 
been a parol agreement between V. and S. that the 
crops growing on the land should continue to be the 
property of V. Under the circumstances, we think 
the deed conveyed and transferred ail that such a deed 
would ordinarily convey and transfer. Ayres v. Pro- 
basco, 14 Kans. 175; Tuckerv. Allen, 16 id. 312; Me 
Neil v. Jordan, 28 id. 7; Ort v. Fowler, 31 id. 478. And 
where a deed is executed for real estate, and no reser- 
vation of growing crops is contained in the deed, the 
growing crops will become the property of the grantee 
mentioned in the deed. Tiedman on Real Prop., §§ 2, 
799, and cases there cited; Smith v. Hague, 25 Kans. 
246; Babcock v. Dieter, 30 id. 172. Chapman v. Veach. 
Opinion by Valentine, J. (As to execution of deed in 
blank, see 56 How. Pr. 38; 14 Am. Rep. 435, note.— 
ED.) 


REPLEVIN—WIFE OF ABSCONDING HUSBAND CAN- 
NOT MAINTAIN.—Where the husband had a written 
lease of one hundred and sixty acres of land, most of 
which he had sowed in fall wheat, and in November, 
after the wheat had been sowed, he handed his father 
the lease and said to him, ‘* this lease is yours; I got it 
for your special benefit;’’ and soon thereafter the 
husband abandoned his family, consisting of a wife 


*Appearing in 32 Kansas Reports. 








516 


THE ALBANY LAW JOURNAL. 





a 





and two children, and left the country, going to a dis- 
tant State; and the father, the next summer, when the 
wheat was ripe, cut and stacked the same, and while 
he was threshing it an action of replevin was com- 
menced by the wife of the absent husband to recover 
possession of the wheat; and thereafter and before 
the trial, the husband made a written assignment of 
the lease, dating itas of the time he handed to his 
father, held, that the wife of the absconding hus- 
band has no title to the wheat raised upon the leased 
land, and is not entitled to maintain an action in her 
own name to recover possession of any part of it. 
Spurgeon v. Spurgeon. Opinion by Horton, C. J. 


LIBEL AND SLANDER--PLEA DING—DENIAL AND JUS- 
TIFICATION.—In an action for slander the defendant 
may set up the defenses: First, that he did not use the 
language imputed tohim; and second, that such lan- 
guage is true. The two defenses are not inconsistent 
with each other, and both may be true. ‘Townshend 
Sland. and Lib., §§ 353, 361. Cole v. Woodson. Opinion 
by Horton, C.J. (See 2 Am. Rep. 68; 29 Eng. Rep. 
313.—EbD.) 


PAYMENT—CHECK—WHEN NOT.—A check on a bank 
is not prima facie evidence of the payment of the orig- 
inal debt; and clearly a check drawn in favor of the 
debtor's agent is not prima facie evidence of the pay- 
ment of the debt to the creditor, even if the creditor 
assents that the check shall beso drawn. In order that 
acheck on abank shall be payment of the original 
debt, it must be agreed by the parties that it shall be 
such payment and be taken by the creditor as pay- 
ment. Edwards Bills and Notes, § 277; Kermeyer v. 
Newby, 14 Kans. 164; McCoy v. Hazlett, id. 430; Shep- 
ard v. Allen, 16 id. 182, 184, bottom of page; Medberry 
v. Soper, 17 id. 369, 375. Mullins v. Brown. Opinion by 
Valentine, J. (See 57 N. Y. 641.) 


CONSTITUTIONAL LAW — IMPAIRING CONTRACT — 
COUNTY BONDS— CHANGING PLACE OF PAYMENT.— 
Where the vonds of a county of the State of Kansas 
are payable upon their face at a particular bank in the 
city of New York, and such bonds were executed and 
delivered prior to the passage of the act entitled, ‘tan 
act to provide for the establishment of a fiseal agency 
for the State of Kansas in the city of New York, and 
prescribing the duties of officers in relation thereto,”’ 
approved March 6, 1874, said act cannot change the 
place of payment of the bonds of the county; and its 
provisions requiring the treasurer of the county by 
which the bonds were executed to remit to the fiscal 
agency of the State—being a place different from that 
where the bonds are payable—sufficient moneys for 
the payment of the bonds at the agency, is unconsti- 
tutional and void; the place of paymentis a part of the 
contract, and a law which changes the terms of a con- 
tract impairs the same. By the contract the parties 
have fixed the rights and obligations, and this is re- 
garded by the Constitution. A note or bond payable 
at aspecified place is essentially different from one 
which is payable generally. Lowe v. Bliss, 24 Ill. 168; 
Chitty on Bills, 566; Childs v. Laflin, 55 Lill. 159. If a 
county gives its negotiable bonds to pay certain mon- 
eys on or before a specified day at a bank named in the 
bonds, the place of payment isa part of the contract, 
anda law which changes the terms of the contract, or 
releases a part of its obligation, impairs the contract. 
If the act of 1874is to be construed as requiring pay- 
ment of the court-house bonds of Leavenworth county 
executed before the taking effect of that act, at the 
fiscal agency of the State in New York, the same be- 
ing a place different from that stated in the bonds, the 
act must be held unconstitutional and void, as any 
law that arbitrarily changes the place of payment of 
negotiable paper after its execution cannot be upheld, 





because it attempts tochange the terms of the con- 
tract; and the State Legislature can no more change 
the place of payment of negotiable paper than it can 
alter any other of the provisions of the contract. 
Bronson v. Kinzie, 1 How. (U. 8.) 311; Bank v. Me- 
Veigh, 20 Gratt. 457. If the Legislature of Kansas can 
make the bonds of Leavenworth county payable at the 
fiscal agency of the State in New York, when the 
bonds upon their face are payable at a particular bank 
in New York city, it has the authority to make them 
payable at any bank in Leavenworth city. This it 
cannot do, because such a change would deprive the 
holders of the bonds of the legal rights contracted 
when they purchased the same. The changing of the 
place of payment of negotiable paper already deliy- 
ered, by an act of the Legislature, is a very different 
thing from the State passing a law merely changing 
the remedy upon a contract, which is held not to be 
liable to any constitutional objection. Bronson y, 
Kinzie, supra. Dillingham v. Hook. Opinion by Hor- 
ton, C. J. 


LIMITATION—ACKNOWLEDGMENT — SURETY GIVING 
NEW NOTE NOT.—On October 1, 1875, one G., as surety, 
signed a promissory note of the amount of $1,822.50, 
payable one day after date to the order of the bank. 
On April 17, 1876, G., the said surety, executed his own 
note to the bank for the fullamount of the note upon 
which he was surety, and thereon the bank wrote 
across the face of the first note, ‘‘Received of G., 
surety, $1,949.04 in full payment,’’ and the cashier 
signed his name thereto. This was upon an arrange- 
ment and understanding between the surety and the 
bank that the note of October 1, 1875, should be turned 
over to the surety solely forthe purpose of enabling 
him to collect from the principal, or from property 
which it was supposed could be reached as the princi- 
pal’s, the amount of the note oras much thereof as he 
could; that the surety was to commence suit against 
the principal forthat purpose, turn the amount col- 
lected over to the bank to be credited on the note, and 
assign to it the judgment, if any, obtained against the 
principal, and be entitled to receive from the bank the 
new note, and that said new note be taken and held 
by the bank solely as security that the surety would 
faithfully perform his part of the agreement. Held, 
that said new note of the date of April 17, 1876, was 
not an acknowledgment of an existing liability on the 
part of the surety for the first note dated October 1, 
1875, and was not a promise to pay that note. Barnes 
v. Gragg, 28 Kans. 51, 59; Hanson v. Towle, 19 id. 273; 
Elder vy. Dyer, 26 id. 604. Doggett v. Bell. Opinion by 
Horton, C. J. 

CARRIER — RESTRICTED LIABILITY — NEGLIGENCE— 
ONUS ON PARTY ALLEGING.—A railroad company re- 
ceived merchandise to be transported to a point be- 
yond its own line of railroad, over its own and other 
lines of railroad connecting with it, and gave to the 
shippers its receipt stating that the merchandise was 
shipped “at owner’s risk.” J/eld, that this receipt is 
a special contract limiting the liability of the carrier, 
and that such connecting lines of railroad are entitled 
to the ben>fits of the exemption from liability specified 
in it, and that neither of the companies owning such 
connecting lines is liable for damages to the merchan- 
dise transported, unless it is shown that such damages 
arose from the negligence of the company sought to be 
charged. Whitworth v. Erie R. Co., 87 N. Y. 414; 
Kansas, etc., R. Co. v. Simpson, 30 Kans. 645. It is 
well settled that when the liability of the common 
carrier is limited by a special contract, the carrier 
is only liable for losses and damages caused by his own 
negligence, and the burden of proving the negligence 
ison the party who alleges it. Steamboat Emily v. 
Carney, 5 Kans. 645; Mo. Pac. R. Co. v. Haley, 25 id. 
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36; Shearman and Redfield Neg., § 12; Whitworth v. 
Erie R. Co., 87 N. Y. 413. Kiff v. Atcheson, etc., R. 
Co. Opinion by Hard, J. 





OHIO SUPREME COURT COMMISSION AB- 
STRACT. 
JANUARY TERM, 1884.* 





WILL—DYING WITHOUT IssuE.—H., in her will, de- 
vised, gave and bequeathed to C. B.and D. B., her 
grandchildren, one-sixth of her residuary estate. She 
then provided, that in case of the death of both grand- 
children, without issue, the property coming to them 
should be given to the other grandchildren of the tes- 
tatrix. It appeared from all the words of the will that 
the contingency contemplated by the testatrix was one 
to occur prior to the distribution of her estate. Held, 
that if C. B. and D. B. survived the testatrix, their 
title to said share became absolute, and on their sub- 
sequent deaths, without issue, passed to their legal 
heirs. Baker v. McGrew. Opinion by Nash, J. 


CORPORATION—ADMISSION BY PLEADING—ESTOPPEL 
AGENT CANNOT PURCHASE —DAMAGES— FRAUD OF 
PARTNER BINDS FIRM.—(1) it is a well-settled rule, that 
parties are bound by their written admissions made 
in the progress of a cause as a substitute for proof of 
any material fact, and cannot repudiate them at pleas- 
ure. The admission of the existence of a corporation 
by pleading and setting forth the fact comes within 
the rule, and is binding as between parties to the suit, 
and in the same suit in which such admission is made. 
Carradine v. Carradine, 33 Miss. 698; Elwood v. Lan- 
non’s Lessee, 27 Md. 200. The dealings of Harper & 
Co. with the Peckham Lron Company in its corporate 
name were of such a nature as not to permit a plea by 
them of nul tiel corporation. In full recognition of the 
plaintiff as a body corporate, they got possession of 
the one hundred and eighty tons of iron in question. 
The transaction they turned largely to their own pe- 
cuniary profit and advantage; and in subsequent deal- 
ing with the plaintiff, in reference to a purchase of 
stock in its corporation, they fully recognized its cor- 
porate existence and capacity. Under such circum- 
stances, we think that Harper & Co. are estopped to 
deny the legal existence of the plaintiff as a corpora- 
tion. Bigelow on Estop. 464; Newburg Petroleum Co. 
v. Weare, 27 Ohio St: 345; Farmers and Merchants’ 
Ins. Co. v. Needles, 52 Mo. 17; City of St. Louis v. 
Shields, 62 id. 247. (2) Itis a fundamental rule, that 
an agent employed to sell cannot be a purchaser, unless 
he is known to his principal to be such; nor is the rule 
inapplicable or relaxed when the employment is to sell 
atafixed price. Ruckman v. Bergholz, 37 N. J. L. 
437. The law will not suffer one to earn a profit, or 
expose him to the temptation of a dereliction of his 
duty, by allowing him to act at the same time in the 
double capacity of agent and purchaser. Church v. 
Marine Ins. Co.,1 Mas. 341. As said by Chancelldr 
Walworth in Van Epps v. Van Epps, 9 Paige, 241, ‘it 
isarule which applies universally to all who come 
within its principle. (3) Where an agent, by false and 
fraudulent representations to his principal, obtains 
possession of his principal’s goods and converts them 
to his own use, exemplary damages may be allowed; 
and in such a case the jury in estimating the damages 
may include the plaintiff's reasonable counsel fees as 
an item of compensation. Roberts v. Mason, 10 Ohio 
St. 277; Finney v. Smith, 31 id. 534, 535. (4) Fraudu- 
lent representations by one partner, in the course of 
the partnership business and transactions, will bind 
the firm and create a liability co-extensive therewith. 





* To appear in 41 Ohio St. Reports. 








Story Part., §§ 108, 131. Peckham Jron Co. v. Harper. 
Opnion by Dickman, J. 


——__¢__—__—— 


MICHIGAN SUPREME COURT ABSTRACT. 


PARTNERSHIP—SALE OF GOOD WILL—INJUNCTION.— 
(1) M.,a member of afirm at Kalamazoo, and doing 
business under the name of Kalamazoo Wagon 
Company, composed of himself, H., L., and L.’s wife, 
for an adequate consideration purchased of his part- 
ners all of their interest ‘‘ in the property, assets, 
money, good-will and all other property, of every 
name and nature, in and to the firm of Kalamazoo 
Wagon Company,” and continued the business under 
the old name. L. and other parties organized a corpo- 
ration under the name of Kalamazoo Buggy Company, 
located their place of business in the immediate vicin- 
ity of M., and sent out circulars soliciting business, re- 
sembling the circulars in use by him, and thus inter- 
fered with and injured his business and trade. Held, 
that under the contract,of sale M. was entitled to the 
good will of the business purchased; that L. was 
guilty of a breach of the contract; and that he and 
the other members of the corporation should be per- 
petually enjoined from using the name of Kalamazoo 
Buggy Company, or the circulars resembling those 
used by M. in the transaction of their business. Beal 
v. Chase, 31 Mich. 490. (2) The decree of the Circuit 
Court, in addition to enjoining defendants from use 
of the name of Kalamazoo Buggy Company, and the 
use of the circulars resembling M.’s circulars, enjoined 
defendants from receiving mail from the post-office 
addressed to the Kalamazoo Buggy Company, with a 
provision requiring M. to deliver to defendants any 
mail received by him and intended for defendants, or 
either of them. Held, that this part of the decree was 
erroneous, and could not be sustained. Myers v. Kala- 
mazoo Buggy Co. Opinion by Cooley, C. J. 

[Decided Sept. 23, 1884.] 


MARRIAGE — SEPARATION — DESERTION — EXTREME 
CRUELTY.—Separation is not necessarily desertion. 
The latter may not arise until long after the former 
has occurred. Reed v. Reed, Wright, 224; Ahrenfeldt 
v. Abrenfeldt, 1 Hoff. Ch. 47; Clement v. Mattison, 3 
Rich. 93; Fellows v. Fellows, 31 Me. 342. And when 
separation and desertion occur at the same time, the 
guilty party is not always the one who leaves the mat- 
rimonial home. St. John v. St. John, Wright, 211; id. 
147; 2 Dane Abr. 308; Bish. Mar. & Div., § 514. Deser- 
tion under the statute is the willful abandonment of 
one party by the other without cause, and against the 
will of the party abandoned, for the period of two 
years. If the husband’s conduct is so cruel toward 
his wife that she cannot live and cohabit with him 
with safety to her health or without peril to her life, 
or if she has good reason to believe she cannot, and for 
such reason she leaves him and abandons his home,she 
does not thereby commit the crime of desertion. In 
such case she does not leave her husband or her home 
in consequence of any willfulness on her part, but is 
compelled by the cruelty of her husband and against 
her willso todo. The desertion in such case is upon 
his part. and not upon hers. He as completely com- 
mits the crime of desertion when, by his cruel conver- 
sation and conduct, he compels her for safety to leave 
him and his home, as when be willfully and without 
cause leaves and abandons her. In all such cases the 
husband is guilty of the crime or misconduct he 
charges against the wife, and of course cannot have a 
decree. 2 How. St., § 6232. We have examined the 
testimony in this case with care, and find very many 
of the averments contained in the answer sustained 
by the proofs, particularly those relating to the crue: 
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language and conduct of complainant toward his wife. 
His parsimoniousness is also quite apparent. The lan- 
guage used by complainant to defendant, so far as the 
record shows, appears to have been without cause or 
provocation — intolerable among decent people — and 
clearly, under the decisions of this court, constituting 
extreme cruelty. Whitmore v. Whitmore, 49 Mich. 
417; Palmer v. Palmer, 45 id. 150; Briggs v. Briggs, 20 
id. 34; Bennett v. Bennett, 24 id. 482; Goodman v. 
Goodman, 26 id. 417. The defendant, as shown by the 
testimony, is a sensitive woman of good taste, culture 
and refinement. To her such language and treatment 
is the worst kind of cruelty. She endured it until it 
not only destroyed the comfort and happiness of her 
home, but threatened her health,and there was no 
hope of change. No rule of law or equity would com- 
pel her to remain longer with the complainant, and by 
leaving him she did not incur the penalty of giving her 
guilty husband cause for divorce. The Circuit Court 
evidently took this view of the case, and I fully agree 
with Chief Justice Graves in his remarks in the case 
of Nicholas v. Nicholas, 50 Mich. 162, when he says 
the appellate tribunal ought to'be fully persuaded that 
it must have reached a different conclusion had it oc- 
cupied the position of the court appealed from, and 
been favored with all the advantages of that court for 
judging rightly before overruling the decree made. 
Warner v. Warner. Opinion by Sherwood, J. 
[Decided Sept. 23, 1884.] 


EJECTMENT—INJUNCTION— LIMITATIONS — LACHES. 
—A man agreed with his son that the son should 
have a certain piece of property by way of advance- 
ment from his estate, and the son took possession of 
it accordingly. The father executed the deed with 
the avowed purpose of delivering it to the son, but it 
was lost. The father however recognized the advance- 
ment in his will by referring to it. Ejectment was 
brought for this land by one who without consid- 
eration had obtained from another of the testator’s 
children a deed of whatever interest the latter had in 
theland. eld, that the son who had occupied and 
improved it could maintain a bill to enjoin the action, 
and toclear and confirm his title. His possession and 
continued occupancy were sufficient notice of his 
claim, and his case was not barred either by the stat- 
ute of limitations or by laches. Michie v. Ellair. 
Opinion by Sherwood, J. 

[Decided Sept. 23, 1884.] 


CONTRACT—WANT OF MUTUALITY—RAILWAY IN- 
JURY—PHYSICIAN’S SERVICES — AGENCY. — Contracts 
cannot arise where there is no mutuality; and cer- 
tainly not where one person not only had no intention 
of binding himself, but was not even supposed by the 
other to be making himself personally liable. A tramp 
was run over by a locomotive in a railway yard. A sur- 
geon being summoned to help him, telephoned the rail- 
way superintendent and asked if he should do so. The 
superintendent answered ‘‘yes.’’ Nothing was said 
about pay, and in fact the superintendent had no au- 
thority to bind the railway company to pay for surgi- 
calaid. Held, that there was no contract upon which 
he was personally li.ble for it. Whether an agent is 
personally liable is a question of intention, and not an 
inference or conclusion drawn by the law (Heald v. 
Kenworthy, 10 Exch. 739, 743), except in the sense in 
which the law deduces intention from language and 
holds parties tothe legitimate result of their words 
and actions. 2 Smith Lead. Cas. 383. We have already 
commented upon the words and actions relied upon by 
plaintiffas disclosing a cause of action against the de- 
fendant in this case. We have refrained from passing 
on the question raised by counsel for defendant, that 
in no case where acontract is made with an agent, 
which cannot be enforced because of the want of au- 








thority in the agent to make it, can the action against 
the agent be upon the contract because treating the de. 
fendant as principal, and the language used as applied 
personally to him, there exists no contract liability 
for which he is responsible. Buck v. Amidon, 4 Daly, 
132; Smith v. Watson, 14 Vt. 332; Crane v. Baudouine, 
55 N. Y. 256; Boyd v. Sappington, 4 Watts, 247; Wil- 
liams v. Brickell, 37 Miss. 682; Woods v. Ayres, 39 
Mich. 345. The court should have charged the jury, as 
requested in defendant’s first and second requests, to 
the effect that defendant never promised to pay the 
plaintiff for the services and medical attendance and 
nursing sued for, and their verdict should have been 
for the defendant. JMichigan Col. of Medicine v. 
Charlesworth. Opinion by Champlin, J. 

[Decided Sept. 23, 1884.] 


STATUTE OF FRAUDS—REAL ESTATE—ORAL EMPLOY- 
MENT OF AGENT TO PURCHASE—COMPENSATION.—An 
oralagreement to employ an agent to purchase real 
property and procure aconveyance thereof, and to pay 
him one-half the profits for which such property may 
be resold, as compensation for his services, is not 
within the statute of frauds. That statute (How. St., 
§ 6181) contemplates a transaction between parties 
contracting with each other as principals, and this was 
not such a transaction. In this case the plaintiff, as 
agent, undertook to perform for the defendant certain 
services, and the defendant undertook to make a com- 
pensation therefor, the amount of which should be 
contingent on the value of the services. It was assumed 
in Bunnell v. Taintor’s Adm'r, 4 Conn. 568, that sucha 
contract was not within the statute, and there are 
many express adjudications to the same effect. ‘Trow- 
bridge v. Wetherbee, 11 Allen, 361; Fiero v. Fiero, 52 
Burb. 288; Hess v. Fox, 10 Wend. 436; Bruce v. Hast- 
ings, 41 Vt. 380; Bannon v. Bean, 9 Iowa, 395; Harben 
v. Congdon, 1 Cold. 221; King v. Hanna, 9 B. Mon. 
369; Heyn v. Philips, 37 Cal. 529; Lesley v. Rosson, 39 
Miss. 368; Benjamin v. Zell, 100 Penn. St. 33. Our at- 
tention has been directed to no cases which are op- 
posed to these. The defendant relies upon a number 
of decisions by this court which are supposed to have 
some bearing upon the case, but we fail to perceive 
their relevancy. Every one of them was a case in 
which an interest in lands was bargained for, and was 
to be acquired by one of the parties in pursuance of 
the terms of thecontract. Hillebrands v. Nibbelink, 
40 Mich. 646, may be taken as an illustration. The al- 
leged verbal contract was that a father would convey 
to his son a farm in satisfaction of acertain claim; a 
contract as plainly within the statute as if the land 
were to be conveyed for an agreed price in money. 
Carr v. Leavitt. Opinion by Cooley, C. J. 

(Decided Sept. 23, 1884.] 


AGENCY—AUTHORITY TO RECEIVE PAYMENT.—Pre- 
sentation of a bill by a merchant’s employee does not 
warrant the debtor thereou in paying it to him, unless 
it is within the scope of his employment to receive 
payment; and his mere statement that he is authorized 
to receive it isnot enough, nor is it enough that the 
bill isin the merchant's handwriting and on one of 
his bill heads. Kornemann v. Monaghan, 24 Mich. 36; 
Grover & Baker Sewing Machine Co. v. Polhemus, 34 
id. 247; Reynolds v. Continental Ins. Co., 36 id. 131; 
McDonough v. Heyman, 38 id. 334. Hirskfield v. Wal- 
dron. Opinion by Champlin, J. [See 47 Am. Rep. 518; 
26 Eng. Rep. 48.—Ep.] 

(Decided Sept. 23, 1884.] 


WILL—LEGACY—INTEREST ON.—As & general rule, 
interest is payable in money, on the ground of delay in 
paying the principal, and with respect to legacies it is 
payable on them from the time they are actually due. 
There is a distinction in this respect between specific 
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and general legacies. Specific legacies are considered 
as severed from the bulk of the estate by operation of 
the willfrom the death of the testator, and appro- 
priated for the benefit of the legatee from that period. 
Consequently interest is computed on specific legacies 
from the death of the testator, whether the enjoyment 
of the principal is postponed by the testator to a future 
period or not. With respect to general legacies the 
rule is different. There, for convenience, the law, in 
the absence of statutory regulation, has prescribed the 
general rule that where no time of payment is named 
by the testator, and in the absence of any intention to 
be inferred from the will itself, such general legacies 
shall be raised and satisfied out of the testator’s per- 
sonal estate at the expiration of one year next after 
his death, from which period, if the executor omits to 
pay the principal, the legatees will be entitled to in- 
terest, though actual payment within that time may 
be impracticable. 2 Roper Leg. 1245. This rule was 
founded on the principle that the assent of the executor 
to the legacy was essential before the title of the lega- 
tee to the legacy became complete or perfect, for with- 
out such assent the legatee had no authority to take 
possession of his legacy. The assent was required of 
the executor, because the whole personal property of 
the testator devolved upon the executor. The civil 
law fixed for the purpose a year from the testator’s 
death as the time when the testator’s assent is pre- 
sumed, and when the legacy is payable. This ruie has 
quite generally been adopted by the English courts. 
Wood vy. Penoyre, 13 Ves. 326; Barrington v. Tris- 
tram, 6 id. 345; Clive v Clive, Kay, 600; Bristow v. 
Bristow, 5 Beav. 289; Child v. Elsworth, 2 De Gex, M. 
& G. 679; Gibson vy. Bott, 7 Ves. 96; Pearson v. Pear- 
son, 1 Schoales & L. 10. In the American courts in the 
absence of statutes regulating the subject, legacies are 
regarded as due and payable at the end of the year 
from the death of the testator. But in those States 
where statutes or the judge of probate allows a year in 
which to pay debts and legacies, such legacies are not 
due until the end of a year from granting letters testa- 
mentary, and the interest should be computed from 
that time. Jones v. Ward, 10 Yerg. 161; Stephenson 
vy. Axson, 1 Bailey Eq. 274; Huston’s Appeal, 9 Watts, 
473; Graybill v. Warren, 4Ga. 528; Beal v. Crafton, 5 
id. 301; Bradner v. Faulkner, 12 N. Y. 472; Cooke v. 
Meeker, 36id. 15. In this State the time within which 
the debts and legacies are to be paid is usually limited 
by the probate court, in the first instance, to one year 
from granting letters testamentary. Such would un- 
doubtedly be the time when the legacy would be paya- 
ble if the estate had been closed in the ordinary course 
of administration. Wheeler v. Hathaway. Opinion 
by Champlin, J. [See 30 Am. Rep. 315; 58 How. Pr. 
71.—Ep.] 

(Decided Sept. 23, 1884.] 


CORRESPONDENCE. 
CITIZENSHIP OF CHILDREN OF ALIENS BORN IN THE 
UNITED STATES. 
Editor of the Albany Law Journal: 


Is it not possible that Mr. George O'Doherty has 
been alittle hasty in his attack upon the undersigned 
in your issue of the 6th inst. ? 

In my communication, which appeared in the Jour- 
NAL, November 22d, I cited and referred to so much 
only of the opinions of Mr. Justice Field and Mr. Jus- 
tice Miller in respect to the construction of the phrase 
* subject to its jurisdiction” in the first section of the 
fourteenth amendment to the Constitution, as seemed 





pertinent and appropriate in the connection referred 
to, viz., the question of citizenship as the result of 
birth within a given territory. ‘Persons born ona 
public vessel ofa foreign country” are ruled by the 
same principle, as to national character, that applies 
to the children of foreign ambassadors and ministers, 
to wit, the principle of extraterritoriality, while the 
exclusion of “ persons who, though born or natural- 
ized in the United States, have renounced their alle- 
giance to our government,” stands upon independent 
grounds, and is wholly aside of the point under dis- 
cussion. 

If the limitation announced by Mr. Justice Field in 
the United States Circuit Court of the Ninth Circuit 
had been less narrow than stated, the court would 
have been obliged to hold that Look Tin Sing was not 
a citizen of the United States. It seems to the under- 
signed, aside from judicial sanction, that the children 
of aliens born in the United States are, to use the 
language of Judge Cooley in another connection, 
“subject to the jurisdiction of the United States only 
ina much qualified sense; ’’ until they take some steps 
submitting themselves to the jurisdiction. Nowadays 
among the majority of States, citizenship is derived 
from personal, and not from local origin. And it 
should not seem unreasonable to expect that that con- 
struction would be favored by the courts which would 
reconcile rather than antagonize the almost contem- 
poraneous provisions of the fourteenth amendment 
and the act of Congress of April 9, 1866, in respect to 
citizenship by birth. It may be that the words of Mr. 
Justice Miller in the Slaughter House case are sus- 
ceptible of a construction different from that attribu- 
ted to them by the undersigned. But if so, many of 
your readers will doubtless sympathize with me, in 
preferring to receive such announcement from the dis- 
tinguished jurist rather than from Mr. George 
O’ Doherty. 

The legislation of the United States declared that 
children of American parentage born abroad are citi- 
zens of the United States. Is it consistent to hold, at 
the same time, that children of aliens born in this 
country are ipso fucto citizens of the United States? 
In modern days, and among civilized States, citizen- 
ship, as dependent upon birth, has been held to be de. 
rived from political rather than from territorial sources. 
Construing the first section of the fourteenth 
amendment, the Supreme Court of the United States 
say, in the case of Ll: v. Wilkins, decided at this term, 
and in the words of Mr. Justice Gray, announcing the 
decision of a majority of the court: ‘This section 
contemplates two sources of citizenship, and two 
sources only: birth and naturalization. The persons 
declared to be citizens are ‘all persons born or natural- 
ized inthe United States, and subject to the jurisdic- 
tion thereof.’ The evident meaning of these last 
words is not merely subject in some respect or degrea, 
to the jurisdiction of the United States, but com. 
pletely subject to their political jurisdiction, and ow. 
ing them direct and immediate allegiance.”’ 

Permit me to say in conclusion that I have no other 
interest or concern in this discussion, except such as 
every member of the profession must feel who desires 
to learn what the law actually is. 

Yours very truly, 
ALEX. PORTER MORSE. 

WASHINGTON, D. C., Dec. 17, 1884. 


NEW BOOKS AND NEW EDITIONS. 
AMERICAN STATESMEN. 
A Series of Biographies of Men conspicuous in the Political 
History of the United States. Edited by John T. Morse, 
jr. Houghton, Miflin & Co., New York. 
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The publishers announce in their advertisement that 
“the object of this series is not merely to give a num- 
ber of unconnected narratives of men in American po- 
litical life, but to produce books which shall, when 
taken together, indicate the lines of political thought 
and development in American history — books em- 
bodying in compact form the result of extensive study 
of the many and diverse influences which have com- 
bined to shape the political history of our country.” 

The series thus far numbers eleven volumes, as fol- 
lows: John Quincy Adams, John Adams, Thomas 
Jefferson, by John T. Morse, Jr.; Alexander Hamil- 
ton, Daniel Webster, by Henry Cabot Lodge; John C. 
Calhoun, by H. von Holst; Andrew Jackson, by W. 
G. Sumner; John Randolph, by Henry Adams; James 
Monroe, by Daniel C. Gilman; Albert Gallatin, by 
John Austin Stevens; James Madison, by Syndney 
Howard Gay. Marshall, by A. B. Magruder. 
Clay, by Carl Schurz; and Van Buren, by William 
Dorsheimer, are announced as in preparation. 

The selection of subjects thus far is judicious; in- 
deed, almost inevitable, unless perhaps the biography 
of Gallatin might have been spared, and it isa little 
doubtful whether Randolph was a “‘ statesman.” 

Inu respect to the treatment we can speak with al- 
most unqualified praise. These are by no means biog- 
raphies in the hackneyed sense, but rather studies by 
competent scholars and critics of the career of these 
distinguished men, written with a great deal of in- 
sight and impartiality. The reader will find these 
the first American biographies not tinged by hero- 
worship. We have been most forcibly struck by the 
calmness of their style and the severity of their judg- 
ments. This is particularly noticeable in Mr. Lodge's 
sketches of Websterand Hamilton. A friendly warmth 
and exaggeration might well be pardoned in respect to 
these two brilliant men, but Mr. Lodge is not for a mo- 
ment betrayed from the coolness of the judge into the 
panegyric of the advocate. He deals most honestly 
with Webster's great faults, and has the courage to 
rate his legal acquirements at their true worth. The 
sketches of Randolph and Jackson are among the 
most readable and vigorous. 

Nearly all American statesmen have been lawyers. 
There are still a great many contingent statesmen in 
the ranks of the lawyers. To alllawvers the biogra- 
phies of statesmen are of the greatest value and inter- 
est, and we do not know of any other source of infor- 
mation about these great men at once so concise, so 
trustworthy and so entertaining as the present se- 
ries. 

Nearly all of the series have passed more than one 
edition, some of them as many as six or seven. They 
deserve this marked success, and we cordially recom- 
mend them to the legal profession. The books are 
handsomely printed, andare of convenient size—16 mo. 








COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Fri- 
day, Dec. 19, 1884: 

Judgments affirmed with costs—Charles F. Nichols, 
respondent, v. Weed Sewing Machine Co., appellant; 
Thomas Eames, appellant, v. City of Brooklyn, re- 
spondent; John Food, appellant, v. James Dooley, 
respondent; Victory Webb, etc., Manufacturing Co., 
appellant, v. John B.Foord and another, respondents ; 
Same v. H. W. Beecher; William H. Popham, respond- 
ent, v. Twenty-third Street R. Co., appellant; Union 
Dime Savings Institution, respondent, v. Thomas L. 
Sanford, appellant.——Motion to put on preferred cal- 
endar denied with costs—Carl F. W. Busch and 








another v. Mary Busch.— Motion to revive action 
granted without custs—Cyrus H. McCormick, respond- 
ent, v. Pennsylvania Central R. Co., appellant. 

Ordered, that a calendar be made for a term of this 
court to be held at the Capitol, in the city of Albany, 
on Monday, the 19th day of January, 1885, on which 
shall be placed only those cases in which the returns 
and notices of argument, with proof of service, shall 
have been filed with the clerk of this court on or be- 
fore Weduesday, the 3lst day of December, 1884. 


NOTES. 

MAN named Corset has tried to kill himself by 
cutting his throat. That certainly is the appro- 
priate way for a man of that name to kill himself.—— 
Example of French wit brought out by the new di- 
vorce law: Husband and wife present themselves be- 
fore the divorce court. “What do you want, mad- 
ame?” “Divorce from that wretch.’’ ‘And you, 
sir?” ‘Divorce from that vixen.’ ‘*The decree is 
refused; there is no incompatibility of temper. You 
both seem to be perfectly agreed. Call the next case.” 
——Where the money had gone: ‘“AsI was coming 
home from the lawyer's to-day I noticed the most 
beautiful sealskin sacque. It cost only $300.” ‘Why 
did’nt you buy it, my dear?” ‘I was just coming 
away from the lawyer’s,”’ I said. ‘ Oh! ’’—Graphic. 
—The 56th Vermont Reports is an interesting and 
welledited volume. We found thirteen cases in it 
which we deemed of enough general importance and 
interest to gointo the American Reports. This is a 
large number. Mr. Palmer, the reporter, is doing his 
work well, and the court is fully up to the high New 

England standard of ability. 


BALLADE OF THE GENERAL TERM. 


Each in his high official chair; 

One who presides; two plain J. J.; 
Decent of mien and white of hair 
They sit there judging all the day. 
The gravity of what they say 

Bent brows and sober tones comfirm; 
Brown, Jones and Robinson are they, 
Justices of the General Term. 


I see the learned counsel there 
Rise up and argue, move and pray; 
Attorneys with respectful air 

Their legal acumen display. 
Serenely joyous if they may 

Of justice keep alive the germ; 
Motion and argument they weigh, 
These justices of General Term. 


That court I haunt, not that I care 

For justice in a general way; 

Nor yet because I hope to share 

With any one a client’s pay. 

The reason why I then delay 

And on the court’s hard benches squirm, 
Is that of Love I am the prey, 

Her father is the General Term. 


envoy 
I look at him with dire dismay, 
Scorched by his eye I seem a worm. 
**Dismissed with costs,’”’ is what he’ll say, 
That justice of the General Term. 
—E. 8. M., in Life. 
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ST) CMR MEG a can 13: Gas chenpnaicnes B 


Misrepresentation in prospectus ; ; ambiguous expres- 
sion ; materiality ; burden of proof. Smith v. Chad- 
wick (Eng. H, L.), Ab 419 

Mutual, good consideration ; court will not Telieve 


from. Winton v. Freeman (Penn. 8, C.), Ab. 
Order of em meprorers; rooetving money after giving. ”Me- 
Guire v. Kiveland (Vt. 8. C.), Ab............ ... 2... 


Rights of creditors; duty ‘of court; : effect of attach- ~ 
ment. Flash vy. ’ Wilkerson =. 8. C. C., Tenn.), 
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GAMING. Agent; protien autiortiy to pay bet. 
Read vy. Anderson (Eng. App.), Ab 
See Statute. 
GARNISHMEN Assignee is not subject to; cus- 
todia legis. eNT v. Meacham (Minn. 8S. C.), Ab.... 874 
Claim against estate ; hing subject to levy. Norton v. 
Clark (Nev. 8S. C.) LPS 
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Deed; Coueeey at grantor’s death. Williams y. Schatz 
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tion. Seward y. Didier (Neb. 3. Serer 434 
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1839. In re Brainerd (Vt. 8. C.), 4 417 


Discharge reviewable pat ty on certiorari. 
(Wis. S. C.), Full.. . 
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(Vt. S. C.), Full 150 
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_ Fitzgerald (Vt. § 8S. C.), Ab.. 7 
 Feaptening horse. Piolett v. Simmons (Penn. 
“Ss. 8 Sg eae aie 442 

Obstruction of turnpike; question for jury. Chestnut 
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HOMESTEAD. — of will. Martindale v. 
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HUSBAND AND WIFE.’ See siarriag’: 


INDICTMENT. Charging commission of offense on 
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ticulars, discretionary. State v. Nagle (R. 1.8. C.), 
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INFANCY. Injury tu infant trespasser; jumping, off 
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Necessaries; knowledge of tradesman as to ‘nfante’ 

mee, Baines v. Toy (Q. B. Div.), N.C. 
See Guardian and Ward; Insurance. 

INJUNCTION. Railroad; violation of statute; re- 
moval of building. Price v. Bala, etc., R. Co. ow 
Ct. Jus. Ch. Div. Eng.), Ab.. 

Refused to restrain exercise of ‘municipal reas © 
adequate remedy at law. Torpedo Co. v. Borough v4 
Clarendon (U. 8. C. C. Penn.), Ab. 

Vienne somemph. Smith vy. TSS (U. "S.C. C., 


R. 1), A 
See Copyright : Easement. 
INNKEEPER. Baggage; guest drunk; peddler; no- 
tice. ye on v. Cruikshanks (Mich. 8. C.), Ab.. 
INSANI Question of, not reviewable on writ of 
error. +. v. State (Wis. S. C.), Full ... 
INSOL VENCY. General assignment; federal josie 
diction; general creditor; reducing claim to udg- 
ment. ‘Clapp y. Dittman (U. 8. C. C. Mo.), Ab........ 
Holder of collateral security; proof of os. 
ings Bank vy. Woodward (Mass. S. J.C.), A 
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INSURANCE. Fire; authority of agents; waiver of 
proofs of loss. Ball, etc., Wagon Co. v. Aurora Fire 
and Mar. Ins. Co. (C. c.b Ind.), Ab.. 

—; conditions: written and printed; ‘conflict con- 


strued against insurer. Senate v. Rochester Ger- 
499 


man Ins. Co. (Penn. 8. C.), Ab. 

——; failure to comply; recovery of premiums; action 
cre see Waller v. Northern Assur. Co. (Iowa 

—; incumbrance; judgment. is. Hill v. ‘Penn. Mut. 
Fire Ins Co. (Penn. 8 C.), Ab 

——; description of premises; warranties and repre- 
sentations; materiality; conditions working for- 


feiture; waiver. Mulvilie v. Adams (N. Y. C. C.), Ab. 320 


Infancy of insured no defense to company; amount of 
evidence in civil cases. Monaghan v. Agricultural 
Fire Ins. Co. (Mich. 8. C.), Ab ..... 

; interest of assured; conditions waived; “attempt 
at ‘fraud works forfeiture. Lewis v. Council Bluffs 
eS ST A Pree rr ar err 

——: introduction of new partner into firm avoids. 
Drennen v. London Assurance Corp. (C, C. D. Minn.), ‘ 

9! 


-_} ‘void policy; ; change of title of property. Hatha- 


way v. State Ins. Co. (lowaS C.), Ab.. 457 


——}; overvaluation; verdict not disturbed 3 “é other 
insurance.” Behrens v. Germ. Fire Ins. Co. (lowa 


ST ME ban, nne ase 5 gata sens.eud ep <ineds. ned Mamounies 457 


Double insurance ; “second void. policy. Stevenson v. 


Paces ins. Co. (iy. App.), TW. ©..... 20 sos coe ove 342 


—-—}; statements not in a ok BY incumbering 
property; other insurance; recovery. Tefenthal v. 


Citizens’ “Mut. Fire Ins. Co. (Mich. 8. C.), Ab.. --. 200 


——; ‘other insurance "; cancellation; notice; ‘re- 

pay! nent; rights of mortgage. Lattan v. Royal Ins. 
Q S. o-h Ab. ‘ 1 

——; proofs of loss; “forthwith 1. question ‘for j jury. 
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Donahue v. Ins. Co. (V Mn as <:axidnmibencebiacs soos 498 


——; waiver of PrN odek receiving assessment. 
——— v. New Denmark, etc., Ins. Co. (Wis. 8. C.), 


ere 58 


Ps See eee by- laws; reinstating ‘members. Van 


Houten v. Pine (N. J. ) AD.. 438 


——}; assignment; Tas, Mutual Life ‘Insurance Co. 
of &. ¥. v. Allon (Mase. 6 C.), B.C... 2... 200. -ssc0000e 36. 
——; allowing to lapse; rights of beneficiaries; m may 
change; administrator. “Union Mutual Life Ins. Co 
i ts BOs Bin cdece 6 idcpcnsindedaarnes 22% 


> 
> 


220 


—: benefit; to whom paid. "Felix v. Ancient Order 


Workmen (Kans. 8. C.), Ab. 199 


—--; construction of panF Ten ‘stipulation. “Monlor 


v. Life Ins. Co. (U. 8. S. C.), AD ........06 seoeeee. 9% 


— election as tu polici ies; surrender; assignment by 
company; fund deposited with treasurer ; policy- 
holder not bound by; damages. Lovell vy. Ins. Co. 


GUE ee ts yA oh s.s $44 bsecrab en ceceddamasesnak <samean 5s 


—-; forfeitures ; when enforced. —— v. North- 


west. Mut. Life Ins. Co. (Wis. 8. C.), Pull.......... 306 


‘on or before;” paid- up policy. "Shier v. 


~ Manhattan Life Ins. Co. (C.C., Ky.), Ab. . . oo. . 456 


—-—,; policy-holder;: no set-off against receiver. New- 


comb v. Almy (N.Y , SPs ee 49: 


——; premiuin note ; waiver. Phenix Ins. Co. v. Lan- 
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i OO MM ns = ade edieuats 499 


INTERNAL REVENUE. Custom duties; award 
of appraisers cannot be a uched. Oelberman v. 
i kOe eS ee ear 7 

Grain bags ; re-entry free of duty; powers of secretary. 
Balfour v. Sullivan £4) Ae] Ee 13. 


JOINT-PARTIES. Tore: Gessaens discharge of one. 
Povel v. Meilke (Wis. 8. C.). Ab.. 5 
JOIN T- STOCK COM PANY. Fraud in ‘organiza- 
tion; rights of purchaness. Flagler Engraving Ma- 
chine Co. v. Flagler (U.S. C. C., Mass.), Ab......... 
Organization to sell town lots; deed. Batty v. Adams 


See SOs Ou CPs MP Sacvcebeakene sdenceaesad sacane<sins 435 


JUDGE. | Disqualification. City of Kansas v. Knotts 

OE Oh D vace dlink. Gdaibeacamddantie caw a ousted Ter 

JUDGMENT. Appeal; abatement of action. Town 
of Carrollton vy. Rhomberg (Mo. 8. C.), Ab. ........ 
Appeal from, operates as cy hea not divested. 

Gules v. Wittens Gil. S. O.), AD... ccccceccocs cose 

Of another State; conetrestive ‘orvide of process. 


Huntley v. Baker (N. Y. See Wis Oi csasacnsekann dest 482 


— ;obtained by fraud; jcnel when pa on. Allison 
v “Chapman (U. 8. C. C., a, Gl dsds dad vadededasde 
JUDICIAL SALE. Judgment creditor not pur- 
chaser; equities; resulting trust; parol evidence. 
Sinclair v. Sinclair (Va. 8. C.), Ab.... ... ........-- 
Rights of F omen haser; udement; collateral attack. 
Shultz v. Sanders (N. J. Ch.), Ab . 


Subject to existing mortgage; keeping lien alive. Mat- 
Lee. a ee errr 260 
Void; getting title at subsequent sale. Neal v. Frazier 
(Iowa S. Ge dv ekkiienhsn Aenimenne oni ihe sana 4a0bene 179 
Voidable; no collateral attack. Pritchard v. Madren. 
ON PO eee 
See Bankruptcy; Fraud; Title. 
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JURISDICTION. Amount in diapute. Friend v. 
(U. 8. 8. C.), Ab.. . 312 

Civile’ ont AS by use of criminal | process ; prac- 
tice. Byler v. Jones(Mo.8.C.), AbD ..........-0++ « 299 

Cnaats ederal and State courts. Covell v. Heyman 
 £ Ee Fle Seer eye rere 114 


Court evil examine record; citizenshiy ; eversal car- 
ries cost. Railroad Co. v. Swan (U.8.8.C.), Ab.... 12 

Federal court; when attaches; trust estate; trustees 
refusing to ones Se 4 que on + apwens ¥. Ohio 
Cent. R. Co. (U 

Federal question ; Bolicl law; aecicton. bt State court. 
City of San Francisco v. Scott (U S. } 

——;mustappear. Choteau v. Gibson (U.S.8. C. ), Ab. 15 

‘* Final judgment or decision.” R. 8., 88 02, Ab... 


mandamus. Crawford y. Haller (U. 8.8. C 213 
Poseign eg defendant. Bors v. Preston we 8 . 8 
dy TEL. .cocce coccesce 26 00% 000 cen seoesesssesossoe 
Foreign corporation; service on; assignment of let- 
ters-patent. Desper v. Cont. Water Meter Co. 
Came. ©. Seah. C5, BR. ce 0s. 2 songs s csesecanecetin 437 
Over oun - ~e by appearance. Ireton v. Mayor, 
etc. (Md. Baste sesees 318 
State Saabe ee on not presented to. Board ‘of 
Supervisors of Santa Cruz v. Santa Cruz R. Co. ( 
BD. BB. Gade es cncccconcs, 00d.40sbane, abaendabeoned: am, ahee 
State and federal ; ; receiver a oo in State court; 
eviaene? 5. copies of woe Bruce v. Manchester 
R. (U.S. C. C., N.H.), A PE 
—}3 esto] LF to deny _ removal. “Edwards \ v. 
Conn. Mut. Life. Ins. Co. (U C.C., N. ¥.).. . 482 


See Removal of Cause. 


LACHES. Government not chargeable with ; limita- 
tion in equity; after-acquired title; specific per- 
sorenenee, hws States v. City of Alene (U. 


LANDLORD AND’ “TENANT. | Covenants in 


ease; Sreaure ; construction. Pond v. Holbrook 


é 


(Minn. DB; GW cc sscccssncaase sonenesssaceuenaee 478 
Mining lease; trade fixtures; right of removal. Con- 

rad v. Saginaw Mining Co. (Mich. 8. C.), Ab........ 
Rent; sub-tenant. Knight v. Old (Tex. bom: App.), n 

WME ics na bo dnadanae eee as cuseeseenainns 


See Estoppel. 

LEGACY. See Will. 

LIBEL AND SLANDER. Doser and coroner. 
Purdy v. Rochester Printing Co. (N. App.) Ab .. 473 

Pleading; denial and justification. ocle v oodson 
(Kans. 8. Cc). DR: a caciew . Sansaniegiendssues ee eee 
Evidence. Vilquain v. Finch (Neb. 8. C.), Ab........ 397 

Publication by newspaper of nen + - court. 
Cowsley v. Pulsifer (Mass. 8 Jud. C.), F “ 
Publishing private letter to third peat ee 
v. Spreckels (Hawaiian 8.C. Pic. Keqbete’ aepaaiee 
See Damages ; Pace TR 
LICENSE. Intoxicating liquors; ‘* what is selling;” 
club. Commonwealth v. Pomphret (Mass. 8. C.), 
Permit of municipal authorities. “Village of Genoav. 
Van Alstine (Til. 8. C.), Ab....cccccce scocceces -» 299 
See ‘Boundar Vy. 

LIEN. Livery stable keeper; extends to exempt 
property; forfeiture; bailee’s use of ay Mun- 
son v. Porter (Ia. 8S. 0.), AD 00.00 sccocccccce. cocerece 

LIFE TENANT. When not wx to ont timber. 
Wilkinson vy. Wilkinson (s is. 8. C.), Ab......... « 

See Will. 
LIMITATION. Absence from State; non-resident. 
Hedges v. Jones (lowaS. C.), stich Sri tinted 5 Seal 
Residence ; absence from State. Davis v. Field (Vt. 
Ty ait SD. is ss cdaceonas, wacmencea’s oiisetetaceiaial 
Acknowled: gment; opening and closing. ‘Roit v. Pil- 
_loud (Neb. 8. C.); A esnceed tne 
; Devereaux v. Henry (Neb. 8.6.) Ab: ssoccee. BUT 
—- : Green v. Humphreys (Eng. App.), Ab. 
——; surety giving new note not. Doggett 'v. Bell 
iad. CO Biias,. 658i-.s0stdsannesds.cenkeonaaee 516 
ay “ae claim — “Campbell v. Maple (Penn. 8.C.), 


From what time runs; knowledge of property. Farn- w 


ham v. Thomas (Vt. 8. C.), Ab. ... 200. sceccccoccccocce iv 
Opening judgment to ‘let in defense; evidence; amend- 

ment. Herman v. Rinker (Penn. 8. C.), b. oane 
Partial payment; note scheduled in assignment. “ Let- 

son v. Kenyon (Kans. 8. C.), AD.... 2. cee eee sense eee 
Payment by partner after dissolution. nemenaagiay v. 

Ackerman (17 Vr. 169), N.C. .......+ 


Presumption of peqmneess stale demand. Matter of 
Neilly (N. Y. App ), A 
Promise to pay; revives. ‘Roife vy. Pilioud (Neb. ’: 


New ‘Promise letter. Krebs v. Olmstead (Mass. 8. 
Jud. Ba -< dchsdees d+ u,4de cghnianeeoe 496 
Undisclosed principal “trust. Ware v. Cabvesten ny 


See Bankruptcy ; Partnership ; : Surety. 
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worth v. Mi Ms 
AMU County clerk _copying records. 


Bean v. 4U opie (Col. 8. C.), 


—; tax dee pera | a show clear right. 
v_ Stanley i. 8 paesenen co sana kbad 
MARI ITI IME I LTRNS Priority. The J. W. Tucker 
 ' eine ee 
MARRIAGE. Ante-nuptial agreement; specific per- 
(Md ane ent value in nee Busey v. Curley 
sn deed ; ‘construction ; “Gntention. Moody | 


Halli (Md. App.), 
Ounaunite Property; wife suing husband. Ryan v. 
Bates (Tex. 8. C ‘ 
Deed from husband to at > void at ‘Taw ; ‘grantee ‘ot 
wife gets no title. Johnson vy. Vandervort (Neb. 8. 


Page. 


MALICIOUS PROSECUTION. When action 
does not lie for ineing civil suit. — ¥, 
Mellinger (lowa 8S. C cities - Se 

Nolle prosequi; robable cause; “evidence. Wood- 
i Si i cicnnkn ackavakedes. sun 508 


ee 1 
“*Klokke 
414 


, Ab OOH Re Oe ee 278 
Deed of separation; covenant to pay annuity; “ mo- 
lestation”’ a defense. Fearon vy. Aylesford diigh Ct. 
= | } i a eeienngier ara geet 260 
Divorce; LAY, Wolf v. Wolf (N. J. Chan. C.), Ab. 438 
-—-; dower; lex rei sitzx; Px Code, §§ 495, 497. Bar 
rett v. Failing (U.S. 8. C.), Ab.............2000 00s 373 
——; evidence of ac Roca sufficiency of evidence. 
Culver v. Culver (N. J. Chan. C.), Ab.. 438 
Husband and wife carrying on business; one ‘dying; 
gift; title to fund in savings bank. McDermott’s 
Appeal RS I Ms ae anne come oh. ageeeee 78 
Syparation: 1 extreme crus. Warner v. 
arner (Mich. 8. C.).’ Ab. 
Settlement; powers of trustees; “revocation clause. 
Buchanan v. Paterson (N. J. Chan. Rae 75 
Inducing wife to separate omy husband; action; “evi- 
dence. Holtz v. Dick (Ohio S. C.), Ab............... 455 
Tenancy by curtesy: wife's property’ a subject to 
husband's debts. Hitz v. National Metropolitan Bk. 
(U.S.8. C.), Ab. = ko ae 
Wife's property, husband’ 'S ‘debts; ‘creditor. Sloan v. 
 .. \ { iS her pEaSrr aia 22 
Wife's separate ames rea s creditors. Lein- 
bach v. Templin (Penn. LI cinema enanonse cunt 514 
Wife's deed; reformation; misdescription ; home- 
stead ; statutory compliance. Gardner y. Moore 
(Ala. 8 3. C.), Maids, dei dnd: eb beds naonnine Ae 
Wife abandoned by mneet may sue alone. Phelps 
ok OT SS | eer 157 
Wife employed Nat ed eC creditor may 
= salary. Kingman v. Frank (N. Y. C.), N. 
MNCGED Toadndnducuvdintiet backsedstclinchieesesenestawscss 464 
See Mortgage. 
MASTER AND SERVANT. Accidental; bur- 
den of proof; “fellow servant; erroneous charge. 
; oh Richmond & A. R. Co. (W. Va. 8. C. App.), 
AOR R ete CO ee eee eee Be Oe eee eee eee eee ”o 
“Fellow-servant;”’ Soramens burden of proof. - eed 
v. St. Paul M. &. Ry. Co. (Minn. 8. C.), Full..... 29 
——}; question for fk ; opinion of cupert: e videues 
of 7. master. Chicago, etc., R. Co. v. Moranda 
qd. 8. Ab.. 298 
Course of emplo ment; car porter. discharging pistol. 
om v. Pullman Palace Car Co. (U.8. D. C., Oreg.), oa 
wwe 


In aed ‘by hand car; ‘assumed risk. 
ork & New England R. Co. (R. I. 8. C.), Ab.. ... 
Injuries from patent dangers; declarations of amet 


“McGrath v. New 
23 


Aldridge v. Midland Blast Furnace Co. (Mo. §S. C.), 
220 
Scope of “employment ; i partnership j damages; doe- 
tor’s bill. Schulte vy. Holliday (Mich. 8. C.), Ab..... 376 
To fix liability, relation of, must exist; eee: 
—— ceCullough v. paeeaye (Penn. 8. C.), - 
6 
Killing brakeman; unsafe appliances, pro roximate cause; 
eon se jury, _ v.N.Y ke Erie, etc., 
R. Co. ‘pp. 36 
Xd Miabt ity Fx master ; “scope of “employ- 
ment; Lord Campbell's act. Milner v. Gt. Northern 
Ry. Co. (High Ct. Just., Q. B. D.), Ab... .. ........ 139 
——; omission hy provide re escapes. omeveegpues +. 
Birge (N.Y. S.C.), N.C. puhdinc' endiaitiign 
**Usual risks” ; knowledge “of servant; “machinery. 
Morgan v. Harris (lowaS8. C.), Ab.. 136 
——; servant must use ordinary care. "Batterson v. 
Chicago, etc., R. Co. (Ill. 8.C.), Ab..........20.06 oe WV 
—-; duty of master ; negligence. Maseien v. Haigh 
(Penn. 8. C.), Ab.. qT 
—-; proximate cause. Clark’s Admr. v. Richmond 
BR. Co. (Va. 8. C. App.), Full.............cccse0. 252 


See Negligence ; Railroad. 
MECHANIC'S LIEN. Assignability ; priority 0 ove 
Seer uent mortgage. McDonald vy. Kelly (R. I 
Sub- 4. EIS $ stipulation inconsistent with. Jones 
v. Magee Lumber Co. v. Murphy (lowaS8. C.), Ab.. 
MERGER Question of ietention. Factors & Traders’ 
Co. v. Murphy (U0. 8 


Se le Mn 06. nacsecescsccess 337 


. 418 
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MINES AND MINING. Lease or sale; taxes. 
STARE vy. City of Scranton (Penn. 8.C.), Ab... 157 
MIST ‘*Assumption clause” inserted ; grantee 


e purchaser of mort- 


Bras by grantor; bona fid 
paid v. Hay- 


gage notes —_ subject to equities. 
4S 4 SSNS Sree ee ee 
MONEY had ‘and received; “assumpsit ; ‘ratification ; 
a as to pay ment. James V. Miller (U.s: 
SPOS Ep ae EO 134 
MORTGAGE. Chattel; deem himself in. danger; 
good faith. Barrett v. Hart (41 Ohio St.), N. C.. 402 
em to save parmions ; wenpeed damage. 
. MeCoy (Neb. 8. C.), At >. 

Covenante: after-ac quired title; married ‘Woman ; 
capacity to contract; rule of property; tal ge 
State courts. Edwards v. Davenport (C. C. U 
Iowa), ‘ 

Evidence to show deed to be; eauitable construction. 
Stephens vy. Allen (Oreg. 8. c.) , Ab 

Foreclosure by advertisement ; notice j estoppel. “Nor- 


Forbes 
453 


seeeceveres B 


Som V. Gary (PRION. BH. On), Boo. 00. c0ccce. ccc son cece 
——; railroad; he Pa Mang rights of; laches; 
forfeiture. Vatable v. N. Y. , Lake Erie & West. R: 


Co. (N. ¥. C. App.), Ab....... 
——}; possession ac quired by fraud no defense in eject- 
a limitation. Howell vy. Leavitt (N. Y. C. App.), 
ignacidnis cettenatanta eades\ deciadinntdchs. Awesctea ns olin deen tes 
—; record evidence; former suit; jurisdiction. 
ara R. Co. v. Missouri Pacific, etc., R. Co. (U.S. 


-_3 '; redemption ; improvements c wae to mort- 
gagor. Morgan v. Walbridge (Vt. S. C.), Ab......... 416 

Mere security ; mortgagee not entitled to rents. Teal 

eh TS SY Oe” rrr 


Purchase-money ; sec vod lien. Mutual Loan, Savings 
o Building Association v. Elwell (N. J. Chan. C. 5 
MUNIGIPAL BONDS. Nebraska statutes ; “ work 
of internal improvement”; action on i jvalidity 

of issue. Blair v. County of Cumming (U. 8.8. C,) 


| Ve 

MUNICIPAL CORPORATION. 
liable under ——_ Becroft v. 
Bluffs (Iowa S. C.), Ab......... +... cee 

Adverse occ upation of street. 
McKibbin (Ark. 8. C.), Full 

Appropriating funds for panera to defend se ‘ers. 
Roper v. Town of Laurinburg (90 N. C. 427), N. 

Bonds; power to issue under code of Tennessee; a 
fide holder. Claiborne County v. Brooks (U. 8.8. 
bi I< aces Skd vu atin emeaelegeendaben wah. -smeenincads 197 

Changing grade; liability; paiement | bar. Hempstead 





aiiting debt, 
City of Council 
<cenneune 356 
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City of Des ‘Moines (Iowa 8.C.), Ab........ 0 cesses 56 

County defect in bridge; plac ard on. Acker vy, 

County of Anderson (20 8. C. 495), N. C........... 
Defective bridge; notice of ¢ laim; $ oo aint must 

allege notice. Wentwort v. Town of Summit (Wis. 

i | ere ee ee errr 137 
Excavation in street; contributory seqiaenee. City 

of Lincoln v. Walker (Neb. 8. C.), Full............ . 406 
Liability for careless use of ~ for storage by lic en- 

see. Cohenv. Mayor (N. Y. SS et . 43 
—— tosmall-pox nurse. Ray . ‘May or, etc. 1 Mich: 

_ & 5 Sea 283 
Negligence; jee formed by. water from steam fire en- 

gine. Welsh v. Village of Rutland (56 Vt. 228), N.C. 163 


—--; notliable for, of servant of pease of public works. 
Condict v. Mayor (17 Vroom, 157), N. 

Nuisance; power to abate. Armstrong v.C ity ‘of Bruns- 
wick (Mo. 8. C.), Ab 4 


Ordinances; delegation of power; legislative act; cer- 


tiorari. Matter of Wilson (Minn. ae * “ee 374 
Power o assessment; benefits. MeKeviit v. Hoboken 
(N. J. yp eee a 178 
—— to borrow money; conflict of ‘authority. “Robert- 
son Vv. Breedlove (Tex. 8. C.), Ab. Oe 
Surface water lots below grade. Freberg y. City of 
Davenpers (ewe B. ©.), Bd. ccsdcecs ucsicccccess cose 79 
Gould y. City of Topeka (Kans. ae ee none ae 
See Assignment ; Injunetion Town. 
NEGLIGENCE. Burden on defendant to show con- 
tributory; defective bridge; cow for jury. 
County Com’rs vy. Burgess (Md. 8. C.), Ab............ 79 
Causing death; personal Lee etre oo ay must sue. 
Scheffer v. Minneapolis, etc., R. Co. (Minn. 8. C.), 
Contributory, Burtnett v. Burlington, etc., R. Co. 
(Neb. S. C.), ADs... ...-2-s00- seen pecetees sere recs ness 
—--; boy riding on sleigh-runners. Tindley v. Salem 
(Mass. S C.).N.C. 0 sees 
_} intoxication; proximate cause; “cone currents, no 
recovery. Kean v. Baltimore & Ohio R. Co 
BAT 5 05 bh: 066nshninds Cthecbhaeedh! ade dasencnne 198 
——; personal injury. ‘Pzolla v. Michigan Cent. R. Co. 
YF. AS Sr: rere 


Crossing railroad track ; contributory ; $ aneeen for 
jury. Penn. R. Co. vy. State (Md. App.), Ab. 155 

——; contributory negligence; failure to look and lis- 
oF P ones v. a nal I. & P. R. Co. (Iowa 8. 


C.) soncesessscee 00 O0ecccdrcecccssssecsnces 
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NEGLIGENCE—Continued. Page 

Defendant proving plaintiff's ngeneery- Kelley v. 
Chicago, etc., R. Co. (Wis. C.), Ab.. 

Defendant’ 8 question for jury; fF parent not ‘imputed 
to child uff v. Ames (Neb. S. C.), A 

Driving of team; running over child; question for jury. 
Murphy v. Orr (N. iy |S ears 

Evidence; goasriqutory pogiigenve; Gi uestion for jury. 
Mark v. St. Paul, M. & finn. 8. C.), Ab. 454 

—— in rebuttal; new x hy p 3.4 v. Dudley (Vt. 8 


LP eke <naceks sembened begs ames keanone 7 
Explosion “or gas ‘in sewer; notice; contributory 1 negli- 
gence. Kibele v. City of Philadelphia (Penn. 8. C.), 
Injury to convict; State pee liable; respondeat supe- 
rior. Lewis v. State (N. “Se 
— of highway; ba. SR cause; knowledge of dan- 
ger. Templeton vy. Montpelier (vt. 9B. 6.4, BB..0<00<< 
Evidence as to yg bene fire from engine. 
Kennebec Ice Co. v ilmington & Northern R. Co. 
i i Ot M.S. s 2 catanaes eheecnuenes! | suea naa 439 
Must be proved; inferred from circumstances; spark- 
arrester; contributory eeaponget Alpern v. Church- 
ill(Mich.S C.), Ab. 357 
Omission to sound whistle, ete. 3 : when ‘immaterial; ‘in- 
struction to jury. Atchison, Topeka, etc., R. Co. ¥. 
Morgan (Kans. »A 
Passenger on ferry; contributory negligence. Manhas- 
set (U. 8. D. C., Va.), Ab 
Permitting dry grass to acouapuinte: question for jury. 
White v. Missouri Pac. Co. (Kans. 8.C.), Ab... 
Pregnavt woman tad action fordeath ‘of child. 
Dietrich v. Inhabitants of Northampton (Mass. 8. C.), 


Proximate cause; cancer resulting from injury; dam- 


5 


raat Baltimore City Pass ‘v. Kemp (M . 
Railroad; Wahiaas tockon’ Winds Raiidcin iat 


. , Ab EEE RE Se PRE Aa GPa ae 16 
——: “kicking cars.”’ + nertaen v. St. Paul, etc., Ry. 
Co. (Minn. 8. C ), N. 
—-; burden of proof ; ‘postal ‘cleric; ‘riding on pass. 
Seybolt v. New York; etc. at N. Y. App.), Ab. 39 
aay on. on poe coon ass fraud; company 


not lable. ay v. Chicago, I. & Pac. R. Co. (lowa a 
OR ee Pr a ee Peet Or amen 6 
guavaliee of title; pecatins: allegations of negligence 
and fraud. Smith v. Holmes (Mich. 8. C.), Ab...... 377 


Signing instrument without reading; a 8 TL juris- 
diction, want of; rome $ no state 1. duress. 


Hazard v. Griswold Ce. B. ©. Big Bs Bade. MOscvcces . 495 
ey saw ; aoe. ree v. Baker (U.8 
Train not stopping at way Station. Marshall y. R. R. 
a. o.. + ie Mincteiatiaithe naiwnkshes -tndhiewiawa 178 
Bank ; Carrier; itis we Servant. 
NEGOTIABLE INSTRUM Acceptance ; 


what words do P ows Ato Lg Nick v. Knapp 
(lowa S8. C.), N. 
Acceptance by cea s commpenmens “dy Ae seam 
First Nat. Bank of Flora v. Clark (M 
Accommodation paper; teh on Lng parol ow 
as to liability. Preston v. Gould (lowa 8. C.), A 399 
Bona fide holder; defenseof usury. Zabriskie ie 
man (N. J. 8. C.), Ab.. 
Burden of proof; accommodation note transferred 
after maturity. Seyfert v. Edison (N. J.8.C.), Ab. 59 
Certificate of deposit; alteration. Woodworth vy. 
Anderson (Iowa 8. C.), Ab. 
Check ; “ee not assignment. Dickinson v. Coates 
(Mo. s. RRR Oe SO aie pe OR rate 
Consideration ; evidence; performance in future; ” 
measure of Fecovery. Miller v. McKenzie -. 


ME MIR ccs Seda ina Tuer tan ee 
Containing, proviso ; ‘accommodation indorser ; joint 
maker iskadden v. Allen (Col. S. ~ Pere 


Diversion; sale in market overt; AD ER 3 prac- 
tice; facts not eo Burnap ¥. National Bank of 
Potsdam (N. Y. ri 

Draft; release of sane tor} rights of drawer. First 
Nat. Bank of Decora av (lowa 8. C.), Ab.... . 

icles it two payees. topes v. Nicoletti (Nev. s. 


Resbieted indorsement. Bank of me Metropolis v. 
First Nat. Bank of Jersey City (U. C.), Full... 
Indorsement; certificate of LA 8 “nate. Dun- 
ning v. Heller (Penn. 8S C 102 
Notary; protest of; evidence to contradict ; no pre- 
sentation _ “discharge. Appelgarth v. Aybott 
al. S$. C.), PO eee 
a under seal, not. Brown vy. Jordhal (Minn. 8S. C.), 


What not; payment conditional. Duffield v. Johnston 
(N. Y. Ap aD scdeon=. as |. vente aseeunuaee . 472 
Pleading; off-set. Haley v. Congdon (Vt. 8. C.), Ab.. 300 
oduction of note at trial. ainaey v. Hamilton 
(Mich. 8S. C ), Ab.. 
Protest ; ete of notary. “McGeorge v. Chapman 
Secured by mortgage; recitals; subrogation; ‘mort- 
e; res judicata. Orrick v. Durham we. 8.C.), 


eee OOOH ORE eee ewe ee eeee wee Oe er eeeee ce eee ss eens 





NEGOTIABLE INSTRUMENT — Continued. Page. 
Several notes secured by one mortgage ; order of pay- 
ment; when pro rata. Altman-Taylor peee aed v. 

McGeorge (Kans. 8. C.), A 

Stipulation as to attorney's ear “First Nat. Bank of 
Stillwater vy. Larsen (Wis. 8. C.), Ab. ... 

Taxation; notes; “used ioe circulation; ” notes given 
to employees. Phila. & R, R. Co.y. Pollock (C. C 
E. D. Penn.), 

Title of purchaser after maturity, subject to “equities. 
Wood v. McKean (Lowa 8. MR sco. 

Transfer to one partner pay mei to another. Bessey 
son v. Woodhull (C. a! ds MB. iaknca. came 


See ‘Bank. 
NOTICE. peeseesion s aneerneaien Sener. Ream 
(Penn. 8. C.), A Saihinaiebi cane  dannel stu 
See “Agency. 


NOVATION. Surrender of notes secured; mort- 
gage continues in force; \ toned of attorney. Foster 
Me OT OO’ ES eee 
NUISANCE. Injanction; venting pease for rosti- 
tution. Anderson y. Doty (N. Y. 8. C.), N. C...... 
Negligence in subjecting others to contagious disease; 
damages. Smith v. Baker(U. 8S 3 S ae 1 
Openings in street; ey we “Beret v. City of 
Marquette (Mich. ’s. C.), 
Power of municipality Ng State; property. ‘owner's 
remedy. Cole v. Kegler (lowaS8. C.), F ; 1 
Vibration from printing press; he ait eg ‘daniages. 
McCaffrey’s Appeal (Penn. S. C.), 162 
See Municipal Corporation. 


OFFICE AND OFFICER. Forfeiture; cumula- 
tive remedy; failure to perform duty; public senti- 
ment. State v. Foster (Kans. 8. Ab. sssadee «ase Ge 

See Attachment ; ate N 


PARENT AND CHILD. Sengtten. ae of 
Clements (Mo. 8. C.), Ab. ° <enegas ee 
See ¢ ‘ontract $ “Negligence. 
PARTIES. Joint contract. Ryan v. Riddle (Mo. 8S. -_ 
PARTNER SHIP. “When one not. liable as partner. 
Thompson v. First Nat. Bk. of epee Ohio (U. 8. 
re . 270 
Assignment by one partner; good faith; “delivery. 
Matter of Daniels (R. I. 8. C.), Ab.. matin nid» Voleneaith 416 
Contract under seal; power of one partner. to “execute; 
variance; waiver or iw parol evidence. 
Herzog v. Sawyer (Md. 8. C.), 
oa ime ep tfecgas ngneee partner; priority. “Doggett 
m3. }, statute of aaeaii limitation runs oom dis-~ 
solution. Richards v. Grinnell (la. 8. C. 
Promise by — 1 enneed ratification. Lyach v. Flint os 


(Vv FR el Ret 
Ioint liability : judgment ; merger; proof “against 4 
inte ef Fae partner. Matter of Davison (Q. B. 
Notes made in firm name. Meader vy. Malcolm (Mo. 8. 
One partner giving frm ‘paper; burden of proof. Levi 
atham (Vt. C.), Ab 
Real property of LF. cannot be re-converted. 
Attorney-general v. Hubbuck (Eng. App.), Ab... . 118 
Right to use patent granted before alssolution j to 
share royalties. Morris v. Rogers (Ill. 8. C.), A 17 
When property of, is personal estate; stipulations ‘as 
to dissolution. Leaf'’s Appeal (Penn. 8. C.), Ab.... 377 
Sale of good will; injunction. Myers v. Kalamazoo 
Buggy Co. (Mich. 8. C.), Ab 
See Assignment for Creditors; Attachment; Patent. 
PATENT. nereer publication. Hood y. Boston Car 
Spring Co. (C. 1, SR Bien ks csnwds seer saad 
Estoppel. ae “bokmedol Co. vy. Himmer (U. 8. C. 


Infringement ; fomegns royalty. -Woleott v. Rude 
U.S C.C.), Ab. TIGER sb 
License; sale of, to satisfy judgment. “Matthews v. 
Green (U 45 © 8 eee eee 176 
Novelty; when lacking, no eention: improvements. 
Phillips v. City of Detroit (U.S 
Partnership; right of one to use on dissolution. ‘Seller 
v. Stolzenbaen (.S. C.C., Penn.), Ab ...... ... .... 
Shaw Relief Valve Co. v. City of N ey ‘Redford (U. 8.C. 
C., Mass.), Full. 
Previous description. Vermont Farm Machine Co. v. 
Marble (U. 8. C. C., Vt.), Ab..... 
Ue ‘ignes not assignable. Gibbs v. Hoefner (U. 
. oe aaa 
Vallaite: issued here and in Canada; void in Canada; 
effect here; construction; foreign statute. Bate Ry. 
Co. v. Gillett (0 S.C. C.,N. AN (= Ree 313 
PAS MEN) a when not. Mullins v. Browne 


See Agency; Constitutional Law ; Contract : Limitations ; 
Money had and received : Tender. 
PLEADING. Complaint founded on statute; allega- 
tions. Bakery. Slater Mill and Power Co. (R. 1.8. 


5” re 
See Evidence; Libel and Slander, 
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<. Jeaehie 
Page. Page. 
PLEDGE. Mo bonds; assignee ; foreclosure ; SHERIF Fountiam. Flack v. woes ss x. 
must account. ow Nat. Bk. Ohio Falls Loco- App.), bees “pacers Ra 131 
motive Works (U.S.C. C., Ind.), Ab ...... ...... . 277 ‘@ Attachment. 
Securities; rehypothecation + broker. _ Oregon & SHIF AND SHI PPING: Bill of lading; limitation 
| aeRO Co. v. aaasene (S. 8.JC. C., N. Y.), —" neglect of duty to provide ship fit for its 
nia senceghnaaee 433 Ric 7 rattersale v. National S. 8. Co., Limited » 
RAC * Rehearin : “motion; ‘laches. Colgate v 
F TICE, Union Tel. gi (U. 8. C, C.), Ab..... - oad a LEAT Site of lading; embezzlement by master; 
“—— $ general Lecig Onn Monlor v. Life Ins. fale cargo; wold oc coin; usage of trade. Hart v. Leach i 
' bee — = ew Ometens duty of vessels, both in ‘fault. The State of . 
PEESUMF JON. See Boundary; Criminal Law. exas (U.S. D.C.,N. ¥.), Ab... 0... wees eee 
One onentine trial as qerty or witness; + presumption; failure to ring bell. The Rockaway 
ws on, set aside. Mitchell v. Wixon (Mich. S. Sai: C.,N. Y.), [ere 
signed gone emehamee —_; AT RS fault; pre onderance of evidence. 
PUBLIC “LAND. “Right “of pre-emption; legal rep- Carll v. The Erastus Winan ( 8.D.C.,N. ¥.), Ab. 337 
resentatives. Quinnv. Chapman (( 8. C.), Ab.. 94 Damages; recoupment; division “a a The Her- 
ol tk sate shan’ stipulati ’ Fish 
emurrage; reasonable time; usage; s pula jon. Fish 
QUO WARRANTO. Sogn of court; denoonne si One Hundred and Fifty Tons of Brown Stone (U. 8. 
committee. State v. Mead (Vt. 8. C.), Ab . 358 . Ooo a cade Bits a sal anna ae otied £. edie 
Enrollment cat rose oS | salen right to. 
ger v. Gutierex 5 a AEE nat kant .-eponesnes 
RAILR JAD. ei ticket. Hayes v. General average; failure to make adjustment of loss; 
Jent. ‘o.(N Y. Pulll.... 2. .eseesee 469 fre extinguished by municipal authority. Wameutta 
mF A. cabanatoobee other roads may cross or run lls v. Old Colony Steamboat Co. (Mass.S. Jud. 
arallel. Connecting R. R. v. Union, ets. (ill. 8. 7 Misa xshtebvik naccnge anita. ~depeucheeael .. 496 
ty AD... cece. eeee ine geceeee sees ceeee Lien for advances; none rr favor of co-owne The 
Killing stock; ‘failure to fence. Gooding v. Atchison, Jennie B. Gilkey (U. S S. C. C., Mass.), Ab. 
@tc., BR. Co. (Rans.8. ©.), Ab. .......-.0022002 os cee ——; wai aver estoppel ‘Blowers vy. One Wire Rope 
Hosmaenes 5 flagman at woes. Coyle v. Long Cable (U D.C_N.Y a 
Island R. Co. (N. Y. 8. C.), N. wet eanmbeath to sell: ie to owner. Astsrup 
Obstructing street; injury. "Pittsburgh, ‘Cincinnati & v. Lewy (U.S. D.C.,N.Y.), Ab.. 
St. Louis Ry. Co. v. Staley (Ohio S. C.), Full........ 110 Master acting in ASL discretion; intoxication 
Receiver; current ex enaes mortage creditors. of master; abandonment of tow; general average. 
Burnham y. y my t- A 8. C. eH J 6408 cece cscutens 72 woe James P. Donaldson (U.S 2. C., Mich. h Ab... ‘- 97 
e Animals ; Negligence egligence; privity o aan responsi ility. Cough- 
RECEIVER. Appointed by U.S S. court ; sued in lin v. The heola (U 8.0. O.N. ¥ 5 
State court; permission presumed; suing on own Pilot; ween not caticled to salvage; Sieunis Pilot Act, 
behalf and a similarly situated. Carter v. 1 D. Bryant (U. 8 C., Oreg.), Ab . | 135 


I MMe Mi cc mdccescnccascceccereasan, sae 99 
Foreign; powers confined to jurisdiction appointing; 
creditors cannot interfere with possession. Chicago 


v. Packet Co. (Ill. S. 8.), Ab.......... .... 57 
Detar of em loyees; not liable. Davis vy. Dun- 
le Gls Gin MR MR cas cnnccdaescescccnccee cess 95 
See Bank. 


RECORD. Not collaterally impeachable ; aggrega- 
| an sede habeas corpus. Matterof Macke —— . 
REMOVAL OF CAUSE. Act of 1875; citizenshi 
S'0. ONY, Mutual Life Ins. Co. v. Champlin if 
—; Amount in is ute; “citizenship. “Carrick Vv. 
Laudman (U.S ., Ala.), Ab 
Act of March 3, iss: forcing hearing; when ight, to 
Sass lost. Edrington y. Jefferson(U.S8 C.), 
Separate conteeras j i, jurisdiction of circuit. Pollok 
_Y: v. Loucheim (U.S C. C., Ills.), Ab.. 
; formal com lainant.| Hazard vy. Robinson (U. ‘s. 
o.'0,, i. Miles saeece . 494 
; federal law involved. Western anion Tel. Co. v. 
~ National Tel. Co. (U.8.C.C.. N. Y. 
When jurisdiction attaches. Judge As pany jw. 
ig ie Os SE MBnacccckssessage renee 
Separate Tesidence must exist when suit begun and 
oo. Houston & Texas R. v. anioey (2. 8s. 


-8.8.C.), Ab..... ee 
Denied; water- coum: damages for diverting. “Union 
Pacitic R. Co. v. Dyche (Kan. s. ©), SRS ISN 156 
By assignee. Bell v. Noonan (U.S ron xm Iowa), Ab... 53 
See Jurisdiction. 
REPLEVIN. When demand necessary. Becker yv. 


Vanderkuok (Mich 8. C.), Ab ............ceeccee sees 377 
= - absconding husband cannot maintain. Spur- 
nv. Spurgeon (Kan. 8. C.), A 515 


RIPARIAN RIGHTS. Obstructing water-course. 
Bond vy. Conklin (Mich. 8. C.), Full. 
Public gyante NG es. ay “Barner v. Peopie's 
Ferry Co. (N Full... et ae . 467 
See Water and Water-course. 


SALE. Conditional, when is, and not mortgage; im- 
peaching witness. Buse vy. Page (Minn. 8S. C.), Ab.. 375 

Conaieioees warranty; agency; waiver. ow © v. 
Larkin (Mo. 8. C.), Ab.. o- 237 
yon of title. Byles v. Colier (Mich. 3.6); hy Full... 326 

When title passes; attachment; jury’ : award of dam- 


woe oe os (Mich. 8 ; .C.), > eae one 118 
rranty; °o ew: ager, Bagle r spt d 
Rolling Mill 1 Go. -N. Y.), F Ful pow 490 


See Agency; y AAG, “Vendor h Mithae 
SCHOOL. Contract; board'to make; ae } Individual 
TOF 3 Be fan “Gill (Wis. 8. C. ), A .. 38 


nk. 
SEPTLE T. ww : power of of revocation. 


nae v. Wiis (i. 8 pedaaees accswadawhe 414 





Uv hited seasen Revised Statutes, “se 4283-5; applic ation; 
nat ee & Stonington 8.58. Co: 
le Me a Moos -sarecesceeseree 25% ence Seeiese 


SLANDER. a om communication. Keane v. 
N.C 283 


SEE. Bc MEL Bs Bhi ce. scncescccnensne. sates 
See Libel and Slander. 
SLEEPING CAR COMPANY. Liability for pas- 
sougers vgluatles Pullman Palace Car Co. v. Gay- 
or 4 8 | - era 
SPECIFIC PE FORMANCE. Agreement to re- 
lease claim on note; action Xa’ new note; injunction. 
Baker v. Hawkins (R. I. ), A 
- statute of frauds. Gritty v. Abbott (Vt. S. C. — 


Sale of land; assent of vendor; assignment of contract. 
Wagner v. Cheney(Neb. S C.), Ab 
When not decreed; equitable mortgage for money ad- 
vanced. Girault vy. Adams (Md. App.), Ab. 
See ‘ ‘ontract. 


424 


STATUTE. Gaming; “any other person;” wife; - 


Moore Vv. Settle (6 Ky. Law Rep. 58), N.C. 
Incorporation of medical colleges People v. Gunn 
5 IEEE, vhieiark nice uieds ches. wa thts baer winad seek 


Repeal by ssepemoaguy State v. Studt (Kans. 8. C), 
Ab 23 


Schools; Color.” Pierce v. Union ‘District School ‘. 


Trustee (17 a, 76), N. 
Wholesale 7. Pence v. "Commonwealth (Ry. 


App.), N.C ‘ 
“See ‘Sunday. 
STATUTE OF FRAUDS. Agent taking title to 


d in own name; parol agreement to . Were, 
pond Spencer v. Lawton (R. I. 8. C.), A 
Agreement not to be a ro ina year. Mallett v. 
ewis (61 Miss. 105), N 
Building severed from land; i Purchase- money; recoy- 
ery. Longv. White (OhioS. C.), A 
Contract void; payment made on may be recovered. 
Tucker v. Grove Ss ye See eer ara . 
Debt of another. Shaaber v. Bushong (Penn. § &. C.), 
——; when within statates Saatones of labor. Morris- 
sey V. Kinsey (Neb. S. C.), Ab 
“i when not within. “Batley v. ’ Bailey (Vt. 's. i, 
—--; evidence as to credit. Larsen y. Jensen (Mich. 
PCE nce nik cuiterd, 1, Recs taeda Alara chk aaa 
Memorandum} time of delivery. Kriete v. Myer (Md. 
PP-), AD... 0... sete eee cee e ewes ee eee 
——; contract for sale of ‘goods. “Bank v. Harris Manuf. 
Co. (U. 8. C.C., 
——}; parol Ag Lash ¥. Parlin (Mo. - C.), Ab.. 
Parol lease; part performance. Bard vy. Elston (Kan. 
Real estate; ‘oral. employment. ‘of agent go purchase; 
compensation. Carr v. Leavitt (Mich. S 
Telegram ; parol evidence. Watt 7. Wisconsin Cran- 
berry Co. EE WR MN, ns ode mane tacancn. ands sous 
Part permanence: making improvements. Halsey v. 


. 315 


~ 


58 


518 


Peters (W. Va.S.C. App.), Ab... ...... 22... 2s. eeee | 316 


See Adverse Possseston : ; "Specific Performance. 
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STATUTE OF LIMITATIONS. See Limita- 


STOCK. Pledgee; ee ee Ander- 
son Vv. Warehouse Co. (U. 58.8. 
ee Corporation; Cor; bs stock. 
STOPPAGE IN TRANSI t Garnishment by 
vendee’s creditors. Chicago, etc., Railroad Co. v. 
Painler (Neb. 8S. C.), Ab 
NDAY. Signing contract on, does va avoid. 


U 
7 ee Manuf. Co. v. Brucker (U.8 


Travel; statute construction. Smith vy. N. i» 
ery Western R. Co. (17 Vroom, 7), N.C 
SU URET Alteration; discharge; when aaect 
jit CME assessment. reuunonbeneneah v. O'Neill 
(U. 8. C. C., Wis.), Ab.. ‘. 
Contribution: praeate of limitations. 
Aldrich (Vt. 8. C.), A 
Entitled to Ah cathe’ Sn suit to compel 
ay. Delaware, etc. Guy R | Co. v. ponesgpanch 


,, Sus- 


rincipal ‘to 
ron Co. (N. 


. Chan. C.), Ab . ‘nacoadeiliiane oc s0seéeos nace OD 


TAXATION... Capital stock; personal tax. Saup v. 
Morgan (iil. C.), Ab 

Personal ated when =e on real. 
wald (LI. 8. C.) Ab. 

Circus of non-resident. 
ft eee aris 

When collection enjoined; owner “permitting sale of 
land; tender it holder of certificate. Moore v. 
Wayman (Ill. S 3. 0.), Ab. .. 

Consolidation of corporations organized in different 
States; —, Chicago, etc., v. Auditor-General 
(Mich. 8S C.), Ab.. ee “<smekenie paaddeenian 

Pn 2 tg deduction ; “quscased value.” People 
v. Comrs. of Taxes (N. Y. p.), 4 

How lien for taxes are FT. Douthett v. Winter 
(il. 8 C.), Ab.. 

Dipegist a vense tax. Tulloss v. City of Sedan’ (Kans. 

J ER a a or re es 

Shares of national bank ; act of 1883, ch. 345; validat- 
ing legislation. Williams v. Board of Supervisors 
of Albany Co. (U.S. C. C., N. Y.), Ab 

See Negotiable Instrument. 
TELEGRAPH. Limitation of liability; presump- 
tion of aeons. Hart vy. Western Union Tel. 
Co. (Cal. 8” RE pe reer 

Railroad ‘he post -road; act of July 24, 1866; erecting 
nes: -_ usive right. yA Union Pg Co. v. 
Balt. Tel. Co. (U. S.C. 

*.4 Constiintinat Law; 
TENDE Must be unconditional. 
oe iw. 8. C.), Ab... 
TITLE. Tax sale; w ace urchaser’ may recover if de- 
fective. Coonradt v. Myers (Kans. 8. C.), A 
See Judicial Sale; ; Sale. 
TOWN. Liability for act of board of aaah, Spring 
2 ee of Hyde Park (Mass. 8. Jud. ©), 


ERE OE tah aa Bra ee eee 
Divided debt; mandamus. 
Township (Mich. 8. C.), Ab 
TRADE-MARK Passes. with transfer of business. 
Morgan v. Rogers (U. C.C., R. 1.) 
Infringement; ote alg "intention to deceive. ‘Lig: 
ett & Myer Tobacco Co. v. Hynes (U. 8. D. C., Ark.), 


Carter v. Rode- 


Bk ld , davasces 
Sintute - Paes 
Elderkin v. Fel- 


TRESPASS. Assuming to act as constable; sale by, 
gives no title. McMillan v. Rowe (Neb. 8. b.) , Ab.. 
Damages; use of property; pleading; amendment; 

evidence. Luce v. Hoisington (Vt. 8. C.), Ab 
TRL Charge of court; error. Thorwegan vy. woes 


Error in charge. 


Instructions; ‘exception to oo McMahon v. 
TOommer Glass. ©. Jad. ©.) BB. ...06000--cccevcesssee 
Custom; instruction ah prejudice to reverse. 
Mrlete ©. Myer (ING. AVw.), BW. cocacs ccccccescascoce 
Improper comments by pad  Simmerman v. State 
of BE SN Rata eee ere 


Juror; competency; ; hearing previous case. Chariton 
Plow Co. vy. Deusch (Neb. 8S. 
Leading question; assuming t, Klock v. State (Wis. 


b.. 
Corn Ex. Bank y. ‘Scheppas w. 8. 8. : 
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eebee 
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176 
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Examination of ‘witness; ‘hie ecceggtins 
ractice. Lovendy v. Ef 

Right to open and close. 

; Vilquain v. Fineh (Neb. S. C.), A 

Party entitled to benels of what evidence declares. 

Knapp v. Simon (N. App.), sedaauiee 
See Criminal Tae! Removal of Cause. 

TROVER Chattel mortgage; LS ewe in common. 


aulding v. TRUST 
RUST AND TEE. Application of pur- 
chase money; when purchaser not bound to see to. 
Keister v. Scott (Md. App.), Ab.. 
Bank and depositor; fraud; receiver of bank; order 
fouuiting & m to p pay notes: a <> People ¥. City 
Bank of Rochester (N. Y. App.), 
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TRUST AND TRUSTEE—Continued. 
Burden of proof; “ proceeds of sale;”’ removal and 
SB Cp an of new trustee. Irvine v. Dunham (U. 
Discretion of trustee ; “when court cannot interfere ; 
medical services to cestui anes trust; qoncocnnans of 
claim. Pole v. Pietsch (Md. App. 4 Ab.. 


Page. 


Conveyance ; estate given; reai and personal. ““Paylor © - 


v. Lindsay (R. I. 8. 


C.), Ab. 
Court will — funds. Tuttle v. Frelinghuysen (N. ‘S. = 


Chan. 

Declaration of; ‘manual delivery 
Adm’rs (U. 8. C. C., Penn.), 
Delegation of f authority; ee a of broker; usual 
fonts “* usiness. — v. Gaunt (House of 
PRE I Oe 
Executor when trustee ; refusal to quality as executor. 
Pomeroy v. Lewis (R. 1.8. C.), A 
Money misapplied ; innocent holder. 

(Mich. 8. .F Full. 


“Linton v. Brown's 


Valid ; mortgage to secure claims ; status as to assign- 
ment; practice ; rm a discretion. Knapp v. 
McGowan Assignee (N. Y. 

Procedure; general TX, or guardian ad litem; 
State law ; executor and trustee ; when one capacity 
aan and another begins. Colt v. Colt a5 . C. C.), 

Beers breach of trust; fraud. Mitchell v. Colburn 
¢ 


Resulting; taking deed in wife’s name; evidence must 


“Neely v. Rood 
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be clear. Earnest’s Appeal (Penn. 8.C.), A 
Reroastion ;, fat ees te exercise. Barlow vy. Loomis n 
Vt. 1A hpaagin *khbndetedooesadegesadeeade 


= Bank; Gift. 
TURNPIKE COMPANY: Toll-gates ;_construc- 
tion of statute as to erection; charging tolls. Balti- 
ae & F. Turnpike Co. v. Rontzabn (Md. 8. C.), 


N Conditions of sale; 
VERDOR AND VERO ER,, 93 (Eng. Chan. D.), 


Ab 
Lien of vendor; decree; interest, how computed. 
Baines v. Clark (U.S. S. C.), Ab.......c2022- ceee nee 
See Sale. 
VENUE. Criminal case, expense of zomovel. Mayor, 
etc., v. Howard Co. Comm’rs (Md. § 


Wh OUSEMAN._ See Bailment. 

ABER OND WATER-COURSES, Diversion 
we water-course; parties in different States. Mau- 
rele Co. v. City of Worcester (Mass. 8. Jud. C.), Full, 

Railroad anouqulpting sustjes Weer? Gameges Drake 
v. Chicago, R. I. & P. R. Co. (lowaS. C.), Full.. 
Riparian rights of the ‘“Great Lakes.” Lincoln v. 
ees Cen. B.. ©), PU cess, cesecessagceserssvce 
Subterranean Dey ne) rights of pagttes. pens v. 
Tomlinson (High Ct. of Just.,Ch. Div.), Ab.......... 
Sal waters ae pond. Peck v. a 
_@ RS A Serre eT ee 
; Railroad may not dam up and turn on another’ s 
“Jand. Whalley v. Lancashire & Yorkshire Ry. Co. 
(Eng. App.), &. 
Water percolating: 
another’s land. 


“collecting and discharging on 

uinn vy. Chicago, B. & O. R. R.Co. 
(la. 8. 

Wells on “adjoining premises; use ‘of. one as eset ool 
not illegal. Ballard v. Tomlinson (Eng. C! 

L. socgunsiation, = income. 3 ay 3 ‘De 

Forest (N. Y. 

Annuity; RF. rn appropriate fund; deficienc = 
income; resort to —_ al of estate. Matter of ‘ay- 
lor (Eng. Ch. Div.), A 

Capacity; undue iiaeees confidential adviser; ‘testa- 
anism tim he Lenton’s Appeal (Pesan. 8. 6. ), 


Repugnant condition; birth of child revokes. Alden 
v. Johnson (Ia. .C.), " 

Contemporaneous writings; “construed together ; 3 5 PES” one 
catory trust. Bowlby v. Thunder (Penn. 8S. C 

Repugnant causes; limitation qgers devise of nde 
estate. Wager v. Wager (N. Y.A pp.) A Ab.. 

ys ae wende interest. anger’s “Appeal | 
(Penn. 8. C.), AD....0 sccccccee -coccccccccses coescece 

* Die leaving lawfu! issue; 3 ‘construction. Draped v. 
Barrell (N. J > GRA Bs. cccesecase 

D ing “hw ow issue. 
uitable conversion ; what necessary to “constitute. 

bson v. Hale (N. Y. App.), A 

“Estate ;” ycaggy ot carry on eins: 
Cameron (Eng. App?) di 

Execution; ackno edgment of signature; forgetful- 
ness of witness. Wright v. Sanderson (Bing. . App. ) 

Alien. Bloxam v. Favre (Eng. A pp) 

Executors; joint ‘power; renunc! lation; execution by 
one. Vernor v. Coville (Mich. 8 


Nixon v. 
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WILL—Continued. 
Family settlement; compromise ; consideration. Wil- 
en's Appeal (Penn. 8. 

oe: : Ror capita, Huntress v. Piace *(Mass. “s. “Jud: 


Fee ee were ees Cees ee ai ee sees sees Srreseseersees 


lp FAD... ccc cree ss 0+. & Hee eersemseseseeeseessces ses 


-—}; charge on real estate; additional legacy given 


by codicil; Matter of Hall (Eng. Ch. Div.), Ab...... 
-— 3 When residuary and not y “wees Robertson v. 
Broadbent (House of Lords), Ab.......... 2246-04 veee 


——}; executor or trustee; fo EM breach of 
Gn ab. Probate Court = Scituate v. Angell (R. I. 8. 
) 
: interest on “unpaid. “Olive v. "Westerman (Eng. 
_ oh. Div.), ae eceeses c0g ceecesee 


Life estate; power of sale, equa executors Vv. . bp 
(N. J. Ch.), Fu 


Limitation over; interest qualified : : subsequent clause. 
Freeman v. Coit (N. Y. App.), Ab.. 

Married ,woman; revocation; subsequent marriage. 
Swan v. Hammond (Mass. 8. Jud. C.), Ab 

“Moneys;” what included in term. 
Townley (High Ct. of Just.Ch Div.), Ab. .. .... ... 

Obliteration ; inoperative alteration: statute must 
followed. chbach vy. Collins — 7. ys 
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WILL—Continued. 


Power of sale; discretion of executors; when court 
will notcontrol. Haight v. Brisbin (N.Y. Ee oN ), f*. 
“<a : — conversion. Belcher v. Belc 
Power under marriage settlement; “issue;” election. 
_— of renee Soaee (High Ct. of Just. Ch. 
Ved. 
Precatory trusts. Colton v. Colton (Cal. C. C. ), Full - 
prea es naar McClellan v. Clark (Eng. 
RAN 06656 ecatins dgnendstiencens nano dere wenndn 


an Sees letter found after testator’s death. 
Matter of Boyes (E ng. Q. B. Div ), Ab 
One obtaining devise or other's benefit; trustee; 
fraud if does not perform; joint tenants; promise 
aes binds others. O'Hara v. 0’ a (N. App.), 


Undue influence; question of fact; {not ‘reviewable 
here. Matter of Darrow’s Will (N. Y. App.), Ab 
Vesting of an aes: vested remainder. 

Crisp (Md. App.), Ab... 
See Homestead. 


WITNESS. Disqualified by conviction; legislature 
cannot restore Laem go oe € retrospective — 
tion. State v. Grant (Mo. S.C.), Ab.. 

See Eminent Domain. 

WRIT OF ERROR. Lies only from final 
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udg- 
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tion; rebearing ; practice. 
urphy (U.S. S. C.) 
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